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PBEFACE. 


Thh mam object of this woik, as stated in the preface to the 
original edition, is to facilitate the study of Case Law, by pre- 
senting to the mquner, in a foim convenient for reference, the 
history of the various cases that have been adversely discussed or 
specially considered in the English and other Courts. e 

A meie alphabetical list of cases, however complete, would have 
been obviously insufficient by itself to carry out this purpose For 
instance, a case of A . v. B. may have been disapproved in a case of 
M, v. N., and subsequently that very case of M. v. N. may have 
been questioned m the case of X. v. I'., and so on. No alpha- 
betical list could have shown this at a glance without numerous 
and confusing cioss-ieferences We have therefoie in the body of 
the work arranged the cases m the form of a Digest according to 
their subject-matter, and have, in many instances, given such 
extracts from the judgments as will show the special point dis- 
cussed m each case. We have thus collected together under their 
proper headings those cases m which a given case is specially 
discussed, approved, &c., and have so ananged them that the 
inquirer may see at once not only how that case itself has been 
tieaJed, but also how the cases treating it have been themselves 
subsequently handled. It has been found impossible to refine very 
much m the matter of classification, and we have generally been 
content to gather the cases under one comprehensive heading with 
here and there a sub-division. 

• By the aid of the Appendix all cases actually oveiruled, ques- 
tioned, or reversed to the end of 1906 have been included, though it 
has not been found possible to bung all cases dealt with m a less 
important manner down to Jhat receive date 

. The myne of each of' the cases .dealt with or commented upon 
is printed m heavy or Clarendon type, and*the name of each of 
- the cases dealing with* or commenting upon jmy of these cases is 
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printed in light or ordinary Roman type. 'Where several ca^s in 
succession axe jointed in heavy type they are aSl dtealt with in fine 
next following case in ordinary type. 

Every case, whether it be a case commented upon, or a com- 
menting case, has its date given, and' i also the Court or judge by 
whom it was decided. 

Where a case appears m more than one series of legal reports, 
the references to all the series are given. 

The precise mode m which each case commented upon has been 
dealt with m the commenting cases has so far as possible been 
indicated. With regard to overruled cases the principle has almost 
invanably been adopted that no ease is overruled until a Court has 
definitely said so. 

It is estimated that about 30,000 cases are more or less completely 
dealt with in the work- 

in addition to English cases there aie a considerable nurnbei 
of Irish and Scotch cases. 

The original intention was that the work should be limited to 
one volume ; and until it had been decided to eulargo its size the 
saving of space was an important consideration. In the earlier 
pait of the work, therefore, whenever a series of cases occurred in 
which each case treated of some 01 all of the cases which preceded 
it, the cases commented upon were generally dealt with in groups. 
The result has been that in the part of the work in question 
several eases Jin heavy type are not infrequently superimposed upon 
the same commenting case ; and that where the name of a case 
commented upon appeals m some only of the consecutive groups, 
gaps sometimes intervene between its successive appearances, r even 
causing it to extend over several columns. If, however, in these 
instances, the reader will hear in mind the simple rule, above 
stated, that each case in heavy type is dealt with m the next 
case in ordinary type, and will obseive that, when a case extends 
beyond one column, the table of cases indicates each column jn 
which it occuis, he will find no difficulty in following out these cases. 

Our special thanks are due to Mr. JohnrMews, of the Middle 
Temple, who made several useful suggestions at the outset of the 
work, ayfi whose Annual Digests have been indispensable to tlje 
performance of our Jask. 
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We also gratefully acknowledge assistance received from time to 
tinie from Mr. A. I>. Randall, of Lincoln’s Inn. a 

The alphabetical table of cases has been compiled by Mr. Rigby 
L. P. Koe, of Gray’s Inn, to whom we desire to express our 
indebtedness. 

We have freely availed ourselves of the libraries of the Pour 
Inns of Court. We have also derived great advantage from our 
continuous use of the Inns of Court Bar Library at the Royal 
Couits of Justice, where the careful noting up of the reports by the 
librarian, Mr. R. Riches, has enabled us to add numerous cases of 
whose existence we could not otherwise have known. 

Wm. A. G. Woods. 

J. Ritchie. 

Septemhr, 1907 
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DIGEST OF CASES OVERRULED, 
APPROVED, OR OTHERWISE DEALT WITH, 


ACCORD AND SATIS- 
FACTION. 

Cumber v W ane (1718) 1 >Str. 126, i tf erred to 
Heathcote i Ciookshanks (1787) 2 Teiru 
Rep. 21. 

Cumber v Wane, approved 
Pitch r. Sutton (1864) 5 East 281 , 1 Smith 

ilu. — K B. 

Fitch v. Sutton, commented on 
Stemman r. Magnus (18U9) 11 East 800 ; 
2 Ctunpb, 124, — it B. 

Cumber v. Wane, questioned 

Pinnel' a Case (1602) 6 Co Rep 117 a, 
referred to 

Thomas y Heathorn (1824) 2 B & C 477 , 
8 D. Si R. 047, — K B , distinguished 
Sibree r. Tripp (1846) 15 L. J. Ex 318 ; 15 
M. Si W. 23 

BOLLOCK, c B.— If 'Cumber y. Wane woie law, 
and a binding authority upon ns, undoubtedly 
we could not come to a conclusion m favour 
of the defendant, That case was indebitatus 
assumpsit for 151 , to which the defendant 
pleaded that he gave the plaintiff a piomissory 
note for til. in satisfaction, and that the plaintiff 
received it m satisfaction, and it was held, on 
writ of error, after judgment for the plaintiff, 
that the plea was ill. It does not appear from 
the report whether the note was payable pre- 
sently, or whether it was negotiable oi not 
The facts are not sufficiently stated to make it 
a binding authority. Pratt, C.J., says, in 
delivering the judgment of the Court, 11 As the 
lamtiffi had a good cause of action it can only 
e extinguished by a satisfaction lie agreed to 
accept ; and it is not bis agieemont alone that is 
sufficient, bnt it must appear to the Court to be 
p reasonable satisfaction . or, at least, the contrary 
must not appear, as" it does in this ease If 51 
be, as is admitted, no satisfaction for 15i,, why 
is a simple contract to pay 61. a satisfaction for 
another simple contract of three times the value? 
In the ease of a bond, another has never been 
; allowed to he pleaded in satisfaction, without a 
' bettering of the plaintiff’s case, as by sffortemng 
vtbe tune of payment." From the latter part of 
,"the judgment I must, with every respect for the 
3ta'est authority of that learned judge, express 
5) my dissent. Undoubtedly at that time it was 
liipt law j for in Pmnel's Case it was laid down as 


clear matter of law, that, in the case of a bond 
for 5001., duo on the 1st of Jauuaiy, if the 
obligee accepted 1001 in satisfaction the day 
before, he was at liberty to do so ; amltbe Court 
never inquired whetbot the satisfaction was 
reasonable ; they left it to the agreement of the 
parties Besides winch, it does not appear in 
Dumber v. Wane that the promissoiy note was 
negotiable, aud therefore that the plaintiff had 
any benefit fiom it. The marginal note of that 
case is — •“ Giving a note for 51. cannot be pleaded 
as a satisfaction for 151,” aud was expressly 
denied to be law by Lord Ellenborough, in argu- 
ment, in Heathiote v. Croohskanhs, and Bullor, 
J., refeued to a case of If aril castle v. Howard 
(1786), m which it had been so denietl to be law. 
But whether Camber v Wane have been ovei- 
rnlcd or not, it appeals to me that it cannot he 
sustained as an authority that the acceptance Of 
a negotiable security may not be a satisfaction 
of a claim to a larger amount — p 821. 

VAEKE, b — In Thomas y. Heathorn it does 
not appear to have been a ease of accord and 
satisfaction , although the bill Accepted by the 
defendant was a negotiable security, it does not 
appear that it was given by way of satisfaction. 
— p. 324. alderson and pla'tt, bb. agreed. 

Down v. Hatcher (1839) 8 L. J. Q. B 190 ; 
10 A & E. 121 ,2 P & D. 292 J 3 Jur, 
651 —DENMAN, o.J , questioned. 

Cooper *. Parlcei (1855) 24 L. J. C. R. 68 ; 15 
C P. 822 ; 8 C L R. 823 , 1 Jur (N.s.) 281 , 3 
W. R. 240 .— ex ch. 

Cumber v. Wane, impugned 

Sibree v. Tripp, followed. 

Goddard v. O’Brien (1882) 9 Q. B D. 37 ; 48 
L. T. 306 30 W. R. 549.— GROVE, J, and 

HUDDLESTON, B, 

Finnel’s Case and Cumber v VTmlo, followed. 

Sibree v. Tripp ; Curlewis v, Clark (1849) 
18 L. J Ex 144 ; 3 Ex. 373 , 6 D. & L, 
453. — EX , and Goddard v. O’Brien, 
explained 

■'Drogheda Corporation v Pairtlough (1858) 
8 Ir C. L R. 98.— lefeoy, c J. (for the 
Court), referred to, 

Foakes r Beer (1884) 54 L J. Q. B 130 ; 9 
App. Cas. 606 , 61 L. T. 833 ; S3 W. R. 233.— 
H.L. (e ) ; affirming, S. C nom. Beer i . FoakeS 
(1888) 62 L. J Q B. 712 ; 11 Q. B. D. 221,— 
O.A. BRETT, W.H., LINDSEY Slid FRY, L.JJ, j' 
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whiah reversed 52 L. J. Q B 426.— WATKINS 
WILLIAMS ami MATHEW, JJ 
selisobne, lo — The question, therefore, is 
nakedly laised by this appeal whether youi lord- 
ships lire now prepaiert not only to ovenule, as 
contrary to law, the doctrine stated by Sir 15 
Coke to have been laid down by all the judges of 
the C P in Pninel's Case m 1002, and lepeated 
iu Ins note (jo Littleton, sect. 314, lint to tieat a 
prospective agreement not under seal for satis- 
faction of o debt, by a seucs of payments on 
account to a total amount less than the whole 
debt, as binding in law, piovided those payments 
are regulaily made — the case not being one of a 
composition with a common debtoi, agreed to 
inter se by several creditors. I piefer so to state 
the question, instead of tienting it (as it was put 
at the bar) as depending on the authority of 
On hi her v. Wane, decided in 1718 It may well 
be that distinctions which m inter cases have 
been held sufficient to exclude the application 
o£ that doctrine existed and were impiopeily 
disregarded in Oumher v. I Vane, and yet that the 
doctrine itself may be law, rightly recognised in 
Oumher v T pi and not leally contradicted by 
any later authorities And Ibis appears to me 
to be the tiue state of the case. The doetnne 
itself, as laid down by Sir E Coke, may have 
been criticised as questionable in pimciple by 
some pel sons whose opinions are entitled to 
respect, but it has never been judicially over- 
ruled , on the coutiary, I think it has always, 
Bince the sixteenth century, been accepted as 
law If so, I cannot think that your lotdslnps 
would do light, if you woic now to reverse as 
enoncons a judgment of the C A. proceeding 
upon a doctrine which 1ms been accepted ns part 
of the law of England foi 280 years The doc- 
trine, as stated m Pninel’s Case, is, “ that payment 
of a lessei sum on the clay ” (it would of course 
be the same after the day), “ in satisfaction of a 
greater, cannot be any satisfaction for the whole, 
because it appears to the judges that by no 
possibility a lesser sum can be a satisfaction to 
the plaintiff fox' a greater sum ” As, stated in 
Coke on Littleton (212 b), it is, “ where the condi- 
tion is for payment of 201 , the obligor or feoffoi 
cannot at the time appointed pay a lesser sum 
in satisfaction of the whole, because it is apparent 
that a lesser sum of money cannot be a satisfac- 
tion of a greater , ” adding (what is beyond 
controversy) that an acquittance under seal m 
full satisfaction of the whole would (under like 
cucumstances) be valid and binding , All 
the authorities subsequent to Oumher v. Wane 
which weie relied upon by the appellant at your 
lordships’ bar — such as Sibre.e v. Tnpp, Curlewis 
y Cluik and Qaddard v O'Brien — have pro- 
ceeded upon the distinction that/ by giving 
negotiable paper or otherwise, there had been 
some new eonsideiation for a new agreement, 
distinct from mere money payments in or towards 
discharge of the original liability. I think it 
unnecessary to go through those eases, or to 
examine the pm ticulai grounds on which each of 
them was decided. There are no such facts in 
the case now before your lordships AVhnfr is 
called “any benefit, or even any legal possibility 
of benefit,” m Mr. Smith s notes to Oumher v 
II r anf, is not, as I conceive, that sort of benefit 
which a creditor may derive by getting payment 
of part of the money due to him from a debtor 
who might otherwise keep lnm at arm's length 
or possibly become insolvent, but is some inde- 


pendent benefit, actual or contingent, of a kind 
which might m law be a good and valuable con- 
sideintion % any soit of agreement not under 
seal.— p 132 

LoltD BLACKBURN, after discussing the earlier 
cases, said — I must observe I hat,whqfchci 
v Wane was, or was not denied to be law m Hard- 
eastle v Howard, it cprtomly was domed to bo 
law m Si here v Tripp , and that, though it is 
quite tiue that Pninel’s Case, as Ini as lOgards 
I the points actually wised in the ease, has not 
only never been questioned, but is often assented 
to, I am not nwaie that in any ease before Fitch 
v. Sutton, unless it bo Cumber v Wane, has that 
part of it which I venture to call the dictum ever 
been acted upon , and, as 1 have pointed out, had 
it not beeu for the composition with other credi- 
tors, there could have been no defence in Fit oh 
v Sutton, whether the diotum in Pninel's Case 
was right or wrong — p. 137. 

LOUD WAtson — t do not think it necessary 
to consider whether it would still he open to this 
House, if so advised, to oveirule the doctrine in 
('umber v. Wane awOiPiniicVs Oise, because I am 
not prepared to disturb that doetimo, — p. 138. 

lord nitzgerald, who also concurred, after 
referinig to the lcsolution in Pin null's Case, dis- 
cussed Drogheda Corporation v. Fairtlniigh, and 
said — The question did arise directly m thataaBO, 
hut the plea failed on other points, and it was, 
therefoie, not necessary actually to decide it. I 
refei to it as showing how a, judge of great 
experience [Lefioy, O.J ] considered the law to 
stand. , t should hesitate befoie coming to a 
decision which might be a serious inroad upon 
that rule, but I concur with Lord Blackburn that 
it would have been wiser and better if the resolu- 
tion m Pninel's Vase had never been oome to, and 
there had been no occasion for the long list of 
decisions supporliug composition with a oreditur 
on the rather nitificial consideration of the 
mutual consent of the other creditors. — p, 111. 

Oumher v. Wane and Foakes v. Beer, 
distinguished . 

Ihheison u Neck (1886) 2 Times L. R 127. 
Huddleston, b —Those eases did not apply 
for the reason that here the debt in quustion was 
an unascertained amount. — p. 120, 

Cumber v Wane, referred to. 

Foakes v. Beer, distinguished. 

Bidder n. Bridges (1887) 57 L J. Oh 300 ; 
37 Ch. D 400 ; iS8 L T. 03(1.— o, A, COTTON, 
LINDLEY and LOBES, L.JJ. 

COTTON, l.j. — All that Lord Selborne decided 
there [Foahesv Beer] (and none of the other 
lords who delivered their opinions differed from 
it) was that, looking at the words of the agioe- 
ment, which was reduced into writing m that 
case, it could only be taken as an agreement to 
receive the sum mentioned, and tho instalments 
mentioned, in consideration of the principal sum 
therein mentioned, and nothing more , and that 
to give it a different construction would bo to 
add to that written agreement, which apparently 
fully expressed tho intention of the parties, words 
which weia not there, and to add to those words 
these words, “ interest on those sums ’’ That is 
an entirely different matter. What is tho agi ce- 
ment between the paities her^ as shown by the 
acts to which I have lef erred? In my opinion 
that agreement was to give up all claims in 
respect of all matters mentioned m the certifi- 
cates. But then we come to another point which 
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was entered mto very Inlly by Stirling, J. [m 
the Court below] Was there a consideration 7 
Now, I think the law is generally, leasonable , 
but whethei Cumber v Wane was reasonable we 
have not to coiifink-i .An oxceplion to the rule 
tlicic laid dijwli Inis been made by judges, whose 
decisions we ought not lo disiegaid licro by 
making fluthcr exceptions, which will reduce 
that case to something like principle. Thoy lay 
down this — that though the payment of a smaller 
sum cannot be a good consideration foi accord 
and satisfaction of a claim foi a larger oue, yet. 
if there is anything which can be a now eon- 
sidoiation and a now benefit to the person 
entitled to the laigor sum, that will do , . . . 
Those oases . . do go particularly to this — that 

if thcic is a promissory note, a negotiable instru- 
ment., for a smaller sum, that may do. The hrBfc 
of the cases relied upon on this point goes to this 
— that oven if it is a promissory note .signed by 
the paity who is liable for the larger sum, that 
will do, But heiu that is not the ease Here 
the solicitors themselves gavo their cheque fox 
tins amount. — p 301 

Camber v Wane and Pookas y Beer, followed 

TTnderwnod v. Underwood (.18111) 08 L J. P, 
llji) ; [18941 1 1 201, tilt (iOl ; 70L.T.390; 42 W 11. 
372. — o.A lind buy, kay and A l smith, l.jj 

Bay v, MoLea (1880) 58 I.. J Q 15 208 ; 22 
Q I! D 010 ; tiO L. T. 917 ; 87 W It 488 , 
58 J. P. 582.— 0 A BHIIBH, M.lt., BOWEN 
and Bity, n jj , distinguished 

Hendoison /■, Uuderwulmg Association (1891) 
08 Ij T 010, utlirmei, 05 L T. 732.— C.A. esiibu, 
M.n and KAY, L jj. 

cdletudub, c ,1 — AH that it says is that, in an 
action before a jury, it there is a plea of accord 
mid satisfaction, and proof that a sum bus been 
tendered m accord and hatisiael ion, aud the 
money is taken, the taking of it is not con- 
clusive proof lhai, it was intended to bo taken in 
accord and satisfaction — p. 017. WRIGHT, J 
concurred. 

Gabriel v. Dresser (1855) 24 L. J. 0. P 81 , 
15 0. 15 022 , 3 O. L. It 415 j 8 W It. 2.16, 
commented on. 

i Blagravo r. Bristol Waterworks Co. (1850) 1 
H. & N. 369 ; 20 L J. Ex 57. 

Aldkrhon, is (dolivonug the judgment of the 
Com t) , — It i s supposed that this ease had decided 
that if a plea is bad m part, it was bad in tutu, 
but we do not undoistand that case so lo decide 
— p. 387. 

pollock, c.n — It is no authority for tlio 
proposition for which it, is olted, and if it, weie 
I should not agree with It. 
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And see 11 Principal and Agent,” 
Walker v. Bunkell (1882) 31 W. It. 188.— 
ICAY, J. : rerersed , (1S83) 52 L. J. Ch. 590 , 22 
Oh. D. 722 , 48 h T. 018 ; 31 W. It. 601.— O A. 
JESHEIi, M.lt., LINDLEY and BOWEN, L.JJ. 

Dormer v. Jortescue (1744) 3 Atk. 124 , 
Pettiward y. Presoott (1802) 7 Ves 511 ; 
Bowes y East London Waterworks (1818) 
S Mndd. 376 .— leach, m.b ; uflirmed, 


(1821) Jacob 324 ; 23 It. It, 84 —ELDON, 

L c , Edwards v. Moigau, (1824) MHTo. 
534, 18 Price 7S2, S. C. (1825) M‘Cle. 
be V 258. — ALEXANDER, G ii , and Clarke 
v. Yonge (1842) 5 Hoav 523 — LANGDALE, 
ll n, ih trussed 

Drummond y. St. Alban’s (Duke) (18(19) 5 
Ves 4.13 — LOUGHBOROUGH, L 0 ., belli not 
to be luw. 

Kicks r Ballitt. (1834) 23 L J Ch. 571 ; 3 
DcG.M &Ct 782, 18 .Tui. 915 
CltANWOltTH, L O — No doubt tile duke ought 
not to have bad an account for a longer ponod 
than he could have had the value at law, from 
the time his title accrued I confess that if this 
ease [Drummond v St Alban's (Dulie)] cannot 
be explained by some doctrine of that sort, I do 
think it does not square with the other authori- 
ties, mid cannot be considered as law — p. 589. 
knight budge, L J agreed. 

turner, l *t to same effect See judgment, 
where the eases are dismissed. 

Hicks v Sallitt, pi> m molded on 
Hickman i. Upsall (1876) 4 Ch D 144, ifi 
L J. Oh 245 ; 35 L T. 919 ; 25 W E. 175.— 
CA JAMES, L J , BAGGALLAY and BRETT, 

JJ A ; uinjmg 2 Ch. D. 017, 24 W E 094.— 

HALL, V -C 

james, L J. — Now it appears to me, looking at 
tho rule as laid down in limits y. Sullitt, that 
the principle of the rule is, that m older to dis- 
entitle the plaintiff to an account of rents before 
the institution of the suit, there must be neglect 
in bringing the suit when they could have 
brought it — p 148, 

Hioks v Sallitt, referred to 
Thomson r. Eastwood (1877) 2 App Cos 215. 
— u L (ir ) 

Anon. (1821) 1 Matld Ch, Pi. 3rd ed. p. 141, 
eommenled on 

Mosley i. Cowic (1878) 20 W. E 854, 47 
L J. Ch 271 , 38 L T 908. 

pry, J —What is the authonty adduced to mo 
In support of tins contention ? It is a passage 
in 1 Modd Ch. Pi , which is in these words • — 
“ Where one party is allowed to surcharge and 
falsify, the othei may do so too ” And it is 
suggested that this libeity nsked to impiove his 
own accounts is a liberty to the defendant to 
surcharge liis own accounts It does not seem 
to mo to bo a felicitous mode of expression, as to 
unpioving liis acoonnth, to say that, he may sui- 
chaigo himself. To call an undercharge a sur- 
charge, or to call a eiedit a debit, seems to me 
to be a suggestion to which I can hardly listen 
It appears to me, theiefore, that this passage can 
have nothing whatovor to do with it , , and, if it 
means anything with regaid to the oidinary 
rule of talcing accounts, it means this . that 
where there are ciosa accounts between the 
plaintiff and defendant, and the plaintiff obtains 
leave to sin charge the other accounts, a similai 
light would be given in respect of the cioss 
acconnts It is quite clear to my mind that no 
such liberty ns is now sought for could with 
pvpriety be expiessed as liberty to tlio other 
side to surcharge and falsify The authority, 
which is only that of an anonymous cmo un- 
repoitcd, and the short effect of which instated 
m this passage, certainly does not lead me to 
suppose it ever has been the practice in the 
Court of Chancery to do anyLhmg of the sort 
I deolme, therefore, to do it. — p 855. 
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Lewes v. Morgan (1S17) 5 Pnoe 42, 468, 
(118 ; S. C. (1829) 3 Y & J 230, 394 — 
Alexander, co ; 8, 0. nuni. Morgan v 
Lewes (1816) 4 Jlnw 29 , 16 K R. 7 — 
LORDS ELDON and REDESDALE , S. 0. HOM 
Morgan v. Evans (1834) 8 BUgh (N s ) 
777 ; 3 01 & F. 159 , sec 19 li U 666.— 
BROUGHAM, L C., discussed 

Hickson r. Aylward (1828) 3 Molloy 1 — 
EIART, L 0. 

Lewes v. Morgan, discussed and followed 
Hiokson v Aylward, commented, on. 

Lawless r Mansfield (1841) 4 Iv Eq R. 113 ; 
L Dr. A War 556 — SUGDEN, L 0. 

Lewea v. Morgan, distinguished. 

Holland i. Holland (1844) 6 Ir Eq. R. 407 ; 
Dr. 391 

Sugden. h c — This case is not like that of 
Lewes v. Morgan. There, the relation of attorney 
mcl client, in its pioper sense, existed rb a lela- 
;ion of confidence ; but here there is no confi- 
lence , and I cannot apply the rule dispensing 
vith the assigning of specific errors on that 
'round At the same time I lay so much stress 
m it, that, as he acted as his own solicitor, I 
■onsidei him bound to account as another man 
vlio was his solicitor, and whom, in the cautious 
libohaigc of his duty as administrator, he 
rigilantly watched, would be. — p. 117, 

Coote v. Milltown (1844) 1 Jo he Lat. 501 , 
7 Ir Eq R. 391. — sugden, L 0 , decree 
followed. 

Shore i. Shore (1857) 26 L J. Ch. 386 ; 5 
iV. R 250 — KINDERBLEY, V -0. 

Goblet v. Beeohey (1829) 9 L. J, (o a.) Ch 
!00 ; 3 Sim. 24.— shadwell, v.-O. ; rerei'sod, 
1831) 2 Russ A M 624 —brougham, l.o. 
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Eyre v Marsden (1888) 7 L J. Ch. 220 ; 
2 Keen 664 ; 2 Jur. 583. — M.R, j a ffirmed, 
(1839) 4 Myl. A C. 231 ; 3 Jur, 450.— 
L.O. ; #nd Shaw v Rhodes (1836) 1 Myl. 
A C. 135 — pepys, L c. andBOSANQUET, J j 
affirmed, nom Evans v, Hellier (1837) 5 
01. A F. 114— (TOTTENHAM, l c. and 
LORD BROUGHAM, referred to 
Bourne r Buckton (1851) 21 L J. Clr 193 , 
J Sim. (N S.) 91.— KINDERSLET, V -C. 

Eyre v. Marsden and Bhaw v. Rhodes, 
observed on. 

Barrington r. Liddell (1852) 22 L J, Ch 1 ; 
2 lie G M. & G 480 ; 17 Jur. 241 
ST. LEONARDS, L 0.— In JEgre V. Marsden It 
was held that the accumulations were not within 
the exceptions of the Act, as the grandchildien, 
Eor whom the portions were to be raised, were 
not children of any person taking an interest 
under the wiU. Now, independently of the 
leason given by Lord Langdaie, I should have 
been clearly of opinion that if the giandchildren’s 
parents had been provided for by the will, the 
case would have been within the provisions of Hie 
statute ... In Shaw v. Rhodes, Bosanquet, J 
. . . vfos not, as I think, giving any opinion as 
to what was a sufficient interest in the paients, 
but whether the provision for the children was 
m the nature of a portion, so as to bring the case 
within the exception of the Act When that 
case came before the H. L. . . . there is no doubt 


that during the argument the opinions of the two 
judges weie, that the smallest inteiest given to 
the paients *>f the chlklien was sufficient 
Heic the sums aic clearly portions, and the ease 
is untouched by decision. — p. S. 

Eyre v Marsden, applied, Jones r Maggs 
(1852) 22 L J Ch 90 , 9 Have 605.— TURNER, 
v.-c., referred to, Weatherall r Tkornbm gh {post) 
Barrington (Lord) v Liddell, applied, Middle- 
ton v. Losh (1852) 22 L. J. Ch. 422 ; 1 Km. & 0. 
61, 17 Jur. 176 — stuart, v.-o ; discussed, Hurt 
»> Stmt (1853) 22 L J. Ch. 1071 , 10 Hare 
415 , 17 Jur 721 — wood, v.-o , appeared but 
distinguished, Edwaids r Tuck (1854) 23 L. J. 
Ch 204 ; 3 Do G. M A G 40 ; 17 Jur. 921.— 
cranworth, l o , knight bruce and turner, 
ljj. . discussed, Verio i. Fadcn (1859) 29 L. J. 
Ch 230 : 1 De G. F. & J 211 , 6 Jur. (n s ) 257 : 
1 L, T. 176.— CAMPBELL, LC 
Edwards v Tuok, followed. 

Varlo v Faden, di seussed. 

Roffey v. Greenwell (1839) 8 L J. Q. B. 336 ; 
10 A & E. 222 ; 2 P. 4c D 365 .— dknman. 
O.j (for the Court), distinguished 
Mathews v. Keble (1868) 37 L. J. Ch 8, 657 : 
L R. 8 Ch. 691 , 16 W. It 1218 ,— ■ wood and 
SET, wyn, ljj.; partly affirming and partly 
rei arsing (1867) L R. 1 Eq. 467 ; 15 W. R, 
1198,— STUART, V.-O. 

Mathews v. Keble, discussed and applied 
Walker, In re, Walker r. Walker (1886) 54 
L. T. 794 —kay, J. 

Griffiths v Vere (1808) 9 Yes. 127 ,— eldon, 
l.o. , discussed,. 

M'Donald v Bryce (1888) 7 L. J. Ch. 178 ; 
2 Keen 276; 2 Jur. 295 ,— LANGBAlis, 
m n , dissented J com. 

Elborne r. Goode (1844) 18 L J, Ch. 894 ; 
14 Sim. 165 ; 8 Jur. 1001 .— shadwell, v.-o, 
Griffiths v. Vere, applied , 

Itosslyn’s (Lady) Tuist, Ex parte (1848) 
18 L. J Ex. Ch 98 ; 16 Sim. 391 ; 18 Jur, 27,— 
SHADWELL, v.-o. 

RosBlyn’s (Lady) Trust, applied 
Jaggeis r. daggers (1883) 53 L. J Oh 201 ; 25 
Ch D, 720 , 49 L T 667 , 82 W. H. 384,— KAY, J. 

Saunders v. Vautier (1841) 10 L. J. Ch, 354 ; 
Cr A Ph. 240.— COTTENHAM, L.O ; affirming 
4 Beav. 115. — MR.; distinguished, Oddie r. 
Brown (1859) 28 L J. Ch 542 , 4 De G. A J. 
179 , 5 Jur. (NB) 685 —CHELMSFORD, L.c. and 
TURNER, l J. : knight bruce, L.J. dissenting ; 
explained , Weatherall?. Thornbmgh (post), 
Talbot v, Jevers (1875) 44 L. J. Ch. 646 ; 
L. R 20 Eq. 255 , 23 W, R, 74] — 
RAOON, V.-O., followed. 

Weatherall r Thornburgh (1878) 47 L. J Ch, 
658 . 8 Ch. D, 261 ; 89 L T, 9 j 26 W. R. 698.— 
0 A JAMES, COTTON and THESIGER, L.JJ, 

Weatherall v Thornburgh, discussed and 
applied. 

Parry, In le, Powell m. Parry (1889) 60 L T. 
489 — NORTH, J. 

Saunters v. Vautier, applied. 

Gosling v, Gosling (1859) J/jhns, 265 , 5 Jur, 
(N.s.) 910.— WOOD, v.-c., dismissed. 

Harbin v. Mastennan (1871) 40 L. J. Ch. 
760 ; L. R. 12 Eq, 569 , 19 W. R. 1058,— 
WICKENS, V.-O, , commented on 
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Wharton r. Masterman (1895) 64 L. J Ch. 
369 , [1895] App Cas 186 ; 11 B, 169 , 72 L T. 
131 , +3 W. E. 419, — h.l. (J5 ) , affirming S 0. 
niwi Harbin > Masterman (1894) 68 L J Ch 
3S8 ; [1894] 2 Ch, 184 ; 7 E 159 ; 70 L T 357 
— C.A. LINIJLEY, KAY ailcl A. L SMITH, L.JJ., 
ichioh affirmed STIRLING, J., and also WICKENS, 
V.-c. (supra) 

hersoiikll, LC,— Wiokcns, V -C , when 
the caEe came bcfoie hnn in 1871, intimated an 
opinion that the lulc m Saunders v. Van tier was 
inapplicable) where the beneficiaries weie charit- 
able corporations or the trustees of chanties. I 
have caicfully consideieil the leasons which he 
adduced for this opinion with the respect due to 
any opinion of that learned judge, and oeitainly 
with no indisposition to give effect to the inten- 
tion of the testator if I could see my way to do so 
But I am unable to And any sound basis upon 
which a dial motion can bo rested m this respect 
between bequests to ohaiilics and those made in 
favoui of individual bouciioinnoa — p 372. lord 
macnaghten concurred, lord davev, who also 
agreed, discussed, among othei cases, Weatherall 
v. Thornburgh and Talbot v Jeters, supra. 

Weatherall v. Thornburgh, followed 

Wharton v. Masterman, (luting tusked. 

Turns, In re, Float t Gtreatorex (1900) 69 
L, J. Ch 063 i [190U] 2 Oh. 641 . 83 L T 241 , 
49 W li 38.— c, A. ; affirming v.-o. of Palatine 
Com t of Lancaster. 

ALVERSYONE, M R — In the first place I would 
point out that Lord Davey and tlio othei law 
lords who addressed tho House undoubtedly had 
not the least intention of overruling Weather a,U 
v. Thornburgh. Lord Davey cites it at the end 
of his judgment, and distinguishes it from the 
case which was before the House ; but I think 
tho real answer was pi ohably given by counsel 
for the respondents in tlic conise of their argu- 
ment, that in Wharton v. Masterman or Harbin, 
v. Masterman the persona who were entitled to 
the annuities had no interest whatever in the 
am plus, and therefore there was not any dn eetion, 
so to speak, to accumulate except foi the benefit 
of the person who was to become entitled, so 
that the principle of Saunders v. Vauticr applied 
Thoie being no interest of tho annuitants in the 
smplus, the persons entitled became entitled to 
tho surplus, and therefore, the accumulations 
for them being directed for too long a period, 
they were entitled to come to the Court and Bay 
it ought to bo theirs at the und of the twenty- 
one years, I think What ton v. Masterman 
in no way intended to overrule oi overruled 
Weatherall v. Thornburgh, and that as in 
Weatherall v. Uhornbwgh , where the Court 
came to the conclusion that there was no dilection 
in the face of the will ns to wlinb was to bo done 
with the income between the end of the twenty- 
one years and the death of the tenant for life — 
in other words, tlyit tho beneficiary was not 
intended to be given the income until after the 
death of the wife — so we must also m this case 
hold that, with regard to the surplus meome 
between the expiration of twenty-one Years and 
the death of Mrs, Qreatorex, the cousins and the 
filial ity aic not entitled to that, mooting — p. 607 

Rigby, i, ,T. to the same effect, oollins, L J 
concurred * 

Bassil v. Lister (1851) 20 L. J Oh, 641 ; 
9 Haro 177 , 15 Jur. 964 ,— turner, v.-a., 
considered. 


Vine i Raleigh (1891) 60 L J Ch 675 ; [1891] 
2 Ch 13. — o A. lindley, lopes and kay, l,jj, , 
larging 63 L T 573 — CHITTY, j 

Vine v Raleigh, applied. 

Mason, In ic, Mason r. Mason (1891) 61 
L. J. Ch 25 . [1891] 3 Oh. 467.— STIRLING, J. 

Bassil v. Lister, Vine v. Raleigh and 
Mason, In re, principle applied. 

Ofti diner. In le, Gaidinei o. Smith (1901) 70 
L J. Ch. 407 ; [1901] 1 Ch. 697— BUOKLEY, j. 

Damon, In re, Bell v Danson (1895) 13 E 
BBS.— ohitty, J., dictum, ipmtioned. 

Clutterbuck, In re, Feliowes r. Feliowes (1901) 
70 L. J. Ch 614 , [1001] 2 Ch. 285 ; 84 L. T. 
757 , 49 W E 5SS 

byrne, J — One difficulty has ansen In con- 
sequence of a supposed observation of the judge 
in a case of Danson , In re, decided by Olutty, L J. 
when Olutty, J , where he is rcpoited as saying • 
“ It is not in xuy view possible to say that the 
terms used m tho [Interpretation] Act of 1889 
impoit ‘money to be laid out m the purchase of 
land ’ that could only bo effected by an express 
definition clause ‘ Laud,’ theiefore, in the 
definition of tho Interpietation Act, means 
‘corpoieal hereditaments’ That definition I 
read into the Act now before me, whose woids I 
consequently find to mean that which they would 
naturally at fiist Bight appear to mean ” The 
cxpiesslon was not necessary for the determina- 
tion of the case, because, as was pointed out by 
the learned judge there, you might have a 
permanent investment m consols by vutue of 
the provisions of the Settled Land Act, 1882, 
and the decision would be just as good if the 
judge had said It meant corporeal or incorporeal 
heieditaments. I think it would be too strong 
to import into the report of this judgment the 
meaning sought to be put on it — namely, that 
land within the meaning of the Accumulations 
Act, 1892, must mean corporeal heieditaments. 
The judgment was not corrected by the judge, 
and I think theie must be a slip m the icpovt — 
p. 615. , 

Webb v. Webb (1840) 2 Bear. 493 — LAng- 
DALE, M.R., applied 

Errmgton, In ic, Errington-Tuibutt (or Eli- 
ington) a Ellington (1897) 76' L T. 616 ; 45 
W E. 573 — KEKEWICH, J. 

O’Neill v. Lucas (1838) 2 Keen 813 — 
LANGDALE, M.It , followed. 

Phillips, In re, Phillips v Levy (1880) 
49 L. J. Ch. 198 , 281V E 340 — malinb, 
v.-o., (ommented on and not followed. 

Pope, In le, Sharp r. Marshall (1900) 70 
L J. Ch. 26 ; [1901] 1 Oh. 64 ; 49 W. E. 122,— 
HARWELL, J, 


ANIMALS. 

» Mischievous Animals. 

Stiles v. Cardiff Steam Navigation Co (1804) 
S3 L, J. Q B 310 , 10 Jur. (N S ) 109 j 10 
L. T 844 , 12 IV. 11. 1080,— q.b. . Baldwin 
v. Casella (1872) 41 L. J Ex 167 s L. E 
7 Ex. 325 , 26 L. T. 707 ; 21 W. B. Hi — 
ex. j and Gladman v. Johnson (1867) 86 
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L. J. C P lr.3 ; 16 L T 176 , 13 W 11 
31 S ■ — c J? , a />/»■<> ml 

Applehee i Percy (1874) 43 L J C T 303 , 
L. It 9 0. P 647 , 80 L. T 783 ; 22 W B. 704 — 
COLERIDGE, C J ancl KEATING, J. , RltliTT, J. 
dissenting 


Anon. (1710) 2 Salk. 642 — holt, C.J., 
disappiorcd 

Taylor v Eastwood (ISO!) 1 East 212 
KENYON, c J — The case m Salkeld, which is 
the only authoiity cited m suppnit of the oh, lec- 
tion to this lOplication, docs not come very 
stiongly iccommcndcd Eor hist, it is an 
anonymous case , and next, what is iclierl upon 
ns them said was beside the point in judgment. 
It -a as lightly decided, that as against a vnong- 
iloer the defendant might justify upon Ins 
possession, which was admitted hy the dymuirei ; 
hut Lord Holt is made further to say, that which 
cannot ho admitted, that where the action is 
tmnsitory, as in that ease, foi taking the cattle, 
the plaintiff is foreclosed flow piotending a 
right to the place, and that it cannot he contested 
on the evidence who had the light — p. 216 
GItO.SE, LAWRENCE and le BLANC, j.t to the 
same effect. 


Hudson v Roberts (1831) 20 L. J Ex 29!) ; 
C Ex. 697 — pollock, c B (for llic Oouit) 
applied 

Mason v. Keeling (1700) 1 Ld Raym. 60G, 
questioned 

Cox i Buibidgc (I860) 18 0 B (ns.) 430, 
32 L. J C P 80 , 9 Jm (n.s.) 970 , 11 W 11. 
435 — o p 

WlLLlss, J. — If Ihe animal hat such vicious 
piopensity, anil the owner kuows of it, he is 
bound to take such care ns he would of an animal 
which is ferre untune, because it forms an excep- 
tion to its class In some of the books I find 
expressions falling fiom judges which I am at a 
loss to appreciate Holt, O J says, in Mason v. 
Keeling, that there is “a great difference between 
horses and oxen, — m which a man has valuable 
property, and which are not so familiar to man- 
kind, — and dogs the foimei the ownei ought to 
confine, and take all reasonable caution that they 
do no mischief, otherwise an action will lie 
against him ; hut otherwise of dogs, before he 
has notice of some mischievous quality.” X 
cannot see what difEeience it can make whether 
the animal is or is not one in which a man may 
have a valuable propel ty. — p 439 
Mason v Keeling, folloued 

Handcis i . Teape ancl Sevan (1S84) 51 L, T 263 
—COLERIDGE, C..T and WILLIAMS, J. 


Pickering v. Marsh (1874) 43 L. J. M. C. 
143 ; 22 W It 798 — LUSH ancl ARCHI- 
BALD, 33 , followed. 

Bex i\ Rymoek (1901) 49 W. E 618 , 17 
Times L. R. 593. — Ridley and BIGHAM, 'JJ. 


Cruelty to. 


Murphy v. Manning (1877) 46 L.J M C 211 ; 
2 Ex D 307 ; 36 L.T 592 : 25 AY R .Till 


— kelly, c b anil uleasby, b , applied 
Budge v. Parsons (1863) 32 Ii. J M. (' 95 , 
3 B k M 382 , 9 Jur (K s.) 796 , 7 L. T 
784, 11 W. E. 124 — wightman and 
MelI.OH, JJ , discussed 

Biady it McArdle («r McAigle) (1884) 15 Cox 
C. C. BIG ; 14 L. E. Ir^l7h — dowse, b. 


Brady v. McArdle, not followed. 

Swan v Sanders (1881) 501/. J. II. (! 67 ; - 
UL.*T 421— GROIN and lindley, jj , 
approied 

Callaghan p Society foi rievention of Cruelty 
to Animals (1885) 16 Cox C C 101 <■ 16 L It lx. 
325 — mobrih, u j , harrison and murphy, jj. 

Murphy v Manning, appeared 

Lewis r Eennoi (1887) 56 L. J M. C. 45 ; 
18 Q B. 11 532 , 56 L T 236 ; 35 W E 37S , 
10 Cox O C. 176, 51 J P 371 .— day and 
wills, jj 

Colam v. Pagett (1S83) 53 L. J. M. 0 64; 
12 Q. B D. 66 , 32 W. It, 289 ; 48 J P. 
203 —iiuddleston, i) and Stephen, j., 
commented oh 

Harper r M nicks (1891) 03 L J. M C 167; 
[1801] 2 Q B. 319; 10 11 335 , 70 L. T 804 ; 
42 W. R. 005 , 17 Cox C. C 758 ; 58 J. P. 
527 

cave, J —The strongest ease on behalf of 
Ihe appellant uas that of the linnets (Coin in v 
Pagett) These linnets wcio originally wild, 
but they weio caught and so tamed as to he 
used as decoys. That, is equivalent to their being 
made subseivicnt foi the use of Hum On that 
giound the ca=e can be snppmied, and, m my 
opinion, on that ground alone — p, 169. WRIGHT, 
j conciuiod 

Colam v Pagett, distinguished 

Harper \ Maroks, principle applied 

Yates Higgins [18961 1 Q. B 160 , 65 L. J 
M C 31 ; 44 VI E 335 , 60 J. P 88. 

V WILLTAMH, J — Mr, Colam on bulmlf of the 
appellant relied on Colam v. Pagett, wlieio it 
was held that linnets kept in captivity and 
tiainecl as decoy birds for the purpose of bird- 
catehiug were “ domestic animals ” , but theie it 
was shown that tile linnets were trained to 
perform a paiticulai service, which cannot bo 
correctly asserted of the seagull m the present 
ease The decision m lint per v Marchs, where 
it was held that perfoiming lions kept m a cage 
wcie not •< domestic animals ” within the meaning 
of the same Acts (Cruelty to Animals Acts, 1849 
and 1854), is a strong authoiity against the conten- 
tions put forward on behalf of the piosonL 
appellant — p. 168 Wright, j. concurred. 

Budge v Parsons, Murphy v Manning, 
and Brady v. McArdle (or MoArgle), 
followed 

Renton v. Wilson (1888) 15 Ct of 

Sess , Judiciary Cases , Callaghan v. 
Sooiety for Prevention of Cruelty to 
Animals, and Lewis v Bermor, dissented 
fiom. 

Bord y Wiley (1889) 58 L. J. M C. 145 ; 23 
Q B. D 203 , 61 L. T,"74 ; 37 W. E. 703 ; 
16 Cox C C 683 , 53 J P. 480 — 

COLERIDGE, c j and HAWKINS, 3 , not 
followed 

Beg r. MHJonagli (1891) 28 L E li 201 — 
O’BRIEN, C.J . O’BRIEN, JOHNSON and HOLMES, 
J.r Aml^sre Aplin r> l'nrutt (1893) 62 L. J. 
M O 114, [1893] 2 Q TS. W , 5 E 407, 69 
L T. 133 , 42 W. It. 95 ; 17 Oox C C 662 ; 57 
J P, 456 — MATHEW and WRIGHT, JJ. ; and 
Wild Animals in Captivity Protection Act, 1900 
(68 & 64 Viet c, 33), s. 1, 
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ANNUITY. 

See also “ Revenue ’’ 

Beauchamp v Borret (1792) Peake p. 118. 
— KENYON, C ,r„ questioner! 

Hides v. ’Hides (1802) 8 East 12 ; 1 Map. 190. 
ELLENDOROUGH, O.J.—Iu t.he case cited, Lord 
Kenyon’s opinion mightf'have pi oeeedcd on the 
paiticular circumstances of it ; and that seems 
probablo from the stress which he laid on the 
justice of the ease And if he meant to go 
beyond that and lay down the doctrine stated 
generally, I should not be inclined to accede to 
the authority of the opinion. — p 18. 

Hioks v. Hicks, distinguished 
Davis r. Bryan (or Biyant) (1827) OR & C. 
051 , 5 L J (0.8.) It. B. 237 ; 30 It. R 491. 

dayley, J —There the grantor of the annuity 
insisted that the contract was void ; the grantee 
was therefore at libeity to contend foi the same 
tlung, and the only point ruled was, that the 
ginnlor had a right to set off the payments 
which he had made on account of the annuity, 
in an action brought by the granlco to iccover 
back tku money — p. 656 holboyd and 
littledalh, L.jj. concurred. 

Davis v Bryan ; Cowper v. Redmond (1888) 
2 Jj 3. 0. P, 162 ; 3 M. & Sc. 219 ; 9 
Bing, 748.— tindal, o j , andOhnrohillv 
Bertrand (1842) 11 I). J. Q B. 870 ; 2 
G & D. 548 ; 8 Q B. 668 ; 6 Jur 855 — 
DENMAN, O.J (for tho Court), approicd 
Molton v (Jamroux (1849) IS L. J. Ex. 356 ; 
4 Ex. 17 .— ex cm ; affirm niff 17 Jur 800 — 
pollock, c,n, (for the Court) 


be there said that the memoi lal was false But 
here it is not false. If, however, that case hail 
not been distinguishable from this, I do not think 
the judges would be baued by so very recent a 
decision upon this recent statute, fiom allowing 
the tiue interpretation. . Bonn v Dupuii, 
in the K. B , and the fomier case of Purling v 
Pa Mmrst, m the C P , are of no weight on the 
piesent occasion , the formei was decided on tho 
authonty of the case now pending, and that case 
was detennined on a mere motion, because we 
would not overturn the decision of the Comt of 
K B. , in that case, too, the piinciplc was 
abandoned by the plaintiffs counsel, who lneiely 
endeavoured to distinguish the oase fiom th.it 
of Bonn v, Dupuis without success. Bo the 
decisions all, in fact, rest on the authority of this 
ease— pp 353,351. 

Oaverley y Dudley (1747) 8 Atk. 641. — 

IIARDWICICE, i, o , III ia. ppm red 
Jones v, Haras (1804) 9 Ves. 186 , 7 R. R. 
282 

Eldon, L o — is to Cumdoy v. Dudley , if I 
am to decide on such giounds, I may decide just 
what I please. TlieL C appears to have alteied 
the contract against the veiy pimciple he states, 
as tho pimciple of the judgment, and made the 
plaintiff take the benefit of a contract, which 
he neither intended noi had entered into ; but 
which the Oouit says should have been the only 
contract I disclaim any such power. — p 494 

Property Chargeable. 
j Davies v Ashford (1843) 14 L J. Ch 473 , 
15 Sim. 42, 9 Jur. 612.— SHAD well, v -C , 
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Boughton v Boughton. (1848) 1 I.L Cas. 
406. — Cottenhan, l o. , varying, 8. 0. 
no in Boughton v. James (1S44) 1 Coll 
C. C 2G , 8 Jur 329 —KNIGHT bruoe, 
v.-c followed. 

Tench v. Cheese (1855) 24 L J. Oh 716 , 

6 He a M & G 453 , 1 Jur (n.s.) 689 ; 3 W II 
500, 582 — ORANWORTH, HO, KNIGHT BIIUCE 
and TURNER, L.JJ. 

Tench v. Cheese, followed 
Mathews r Keble (1S68) 37 L J. Cli S, 657 , 
L U. 3 Oh. 091 , 16 IV. B. 1218 —WOOD ancl 
SELTVYN, 1 JJ. 

Tenohv Cheese, eommcntedon uotl explained 

Ballmer v. Grace (1851) 9 Hate 280 — 
turner, v.-c , appro red. 

Bedford v. Bedford (4S65) 86 Bcav. 584 — 
ROMIIiIiT, M R„ explained 
Allan r Gott (1872) 41 L. J Ch. 671, B R 7 Ch, 
489 , 26 L T. 412 , 20 \V R. 427 
JAMES, LJ.— In Tench y. Cheese, a testatoi 
gave his real and personal estate to tiustees, m 
trust to pay an annuity to M. P 8 , and, if she 
should have chihlien, to laisc 4,0001. for tho 
yoangei children. Upon consideration of 
Houghton v Boughton , the Couit . held 
that the rule in Roberts v. Walter ((1880) 1 
Buss. & M. 762. — LEACH, m.r ), did not apply 
One or two evpiessions of the L C. and Turner, 
L.J were relied upon In snpport of the conten- 
tion of the appellant in this case One was an 
expression used by the L.C , who said there was a 
“direction to sell,” and Turner, L J. used these 
words “ The mere fact of the real and personal 
estate being given together does not constitute 
them a mixed fund for the payment of debts, 
legacies, oi annuities ; but m order to effect 
that purpose, theie must be a dncction for the 
sale of the real estate, so as to throw tho two 
funds absolutely and inevitably together to 
answer the common purposes of the will.” Prom 
that it was contended that the ease establishes 
as a rule of law that there must bo an absolute 
conversion out and out. Now that was not really 
necesaaiy for the decision of that case, and the 
distinction between an absolute direction and a 
discretionary powoi to sell was not before their 
lordships , and I do not nndeistand that case as 
laymg it down that the only case in which this 
exception from the general rule is to he found, is 
where there has been a direction to convert the 
ieal estate Otherwise the rule would exclude a 
case in which a testator says expiessly that he 
means his ieal estate to be the primary fund 
There must be other modes of ascertaining 
whether that is the intention. The decision 
was simply that where there is a mere gift of 
real and personal estate together, that fact alone 
does not constitute them a mixed fund for the 
payment of legacies or annuities. Jt appears to 
me that that ease does not compel ns to say theie 
must be an absolute conversion in order to bring 
the case within the meaning of the rule in 
Roberts y. Walter, ... I think that, decision 
.[Falteier v, Grace] was quite right, because the 
gift was 1 of a moiety of the estate, which life 
my opinion would ha exactly the same thing 
as a gift out of a sliaie. It stands in the same 
way, as a'jgift out of a specific portion, and there- 
fore that case is unaffected by Touch v. Cheese. 
, . . Rod ford v Bedford was a case where the 
property was given for the purpose of answering 




tho immediate object with an ultimato direction 
to sell That is a sufficient indication of an 
intention to make it a mixed fund, and that 
decision is nut, inconsistent with Tench v Cheese. 
— p. 574. mellish, L.J agreed 

Boughton v. Boughton, Teuoh v. Cheese 
and Palkner v Graoe, distinguished. 

Allan v Gott, dismissed. 

Howaid r Diyland (1877) 38 L. T 21.— 

HALL, V -O. 

Allan v Gott, referred to 
Luckcraft e Pridham (1879) 48 L. J. (Jli. 680. 

—HALL, V.-C 

Turner v. Turner (1783) 1 Bro. C 0, 816 ; 
Arnbl 776— LOUGHBOROUGH, ASHHUItST 
and HOTHAM, LUS.00MMR8 , dimmed 
Tayloi r Martmdale (1841) 10 h J. Ch 339 j 
12 Kim. 158 , 5 Jui 648 SHADWBLL, V.-C. 

Taylor v Martindale, followed,. 

Jouut I. flu hauls (1882) 11 L H. Ir. 278 — 
SULLIVAN, M R. 

Stelfox v Sugden (1859) Johns 234.— 
wood, v -O , eicpluiited 

Carter r. Halt (1867) Ir. B 1 Eq. 97.— 

WALSH, M.R 

Stelfox v Sugden, distinguished, 

Bell v. Bell (1872) Ir. B 6 Eq. 289.— SULLIVAN, 
MR. 

Stelfox v. Sugden, considered. 

Woimald v. Muzeen (1881) 17 Ch. II. 107 ; 
44 L. T. 400 , reversed , (IS81) 50 E, J. Ch. 482, 
77G , 46 L T. 115 , 29 W. E 758, 795.-Q.A. 
JESSEL, M.U., JAMES and LUSH, L.JJ, 
fry, J — In my opinion the annuitant is en- 
titled to receive hei annuity out of the rents 
and profits accruing, not merely duiiug her life 
but afterwards. There is no limitation of time 
expiessed for the application of tho routs and 
income for the benefit of the testator's wife, and 
the will oontams no direction that any residue of 
the rents and income shall, during the life of tho 
testator’s widow, be paid to anyone else, though 
it provides generally that any residue shall be 
paid to tho testator's sister with remainder to 
her childicn. The only difficulty which I feel 
in coming to this decision arises from Stelfoio v. 
Sugden, which was very properly pressed upon 
me by Mi. Dunning , but 1 do not think it is 
conclusive in his favour, otherwise I should 
follow it In that case there was a bequest of 
an annuity out of rents and income as in this 
case, but the wijl provided for the destination of 
the surplus during the life of tho annuitant, 
which was the ground on which the annuity 
was decided 'to be a charge on the income only. 
— p. 168. 

Stelfox v. Sugden, commented on. 

Bell v Bell, loll owed. 

Moore’s Estate, In re (1887) 19 L. B. Ir. 366. 

—MONROE, J. 


Right to Capital $.um 

Prendargast v. Lushington (1846) 5 Hare 
171 ; 11 Jur. 565 .— wigram, v.-c. , n /firmed, 
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iwm. Prendergast v Prendergast riKlli') I 
16 L. J Ch. 125, 3 H L Cas 195 . 14 
Jui 1)3!) — CoTtenham, [, c , anil Day v. 
Day (1853) 22 L J Ch. 8TS ; 1 Duew. 
569; 17 Jui 58(i — iundersley, v-u, 
considered mul not fallowed 
Power r 'Hayne (1S6U) L 11. S Eii. 252 17 

W 11 783.— MAL1NH, V -0. 


Day v Day, not Jnllomd 
Power v Hayne, followed 
Shee v Hale (13(17) 18 Von 401 , 9 11. 11. 
198. — UR ANT , M.lt , and Bradley v. 
Peixoto (1707) 3 Ves 323 , 1 11 It. 7. 
— ARDEN, M u , discussed 
Hatton e. May (1876) 3 Ch D 148 ; 21 W 11 
754. — M ALINS, V.-C 


Hatton v May, explained 
llopor r. Bopci (187b) J Ch. I) 711 . 33 L. T. 
155 ; 24 W It 1013. 

MARINS, V.-0.— I laid clown the rule on that 
subject in . . . Hatton v. Mag, that whole theic 
is moioly ft declaration that the widow shall not 
have the value ot her annuity, that goes for 
nothing ; but in older lo pievont her having the 
value thoie must bo a gift over I held in that 
case that the widow was not entitled to have 
the value of the annuity, because thoie was a 
gift over, and 1 directed that an annuity should 
be puichascd for the widow, and le tabled by 
the trustees, and paid to her cluiing her life — 
p 721 

Power v. Hayne, followed. 

Day v. Day, not followed 
Draper, In re (1888) 57 L J Ch. 942 , 5S 
L. T, 942 , 86 W. B, 788 — kekewioh, J. 


Stokes v Cheek (I860) 29 L. ,T Ch 922 ; 28 
Beav. 620 — uomilly, M r , approved, 

Hatton v. May; Hunt-Poulston v Purber 
(1876) 3 Ch. D 285, 21 W. B. 736. 
— hall, v -a. , and Boper v, Roper, 
referred to 

Yates v. Compton (1725) 2 I>. Wins. 80S.— 
KIND, L c, ; Barnes v Rowley (1797) 8 
Yes, 305. — LOUDHBOROUD1T, io., which 
was followed in Dawson v Hearn (1831) 
1 Buss & M 606 , () L. J (ns) Oh. 249 ; 
82 It. B 295, — BROUGHAM, 1 a„ dit.aus'tcd. 

Bayley v. Bishop (1803) 9 Ves 6 ; 7 B. B. 
132 ,— grant, ir.ii, ; and Palmer v Orau- 
furd (1819) 3 Hwanst. 482 ; 2 Wils 79.— 
plumeh, M.R., principle di, wanned and 
not applied. 

Mabbett, In re, Pitman r. Holborrow (1891) 
60 L J. Ch. 279, [1891] 1 Ch. 707; 64 L. T, 
447 , 39 W. B, 587 .— icekewich, j. 


Duration. 

Savery v. Dyer (1752) Ambl 139, Dick. 
162 — hardwigke, TiC. ; and Innes v, 
Mitohell (1803) i) Vos. 212 , 5 B. B. 360 
— ELDON, li o , referred to. 9 

Blowitt r. Bfdioits (1841) 10 L .1. Ch 312 ; 
Or. & Ph. 274 ; 5 Jur 979 —cottenham, l c , 
reversing 9 L, J. Ch. 209 ; 10 Sim. 491 . — shad- 

WELL, V -0. 


Blewitt v Roberts, ilisoussed. 

Stokes r Heion (1815) 12 Cl. A: F 161 , 9 Jui 
503— H.L. (IB) LORDS brougham, oottek- 
ham anil CAMPBELL ; rare rung in part, H C. mm, 
Heion v. Stokes, 2 Dr A; War. 8!). — sudden, L.o 
And sec post , col. 19 

Blewitt v. Roberts, dimlted. 

Stokes v Heron, Hedges v. Harpur (1840) 

9 Buav 479 (reversed, post) , and Savery 
v. Dyer, du.cus.wd 

Yates e Mud dan (1851) 3 Mac & Or. 532 , 21 
L. J Ch 24; 16 Jur 45, reversing [1849] 18 
L J. Ch 310 ; 16 «im 618 , 13 Jui. 331,— 

SUADWELL, V.-O 

Truro, l C. — It might seem from some of the 
cxpiessiuus used by Loid Oottenham in .Stokes v 
Heron, that if an annuity lias duration beyond the 
life of the first taker, without any limit expressly 
assigned to that duration, no other peilod can be 
hxed for its duiatlou short o£ peipetuity . this, 
however, would be contrary to his own decision 
m Blewitt v Boherts, and to the decisiou in 
Hedges v. Harpur In Blewitt v Boherts a 
testator gave to his wife 6001 pel annum 
dui mg liei life, and aftei her death the said 
annuity to bo divided . The V -C. held 
that the bequest passed the capital of the fund 
producing the annuities ; but tho L C (whether 
lightly, 1 think it may be fairly doubted) 
levcrseil the decision, and held that life annuities 
only weie given. . . . These decisions aie in 
accordance with the rule laid down hy Lord 
Hardwicke in Saierg y Tiger , although, indeed, 
it was not necessary for the puipo.se of the 
decision, he then laid it down as a rule that, “ if 
one gives by will an annuity, not existing befoie, 
to A.” (that is, an annuity not existing at the 
date of the wiU, but created by the will), “ A. 
shall have it only for life.” — p 540. 

Stokes v. Heron, dismissed and applied 

Ken r. Middlesex Hospital (1852) 22 L J. Cii. 
855 ; 2 De G M. & G 676 , 17 Jur 49 , 1 W B. 
98.— O A. ST. LEONARDS, LO and KNIGHT 
bruoe, l.j. , oranworth, l.j dissenting. 

Stokes v Heron, Innes v. Mitchell, Blewitt 
v. Roberts, Yates v. Maddaif and Wilson 
v Madaison (1848) 12 L. J. Ch 420 ; 2 
T.ltCOC. 372 , 7 Jur 572.— KNIGHT 
BRUCE, v.-c., discussed and not applied. 

Hedges r. Harpur (1858) 27 L. J Ch. 742 ; 3 
De G . & J. 129 , 4 Jur. (N s.) ,1209 ; 6 W. B 842. 
—KNIGHT BRUCE and turner, l.jj. , rererszng 
(1846) 9 Beav 479; 10 Jui. 578.— LANGDALE, 
M R (supra) 

Stokes v. Heron, distinguished 

Mftnsergh r. Campbell (1858) 28 L, J. Oh. 61 ; 
3 De G & J. 282 ; 4 Jur. (N.s.) 1207 ; 7 W E. 72. 
— CHELMSifORD, l 0 , affirming 25 Beav. 514.— 
ROMILTiY, M.R. 

Stokes v. Heron, Hedges v. Harpur and 
Mansergh v. Campbell, distinguished. 

Lett r Baudall (I860) 30 L J Ch. 110; 2 
De G H & J 888, 6 Jui (N.S ) 1359 , 3 L T. 
455 ; 9 W B. 130— Campbell, lc ; affirming, 
(?S35) 3 Sm A S. 83 — STUART, V -C And ire 
“ Will ” 

Stokes v. Heron and Blewitt v. Roberts. 
not applied 

Bent r Cullen (1871) 40 L. J. Ch. 250 ; L, B. 
6 Ch. 235 ; 19 W. B. 398.— HATHEHLEY, L.O. 



19 


ANNUITY. 


20 


Bent v. Cullen, observed on 
Morgan, In re, Morgan r Morgan (past) 

Lett v. Randall, discussed 

Hedges v. Harpur, distant lushed 
Drew r Dairy (.1874) Ir. B 8 Eq 260 —C A. 
O’HARAS, I, 0 anti CHRISTIAN, L ,T. , terersmg 
II B 7 Eq. 418 — CHATTEETON, V-0 Sec 
judgments. 

Evans v. Walker (1876) 3 Cli D. 211 , 25 
W. B — malms, v -o , not followed. 

Blight r Hnitnoll (1881) IB Oh D 204, 51 
L J Ch. 162 , 45 L. T 524 , 30 W B. 513 • 
o themed on another point , (1883) 23 Ch. D 218 , 
52 L. J. Ch 672 , 48 L T. 543 ; 31 W. 11 535 
— C A JlfeSEL, M.K., LINDLEY and BOWEN, I. J.T 
See “ Will.” 

buy, J — In the first place, it has been sug- 
gested that a gift to A toi life with remainder 
to B. is a gift of an annuity to B in peipctuity, 
because the limitation is expiessed in the one 
case, anil is not expressed m tlm other And 
undoubtedly that appeals to be the view which was 
entertained by Malms, V -C , in Ei a ns v TF7 ilher 
He thei e said this “ I undeiBtaml the law to be 
that when there is a gift of an annuity to one for 
bfe, oi to several for lives, and then a gift after- 
waidB to another poison, without any lcstnetion, 
that means that the last taker is to have the 
capital fiom which the annuity was produced 
In my view, that statement of the law is incon- 
sisteutwiththeearliei cases of Rlcwitty Roberts, 
Lett v. Randall, and others , and cannot, I 
think, be insisted upon as the view which lias 
beer, adopted by the Court foi many years m tho 
construction of gifts of annuities. Those cases 
appear to me to decide that the mere want of 
limitation m the last gift of the annuity docs 
not impoit that the annuitant is to take anything 
moie than foi life , and for that there is a veiy 
good lenson The diuation of the life of the 
first taker is cxpi eased not for the purpose of 
limiting the gift to the first talcei, but of limiting 
the commencement of the gift to tho second or 
the successive takers, and, therefore, the principle 
of rsiprmio limits eit etvolnsio allcrius does not 
apply. Thefefore, I think that the nigument on 
that ground fails. — p 207. 

Stokes v. Heron (supra, col, 18), dismissed. 

Lett v. Randall, applied. 
bolster’s Estate, In re (18S9) 38 L R Ir. 269 
— monkoe, j iSVo judgment, where the eases 
are lcviewed. 


Blight v Hartnoll, approved. 

Morgan, In re, Morgan r. Morgan [1893] 3 
Ch. 222, 02 L J. Ch. 78U , 69 L. T, lo7. 


lindley, L J — -I cannot help thinking that in 
Rent v. Cullen (supra, col. 18) the L.C (Loicl 
Hatherley) did for a moment fail to observe the 
difference between giving a person a poition of 
the income of a fund and something payablo out 
of it. . .1 do not think Lord Hatherley throws 

any doubt at all on the soundness of the view 
expressed moie recently by Fiy, J , in Rhghfv 
Hartnoll that if an annuity is a charge as 
distinguished fiom a gift of a portion of the fund, 
tlie annuity is not a perpetual annuity. — p 228. 

lopes, L.J — But I do imd that Rent v. Cullen, 
although it has been subsequently referred to, 
1b a case about which very little has been said. 


It appeals to be a decision which has been 
repeatedly avoided. Theie has been, it appeals 
to me, rather a desire in no way to deal with it. * 
— p. 230. * 

A l smith, L.J — The only doubt I have had 
lins been by reason of the gieat authority of Lord 
Hatherley in Rent v. Cullen, foi it is' 1 apparent to 
anyone who reads this will and then reads the 
will m that case tliat^tho two eases are uncom- 
monly like each othci Theie are, however, 
differences ui this will which have been pointed 
out First of all, the annuitants in this will are 
put in a bunch, and some of them arc, clearly to 
demonstration, not intended by tho testator to 
take more than an annuity for life. It In said 
that tho otlieis do take moie than an annuity 
for life — that they take an annuity for peipctuity . 
That stale of things Loid rinthevloy hail not 
befoio him in the will which he then had to 
construe Bent v Cullen, as it has been pointed 
out, lias not boon acted upon , and whether it is 
light oi wiong I really do not know, but it lays 
down no canon of constiuotion. — p 282. 

Tweedale v Tweedale (1810) 10 Sim 153 ; 

9 L. J. Ch. 147; 4 Jui. 268 -SHAD- 
WELL, v,-CJ , questioned • 

Hill ■!’. Potts (1862) 31 L. J Ch. 380 , 8 Jui 
(N.S) 536 , 6 L. T 787 , 10 W B 489. 

Wood, v -0 — Mr Jacob was very much dis- 
satisfied with that decision, and it was intended 
to appeal, but it was compromised — p. 380 

Badhara v Mee (1830) 1 Buss fc M. 631 ; 32 
R. B 304— LEACH, m u , distinguished. 

Soames r Martin (1839) 8 L. J Ch 367; 10 
Sim 287 — 8HADWTSLL, V -c. 

Soames v Martin, Badbam v Mss, and 
Knapp v Noyes (1768) Arnbl 602. — 

CAMDEN, L.C , (llSCUSSCll 

Gardner i. Barber (1851) IS Jiu. SOS. — 
WOOD V.-C 

Soames v. Martin, followed. 

Gardner v Barber, observed on. 

Knapp v. Noyes, explained. 

■Willems r Joclrell (1879) 13 Cli. D. 564, 49 
L. J. Ch. 26 ; 41 L T 619 , 28 W. B 224. 

hall, v.-0 — The next question, which is tho 
impoitnnt one, is wlicthei the annuity determined 
when the youngest child attained twenty-one , 
and it is upon the authorities a question of very 
considerable difficulty, tlie judgments and views 
of the V-C of England and of Wood, V.-C,, 
being apparently opposed to one another Wood, 
V.-C., considcied that a gift for maintenance or 
education would of itself convey to the mind 
that it was only to last during minority, though 
not actually In terms so confined That, 1 think, 
must be taken to be his view, from Cardiiw v. 
Rarber On the other hand, the view of tho 
V -C of England m Soames v Martin seems to 
have been diffeicnt. He copsidered that there 
was nothing to confine a provision foi a person’s 
maintenance and education to tho mmonty of 
that person. It was given for two purposes — 
maintenance and education ; and while main- 
tenance would certainly last beyond minority, 
education ^ would not necessarily end with 
minority . I hove already said what was 
Wood’s, V.-C , view m Gardner v. Rarber. I 
thmk It plain, from the observations made by 
Wood, V.-C , in commenting upon the decision 
of the V -O. of England m Soames v. Martin, 
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that Wood’s, V -G., decision m Gardner v 
Burlier was gi catty influenced by wlmt he sup- 
posed Lord Camden to have said, m Knapp v. 
jYnyex It was, however, pointed out to me by 
Mr Graham Hastings in the eoiuse of the argu- 
ment, and t, quite agree, that that was an ontnc 
fallacy When Lord Camden said 11 maintenance 
and education are confined to minority,’’ he was, 
as I considci, mutely refenmg to the terns of 
the will then befoio him, being such that m that 
partioulai case they weio so eonflned, and was 
not laying down any general lule that mainten- 
ance and education in such a clause or piovision 
would oidmiuily and per nr determine with 
minority. I have thus pointed out what my 
viow would be ill Buch a case as the present if it 
were unaflccted by authouty, and I have uIbo 
advoited to what appeals to have been the mis- 
take of Wood, V.-O , as to the judgment of Lord 
Oarnden Undci these cneiimstances, and con- 
sulting especially that Lheio was a contest in 
Gardner v Barber, it appears to me that I am 
not bound by tho decision m that case , and I 
think that the decision of tho V -0 of England 
in Swines v Him tin is a sound and good decision, 
more sliictly applicable to the case before me, 
and therefore I adopt mid follow that decision in 
this case. — p. 571. 

Lewes v Lewes (18i8) 17 L J. Ch 125 ; Ifi 
Him. 2(5(5 — v -o, , Soames v. Martin, and 
Wilkins v Jodrell, approved 
Williams r I’npwortli (11)00) (59 L. J P U 
125) , [1000] A 0. 6li8, 83 L. T. 184— ro 
LORDS HOBIIOU8E, MAONACIIITEN, LINDLEY, SIR 

n oouan, and sin h strong. 


Valuation. 


ehaige of the annuity on a share of the estate to 
direct it to be paid In full out of that 
share, until exhausted Heie theie has been a 
valuation, and the only fund out of which the 
annuity can possibly be paid Is that with 
which the petition seeks to deal. — p 510. 


Payment. 


Hindis v. Taylor (1855) 20 Beav. 109 — 
BOMILLY, m r , partly rerrised, (I860) 25 L J. 
Ch 78 , 5 De G. M. & Gt. 577 , 1 Jur. (n.S ) 1029 , 
'1 W 11 G2 ORANWORTII, L.O 

Mitohell v. Moorman (1826) 1 Y. & J 21 — 
" ALEXANDER, O.B followed. 

Mitchell r. Holmes (1873) 42 L. J Ex 98 , 
L E 8 Ex 119 , 28 L. T 72 , 21 W. E. 412.— 
KELLY, 0 B , MARTIN and PICJOTT, BB. 


Longuet v. Scawen (1749) 1 Ves. sen. 402 — 
HAEDWICKE, L.C., applied 
Bulwer i Astlcy (1841) 13 L J Ch 829, 
1 ril 122 ; 8 Jur 528.— LYNDHURST, L.O 


Bulwer v. Astley, distinguished. 

Giant, In re, Walker i. Maitinoau (1883) 
52 L. J Ch 562 , 48 L. T. 937 , 81 W. E 709 — 
PEARSON, J. 


Bulwer v Astley ; Younge v. Furze (1856) 
20 Beav. 380.— ROMILLY, M R ; and Yates 
v. Yates (1860) 29 L. J. Ch. 872 , 28 Beav 
037 ; 0 Jur (ns) 1023.— bomilly, m b , 
principle applied 

Muflctl, In re, Jones v Mason (1888) 67 
L. J. Ch 1017 , 39 Ch D. 534 , 69 L. T. 499 , 
37 W. II. 9 — OHITTY, J 


Todd v Bielby (1859) 27 Beav 353.— 
BOMILLY, M b., fallowed 

Potts r. [Smith (1809) 89 L J Ch 131 , L. E 
8 Ecp 083 j 17 W. 11 1083 .— james, v.-C. 

Wroughton v Colgukoun (1847) 1 He G, 
i: Hm 357 ; 11 Jiu . 940 .— shadwell, 
V.-O , fallowed 

Carr v. Ingleby (1831) 1 He G. A Hm 362 — 
USAOH, M.ll , not followed. 

Gratrix v. Chambers (18(50) 2 CJ iff. 321 — 
HTTTABT, V -O , dimmed and distinguished. 

Sinclair, In re, Allen v. Hmclan '(1807) 0(5 
L, J. Ch 614 , [1897] 1 Ch 921 , 70 L. T. 452 ; 
45 W. 11. 690. 

KEKHWI0H, J , — Chirr v, Inglelnj Is rcpoitcd 
only as a note to Wroughton v Caliptltimn. There 
is a statement of facts, and this, with the order, 
which is set out at lenglh, justifies what is 
said m Helen on Deciecs [5th ed. vol, li 
(i 1384], but there Is no loport of argument or 
judgment, and to this extent the case is unsatis- 
factoi y as a guide, standing as it does alone. I 
have found some* Intel eases in which it is cited, 
but in none of them is theie any comment on it, 
and the only ease which it appears to have 
influenced is Grutrnv v. Ch ambers, wlioie Stuart, 
V.-C , held that a provislou as to foifuituie of nil 
annuity prevented tho application of Wroughton 
v. Col gull on n. That decision is .spoil to two 
observations n| rcgai ds the case m hand — first , 
there was no valuation of the annuity m fact, 
though one was urged by counsel as the proper 
method of arriving at the proper result , and 
secondly, the V.-C. look advantage of a 


Muffett, In re, Jones v. Mason and Yates . 

Yates, explained 

Bacon, In re, Gussoll r. Loathes (1893) 62 
L. J Ch 445 , 3 E. 459 ; 68 L. T. 522 , 41 
W, E 47S 

KEKEWIOH, J.— In Muffett, In re, Chitty, J , 
had to consider how an annuity for which a 
testator’s estate was liable ouglit^to be paid as 
between the tenant foi life and lemaiudeiman, 
and, according to the head-note, he held thaL 
the annuity mubt bo capitalised and borne by the 
tenant foi life and remainderman m piopoition 
to the value of their lespeotivo interests Not 
being able to ext met this fiom the reported 
judgment, oi to nndeistand precisely what was 
ilone, 1 thought It right to send for tho ordei 
That order declares that the sum certified to have 
been paid to the annuitant out of income, 
and all future payments of such annuity, or the 
sum necessary to purchase an annuity in lieu of 
the said annuity, ought to be raised or provided 
foi by a bale or mortgage of a sufficient portion 
of the testator’s estate ; and it directs a sale or 
mortgage of the freehold oi leasehold property 
of the testator foi the purpose of laising the 
costs payable thereout, and also the sum ceitified 
to have been paid out of income as above 
, mentioned, and such sum as may he necessai y 
for the purpose of securing the futuie payments 
of Hie annuity. That directly confines the view 
L have expressed respecting the rights of the 
parties, and makes piecisely such a decimation, 
and gives such a direction as that view would 
justify and suggest . . . It will, I think, he found 
that other authorities are m harmony with this, 



ANNUITY. 


24 


i, at any rale, nny appal Kill; depaituie fioin it 
s duo to special cucuiiistaiices In Yates v 
Yates foi instance, the practical difficulty was 
ceasionecl by the fact that, until sold, a lmge 
ai t of the ical estate on which the annuity was 
harged pioduced no income. — p. 447 
And am “ Estate ” 

Yates v. Yates, commented on 
rieiulo’s Settlement Tiu.sts, In ic (1900) (HI 
i, ,T Oh 712 , [1(100] 2 Oil. 829 , 83 L. T .464 . 
9 W. 11. 44 .— keicewich, j. See “ Settled 


Arrears. 

Cupit v Jaekson (1824) 13 Pnco 721 ; 
M‘Clcl 49.7 , 28 11 B. 735 .— Alexander, 
c n , observed oil 

Huberts i Hughes (1830) Beat 417.— 
[ANNEIlS, to 

Oupit v. Jaokson, diaeuased and dis- 
tinguished 

Graves i. Hicks (1841) 10 L J. Uh. 185 , 11 
lin. 536 —SHAD WELL, V -C. 

Cnpit v Jaokson, followed. 

White i. Janies (1858) 28 L. J Oh. 179 ; 26 
eav 191, 4 Jut. (N.s.) 1214, 7 W R. 35 — 

OM1LLY, M.K 

Graves v, Hioks ancl White v James, 

referred to. 

Hall v Hnit (1861) 2 J & H. 78.— WOOD, 

Graves v Hioks, applied. 

Cupit v. Jaekson, discussed. 

Taylor r. Taylor (1874) 18 L J Ch 314 , L. 11. 
7 Eq 334 , 30 L T. 49 ; 22 IV. It 349 .— hall, 

Cnpit v, Jaokson, followed 
Horton « HaU (1874) L II 17 Eq. 437 , 22 
l. B. 391. — HALL, v.-c 
Hall v. Hurt, followed. 

Graves v Hioks, not applied 
Scottish Widows’ Fund v. Craig (1882) 51 
J. Ch. 363 ,*20 Ch 1) 208 , SO W. II 463.— 
ALL, V.-O 

Scottish Widows’ Fund v Craig, not applied 
Bailey r. Badhain (1885) 54 L. J Ch. 1067 , 
) Ch. D 84 , 53 L. T 18 s 33 W. B. 770.- 
ACON, V -O. 

Graves v Hioks and Taylor v Taylor, 

doubted 

Tucker, In re, Tnckei r Tuckei (1893) 62 
. J. Ch 442 ; [1898] 2 Ch. 328 , 3 E. 436 ; 69 
. T. 85 , 41 W. E. 605 .— north, J. 

Biroh v. Sherratt (1867) 36 L. J Cli. 925 j 
L 11, 2 Ch. 644 ; 17 L. T. 153 ; 16 W E. 
30, — CAIRNS and BOLT, L JJ. ; ret arsing 
Ii. It. 4 Eq. 58 . — sthart, v.-O, dis- 
tinguished. 

Taylor v Taylor, Horton v Hall, Scottish 
Widows' Fund r Craig, and Tucker, In re, 

ihsi itssed 

Hnmbio c. Hambio (18!H) 63 L J Ch, 627 
1894] 2 Ch 564 , 8 E. 413. 70 L T 681, 43 
J. B. 62 — north, J. And see “Bext- 
HAltGIc ; ’ Herbage ltenta, Greenwich, In ic, 
ibamty Commissioners V Green (1896) 65 L J. 
B. 871 ; [1896] 2 Ch. 811 ; 75 L. T. 148 , 45 
f. B. 74.— STIRLING, J. 


Cupit v. Jackson and Graves v, Hioks, dis- 
cussed. 

Hall v Hurt, followed 

Blackburnc i\ Hnpe-Edwards (1900) 70 L. J. 
Ch. 99 : [1901] 1 Ch 119 , 83 L T 370 ; 48 
W It 701. 

BUCKLEY, J — The question I have to decide 
is whether, under thg deed, payment of the 
rent-charge is to he enforced by a sale of the 
inheritance. There me cases in which, when 
rent-chaigea have been ciented, although tlieie 
was no express power of sale, the Court has 
given iLs assistance by ordering a sale. The 
eailiest of those cases is Oupit v. Jackson, and 
the result of the eases is that, subject to the dis- 
ci etion of the Court, the ownei of a lont-charge 
is entitled to an order for sale of the inheritance, 
but that tho Court will lofuse to make the 
older m certain cases ; for instance, where it is 
advisable to wait for a tune — ffraie , s v. IJiclts — 

01 in the case instanced by Hoith, J„ in Tuclter, 
In re , tho amount of tho m reals being small. 
That shows the soit of discietmn which the Court 
exoicises whore there is no term. But what is 
the effect of vesting a term m trustees, as in the 
piesent case ? In Ilall v. Hurt, Wood, V -(J, 
thought that tho existence of a term altered the 
lights of tho parties. The V.-C was asked to 
make an order for sale of the fee simple foi pay- 
ment of the arrears of a rent-charge of 3007 
and a sum of 6,0007, and he made an order for 
sale based on the rent-charge, and not on the 
5,0007, . . . Although that was a decision on the 
construction of a particular will, it . . shows 
that the Court ought to consider whether the 
existence of the teim is consistent with the right 
to have a salo ordered by a Court of equity. — 
p. 101. 

Hay v Bennett (1826) 1 Buss. 370 ; 25 E. R. 
72. — GIFFORD, u.u, followed. 

Wright i. Callender (1852) 21 L. J. Oh. 787 ; 

2 Ho G M. & G. 652 , 16 Jur 647 —ORAN WORTH 
and KNIGHT BRUOE, L.JJ. 

Wright v Callender, distinguished. 

May v Bennett, doubted 
Bakei i. Baker (1868) 27 L. J Oh, 417; 6 
H L Gas 616, 4 Jur. (ns) 491; 6 W. R. 

410.— HL. (E.) CHELMSFORD, L.C , LORDS 
BROUGHAM, OHANWORTH and WENSLEYDALE , 
refers mg (1855) 25 L J. Ch. 76 , 7 De G. M. A: G, 
681; 2 Jur. (n.s) 127.— KNIGHT BRUOE, L.J. , 
turner, l.j dissenting 
lord brougham said lie should have come to 
the sumo decision as the L JJ. did m Wright v. 
Callender, and he thought that case was clearly 
distinguishable. He could nob say that ho 
equally approved of May v Bennett, as to 
which, if he had had to decide it, he should 
not have come to the same conclusion at which 
Lord Qifloid had theie anived,— p. 418. 

Baker v. Baker, explained. * 

Mason, In re, Mason r. Robinson (1878) 47 
L J. Ch. 660 , 8 Ch. D. 411 ; 26 W. B. 784.— 
JESSBL, M.R Anil see post 

May v. Bennett and Wright v. Callender, 
adepte^,. 

Carmichael" r. Gee (1880) 5 App Cas 688 , 19 
I, J Oh. 829; 43 L, T. 227, 29 *W. It 293.— 
H L. (e.) ; affirming ,S. C mini. Gee r Mahood 
(1879) 48 L. J. Ch 657 , 11 Ch. D.891 , 40L T. 
663 ; 27 W. It. 843.— O.A. JAMES, BRETT and 
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cotton, l.jj. , which reiersed (1878) 47 L J. Ch. 
641 . 0 Gh D 161 ; 39 L. T. 90 , 26 W. R 789 

SELHOllNE, L c —This case seems to me to 
full within the pimciples ol May v Bennett anrl 
Wright v Qallender, anrl to he quite diffcient 
iiom Balter v Baltn — p 596 lords hather- 
LEY, BLACKBURN and WATSON agreed. 

Carmichael v. Gee, explained. 

Campbell, In le (1901) 71 L. J. K B 170 , 
[1902] 1 K It. H3, 86 L T 708. — C A 
00LLIN8, M It., STIRLING and MATHEW, L.JJ 

And we '• Revenue.” 

In re Mason, Mason v. Robinson (supra), 
followed. 

Baker v Baker (supra), distinguished. 

Taylor, In le, Illsley i, Randall (1884) 38 
L, J Oh. 1161 . fit) L. T 717; 33 W. 11. 13 

peaiison, J — That which distinguishes t.lns 
ease from Baker v Baker, whore it wns decided 
that the widow wns not entitled ro have the 
annuity made good out of cm pus, is the ciiouin- 
stanco that in that case there was no absolute 
gift of the annuity in the first instance. — p. 1163, 

Distress. 

Buxton v. Monkbouse (1S1U) (J Coop 41. — 
eldon, L c., applied. 

Solloiy i Leaver (1869) 39 L. J. Ch. 72 , L R 
9 Eq 22, 21 L T, 133 , 18 W, It 69 —MALIKS, 
V.-C ;S G. (1871) 40 L. J. Ch. 398. — MAI, INS, V -U. 

Sollory v. Leaver, considered and affirmed. 

Kelsey r. Kelsey (1874) L. R, 17 Kq. 496 ; 30 
L. T 82 ; 22 W, R. 433. 

MALIKS, v -o. — But if it is saul that I decided 
Sollory v. Zraicr without having my attention 
drawn to Foster v Foster [(1700) Tree Ch. 122 , 
2 Vcrn 386], Manley v. Hawkins [(1838) 1 Dr & 
Wal, 368], and (Jupit v, Jackson (supra, eol, 23), I 
answer that the decision waB not made m the 
absenoe of authority, for I proceeded upon the 
decision of Lord Eldon m Buxton v. Monkhouse 

. . There Lord Eldon gave the veiy reason 
upon which I decided Sollm y v Bearer, that Lhe 
trustee lmil power to distrain In Sollory v 
Ben ear the annuitants had a power of distress, 
and 1 thought the ease was analogous, the 
principle being that tho Comt will not help 
those who have power to help themselves, and 
I refused to appoint a receiver — p BOO 

Buttery v. Robinson (1826) 3 Bing, 892 ; 11 
Moore 202 ,11 J, (os) C. V, 108 ; 28 
R It 666 —best, o J. ; and Sollory v. 
Leaver, referred to. 

ltopcr r Roper (1876) 3 Ch D 71 4 (supra, cci\ 17) 


APPEAL. 

1. To House op Lords. 

2. To Court oi? Appeal. 

3. From Judge in Chambers. 


1. To House op Lords. 

When Appeal lies. 

Dudgeon v. Thomson (18B4) 1 Maoq. H. L. 
Cns. 714 — oranworth, L.C., approved. 


Craig v. Duffus (1849)6 Boll’s App.Oas. 80S 

— OOTTENHAM, LO, LORDS BROUGHAM 
and Campbell , and Breadalbane (Mar- 
quis) v McGregor (18 18).— cottenham, 

L C , LORDS BROUGHAM alld CAMPBELL, 
discussed 

Rcnfiew Magistrates (or Robin) r Hoby (1S56) 

2 Jur. (N.S ) 647 , 2 Macq II. L Gas 478 , 

4 W. R 632.— H L. (SC ) 

ORANWORTH, L c saw no giound for question- 
ing the piopnety of the decision m Craig v. 
Butfas except on one point, as to which he 
observed .—I confess that in the course of this 
argument a doubt has occurred to my mmd, 
whether it might not have been successfully 
contended that what took place at the trial, or 
before the trial, at the opening of the intended' 
tiial, m Oriug v Duffus, might by fair implica- 
tion have been held to amount to a consent by 
tho Couit and the parties that the older for the 
tiial by jury should be discharged. And if Loid 
( 'arapbell he correct, as I have no doubt he is, 
that the Court, with the consent of the parties, 
might discharge any pilot mterlocutoi, then it 
would have laid the matter open, and it would 
have been a matter investigated by the Court, 
according to its ordinary course of investigation, 
not embarrassed by any leferencc to a jury . 
Then there was Brciula Ibana (Lord) v Me Grey or, 
as to which I own I am puzzled ; not that I 
think it bears upon tho piesent case, but I can- 
not understand by what authority an appeal 
was entertained from an inteilocutor which 
directed an issue. It is said that it was not au 
issue directed by the Lord Ovdlnaiy. That ia 
not material ; for I observe, m looking at the 
statute, by the loth section of the 69 Geo 3, 
c. 86, it is enacted “that it shall not be com potent 
by lepiesentation, leclaiming petition bill of 
advocation, appeal to the H L,oi otherwise, to 
bring under lcview any inteilocutor by the said 
Divisions, Lords Ordinary, oi judge of the 
Admiralty ordering a trial by jury.” It is quite 
cleni that the apueal in that case was an appeal 
(at least, as I read it) against ail interlocutor 
directing a tiial by jury I cannot, theie- 
foic, reconcile that with the statute — pp. 649, 
650. 

Biokett v. Morris (1806) L. R. 1 H. he (So ) 
47; 12 Jur. (N.S) 803 ; 14 L. T. 835,— 
II, L. (80.) OHELMSPORD, LO,, LORDS 
ORANWORTH and WESTLURY (aiid see 
" Water”) ■ distinguished from Craig 
v. Duffus, Dudgeon v Thomson and 
Renfrew Magistrates v Hoby. 

Burgess r Morton (1895) 66 L. J Q. B 321, 
[1896] A. C 136 ; 73 L T. 713 — h.l. (e), 

LORD WATSON. — Thoie aio several decisions of 
this House in eases coming from Scotland which 
appear to me to affirm that tho judgment of a 
Court below, pronounced extra eiirmm ounce, is 
in the nature of an arbitei’s award, and that, as 
a general rule at least, no appeal from it will lie 
An appeal was held, on that, ground, to be 
incompetent m Craig v Buff'ux, Budgeon v, 
Thomson and Renfrew Magistrates v Hoby 
All of these cases had the following features m 
common — First, the action had been, remitted to 
the Jury Court by an interlocutor which was not 
subject to review ; secondly, the parties had agreed 
either before the trial commenced or before the 
jury were asked to consider their verdict, to 
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withdraw the action from jury trial ancl to accept 
the decision of the Court, m one instance upon a 
proof to he taken by commission, and in the 
ntheis upon the notes of the presiding judge and 
the pi eductions befmo linn , and tliiidly, the 
Coin t referi cd to was a division of the Court of 
Session, so that the appeal wns against the first 
and only decision which had been given upon 
the evidenco I may add that all of these cases 
involved questions ol law arising upon the facts 
when they were ascertained 'I'ho subsequent 
decision of the House m Jiu’hrtt v. Morris docs 
not touch upon the authority of these pi ccedeuts, 
although it establishes an exception in eases 
where the paity holding the oiigmal judgment 
has stated no obieclion to an appeal fioin it to 
an intermediate Court — p 823 
hALSbury, l c and loud mi and to the same 
effect 

From Comt of Session 

Maokay v Diok (1881) (i App Cas 251 — 
HI, (SC) S13LJ10KNJ3, L.O. mid LORDS 
BLACKBURN and WATSON, applied 
Shepbeul r Hcndeuon (1881) 7 App Cas 40 
— H L (SC.) LORDS PENZANCE, BLACKBURN 

and watson And see “ Marine Insurance.” 


Maokay v Diok, followed. 

M'Lean v Clydesdale Banking Co (188'!) 9 
App Cas. 95 — H L. (SC.) 6KLBORNE, L.O. and 
LORDS BLACKBURN and WATSON. 


Comts in Ireland. 

Gosford (Earl) v Irish Land Commission 
(1899) 68 L .1 T. C. 69, [1899] A. C 
435; 81 L. T 830 — hi (in) hals- 

BURY, L.O , LORDS MACNAGHTEN, MORRIS 

and shad'd, followed 

Beg v. Barton and Gt S it W By. of It cloud 
(1902) 71 L. J P 0 80, [1902] iA. O. 268; 
87 L. T. 82 — H.L (IR ) HALSBURY, L O , 
LORDS BHAND, DAVEY and BRAMPTON. 

* 


Parties to Appeal 

Roohfort y, Battershy (1849) 2 H. L. Cas. 

888,14 Jur 229. — h.l (in) cotten- 

ILAM, L C , LORDS BROUGHAM and CAMP- 
' bell, olseri cd on 

"Wearing r Ellis (1856) 6 De G. M & G. 596 , 
26 L J Oh. 15 ; 2 Jnr (n s.) 1149 
CRAnworth, lc — T mav observe, however, 
with refeienec to that case, that though I should 
be very unwilling to express any doubt about a 
decision of the H L,, especially m a ease which 
has been, veiy much consideied, yet that it seems 
a startling proposition, as stated in the marginal 
note, that a peison being improperly made a 
defendant and against whom a decree has been 
pronounced (other than of dismissal ot the bill 
with costs) could not be heard to appeal. That is 
a proposition which I think is too broadly slateff 
I have no doubt hut that the object of that 
appeal igas that the bankrupt might get relief, as 
it were, m bankniptcy or insolvency, and not on 
the ground that he was impropeilymade aparty 

— ' p 608, 

And sec Luddy’s Trustees *. Beard. (1886) 56 


L. J. Oh. 88 i , 33 Ch, D. 500 , 55 L. T. 137 ; 35 
W K. 14 — KAY, ,1 


St a i/inif Proct rdTngs pend ing Appeal. 

Oddie v Woodford (1821) 1 Myl fv Ci. 525 — 
COTTENHAM, L 0 , toll owed 

Price v. Salusbury (186.1) 11 W. R, 101 1 — 
ROMILLY, M R„ not followed 
\ Galloway r London Coiporation (1865) 11 
Jur (n S ) 537 , 12 L T 628 , 13 W R 938 - 
KNIGHT BRUOE anil TURNER, L.JJ. 

Emmerson v, Ind, Ooope & Oa., 34 W. R 636.— 
OHITTY. J , tailed, (1886) 5a L ,1, Oh. 903, 
55 L. T. 422 , 34 W. It. 778.— 0 A. COTTON, 
LINDLEY and LOPES, L JJ 

Winohilssa (Earl) v Garetty (1S33) 2 L J, Oil 
115, 1 Myl & K 253— LEACH, MR ; merged, 
mm. Niool v. Vaughan (1834) 1 01. & If, 195 , 
7 Bligh (N.M) 305, 35 E R 60 —H.L. (E.) 
BROUGHAM, L O See S, C. no m Niool v Vaughan 
(1831) 5 Bligh (N.S ) 505 — II L (1!) BROUGHAM, 
L O and LORD LYNDIIURST ; and (1832) 6 Bligh 
(N H.) 104. — II L. (E ) BROUGHAM, L O 

Wilson v. Churoh (1879) 12 Ch D. 154 , 28 
W.B 281— O. A. cotton and BRETT, IUJ ; 
.tames, L ,l„ dissenting ; and Walburn v, 
Ingilby (1833) 3 L J. Ch 21 ; 1 Myl 5c K. 
01 , Coop t Biough. 270 . — brougham, 
L.O , considered 

Biadford t Young, F’aleonar's Trusts, In ro, 
(1881) 28 Cli J). 18, 51 L. J Ch. 368 , 51 L, T. 
550 , 33 W B. 159 

PEARSON, .T —I have looked at the authorities 
on the point, and particnlmly at what was said 
by tlie LJJ in Wilson v. fVttiroh, whole an 
application was made to slay tlic distribution 
of a fund in the hands of husteos, pending an 
appeal to the H L Cotton and Biett, L.JJ. 
iveie of opinion that the application ought to be 
gi anted, but James, L J dissented As lath not 
acquainted with all the facta of that ease, I do 
not know exactly what the grounds of hisdissont 
were. But, looking at what was said by Lord 
Brougham in W allium v Ingillnj, it appeals to 
be by no means the settled lulo of the Court, 
that, without any special ground being shown, a 
fund which has been ordered to bo paid out 
should be retained in Court siraplv because there 
is an appeal from the older Such a rule would, 
as Loi ci Eldon pointed out m Hugiirnin v, Baselcy 
((1808) 15 Ves 1 80 ; 9 It It. 276), “ palsy the arm 
of justice.” — p. 20 

[Iu the result the C A. (baggallay, lindley 
and pry, l.jj.) decided that on security being 
given by the applicant, the payment out should 
be stayed till the bearing of the appeal Tba 
applicant, however, declined to give the proposed 
seouiity, and the application was dismissed.] 

Barker v, Lavery (1885) 54 L. J Q B. 241 , 
14 Q B D. 769 ; 33 W It 770 — o A. 

8ELBORNE, L O , BRETT, M R. and LINDLEY, 

l.j,, distinguished. 

M'Carthy. c Cork Steam Packet Co. (1886) 
16 L. R Ir ^94. J 

dowse, b, — I think that cast? lays down no 
hard and fast rule as to granting a stay of execu- 
tion The case cited dealt merely with the ques- 
tion of staying an execution for the plaintiff’s 
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costs ponding an application to tlia II L I 

p, 196. ANDREWS, .r ooncuri ed. J 


Mi i deuce 

Noel v ‘Noel (1828) 12 Price 211 , 2R R II 
660, — ELllON, Tj,C (mil LOUD REDESDALT4 , 
varying S. C. mm Noel y Henley (Lord) 
(1819) 7 Frieo 211 -Richards, ob, 

discussed. 

Attwood r Bmall (1836-8) C 01 & P 232. — 
I1,L, (e.) lords brougham and lyndhurst , 
relenting (1832) Younge 41)7 . — lyndhurst, o.b 

Attwood y. Small and MaoCabe v HunBey 
(1831) 2 Dow & Cl 110; 5 Bligh (kb) 
716. — ILL. (iR.) BROUGHAM, LO, ol- 
serml un 

Banco de Poi tugol v Waddell, Hooper, In rc 
(1880) 5 App. Cas. 101 ; li) L J. Ilk. 83 ; 12 
L. T. 098, 28 W E. 177 .— II.l (e) oairns, 
L.C., LORDS SELBORNK and BLACKBURN. 

LORD SELBORNK,. — I think it woi th while to 
add a fow words on tlio subjeot of the appellants’ 
endeavour to introduce upon this appeal evidence 
which was neither need m, nor ottered to, the 
Court below. Some cases were lefeircd to, one 
of which, MnrCahe v. Hussey, has no bearing 
upon the point at all In that case evidence had 
beon rejected in the Court below , the question ot 
the propriety of the rejection of that evidence was 
raised by the appeal ; and the appellant’s counsel 
insisted that the IIouso ought not to look at the 
rejected evidence to seo whether, if it had boon 
admitted, it, would havo nude any difference or 
nut , but that, if it held it to havo beon lmpio- 
povly ro, looted It should simply send the ease back 
The House very properly took a different view 
ot the matter ; lint it is quite obvious that that 
had no beaiiug upon tlio general question With 
regaid to the general question. Lord Lyndhurst, in 
Attwood v. Small, following Lord Brougham, 
put the matter upon so proper a footing that it 
appears to mo worth while to lemind yom Lord- 
ships of what he said “With respect to the 
eases that have boon cited, it does not appear to 
mo that they go far to decide the present ques- 
tion.” The question there was, whether the 
answer ill the cause, which had not been read oi 
entered as road In the Court below, was to be 
rend in this House " Noel v. Noel was a mote 
question of construction of a will — there was 
no dispute as to the foots, — the will haviqg 
referred to a settlement, it, appeared to the noble 
lords who dock led that ease, that It was impossible 
properly to determine the construction of the 
will without looking into the settlement There 
was no dispute that there was such a settlement, 
no dispute as to a question of fact , it would 
have been idle therefore to have sent 1 it back to 
the Court below to hear farther evidence and to 
receive the sotttement ; the Coiut, therefoic, 
called for the settlement ” . . 11 1 think, there- 

fore, the goneral rule ought to prevail m this case, 
viz , that as this evidence was not tendeied in 
the Court below, it ought not to be offered before 
the appellate tribunal ” And I must add that 
ill the whole of my experience, which extends 
over a oonsidei^hle period of time, such a thing 
never has happened as that this Houso has 
allowed any ovidcnco to be introduced which 
was not used in the Court below. — p. 170. 

Anil see “ Bankruptcy,” 


Costs. 

WalBh v Trimmer (1867) 36 1, ,T Q B. 318 ; 
L R 2 II L 208 , 10 L T 722 , If. W E 
1 150 — II L (E ) CHELMSFORD, L O , LORDS 
CllAN WORTH and WEKTBURY ; reversing 
S. C, nom Trimmer v. Walsh (1863) 32 
L J Q. B 20, 364 , 1 B & K 18, 10 , 9 
3 nr (NS) 381, 1286, 8 L T. 549, 11 
W E 65, 734 — ex. ch , and affirming 

S 7 L T 352— QB , and Peek v. 

Staffordshire Ey, (1868) 4 I! & ,3. 
627 — q b , eommented on. 

Gann v. Johnson (1871) L E 6 O. P. 461 , 40 
UCF, 227 , 24 L. T. 753, 19 W E 952. 

WILLES, J. — In Walsh v. Trimmer , . . the 
Court of Ex Oh had reversed the decision of the 
Oouit of Q B., and the H. L. reveised the decision 
of the Ex Ch It is clear that the costs applied 
for in that case and granted were the costs ot 
the appeal to the Ex Ch The H. L did there 
what was done in Peck v. North Staff ordshv e 
By. There is no case m which the H L. has 
given costs to the appellant on a constiuctive 
leveisal by the Court of Ex Ch. of the Couit 
below. . . . Peck v North Slaff'ordi/nre My, 

. . was a somewhat romaikable decision. The 
conclusion at which the Court arnved was 
practically correct ; for, no doubt, the Ex. Ch , 
on affirmance of the decision of the Couit below, 
gives costs to the respondents ; and so where 
there was a constructive affirmance of the Court 
below by the Ex Ch , by icasou of the H. L. 
leveislug the decision of the Ex Ch , the H. L 
would give the costs of the proceedings in the 
Ex. Ch. But the correct and regular mode of 
obtaining those costs would appear to be by 
application to the n, L . One cannot help 
thinking that the decision m Peek v North 
Stafford shim My., though very convenient, seems 
rattier like an assumption by the Court from 
which the appeal originally came of a jurisdic- 
tion given by sect. 41 of the Common Law 
Procedure Act, 1854, to the Court above 
It pioeeeded on a constiuctive affirmanco by the 
Ex. Ch of the Court below — p. 463. 

SMITH, J.— With respect to Peek v. Berth 
Staffordshire My., I confess 1 feel ssme difficulty 
m seeing on what legal foundation the Courts 
pioeeeded. — p. 465. 

Anderson v. Morioe (1870) 46 L J. O. P. 11 ; 

1 App. Cas. 713 ; 36 L. T 566 , 25 W. E. 
14 ; 3 Asp. M. O 290 —ILL (e ) LORDS 
OHELMSPORD and HATHERLEY ; LORDS 
o’HAQAN andSELBORNE dissontiug; affirm, 
sny (1875) 44 L J. O. P. 10, 311 ; L. E. 10 
C. P. 58, 609 ; 32 L, T 355 ; 24 W. E 30 
—ex OH. , which reversed (1874) 31 L T. 
606 ; 23 W E 180 — c p , commented on 
Pryce v Monmouthshire Canal and Ey. Cos. 
(1879) 4 App Cas. 197 ; 49 L. J Ex. 130 ; 40 
L. T. 630 ; 27 W. R 606 — H I, (e ) OAIRNS 
L O , and LORD SELBOHNE , LORDS PENZANCE, 
and o’HAGAN dissent in g on one point 

CAIRNS, L.O —I am anxious, my lords, to say 
a woixl upon the subject of costs, moie particu- 
larly because I observe that in . . Anderson v 

Monoe a question was raised as to costs in the 
case of an appeal where the numbeis for aith ru- 
ing and for reversing the judgment Appealed 
against were equal I did not myself take part 
in that decision, hut I observe that what was 
ultimately done was that nothing was said in 
the ordei upon the subject of' costs. Some 
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observations, however, then fell from some mem- 
bers of your lordships’ House, which appear to 
give countenance to the idea that the leason why 
nothing is saul about costs when there is an 
equal division of votes is, that it is somewhat 
eontiaiy to justice 01 to the practice ot the 
House to give costa wheie Iheie is any division 
of opinion. Now, my lords, 1 apprehend that 
that is not at all the piinejple upon which youi 
lordships pioceed in a case like the present 
Thcie aie upon these occasions always two 
separate motions pioposed to the House. The 
first is the motion that the deciee appealed 
against be reversed That motion maybe lejected 
by a majority, or it may be earned by a mnjouty, 
or the nambeis of contents and non-contents 
may be equal, and thereupon the deciee stands 
affirmed But in all these cases, it anything is 


for oriieimg costs to ue paid uy tne appellant 
would not be carried, consequently the effect 
would be the same as if nothing were said about 
costs 1 am anxious to guaul against the idea 
going abroad amon^ the public that the reason 
is the division of opinion, for tbeie might well be 
a division of opinion amongst yoin lordships, aud 
yet he an older that the appellant was to pay 
the costs The true reason is that, in such a 
case as I have supposed, a motion ordering the 
appellant to pay costs could not be carried.— 
p. 219. 

loud selborne to the same effect. 

And see “ Railway." 

Burford Corporation v. Lenthall (1748) 2 
Atk. 551 — HARDWIOKE, L 0. ; Moors v 
Shaloross (1677) Macq.Pract. 420; Symondu 
v Beane jl(S78) Macq Praot 421, Mao- 
kersy v Ramsays (1848) 9 Cl. & If. 818 
— H.Ti. (SO ) LORDS CAMPBELL, COTTEN- 

HAM and brougham ; and Bowes v 
Stand (1877) 48 L. J Q, B. 581 , 2 App, 
Ons 455 ; 88 L X. 857 , 25 W E 780 — 
H L, (E ) C AJRN8, L 0, , LORDS HATHERLEY, 
O’HAGAN, BLACKBURN and GORDON, 
refexved to. 

West Ham Union i> St Matthew, Bethnal 
Green (1890) 85 L. J. M. C 201 ; [1898] A. 0 
477, 75 L. T 286, 60 J. P. 740— HI, (a) 
HALBBURY, L.O., LORDS HERSOHELL, MAONAGH- 
ten, and MORRIS , rex er sing 04 L. J, M. 0. 151 ; 
[1895] 1 Q. B 682 ; 14 R, 802 : 72 L. T. 847 ; 
43 W. R. 419 , 59 J. P. 244 — o.A. ESHER, M.R., 
LOPES and RIGBY, L.JJ 

And see “ PooR Law.” < 


2 To Court oe Appeal. 

Criminal Cause or Matter 
Hellor v. Benham (1880) 49 L. J. M. 0. 80 . 
5 ,Q B. D 407 ; 42 L. T. 493 , 44 J P 


472.— O.A. BRAMWELL, BAGBALLAY and 
THESIGER, I, SS..foUoiOed. , 

Reg 1 Whitchurch (or Whitchurch, Ex parte) 
(18S1) 50 L J M ( ! 99; 7 Q Ti. V 534; 15 
L 'I'. 379 29 W K 922 , 45 ,J P 817 ; 48 
J.P 131— C. A BBAMWELL, BRETT qnd COTTON, 


Reg. v Steel (1870} 46 L J M. C. 1 , 2 
Q 1! D 37; 85 L T. 581; 25 W. R 81 ; 13 
COX C. C 354 —0 A COLERIDGE, C J , HELLISH, 
CiJ, BRETT AND AMPHLETT, JJ.A , explained 
axul followed, Iteg. v Fletcher, llirnie, Ex parte 
(1876) 46 L J M. C. 4 , 2 Q, B D 43 , 35 L T. 
58H , 25 W. R. 140 ; 18 Cox 0, C, 358 —O.A. 
HELLISH, U„ BRETT SUld AMPHLETT, JJ.A. ; 
followed, Woodhall, Ex parte [or Woodhall, 
In le) (1888) 57 L. J. M C. 71 , 20 Q. B. D. 
"> r '■"1 ; 80 W XI 655 ; 52 J. P. 581. 
-■ ■ R„ LINDLEY and BOWEN, L JJ. 

■{ ’ V ' iardo (1889) 58 L. ,T Q B. 553 , 
1 305 , 61 T,. T, 547 , 87 IV. R 
1’. 132— O.A. ESHER, MR,, 
idLlNDLEY, l.jj , distinguished. 
Crown Oefioe.” 

' 2 a and Parnell (1890) SOL. J.P. 
; 82 L. T. 713 . 38 W R. 374 ; 
— O.A COTTON, LINDLEY and 


0 . 0 Shea and Parnell, applied. 

Reg. v Barnardo, discussed 
Att -flen x Kihsauo (1898) 82 L. R. Ir. 220.— 
CA PORTER, MR., PALL1S8, 0,B , PIT? GIBBON 
and BARRY, L.JJ. 

Reg. v. Whitohuroh and Woodhall, Ex 
parte, followed 

Schofield, Ex parte (or Rook v. Schofield) (1891) 
60 L J M. (J. 157 , [1891] 2 Q B 428 , 64 L. T 
780 , 89 W R. 580 ; 17 Cox C, 0 308 ; 56 J P. 
4.— O.A ESHER, M.R., BOWEN and KAY, L.JJ. 

Schofield, Ex parte, applied, Payne r, Wnglit 
(1892) 01 L J M. C. 114; 06 L T. 148; 17 
Cox C. C 400 , 50 J. I’ 504.— O A, ESHER, M.R., 
and ERY, L ,t. ; Rex 1, D’Eyncomt (1901) 85 
L T. 501; 20 Cox C C 08— O.A COLLINS, 
M.E , STIRLING and MATHEW, L.JJ. 

Mellor v Benham, Reg, v Whitohuroh, 
Sohofleld, Ex parte, Payne v Wright, 
and Reg, v. Barnardo, discussed. 

Seaman r. Burley (1896) 05 L. J. M, 0. 208 ; 
[1896] 2 Q B, 344 ; 75 L. T. 91 ; 45 W. R. 1 ; 18 
Cox C 0. 408 ; 60 J. P 772 — c A, 

ESHER, m r. — The appellant has been sum- 
moned before the justices, and they, osBuming 
the [poor] rate to be valid, have issued a distress 
warrant. If this does not produce payment, the 
justices will m due couise make an order for the 
imprisonment of the appellant.* All the cases— 
Mellorv. Denham, Beg v. Whitehnrah, Sohtxjxeld, 
Bax parte, and Paxjnc v. IFrfyW-^decido that it 
is not necessary that the proceedings must end 
in imprisonment ; it is enough if they may end 
in lmpiisomnent.— p 209. 

kay, l.j. itjid A. l smith, L.J. also discussed 
the cases. See judgments. 

Seaman v Burley, distinguished. 

Southwark and Y auxhall Wat er Cot. Hampton 
Urban Council (1899) 68 L. J. Q. B. 207 ; [1899] 
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1 Q. B 273 , 70 L T. 512 , 47 W. E 177 ; 63 
J. 1 J . 100 — O.A 

A L SMITH, T.,,1 — No (loul)t 111 CVS IS n scries 
of decisions since MrUor v, Dcnhthn, m lvluch it 
lms been decided wlint mo cnminnl causes or 
matters in respect of which there is no appeal to 
this Comb tioin the Q E, D. The last ease 
lepoited is one i elating to the en fencing ot a 
poor late — Seaman v Blcrley — and it was then 
hold by this Court that the proceedings were “ a 
ciiminal cause oi mattei,” and oousecpieutly that 
no appeal would he. The Sumnuuy J unsdictiou 
Act, 1H71), was not brought to oui attention in 
that case, fur the very good lenson that it had 
already been decided In Uni), v. Price r (1880) 49 
L J, M C. 49 , 5 Q. B 1) 300 , 42 L. T 439 , 
28 TV. B ill 5; 44 J P. 248.— COCKBUHN, OJ, 
lush and bowen, jj. ], that iu granting a distress 
warrant for a rate justices net ministerially under 
sect. 4 of the Act of Elisi., and not as a court of 
summary juiisdiction, because the rate itself is 
the ordei, and therefore tiiat the Act of 1879 did 
not apply But with rognid to a general district 
rate under the Public Health Act, 1875, . . . 
the justices in such a case are not acting minis- 
terially, but have to adjudicate upon the mattei 
which is brought before them as a court of bwu- 
niary jnnsdietion. . . . A debt liko that in this 
case is taken out ot the catogoiy of criminal 
mattois It is made a civil debt. — p. 209. 
rigby and colmns, L.jj, coucuired. 

A ml see “ Bates ” 


On Casa Stated. 

Walsall Overseers v. L. Sc N. W. Ey. (1878) 
48 L J. Q B. 65 ; 4 App. Cas 80 , 39 L. T. 
153 , 27 W. R 180.— II.L (E ) CAIRNS, L C , 
LORDS Penzance and o’HAGAN ; reversing 
47 L J Q B 711 , 8Q.B.D 457 , 38L T 
665 , 20 TV K. 705— o A. oockburn, o j 
and brett, l j ; bhamwell and cotton 
Tj JJ. dissenting , andEeg. v. Savin (1880) 
6 Q B. 11 809; 29 TV R. 688.— c.A. 
SELBORNE, L 0 , BAGGALLAY and BRETT, 
L.JJ,, principle applied. 

Eeg. v Swindon New Town local Board 
(1879) 49 L J. Q. B, 52 2 ; 42 L T. 614 ; 28 
TV. R 80 ; 44 J. P 505.— 0 A COLERIDGE, 
CJ., BRETT Mid COTTON, L JJ , distin- 
guished 

Illingworth ii Bulmor East Highway Boaid 
(1884) 531, ,1 M. 0 (50 . 32 W.R 450— 0 A 

BRETT, m R,— The casof alls within tlieprinoiple 
of the decision m Walsall Oierseers v. A. 4‘ 
A' W. lly. and lhg. v. Sami, and not within 
the pimoiple of the judgment i ulleg. v Swindon 
Liml Hoard. — p. 61. 

cotton, L.J. — llcg. v. Swindon Looal Board 
is diffeieut from this case. Heie the proceedings 
took place under the provisions of the Highway 
Act, 1835 (5 &G \Vill. 4, c. 50). Section 105 of 
that statute gives a right of appeal to quarter 
sessions , then sect 107 enacts that no pio- 
ceedmgs shall be lemoved by eniwrai l Into the 
superior Court , but sect. 108 provides that the 
court of quarter sessions may state the facts 
specifically for the determination of the Court of 
K. B.,‘ in which case it shall be lawnil to lcmove 
the proceeding? by certiorari , or oiherwibe, into 
the Court of K B If, theiefoie, a speoial case is 
stated for the opinion of the Q. B, 1)., pursuant 
to the provisions of sect. 108, there is no new 
O.C. 


jurisdiction given to the Q. B 13 ; it then 
exeicises its oiigmal jurisdiction, and not any 
new appellate juiisdiction, such as that which 
was created by the Public Health Act, 1S75, 
s 269 That is the distinction between the 
present case anil Beg v Swindon Local Board 
Tlieie was by the circumstances of that case no 
oiigmal juiisdiction existing pnoi to the statute 
under which that appeal was brought, and by 
that statute an appeal was given by way of 
special case to “ a superior Court ’’ — lb. bowen, 
l.j. concurred. 

Peterborough Corporation v. Wilsthorpe 
Overseers (1883) S3 L. J. M. C. 83 ; 12 
Q B D 1 , 50 L T. 18!) ; 32 W It. 
548 , 48 J P. 873.— O A BRETT, M R. and 
bowel, L.J , Holbom Guardians v Ohert- 
sey Guardians (1885) 54 L. J. M C 53, 
187 ; 15 Q. B D 76 , 63 L. T. 666 , 33 TV It. 
344, 698,— 0 A BRETT, M XL, BAGGALLAY 
and bowen, L JJ. ; reiemng on the merits, 
14 Q. B. 13 289 , 52 L.T 102 — HAWKINS 
and A L smith, .tj , and Dewsbury 
and Heokmondwioke Waterworks Board 
v. Penis tone Union (188(1) 2 Times L It. 
375— C A LINDLEY aud LOPES, L JJ., 
Jollowed. 

Lodge r. Huddersfield Corporation (1 898) 67 
L 3 Q B. 571 , [1898] 1 Q B. 847, 859 , 78 
j L. T. 682 , 62 J. P 515.— O.A. A, L SMITH and 
OHITTY, L.JJ. 


Application or Motion for Beio Trial ' 
Sugden v St. Leonards (Lord) (1876) 
45 L. J. P 49, 1 P D 154, 34 L. T. 
372 , 24 W. It 860. — o A. oockburn, 
O.J., JEBSEL, M R., JAMES and HELLISH, 
L.JJ., andBAGGALLAY, J.A., distinguished. 
Anil seo “Will” 

Krehl v Buirell (1878) 10 Oh D. 420 ; 48 
L. J. Ch. 252 , 89 L T 461 , 27 TV R. 284.— 
o A, , larging 47 L J. Ch. 363 ; 7 Ch. D. 651 , 
81 L T. 372.— JKSSEL, M.R. 

THESIGER, L.J. (tor self. JAMES and BAG- 
GALLAY, r, jj.) —There [Sugden %, St Leonards 
(Lon/)'] the facts proved m evidence at the trial 
in suppoit of the will were not contiadicted by 
evidence, or even disputed, and the appeal, 
theiefoie, dnl not really involve a question of 
disputed facts, hut raised the question somewhat 
m the same way as if the tacts had been stated 
mthefonn of a special verdict, whethei, upon 
such facts, the will and codicils which were the 
subject of dispute ought to have been admitted 
to probate , and, further, the objection to the 
appeal, upon which the Comt decided, was 
rather the objection that the appellants should 
have applied to the judge who tued the action 
for a rehearing, hefoie appealing, than such an 
objection as avisos in this ease — p. 429. 

Krehl v. Burrell, explained 

Lowe r Lowe (1879) 10 Ch. I). 432; 4S 
L J Ch. 883 , 40 L. T 236 ; 27 TV. 11. 309 — 
O.A JESSEL, M.R., JAMES and BRAMWELL, L.JJ 
* [Counsel read the following passage from the 
judgment m Xrehl v. Burrell “TVe.by no 
means say that, even if tho verdict and judgment 
m another case were to follow ono another 
without any interval of time, that fact would 
mako any difference in the treatment by us of 
the case, provided only the judgo oleaily takes 
- * 2 
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u^uu himself the tual of specific questions of 
fact, anti finds Ins verdict upon them as a matlci 
separate from the judgment winch he gives upon 
that, vcidict ’] 

JAMES, I. j — The passage you have lead fiom 
the judgment m Kiehl v. Burrell was not meant 
to apply to a case wheic the judge merely com- 
menced Ills judgment by saying that he had to 
decide a question of fact ; it was intended to 
lefei to a case wheie, in the fiist instance, aL the 
commencement of the tiial, the judge said, “ I 
will ti y the question of fact first,” and definite 
issues of fact ivcie acconlingly settled foi 
trial — p. 433 

It does not signify whether the vcidict on the 
facts is given on a day pnor to the judgment on 
the whole case, oi whether both aie given at the 
same time, provided that befoie the trial begins 
tbeie is a distinct announcement that the issues 
of fact are to be tiled sepaialdy. That is what 
we meant by the passage winch has been read 
from tho judgment in Krehl v. Burrell. — 
p 434. 

Krehl v. Burrell, distinguished. 

Dollnian v. Jones (1879) 12 Oh D. 553 , 27 
W 1!. 877. 

James, L J — 111 Krehl v Burrell we wont as 
far as we could towards assimilating the piactice 
uf the Oh, D to that of the Common Law Divisions. 
Wheie a judge has done what the M.R did in 
that case, defined an issue and found a veidict 
upon it, we follow the lule of the Common Law 
Divisions, and the objection that such a piactice 
was unknown in the Court of Ch. is got over. 
In the Court of Ch theic was no such thing 
as a motion for a new trial There was an 
appeal, and on appeal every question came before 
the 0. A. That practice has nevoi been abolished, 
and wheic the judge does not do what was 
done in Krehl v. Burrell, it continues in force 
— p 565 

BRETT, L. J — It was held, m Krehl v. Burrell, 
that Old XXXIX. r 1 does not geneially apply 
to eases m the Ch. D. The Court to that ease 
was somewhat astute m going as fai as it could 
m assimilatjpg the practice m the difEeicnt 
Divisions , but when it was decided that the 
order does not apply geneially m the Ch. D , it 
seems to follow that the Court cannot go the 
whole way In such assimilation — p. 666. 

Krehl v. Burrell, limited. 

Pottei v Cotton (1879) 6 Ex. D. 137 : 49 L. J 
Ex 158 , 41 L. T 4(50 , 28 W K. 160 

bramwell, l J —The reasoning to Krehl v 
Burrell may seem to show that the motion for a 
new tiial is right. I cannot, however, agiee 
with the judgment m that case at all events 
the decision must be confined to cases whete at 
the trial of the action the facts are found 
separately, and judgment is reserved, and is 
pronounced at a subsequent time. — p 138 

brett and cotton, l.jj, to the same effect 

Potter v. Cotton, referred to. 

Krehl v Burrell and Lowe v. Lowe (supra, 
eol. 34), ez plumed 

Jones i , Hough (1879) 49 L. J. Ex. 211 ; 6 
Ex D- 116 ; 42 L. T. 108 — o.A COCKBURN, 
0 J , BRAMWELL, COTTON and THESIGER, L.JJ 

Yetts v, Foster (1878) 3 C. P. D. 437 , 88 
L. T. 742 j 26 W. E, 746. — O.A. beam 


WELL, BAGGAL LAY and THESIGER, L.JJ ; 
II filming BllETT, L.J , toll (Hied 
Davies i Felix (1878) 4 Ex. D, 32 , 18 
L, J Ex 3; 39 L T 322, 27 W II 108 1— oa 
JAMES, BllETT and COTTON, l.jj., affirming 
BllAM WELL, L J. A /III SCO “ ELECTION.” 


Ki tens ton of Time 

MoAndrew v Barker (1878) 17 L. J Ch, 
340, 7 Ch D 701 j 37 L T 810; 2(> 
AV It, 317 — C A. JAMES, BAClUALLAY 
and THESIGER, LJJ, obsened on and 
limited. Anri nee col. 38 

West Jewell Tin Mining Co,, In re, Little’s 
Case (1878) 8 Ch D 800,— o, A. .tames, 
BRETT and COTTON, L J.T , distinguished 

Blylh mid Young, In re (1SS0) 13 Ch, D. 416 , 
41 L. T 740, 2S IV It 260— C, A. JAMES, 
BAGGALLAY and J30TTON, L.JJ. 

JAMES, lj — W ith regard fo Be Andrew v, 
Burlier, I wish to say that I flunk it was a little 
too strong to say that tho Court lias no discro- 
tionaiy power to enlaige tile time foi appealing 
unless theie has been conduct on the part of the 
lespondont raising an equity against him The 
Coiut did not intend to laydown a rule m eveiy 
ease it wns not intended, for instance, to apply 
to the case of inevitable accident — p. 420 

Little’s Case, considered and diet in// lushed 

Blyth and Young, In re, observations 
appro red 

New Callao Co , In rc (18S2) 22 Ch D 484 , 
32 L J Ch. 283 , 48 L. T 251 , 81 W. E 185— 
O.A. JESS1SL, M.R , COTTON and BOWEN, L.JJ 

New Callao Co., In re, tipproied 

Manchester Economic Building Society, In rc 
(1888) 63 L. J Ch 116 , 24 Ch D, 488 ; 49 L. T. 
798 J 32 W E. 326.— OA. BRETT, M.R,, COTTON 
and BOWEN, L J.T. 

cotton, L J.— This, I think, may be laid down, 
that whan the lules and the Act of Parliament 
say “ that an appeal is to be within a certain 
time, unless special leave shall bo given by the 
C A to bring the appeal aftoi that time," the 
Comt does not grant leave unless there is some- 
thing which, m the opinion of the Court, entitles 
the person who applies for extension of time to 
be relieved against the bar established by the 
orders and the Act of Pailiament It lias been 
called an equity, but that is not a proper term — 
it is something which entitles him to ask for the 
indulgence of the 001114;, to ask to be relieved 
from the legal bar that theie is in the orders and 
the Act of Pailiament Uut it is contended by 
the respondents (though I think that was not 
persisted in) that it must be an equity arising 
fiom the conduct of the respondent who is 
opposing the application That, in my opinion, 
is erroneous. There weie certain observations, 
undoubtedly, of the late M.ft to support that 
view, that the person who insisted upon the lima 
is entitled to say, “ I have done nothing which 
raises an equity against me, and therefore you 
are not to he relieved” That, I think, was 
almost abandoned in argument, and I should not 
have refened to it except that it is unfoitunate 
that misapprehensions should ■•'xist as to thnt 
point , for in A ew Callao Co , In re, the M E. 
concuired in the expression of opinion which I 
then stated, and which James, L.J. had already 
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Stated in another ease, tliaL m order that the 
appellant might bo lelicved fiom lapse o£ tram it 
ivaa nob necessary to show that there was some- 
thing iu the conduct of the icspondent which 
entitled the appellant to be relieved, it was 
suifioient if be satisfied the Court that thei'e was 
something eithei in the acts of the respondent or 
from other circumstances, which entitled him 
to he relieved, and to be allowed to appeal, 
notwithstanding the tune had lapsed — p 121. 

Little’s Case, explained. 

Colima c Paddington Yestiy (1880) LU I, J. 
Q. B. 264, (U2 ; 5 Q. B D 368 ; 12 L T 573 , 28 
W. B 588.— O.A. BAG GALL AY, BHAHWELL 
and THESIGER, L.JJ. 

baggali.ay, l j — The counsel for the plain- 
tiff 1ms relied upon Little's Caso as one m which 
the (J A. held that a notice of an Intention to 
appeal bliould be treated as a notice of appeal , 
but in that ease application was made to the 
registrar in due time to set down the appeal, and 
it was in consequence of Ins duelming to do so, 
on the ground that the notice was not a notice of 
appeal, but only of nu intention to appeal, that 
the matter was brought befoie theU A., and the 
ordoi then made was an older, not to extend the 
time foi appealing, but to set down the appeal 
upon the footing that a sufficient notice had 
been given — p til 1 

Collins v, Paddington Vestry, distinguished. 

Bhubrouk r Tnfnell (1882) 0 tj. B. D 821 , 40 
L. T 7 If) , 30 IV B. 740 — c.A. 

jessel, M.R — That ease is distinguishable 
fiom the pioseut, lor there the arbitrator only 
submitted one point to the Court, theie being 
otliei matters m the action, so that in whatever 
way the Court decided that point the ease went 
back to the arbitrator. The Jii si clause of the 
head-no to is too wide ; the Court did not decide 
the general pi oposition there laid down, but only 
held that where the decision of the Corn t on the 
putut submitted to it could not in any event 
necessitate the entering of filial judgment for 
either party, the decision was mteilocntory. 
Here, if we differ fiom Iho Comt below, final 
judgment has to be entered foi the defendant, 
and there is an end of tho action.— p 622 
LINDLEY, L..T, concurred. 

Collins v. Paddington Vestry, referred to 

Bug v. Kettle (1888) 55 L .7, Q 11. 47(1 , 17 
Q. B 1> 761, 54 Tj T. 875, 31 W. 11. 776 — 
WILLS and GRANTHAM, JJ. 

Beg, v Kettle and Collins v. Paddington 
Vestry', luplamed 

Cusack r. L k N. W By. (1801) 80 L. J Q. II. 
208 , [1801] 1 Q B 347 , 64 L. T 45 , 80 W 11. 
244 ; 55 J, P. 341.— O, A. ESHER, M.R,, BOWEN 
and ii’RY, L.JJ, 

esher, M R. — I ’do not. agree that it was 
decided in Reg v Kettle that the Court lias no 
discretion to grant an extension of time for 
appealing under Ord LIX r. 16 Theie is no 
doubt that that was the tendency of Collins v 
Paddington Vestry, and that it boles ns if at the 
time when that, easo was decided a mtifeli stnetei 
view of the rules, was taken by the Court, and 
some of tho judges of the O A considered either 
that there was no discretion in such a case, or 
that, it there was a discretion, it ought never to 
ho exercised ; hut that strict view has since been 


withdrawn fiom by nearly evciy judge of the 
C A I think we ought to .say that the Court has 
a discretion, which must not be oxeicised loosely, 
but aucoidmg to the cnouiustancos of each 
particular case and that under the ciicuiiihtances 
of the present ease the application fur an 
extension of time should be granted. — p. 208. 

MoAndrew v. Barker (col. 86), followed 
Hughes r. Little (1886) 50 L J Q. B 06 , IS 
Q. B D. 32 , 55 L. T. 470 ; 35 W. 11. 36.— O A. 
ESHER, M.R , LINDLEY and LOPES. L.JJ. 

Hughes v. Little, discussed. 

McNau d Audcnshaw Paint Co (1801) CO 
L. J. Q B. 770 [1891] 2 Q. B. 502 , 03 L T - 
| 292 ; 40 W. K. 30 — C A bowen and KAY, L JJ. 

Standard Discount Co, v La Grange (1877) 
47 L J C P. 3 , 3 C. P. D 07 , 37 L T 
372 , 20 IV B. 25. — CA, BRASWELL, 
BRETT and COTTON, L JJ , commented on 
Blakey i\ Latham (1889) 43 Ch, D 23 j 38 
W. E 1 93. — C A uotton and key, L JJ. 

Standard Discount Co. v La Grange, 

tipprorp.il 

Brddell, In re, Strathmore (Earl), Ex parte 
(1888) 37 L. J. Q B 250 . 20 Q. B. D, 
512, 58 L T 838, 30 W. B 532, 6 
Morrell 50— o A, applied And see 
“ Bankruptcy ” 

Salaman r Wamei (1891) 60 L J Q. D. 024 ; 
[1891] 1 Q B. 734 39 W E 517—0 A. ESHER, 
St R., PRY and LOPES L JJ. 

Salaman v. Warner, } allowed. 

Jones r. Insole (1891) 04 L T. 703 ; 39 W. B. 
(129 — C.A. BINDLEY, LOPES ancl KAY, L JJ. 

Salaman v 'Warner and MoNair v Auden- 
shaw Paint Co,, considered 

(taidner, fn re, Loug t (laidner (1894) 71 
L. T. 112,— O.A LINDLEY, LOPES and DAVEY, 
L JJ. 

Salaman v Warner, test applied. 

Herbert Beeves & Co., In ns (1901) 71 
L. J. Oh. 70 , [1902] 1 Cli 29 , 85 L T. 40o ; 50 
W R 252.— o A. v WILLIAMS, romer and 
GO ZENS- HARDY, L.JJ. 

Brandon v Brandon (1856) 23 L J Ch. 
806 , 7 He G II. 4: G 365 ; 4 W R. 
633 — cranworth, to ; and Walmsley 
v Foxhall (1863) 32 L. J Ch. 672 ; 1 
lie O. J. i: S. 451 , 11 W E. 792 —KNIGHT 
BRUCE and TURNER, I, j,t , eomuleml. 

Curtis r Sheffield (1882) 21 Oh. D. 1 ; 51 
L. J. Oh 535 , 40 L. T 177, 30 W B 581 — 

o A. 

JESSEL, MR— The case of Ihundmi v, Bran- 
don was a veiy singulai one The case was 
heard in 1825, and anybody looking at tho 
Master's report and knowing our law could have 
seen that there was a blunder in it. The report 
stated that theie was a widow and found who 
were the next of km, and through some slip m 
drafting lL omitted the widow from the persons 
entitled to the peisonalty The deoiee followed 
this error and declared that the personnl\sitat,e 
belonged to the next of km as found by the 
Master, leaving out the widow, This manifest 
blunder escaped notice until 1840 Some steps 
were taken in that year, when the Master made 
a report finding that»th <4 testator's widow was 
2—2 
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untitled to a bliaic, it having apparently escaped 
notice that the decree in 1825 had continued the 
Master's pievious lupoit which excluded tlie 
widow An exception was taken to the report, 
of 1816 hut nothing was done, and the matter 
slept till 1855, when tho widow's representatives 
applied for leave to appeal fiom the dccice of 
1825 The leal question had been laised m 
1816, ]iist after the expiation of tlie twenty 
ycais, and the ease was beyond argument, being 
that of a manifest and obvious blunder. 
Wttlmihij v. Fo.vhall was undci tlie five years’ 
mle and the apiilication was made within nine 
years fiom the date ot the deotee. It is matenal 
to observe that the time for appealing was then 
five years and the appellant was thiee-aud-a- 
linlL' yeuis over the time The tune fot appeal- 
ing now is one yeai, and tho present appellant 
is foity-five years uttci the time 1 think that 
is a distinction between the two cases. Again, 
all that can he taken to have been decided in 
that case was that the luegulauty in the decree 
was a sufficient special circumslance alien it was 
called to tho attention of the Couit bcfoie any- 
thing else had happened. * As I undeistaiul in 
that case no change had takou place since the 
making of the decieo m 1851 until Neceinbci, 
1862, when a child died The plaintiffs m 1863 
applied for leave to appeal, and uiged that theio 
ought to have been no declaration as to cross 
lemamders, and that the decree was irregular 
in deciding a firtuie right And thou it was 
said, and said tinly enough, that m 1851 tho 
Corn t had not before it the proper pailieH to 
aigue the question, tor that parties affected by 
it might afterwards eonre into existence Wliei eas 
here, ns I said befoie, every peison who could by 
any possibility be interested was of age and was 
present at the aigument. Ho that we have in 
Walmsley v. Forhall two oneumstanoes which 
do not occur heie, fiist of all a short lapse of 
time, and secondly the fact of a change in the 
parties — p 6 cotton and LINDLEY, l.jj 
concurred. 


Craig w. PhilhpB (1877) 47 L. J. Cli 230 ; 7 
Oil. D. 249 , 37 L. T 772 , 26 W E 298 
— C.A JESSEL, M R , BAGGALLAY and 
THESIGER, I. JJ , appro ted 

Esdaile t Payne (1889) 58 L J Oh. 265 , 40 i 
Ch. D 520 , 59 L T. 804, 911 , 37 W. E. 300, i 
— O.A. COTTON, LINDLEY and LOPES, L.JJ , 
affirmed, see post. 


From. County Court 


The Amstel (1877) 47 L. J. P. 11 ; 2 P. D, 
186 , 37 L T. 138 , 26 W E 69 — c A 
JAMES, BAGGALLAY and COTTON, L.JJ., 
followed. 


Esdaile v. Payne (supra), affirmed 
Kay v. Briggs, approved. 

Payne (or Lone) v Esdaile (1801) 60 L J. Ch. I 
844 ; [1891] A,. O 210 j 61 L. T. 6G6 , 40 W E, 
05.— H.L. (E.) HALSBUI1Y, L.O , LORDS BRAU- 
WELL, HERSOHELL. MAONAGHTEN and FIELD. 

See judgment of Lonp h^rsobell. 


| Kay v. Briggs, held iiuipplioiMe 

Hawkins r. O W Ey (1805) 14 E 860.— O.A 
ESHER, M Itf LOP138 Slid RIGBY, L JJ. 

lopes, l.t — The [Judicature] Act of 1801 is 
mi Act to amend the Jndicatuio Acts , mid I 
think that it is clear that the legislature must 
have intended to altei the law as laid down in 
Kay v Brujtps, and to giant, mi appeal in the 
ease of appeals from county courLs, whenever 
leave to appeal is given eltliei by tho Hiv Court 
oi by tho (J. A — p 361 


Security for Costs 

Usilv. Brearley (1878) 47 L J 0, P 3S0 , 
BOP D 206 ; 38 L T. 249 ; 26 W. E 
371.— O.A. COOKRUKN, C.J., BUAMWELL, 
BRETT and OOTTON, l.jj., not follmtn tl. 
Spencer, In ic, Hpencei v Unit (1881) 45 
L T 390— O.A. JESSEL, M.R., LUSH anil 
LINDLEY, L JJ. 

Ivory, In re, Hankm v. Turner (1878) 10 
Ch D 372 ; 89 L T 285 , 27 W E 20 

— C A CAIRNS, Ij a , BAGGALLAY, BRETT 
and cotton, r, ,rj , replanted 
Polmr v Giay, Htuiln r Fieccia (1879) 11 
Ch. D 741 , 49 I. J. Ch 41 . 40 h. T. 861.— O.A 
! jessel, MR — In Ivory, In ir, the appellant, 
who was a pauper receiving parish relief, was 
ordered on the 2nd Novemlioi to deposil 2UZ m 
Court , and it appears by a note at the end 
of the report that on tho 27ih November tho 
appeal was dismissed for want of prosecution. 
Hut no particulms are stated fiom which we may 
tell why the older to dismiss was made so early 
The appellant may nut have appealed, or he may 
have appeared and said that he did not moan to 
go on with the appeal It was a peculiar case, 
and the Oomt probably thought it, was merely a 
speculative appeal, — p 743 brett and COTTON, 
I, JJ. concurred 

Eourke v. White Moss Colliery Co, (1876) 1 
O. P. 1) 556 ; 35 L T. 160— O.A JAMES 
and MELLISII, LJJ, BAGGALLAY, J.A 
and CHAIN, j , explained 
Fairer r Lacy, Hartland & Co (1885) 28 
Ch D 482 , 54 L J Ch. 808 , 52 L, T. 88 ; 33 
W E 265— OA 

baggallay, lj — T he action m llovrlte v. 
White Moss Colliery Co was of a my special 
natuie. The plaintiff was a workman employed 
by a contractor who was executing a work for 
the company, but acting under the ouleis of tho 
contiactor The action was against tho company, 
on the giound that it was answeiable for tlie 
negligence of the engineer who was Its servant , 
the decision was adverse to the plaintiff, mi the 
giound that tho plaintiff and the engineer were 
engaged in a common employment under the 
ordeis and control of the contractor, It was 
pressed on the C A , of wlueh I was at the time 
a member, and I well remember the case, that it, 
would be a denial of justice to the plaintiff, tv ho 
had been reduced to poveity by the accident, if 
he could not appeal without giving security for 
costs. It was also uiged in his favoui that the 
point haff never been before a Court of error; 
but tho decision went, not op that, but an tho 
ground that, having regard to the whole circum- 
stances of the case, it would have been a denial 
of justice not to allow the plaintiff to appeal 
without giving security : it was not intended 
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to lay down any such general rule as is now 
contended for. — p ‘184. noWEtr and ery, t, jj 
com aned ’ 

Pooley’s Trustee y, Wlietham (1 88(0 ">0 A .1 
011 41,, 33 Ob J) 7(i , 66 L T 1(12— a , A 
COTTON, JjTNUBEY mid TjOPJSK, b ,I,T . 
distinguished ’ 

Clongli, In re, Bradford Banking Co r. Cm e 
(1887) lio Ch V 7 ; 66 L J Cb 338; 66 L T 
101 ; 36 W. B 853 —o.A 
ocu'TON, L J —In that ease tlie notice of the 
application [lor security] was given very late, 
heie within two days from the notice of appoal 
The applicants, therefore, have been very prompt 
We have this additional circumstance • . the 

appellant is not the party really prosecuting the 
appeal, and that the person really promoting it 
is a person of substance well able to pay costs. 
— p 8 

UNDTjEY and popes, p jj. to tho same effect 


Costa. 

Golding v. Bias (1808) 10 East 2 .— k.b , 

fiiclietts t Lewis (1830) 1 B & Ad. 107 ; 8 
L J K B 324; 2 C. & J 11 ; 2 Tyr 15, 18,— 
TENTERDEN, a ,T And *eo 8. O. (1834) 8 
Bligli (NS) 168 ; 2 01. & F. 100 , 1 Bing. (n.o.) 
196.— ABINGDON (HARP) 

Denny v Hanoook (1870) 10 L J Oh. 103 , 
L. B 0 Oh 138] 23 L. X 680, 10 W B 
61.— JAMES midMEPP]Hlt,P JJ , reversing 
18 W B 606 — mapins, v -o , applied 

Mathews, Ex pm be, Ohony, In re (1871) 40 
L J Ilk. 00 , L. B 12 15q. 606 ; 10 W. B 1006. 
—BACON, 0 

Shrewsbury (Earl) v. Trappes (1800)2 DeG 
F. & J. 172,— KNi out nnucE aucl turner, 
p jj , Topham v. Portland (Duke) (1863) 
32 L J. Oh BOB ; 1 De G J. & S 603 ; 
8 L T 670; 11 W B. 813 — knight 
BRUCE and TURNER, P JJ. ; and Watford 
v. Walford (1868) L It. 8 (Jli 812 , U. B. 
6 Oh. 166, n (t) , 10 L. T. 233 ; 16 W. E 
1101 — wood and selwyn, pjj., dU- 
aussed - 

Burdick r Garrick (1870) 30 L. J. Ch. 601 ; 
L. E, 6 Oh 463 ; 22 A T. 502 , 18 W. B 387, 
630, — GIPPARD, P.J. 

Burdiok v, Garrick, not followed. 

Merry r. Nickalis (1873) 42 L. J Oh. 470 , 
1,B8 Oh. 206 ; 28 L. T. 206 , 21 W. B. 305 

[Counsel asked that the costs of the applica- 
tion might be costs m tho causo, and cited 
Pnrdieh v. Barr, eh. The O.A (Selborne, L C , 
James and Mellisli, L.JJ.) thought that there 
must have been some special circumstances in 
that ease The defendant came them to nslc for 
an indulgence, and must pay the costs of the 
application ] 

Merry v Niokalls, followed. 

Cooper v. Cciopar (187(1) 46 L J. Ch 067, 
2 Oh. D. 102 ; 24 W B. 628.— C A. .J^JUES and 
MELLTSH, P.JJ , BAGGAULAY, .T.A 

Cooper v Cooper, observations of mellihh, 
P.J., emgilaiml. 

Att.-Gen. v. Swansea Improvepnmts and Tram- 
ways Go. (1878} 48 A J. Ch 72 ; 0 Oh. D. 46, 


26 W. B 840,— o,A jessed, M R , BRETT and 

COTTON, P.JJ. 

Merry v. Niokalls, did uii/iii died 
__ Ad, in i. Young (1870) 11 Ch. JJ. 136 , 10 L T 

JlihHEP, Jli U — As IheplnmtifC obtains a benefit 
by this order, I thmk it will lie reasonable that 
the costs of this application should be costs m 
the appeal, notwithstanding the general rule m 
Merry v. Ah nit nils — p. 130. baggappay and 
bramivell, P.JJ concurred. 

Staging Proceedings 

Wilson v Church (1870) 48 L. J Ch 690 ; 
11 Ch. D. 576 ; 11 L. T. 50 , 27 W B 843 
— C A JESSED, M.R , BRETT and COTTON, 
P.JJ., crjilained. 

Otto v landlord (1881) 51 L. J Ch 102 , 18 
Oh. D. 394 , 46 L. T 33.— c.A. jessed, m r , 

COTTON and BRETT, L JJ. 

Att.-Gen. v Swansea, &c. Tramways Co, 
and Otto v Bradford, considered, 

Ciopper )• Smith (1883) 24 Ch D 305 ; 49 
L T. 548 , 32 W B 212— O A. 

Brett, m r — Then, m order that the C A, 
and tho Coiut below may not incui tho risk of 
deciding m different ways as to staying proceed- 
ings without cither of them knowing of the 
application to the othei, the rule imposes this 
limitation, that although the jurisdiction is co- 
ordinate, and although it is alternative, yet tho 
C. A will not exercise its jurisdiction until it 
knows whether the co-oulinate jurisdiction of the 
Divisional Court has been exercised, and how. 
That seems to mo to be the true reading of tho 
17th rnlo. But then it is said that the rule has 
been construed diffcicntly in Alt - Gen v. Swan- 
sea, A'r. Tramways Co. In that cnee an appeal 
had been brought by the defendants fiom a judg- 
ment ot Hall, V.-C., and an application was 
made to him to stay the proceedings under that 
■judgment pending the appeal Therefore there 
was an application to the Couit below, but tho 
\ -0. did not decide it either one way or the 
other, but ordeied the motion to stand ovei for a 
woek to await the result of an application to the 
C. A. to advance the hearing of the appeal. The 
defendants made that application to the O. A., 
but they also joined with it an application 
to the O. A. to stay nioceedmgs pending tho 
appoal Now inasmuch as the V.-C. had not 
entertained tho application before him so as to 
decide it either one way or the other, and the 
applications befoie both Coui Is were pending at 
the same time, it seems to me that the 17th rule 
was plainly broken, and thereupon the decision 
of the C. A was, “ We cannot entertain this 
application until there 1ms been a decision in the 
Couit below ” The V.-O then heaid the appli- 
cation, and granted a stay of the proceedings 
Then it was, thought right tor the defendants to 
go to tho C A, and say, “We have dropped our 
application to the 0. A to stay proceedings ” 
Tins shows that they wero under the impression 
that they might have oome to the O A., not 
milking a new application by way of appoal, but 
gopig on with the old application, otherwise they 
could not say they had dropped it It is (iivions 
then that the counsel engaged in the case did not 
undoistand tho decision of the Court to be that 
the motion by the 0 A must bean appeal stiictly 
so called It is true that the M B. (Jessel) used 
phraseology which rsigl^t be read as showing 



43 


APPEAL. 


44 


that he thought it must be an appeal. He says, 

“ The icst of the motion must stand over to await 
(lie lesult of the application to the V -0. to stay 
the proceedings Trolulffy what Molhsli, L .1 
meant” (in Cooper \. Cooper, ml 11 ) “ was tlniL 
the motion might lie lienid u i thou t being tormally 
set flown ns an appeal ' What docs that, moan 7 
II surely did not menu (hat the only thing that 
Mellish, L J meant was that the motion need 
not he put in a list, because putting it m a list 
has nothing to do with the law or with the rule 

I think he meant that the motion was not strictly 
an appeal, but the MU. goes on to say, “It 
must necessarily lie a motion by way of appeal, 
for tins Court and the Court below cannot have 
co-ordinate jurisdiction ” The last part of this 
sentence is, I think, incorrect It is quite iiue 
tliat under the 17th rule tlio motion in the 0 A. 
must be by way of appeal, because there cannot 
be an application to the 0 A. to stay the pro- 
ceedings unless the Com t below lias refused to stay 
them, and then, although the motion m the 0 A 
is nndei its original piusdictioii, yet it is coiroet 
to say that it is by way of appeal, because it is 
made for the purpose of getting a different 
decision fiom that which has been come to by 
the Court below. Theicforo all the expressions 
of Su G. Jessel, except this last one. that the 
Court below and this Cnmt cannot have co-oidi- 
nate jmisdiction, seem to me to be strictly conect 
The M H. having dropped that expression, it is 
not to be assumed that my bi other Cotton and I, 
because we concmred in the decision (probably 
without saying anything), are to be taken to have 
agieecl to every woid which fell from the M R , 
it being our business only to bcb before we concur 
m a decision that it is in our opinion right and 
substantially put upon right grounds, and not to 
correct any erroi in grammar, any supposed in- 
accuracy of expression. . . The plaintiff there 
[Otto v Lmdford'] appealed from an ordei 
directing him to pay costs . . The plaintiff 
asked for leave to give short notice of motion to 
restinm the defendant from enforcing the certifi- 
cate for costs, pending the appeal, anti the M E. 
says, 11 Have you applied to the Court below 7 ” 
The plaintiffs counsel thereupon cited Wilson v 
Cltureh , and the M E says, “That was a ease of 
an entirely diffeient description. The plaintiffs 
theie were seeking for an injunction to restrain 
the trustees from parting with the trust funds 
pending the appeal. That was not an application 
to stay proceedings under the order appealed 
from, foi that order did not give any directions 
toi dealing with the funds, and the Court below 
having dismissed the action, had no jurisdiction 
to grant such an injunction. In the present 
ease, the plaintiff is seeking a slay of proceedings 
under the order appealed fiom, which application 
the V-C. has jurisdiction to entertain, ancl it 
ought to he made to him m the first instance." 
That is nothing more than role 17 — p. 809. 

Cotton and BOWEN, L.JJ. to the same effect. 

Cropper v. Smith, judgment o f boWen, 
L.j , appro) cd 

Benno Jaff e und DfirmstncdterLnnolinI’abrIk v. 
Jn, Richardson & Co (Leicester), Ltd (1S94) 

II Pat Cas Hep 261 — c A LINDLEY, LOPES 
nnd iClV, l JJ. ; affirming homeb, j, 

Fresh Ft i dense 

Haatie v. Kastie (1876) 46 L. J Ch. 288 ; 1 
1 Oh. 11, 562 ; J4 J, T, J3 ; H W B. | 


661— O A JAMES and MELLISH, L.JJ, 
Haggallay, ,T.A ., limited. 

Hicks i, Blocks (188(1) 13 Gli I) 652; 28 
W R 525— 0 A 

jess tel, ju n- — With respect to I lie lorm of the 
application, Hie decision m Ifiuttie v. lfastia 
only applies to affidavits and doemnimtaiy 
evidence— p 551 jambs and cotton, l Jj. 
concurred 

Costs of Appeal 

Harrison v, Cornwall Minerals Ry. (1S81) 
fil L 3 Uh. 98, 18 Ch. D 334, 45 
L. T 498—0 A. JESSEL, MB. BAG- 
GALLAY and LUSH, L JJ. ; ranging (1880) 
49 L. J Ch 83 4 , 10 Ch. D 06 ; 4 4 L, T. 
490 — HALL, T-0 ; o.A , affirmed, nom. 
Ponton v Harrison (1883) 8 App. Cas, 
7R0 , 49 L T 372, — H.L (E ) SELBOENE, 
L.O, and LORDS BLACKBURN, WATSON 

and wtzgebald, distinguished 
Robinson t\ Diakcs (1883) 23 Ch. D. 98 ; 48 
L T. 740 ; 31 W. It 871 — C.A. 

jessel, M n. — In a case like this where the 
costs cannot have been, materially increased by 
the notice [to vary the ordei] of the plaintiff, [ 
think that the costs ought not to he apportioned 
— p 09. LINDLEY and BOWEN, l.jj. concuned 


3 Fbom Judge in Chambers. 

In Chancery Division. 

Dickson v Harrison (1878) 47 L, J. Oh. 
761 ; 9 Ch. D. 243 , 88 L. T. 794 , 26 
W It 730.— 0 A, JESSEL, M R„ BEETT 
and cotton, L JJ , explained. 

Hcatley v Newton (1881) 19 Oh. D. B2B ; 61 
L J Ch. 226 , 45 Ij, T. 455 j 30 W. R 72.— 0 A. 

baggallay, l j —The marginal note in that 
case is pcihnps to some extent misleading It 
has been generally conceived that the effect of 
tlio judgment was that in all eases of appeal 
from the judge in Chambers to the judge in 
Court the tweuty-oue days should bo calculated 
from the day when the order was made and not 
fiom tlio time when the older was perfected, and 
I ‘was myself under that impression until my 
attention was moie particularly drawn to it. 
That case, it will be noticed, was a case of a 
refusal to make an older, and therefore, if the 
analogy of Ord LVIII. r. 1G, was adopted, the 
time would run fiom the making of the order ; 
and when you turn to the judgments of tho 
learned judges m that ease it will ho seen that 
they did not intend to lay down that in all oases 
the twenty-one days were to be computed from 
the day when an ordor was made, but that, there 
homg no distinct provision as to this matter in 
the rules of the Court, the judges in tho Ch H, 
would adopt by analogy the course pointed out 
by Ord LVIII r 15.— p. 33i 

LURH and LINDLEY, L JJ. to the same effect. 
And see now R S. 0., 1883, Ord LVIII r, 15. 

Holloway v. Cheston (18S1) 51 L. J. Ch. 
20S ; 19 Ch D 516 , SO W. R. 120 — 
ohitty, j , net followed. 

Butlei’s Wharf Co , In re, Anderson r Butler's 
Wharf Co. (1882) 61 L J. Oh, 694 , 21 Ch. D. 
131 ; 30 W R 723,— HALL, V.-C. 

Johnson, In re, Manchester and Liverpool 
Eapkiuff Co, y. Reales (1889) 59 L, J Clj. 
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99, 12 Ch. D BOR, 61 T, T 160; 37 
W R 765 — KAY, ,T , up pro ted 
Giles, In re, Beal ami I'ei suuaH Advance llo 
, Mitchell (1890) BO L J till 220, 48 Ch. D 
391 ; 112 L.T 375 , 38 W It 273— C.A COTTON, 
LINDLEY ami LOPES, L„TJ 

In Queen's Ilex’ll Diclsum. 

Watson v Petts (No. 1) (1898) 67 L J 
Q B 970 , [1899J 1 Q, B, 54 ; 79 L T. 
330 ; 17 VV E. 68,-0 A A L. SMITH 
and collinh, l j.t, applied 
Loll £ ( Great Not Ilium auil City By, (1902) 
71 L. J. K B 598 ; [1902] 1 Iv. J1 813 ; 8(> L T 
1 to ; 50 W. B. 102 — C.A COLLINS, 14. U,, ROM Ell 
ancl MATHEW, L.JJ. 


APPORTIONMENT. 

Plumb e y Neild (I860) 29 L. J Cli 018; 
(i Jiu. (N.s) 629 , 8W B 337.— KINEebs- 
LEY, v.-C., commented on 
Bale v. Hayes (1871) 40 L ,T Ch 244 ; 21 
L, T. 12 , 19 W It 299. 

btuaht, V.-o — 1 cannot say that I quite 
follow the reasoning of the decision in Plum he v. 
Neild If piofits have accrued after the death 
of a testator, I think the proper liands to receive 
them aie those of the tenants for life, and the 
persons who seek to rlepuve them of such piolits 
must show a oleni light on their own part to do 
so.— p. 246, 


to instruments already executed, they would 
probably have said so — p, 680 


Capron v Capron, applied 
Blown igg v. Pike (1882) 51 L. J P 29 ; 7 
P D 61 ; 10 L T 821 , 30 W 11. 567 , 40 J P. 
300. — IIANNEN, P. 


Capron v, Capron and Hasluck v Pedley 
0874) 44 L. J Ch 143; L. It. 19 liq. 
271 , 23 W It 1 55 — JESSEL, M E,, followed 
Constable i Constable CIS 79) U Ch. 681 , 48 
L, J Ch. 621 , 10 L. T. 516 
vry, J — in the latter case the M E used 
this language, \\ Inch I adopt ‘ The Act does not 
affect the meaning of the will ; it only Bud's its 
legal operation. A devise of Blnckacio, befoic 
the Act, eaiiiecl the accruing lonts now it does 
not , not because the meaning ot Blackacre has 
been alteied, but. because the legal effect of the 
devise is diffcient.” — p 686. 

Jones v. Ogle, Hasluck v, Pedley and 
Constable v. Constable, re fern d to. 

March, lure, Marnier i Hams (1884) 54 L. J.Ch. 
1 13 , 27 Ch 1) 166 . 51 L T, 380 , 32 W E 941. 
—O A. LIND LEY, COTTON and BAG GALLA Y, L JJ. 

Hasluok v. Pedley, referred to 
Lucas, In re, Parish i. Hudson (1885) 55 L. J. 
Ch 101 , 64 L. T 30,— c A. esheu, M E. and 
bowen, l.j ; fey, L.J. dissenting 

Haslnek v. Pedley, upprored. 

Luooe, In re, Parish v. Hudson, not applied 
Glass i . Pattoisou [1902] 2 lr. It 660 —QBE., 
Kenny, J dissenting 


Roseingrave v, Burke (1873) Ir, R. 7 Eq 
180.— OHATTHUTON, V.-O., upproml 
Jones v. Ogle (1872) 42 L J Ch. 334 . L It. 

8 Ch 192 ; 28 L T. 245 , 21 W E 239 — 
OA SELBOENE, L.O., JAMES and MEL- 
LISH, L.JJ., mouldered 

Capron r. Capron (1871) 43 L. J Ch 677 , 
L, It. 17 Eq 288 , 29 L. T. 826 ; 22 'VV It 847 
malins, v,-o, — That ease \_Jones v. Ogle] turned 
upon tli© paitionlar words of the will, which 
wore , “ As to the shaie and interest which I 
have in the Lilluahall Iron Company, 1 bequeath 
the dividends and income thereof to my uncle 
J. T, Ogle for his life, and after his death the 
same share and interest shall belong to his two 
daughters in equal shares” , and the decision of 
tho Court of Appeal, affirming the view of the 
Muster of the Iiolls, turned on tho effect of those 
words. Now, if a man says, “I give all the 
dividends I am able to givo,” does not that 
include the whole of the dividends, irrespective of 
any apportionment? So, mthis case, tho testator 
could do what he pleased with his pioporty, and 
if lie had used the words, “I give my lands, 
and all the rents accruing for or in respect 
thereof," that would have been, like Jones v Ogle, 
an express gift of* accruing rents , and I should 
have hold it so, the caidmal point in construing 
wills being to ascertain tho testator’s intention. 
But I am bound to say there are somo observa- 
tions of the Lord Chancellor which seem rather 
to imply a doubt whether the Act of 1870 is to 
apply to wills already made, or niocW before the 
passing of the Act. There is, however, no 
decision on tht? subject, and therefore I cannot 
regard iL as fettering my opinion in this ease, 
and I think the true answer is this — that if the 
legislature Uftd intended the Act not to apply 


HaBluek v Pedley and Capron v. Capron, 

applied. 

Blidger, In re, Brampton Hospital for Con- 
sumption i Lewis (1892) 62 L. J. Ch 146 , ( 1893] 
lCb. 44,67 L T 549, 41 W B. 1U4— NORTH, j 
Londesborough (Lord) v Somerville (1854) 
23 L J. Ch 646 , 19 Beav. 295.— BOMILLY, 
w n., 1 allowed. 

Sob.ofl.eld v Redfern (1863) 1 N. It. 465 , 
9 Jiu |trs) 485 —KINEEBSLEY, V -0 , Hut 

Bulkeley Stephens (1863) 3 N. B. 105 ; 10 
L. T. 225 — STUART, v.-c. Idee “ Estate,” 


Londesborough (lord) v. Somerville and 
Bulkeley v Stephens, explained, Freeman r. 
Whitbread (1865) 35 L J. Ch. 187 ; L It, 1 Eq. 
266 ; 13 L. T 550 ; 14 IV It 188 —KINEEBSLEY, 
Y.-c. \ f allotted, Bulkeley i Stephens (1896) (15 
L, J. Oh 597 : [1890] 2 Ch 241 , 74 L. T 409 • 
44 IV. It. 490 — STIRLING, J. 


Look v Do Burgh (1851) 20 L J Ch SS4 ; 
4 DcG. &Sm. 470, 15 Jur 961.— KNIGHT 
' bruoe, v -C , not followed 
Fletcher i. Mome (1857) 20 L. J. Ch 680; 
3 Jur. (N 8.) 458, 5 W E 421 — KINdebsley, v.-o. 


look v De Burgh and Fletoher v Moore, 
discussed. 

i Plummer e. Wliiteley (1859) 29 L J. Ch. 247 , 
Johns. 585 ; 3 Jur (NS.) 1416; 1 L. T. 230, 
8 W. E 120.— WOOD, V -C- 


Markby, In. re (1839) 4 Myl & Cr 4S4 ; 

3 Jui 767.— COTTENHAM, L.O , discussed 
Plummer v Whiteley, approved. 

Fletoher v Moore, explained and qualified. 



APPORTIONMENT — APPRENTICE . 


48 


Vi'rmlmpci r Outfield (3361) 33 T, .T I'll 003 ; 
10 .lui. (N.s> ) 131 , II h T. 753 , 12 W li 438 
KIXPEEsJVLl , v-C— In Fletcher \ -1 lonrr I 

assumed, ton hiistilv, pcihnps. Hint 11n> derision 
in Lodi v De Jiuryh sis-uined Hint both branches 
of that clau-e went on the same footing , and 1 
considered that that case tlncw a doubt upon 
what appealed to me to be the tine const lection 
of the statute I ham non lion ever the advan- 
tage of Wood, V -t! s di vision, and taking that to 
be light, them is no doubt that the decision in 
links Do li iiti/h is right also, and 1 am bound 
to assume that Knight llniee, L.f. had m his 
mind the idea of the distinction between thetuo 
branches of thw clause, though he did not cxpiess 
it. I am glad of this opportmutv of saying tlmt 
some of the masoning in Floti Jin v Monro can- 
not he suppeu ted consistently with the view I 
now take of the statute. The" question, however, 
in Flotihor v Jfoo ro was between a tenant for 
life and ti us tees foi accumulation, and ns to the 
rents of the halt-} ear accnung at the tune when 
theformei attained twenty -one, and not between 
a tenant toi lifes leprcsentatives andieummder- 
men. So that in that case the Act had no 
application. I feel that 1 ughtl.v decided the 
ease on the merits of it. but nor rightly as to the 
effects of the Act. . Lni cl Cottculiam’s decision 
ill Markby, In re, is thought by Wood, V -0, to 
have been consistent with his view m Plummer 
Wliitdn/, but m reading the judgment of 
Lord Cottenhnm it n difficult to say whether he 
took the same view or not — p 608. 

Campbell v. Campbell (1814) 7 lleav. 482 — 

btXGDAJjE, M n , tl monied 
Shippetdeon v Tower (1844) R Juv. 485 — 
knight BRUCE, V.-O , and St, Aubyn v 
St, Aubyn (1861) 30 L. J Cli 1117 , 1 
Dr & Sm. lill , 6 L. T 510 , 9 W R 
022 — KINDEItSLET, V.-C .,/iillniOod. 
Wheelei r Tootel (1807) 36 L. J. Oh. 221 ; 
L. R. 3 Eq 571 . 15 L T 529 , 13 W, R. 382. 

JrAl.iNa, v -0, — If there had been no authority 
on this question, my conclusion would have been 
in favour of the petitioner , because, looking at 
the wall itself* there can be no question of the 
testator's intention His obiect was merely to 
provide for the ordinary accumulation until his 
nephew came of age. anil that then he should be 
let into possession, and, of com mi, have the whole 
rents and dividends . Hut the question is 
not untouched by nnthonty, for the point has 
been decided m three different oases , and though 
Sktpprrdsoa v. Towor is cont indicted by Campbell 
v. Campbell , yet thero is a second decision in 
favour of an apportionment, viz , St Aubyn v 
Sf Aubyn . , . and 1 cannot distinguish that ease 
from the present.— p. 222. 


settled understanding of conveyancers, that the 
Appuitionnient Acl did apply to cases of tins 
kind The nufv Act of the .43 & 84 Viet, c 38, 
extended the principle of the Act of 4 fc 5 Will 4, 
c 22, in the same direction, so ns to make it 
applicable to every foim of leservation of income, 
winch was m all eases to be tieated as if it weie 
niteiest accruing tie ihf in diem, so that theio 
might be no more questions on this subject — 
p. 437. hellish, l.j concurred. 

Cline's Estate, In re (187 1)L It 18 Eq 213 , 
30 L. T 2411 ; 22 W R 512 — MALINS, V -C , 
considered and followed 
Lawience r. Lawrence (1884) 26 Oil. D 795 ; 
53 L J. Ch 982 , 50 L T. 716 , 32 W. It 701 
peauson, j— All the cases, I think, m the 
books touching the Appoi tionment Act were cited 
to me by counsel in the argument, and I am 
bound to say, having since looked at them, that 
there is no one of them that really decides this 
case The only one which seems to decide it is 
the case bcfole the late Malms, V.-C (In re 
Cline's Estate), in which he expi eased his opinion, 
but without aigument . the case was not opposed 
at all , and I think, theiefore, Mr. Hnicly was 
peifectly justified m saying that this case ought 
to be consulted without refcienoo to tliat 
decision In so doing, I feel certain I am' doing 
what my learned piedecessoi would have done if 
he weie here, because I am sure he would say 
that having given Ins opinion upon the former 
case without hearing argument agamBt that 
opinion he was quito piepared to consider this 
ease as if it weie entirely now and to alter his 
opinion if argument induced him to do so. — 
p 798 

[His lordBhlp, however, decided m accoidance 
w ith the opinion of Malms, V.-C J 

Whitehead v. Whitehead (1873) L. It. 16 
Eq. 528 , 29 L. T 289 — MALI SB, V,-C , 
hunted 

Pollock r. Pollock (1871) 44 L. J. Ch. 168 ; 
L R. IS Eq 329 , 30 L T. 779 ; 22 W R 728. 

[In IV In fob mil v. Whitehead Malms, V.-C., 
said, " I think that a specific legacy is not within 
the Appoi tionment Act, 1870 ”] 
malins, V.-O. said that wilh regard to the 
report of Whitehead v. Whitehead Re certainly 
did not intend to lay down the rule so broadly 
ns there stated. On the contrary, Re did not 
think that, as a geueial rule, a specific bequest 
was not apportionable — p 168. 


APPRENTICE. 


Shipperdaon v Tower and St. Aubyn v Bt. 

Aubyn, followed. 

Dnnnlihon r. Donaldson (1870) 40 L J Ch 
64 : L 11. 10 Eq. 635 ; 23 L T. 630 , 18 W R 
1104. — BACON, V.-C. 

ShipperdBon v Tower, followed * 

Clive r. Clive (1872) I.. R 7 Ch. 433; 41 
L, J. Clr 386 ; 26 L. T. 409 , 20 W R. 477 
JAMES, L J. — Shipperdson v. Tmrer was decided 
ns long ago as 1844, and no attempt has been 
mode to shake or question it. We mast, there- 
fore, take it to be the cum is cur he, and also the 


Jaokson v Warwiok (1797) 7 Term Rep. 
121. distmi/uisked * 

Grant v. Welchman (1812) 16 East 207 


Jackson v Warwick, commented on. 
Westlake » . Adams (1858) 5 O, B (n.s.) 248 , 
27 L. J. C P. 271 , 4 Jur (N,s ) 1021. 


Bex v St Marylebone (1824) 4 D. & R, 475, 
approved r 

Reg. r. FordmgRndge (1868) 27 L. J M. C. 
290 , El B1 & El. 678 ; 4 Jur (N s ) 951 : 6 
W. R. 649, x ' 



49 


APPBENTICE. ■ 


50 


Boyce v Charlton (1881) 8 Q B D 1 ; 46 
. h T 712 , 30 W. B 271, Hi J P 197 — 
GROVE and BOWEN, J.T ou-rAilcd 
Eaton i Western (I8S2) 9 Q B D 636 , r.2 
L J Q. B 11.— c A JESSEL, M.R, SIR J 

IIANNEN and,LINDLEY, L J 

jBShEE, MR— The judges felt themselves 
bound by the decision ms that case, and there- 
fore gave leave for this appeal, m order that the ] 
decision in It ogee v Charlton might be reviewed. 

I must say I think that cnsu was not rightly 
decided, and we decide the piesent case on the 
first point with the umleistandmg that it in 
effect overrules lloijce v. Charlton. — p 640 

Leslie v, Fitzpatrick (1877) 47 L. J M. C 
22 , 3 Q B. D. 229 , 37 L T. 446.— 

AIELLO R and LUSH, JJ , questioned. 

Moakin v. Mauls (1884) 53 L. J M. 0 72 
12 Q B, D. 352 ; 32 W Ii. 661 ; 48 J P 344 
COLERIDGE, o.J —But if in a eontiaet with 
an infant you put anything in which 
not possibly be toi his benefit, the whole 
hact is invalidated . . , The master has stipu- 
lated to find him reasonable work duiing the 
whole time of the apprenticeship ; that is an 
absolute stipulation for woik being found and 
wages paid, whether there is a turnout or ' 
Having made this, the mastpi then, for his 
protection, inserts a contiodietory stipulation 
that he need not find him work noi pay him 
wages if there is a turnout I think that this 
is tatal to the deed, and that the case was 
rightly decided on principle I think that it 
was also rightly decided on authority, and that 
the older cases remain of force coveung the 
matter, and that the qualified decision in Leslie 
v, Fitzpatnch does not bind us to decide contiary 
to them — p. 73 williams, J. agieed. 


Maakra. v, Morns, rightly explained 
Farmers and Cleveland Dairies Co r 


) 9 Tin 
and cave, J. 


1 U B, 260.— COLERIDGE, C 


Biley 


Meakin v Morris, .followed. 

Corn v Matthews (1893) 62 L, J M Cl 61 
[1893] 1 Q. B. 310 ; 4 B, 240 , 68 L T 4S0 ; 41 
W B 261 , 57 J P 407.— o.A. eshek, m r , 

L1NDLEY and SMITH, L JJ, 

Meakin v Morris and Cora v. Matthews, 

thshnqnisJied 
• Green i. Thompson (1899) 68 L J Q. B 
719 ; [1899] 2 Q, B 1 ; 80 L. T 691 j 48 W B 31 
63 J. P 486 —DARLING and OHANNELL, JJ. 


Gylbert v. Fletcher (1029) Oro Car. 179, 

followed. 

Fellows v Wood (1888) 59 L. T 513 , 

J. P. 822.— MANISTY and STEPHEN, JJ„ 
explained. 

, De Francesco r. Barnum (1889) 59 L J. Oh. 
151 , 43 Ch D 165 ; 62 L. T 40 , 38 \V. E. 
187 j 54 J. P 420, i 

chitty, J — TJint case [ GylUrt v. Fletoher 
has never been questioned from that time i 
this, and it is ci ted in the various test-books 
an authority. — p. 163, 

I ought to say one word about Fellows v Wood, 


which was cited as an autlinuty for gi anting an 
injunction against an infant, wheie the infant 
had enteicd into a eontiaet On e.uefully lead- 
ing the report 1 am persuaded that the' defen- 
dant in that case was not an infant at Lhe tune 
when the injunction was granted • and it was 
not a contract of appieuticeship. it. was a meic 
eontiaet of service There is ground also for 
thinking that, aftci the infancy had toimmated, 
the defendant did continue to soive , and then, 
although he might have vacated the employ- 
‘ tut at a foitnight’s notiee, what he did was to 
„ away , and then, in bleach of an article to 
he found in the contract of employment, ho 
served the plaintiff’s customers for las own 
benefit That is uliat he was doing, and that is 
wliat he was restrained from doing . . . In 
Follows v Wood there could have been no 
ground for avoiding the eontiaet not to serve 
tiie plaiutiff’s customers as being an unlawful 
rcstiamt of tiade. — pp 154, 155. 

Fellows v Wood, followed. 

Be Franoesoo v. Barnum, explained 

Cornwall v. Hawkins (1872) 11 L, J Ch 
435 26 L T <107 211 W B. 638 —V -O , 
distinguished 

Evans i. Waie (1892) 62 L J. Ch 290; 67 
L. T 285 , [1892] 3 Ch. 502 ; 3 II 32 , 07 L X. 
"‘IS —NORTH, J 

Fellows v. Wood and Evans v. VTatt, followed 

Morrison, Fleet & Co r Fletcher (1900) 17 
Times L 11 96.— jeune, v 

Eades v. Vandeput (1781) 3 East 39, n. ; 1 
Dong 1, questioned 

Foster i. Stewart (1811) S M & S, 191; 15 
B. E. 459. 

RLLENBOROUGH, OJ.— When this case was 
before me at nisi pnus, the plaintiff’s right to 
recover was rested upon Fades v Vundepnt, 
and it occulted to me at that time, and after- 
wards still more strongly upon looking into that 
esse, that it is but a very loose note ; for as to 
the defendant Yawleput, who was m the King's 
service, supposing an action for worS and labonr 
could have been maintained, yet it was woik 
and labour foi the King and not for Yandeput ; 
and therefore in his character of captain of a 
shlp-of-svar he could not have been the object 
of such an netion It does not, however, appear 
by the note of that ease wliat the form of the 
action was , if the captain had enticed away the 
apprentice, perhaps he might have been liable 
to tort. But under the uncertainty both of fact 
and foim which attends that case, I think no 
very matetial argument is to be deuvecl from 
it.— p. 197. 

Wise v Wilson (1844) 1 Car & K. 662, 
discussed 

Phillips (<»' Plnlps) v Clift (1859) 4 n So N. 
168 , 28 L. J Ex. 153 , 5 Jur (N.3.) 74 , 7 W. R 


a Soam v Bowden (1678) Finch 396 , and 
Hewton v Bowse (1687) 1 Yem 461), 
commented on _ 

Hirst v. Tolson (1851) 2 Mac. & G. 134 ; 1 9 
L J Ch 441 , 2 Hall A, T. 359 , 1 1 Jur 
359, disapprm cd. 

Whinctip i>. Hughes (1871) L. B 6 0. P. 78 ; 
40 L. J. O. P. 104 ; 2$ L. T. 76 , 19 W. R. 439 
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Wmstone v. linn (1823) 1 1! & <'. 4l!0 . 
2 D. ic E t(»- Hi J (os) K 1! 121 . , 
Phillips v Clift [hi / mi ) . Raymond (m 
Payment) v. Minton (Ii'fili) 37 L .1 E\ 
1.73 . L R 1 I5\ -Ml 12 3m (ns) I '15 
1) li T 3), 7 U IV ]| 1.77 1 II A (' 

371 — 1:\ , Cox v Mathews (1861) 2 F. 
ic F S*i7 , .uni Whmoup v Hushes, 
applied . 

J.onroyd / P.iook (1S91) liO L J Q E 373 • 
[1891] 1 Q. !!. Ell 111 L. T ir.iS . .‘Ill W. li 1811 
.7.7 J 1*. 21.7 —A. L rain H. J. 


ARBITRATION. 

1. 'Ihg Submission 
2 The Arbitrator 
3, The Umpire 
4 The Award 
.7 Costs 

ij CmrruLsoni References, 


1 The Submission. 

J /iif nee ‘ Injunction,” and “ L C C Act” 

Dowse v Coze (1823) 1 L J. (o S) C. P 127 
10 Mooie 272 : 3 lling 20 , 28 K 11 .765— c P , 
vnersed, uoiii Biddell v. Dowse (1827) .7 L ,T 
(O.S ) IC B 128 , ti E. & C. 2.73 , !l D ic R 404 , 
28 JR. B. .774 —EX. CH. 

Biddell v Dowse, apprmed. 

Thorp r Cole (1837) 7 L. J. Ex 24 • 2 Ci. 
M & R 307, 4 Dowl 437.— EX PARKE, B. 
disientinp. 

Halfhide v Penning (1788) 2 JBro 0. C 336 
— Kenton m.R , disappuneil, Thompson v. 
Claim nek (1799) 8 Tcim Rep. 139, Stieet ». 
Itigbv (1802) 6 Vcs 815 Wateis j. Taylor 
(1808— 1813$ 15 Yes. 10 , 2 V & 13 299 13 R li. 
91 — eldon L C. , tolloued, Dimsdale r Robertson 
(1844) 2 Jo & I.nt 58 ; 7 Ir. Eq R. 536.— 
burden, i, c. See judgment. Anil nee punt. 

Street v. Bighy, dictum not applied 

Blilish Empnu Shipping Co i. Somes (1857) 
20 L. J. Cli, 759 ; 3 K. 4 J. 133.— WOOD, v.-C. 

Halfhide v Penning, (hsupprm pit . 

Brown v Overbnry (1850) 25 L J Ex, 109 , 
11 Ex. 71.7; 4 W.R 232,— alderron and 
MARTIN, BB., approud 

Seott r. Aieiy (1850) 3 H. Ij Cns, 811 ; 25 
b J. Ex 308 , 2 Jur. (NS) 815 , 4 W. R 710— 
H h. (E.) CKANWQRTK, L C., LORDS CAMPBELL 
and BROUGHAM, assisted by the judges ; iiflirm- 
ins S. c mini. Avery V. Seott (1S58) 22 li. J 
Ex 137, 287 ; 8 Ex. 487 ; 17 Jur 810— EX. CH. 

cranwobth,l c — That [Half hale v. Fenninp] 
was a bill for an account of partnership tians- 
aetions. The plea to that bill wns, that tfie 
articles contained an agreement that any differ- 
ence which should arise should be settled by 
arbitration , and the M.R allowed that plea 
But 1 think that ease cannot be relied upon, 
because it hna been universally treated as having 
proceeded upon an erroneous principle — p. 847 


Dimsdale v Robertson, discussed 
Scott i Liverpool Coipoiation (185S) 28 L J, 
Cli 230 ; 3 ye «. & .1. 3.11 . 5 Jur (N S.) 105 , 7 ' 
IV li 153— CHELM&l'OHD, Tj C 


Dimsdale v Robertson, commented an. 

Cooke i Cooke (1807) L. E pEq. 77; 36 
L J. Ch. 480 , 10 L 11' 818 , 15 W II 981 
wood v-c — In Jl i in via l c v Robertson Lord 
St Leonnuls felt considerable difficulty in con- 
leudnigwitli a stieam of authouty of gieat force, 
m which seveial learned judges, including Loul 
Eldon, without actually ovemdmg lluljlude v. 
Fenmnt/, expressed strong doubts as to the Bound- 
ness of the principle involved He piefaired, 
however, following Loul Kenyon’s decision. It 
istiue that the paiticular covenant not to sue, 
»i proceed to take any lcmedy othei than that 
specifically pointed out by the agieemcnt, which 
occuued in both these oases, does not exist m 
the case before me ; but Loul Sf Leonaids relied 
upou othei points which do not exist m the 
present case. These observations of Lord 
St Leonaids have been commented on by the 
present LG iu Scott v Luerpoal Corporation, 
which fell within the principle of Scott v. 
Aren/ . It is impossible to pass over the 
decision m Dimsdale v Robertson, both on 
account of the high authouty of the judge by 
whom it was decided, and because it seems to 
have been entirely ovei looked m the discussion 
of seveial similar eases In that instance Lord 
Kt Leonaids, after reviewing the authorities on 
the subject, amved at a conclusion apparently 
at variance with them In the view which I 
have taken of this*cnse it is unnecessary for me 
to consider the piopuety of the decision m 
Dimsdale v Robertson , but T cannot foibear 
lemaiking that the circumstances upon which 
Lord St. Leonards relied, as giving greater efEect 
to the agieemont to iefer in that ease, namely, 
the power to make the submission a rule of 
Couit, and the legislative authority given to 
arbitrator of examining witnesses on oath, 
hardly appear sufficient to distinguish the ease 
fiom others in which these conditions are not 
found, because these provisions are mere direc- 
tions as to the mode in which the reference is to 
be conducted, or means for enabling the parties 
to gn e gi eater efficacy to it, by suing out attach- 
ment for disobedience, and do not operate until 
the case has been withdrawn from, the action 
of the regular tribunals— a withdiawal which, 
according to the eailier decisions, the parties 
have no powei to effect — p 80. 

Soott v Avery, discussed, Horton r Sayer 
(1859) 29 L. J Ex. 28 ; 4 H & N, 623 ; 5 Jur. 
(NS.) 989 . 7 W R 753 — ex ; considered, Lee 
r Page (1861) 30 L, J Ch 857 . 7 Jur. (N.B ) 
70S. 9 W R 7.74 —stuart, v -c See 

“Partnership” 

Seott v Avery, applied. 

Horton v Sayer, not applied 

Trerlvven i. Holnmn (1862) 31 L J, Ex. 398 , 
1 H. & C. 72 ; K Jur. (N s.) 1080 , 6 L T. 127 , 
10 IV. R 652 — martin, B. (for the Court). 


viib 1 . Jivuiy, principle appuea 
Dawson i. Fitzgerald (Lmd Otho) (1876) 
45 L. J. Ex 893 ; 1 Ex D 257 , 35 L T 220 ; 
21 W, li. 773— O. A JESSEL, M.R, COLERIDGE, 
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O.J. and pollock, B reversing 43 L. J 
Ex 19 , L R 9 Ex 7 ; 29 L. T 776 , 23 W K 
162 — EX 4 


Soott v Avery and Tredwen v Holman, 
discussed, Edwards r Abei-ayron (Ship Insiuauce 
Society (is™) 1 Q B D 563 , 31 L T 197 , 
3 Asp M. G. 151.— EX qH ; reiersing (1875) 
44 L J Q B 67 ; 31 L T 779 . 23 W 11 304 — 
Q B ; explained, Mmlfle c Ey. Passengeis Asanr- 
ance Go. (1881) 44 L. 'J'. 552— pollock, b. ’ 

STEPHEN, .T 


Scott v. Avery, referred to. 

CollinB v, Locke (1879) 48 L. J P C. 68 ; 
4 App Gas 674 . 41 L T 292 , 28 W, R 
189 — PC. sm m SMITH (for tlie 
Court), distinguished 
Dawson v Fitzgerald, explained 
Viney e. Bignolcl (or Norwich Union) (1887) 
57 L J, Q. B 82 , 20 Q B, D. 172 , 58 L T. 2“ 
36 W. R 479 .— wills and ghantham, 

See judgments. 


COLERIDGE, c J. — It is contended that tlio 
policy must be signed by both pm ties in oidei to 
bung it within the Ailntr.il ion Act, 1889 But 
that Act nowhere s.rjs that both parlies must 
sign CuerJeim Tinplate Cu \ / Tiu/hes has been 
cited to us as an authouty foi this contention ; 
hut I do not agiee that it is In that ease, 
no doubt, it was ncrcssuy that both paities 
should sign The parties tiieic liad novel been 
ad idem, anil there was no complete contract. 
The two notes that constituted the contract m 
that case diffeied in material paiticulaTs, and 
theiefoie one of the parties, who wns unwilling, 
could not he compelled to submit to arbitration. 
But that does not apply to ting case at all, Heio 
there is a pcifoctly good contract, one of tlie 
conditions of which is that all disputes arising 
under it shall bo leferred toaibitiation. — p. 839 
A L smith, j. — As legal ds Caerleim Tinplate 
Co v Hughes, I think that the decision amved 
at in that case depended entuely on the facts 
peculmi to that case. — p S4U. 


Collins v Looke, discussed. 

8 wains v Wilson (18S9) 59 L J Q B. 76 ; 
24 Q. B D 252 , 62 L T 309 , 38 W R 261 , 
54 J, P. 484.— C.A. ESHER, M R , LINDLEY mid 
LOPES, L.JJ 

Soott v. Avery, applied. 

Tiainor i , Phoenix File Assurance Co (1891) 
65 L T 825 —Coleridge, c j. and collins, j. , 
Scott v Mercantile Accident and Guarantee 
Insurance Co (1892) 66 L. T. 811— CA 
ESHER, M.R., fry and lopes, l.jj ; Caledonian 
Insurance Co i Gilmour (1892) [1893] 
A. C 85, 1R. 110, 67 J P 228— H.L. (so) 

HERS0HELL, L.O , LORDS WATSON, ASHBOURNE 

and field See Arbiti ation (Scotland) Act, 1 894 
(57 & 58 Viet c 18) 

Soott y. Avery, followed 
Rpui rier i La Cloche (1902) 71 L. J. P. C 
101 ; [1902] A. G. 446 , 86 L. T 631 , 51 W. R 

1,— P 0. LORDS MACNAGHTEN,DAYEY, ROBERT- 
SON, LINDLEY and SIR F. NORTH. 

Williams and Stepney, In re (1891) 60 
L ,1 Q B 636 , [1891] 2 Q B. 257 ; 
65 L T 208, 39 W, R. 683— O.A. 

ESHER, M: R , LOPES and KAY, L J.T , 

reiersmg [1891] 1 Q B 700.— mathew 
and day, jj., distinguished 
Wilson and Eastern Counties Navigation Co., 
In re (1891) [1892] 1 Q. B 81 ; 61 L. J. Q. B. 287 , 
65 L T, 858, 

mathew, J. — It was argued that the judg- 
ment of the C A. m Williams and Stepney, In re, 
amounts to a statement of the law to the effect 
that a submission may be overridden by the Act 
[Arbitration Act 1889], but that case only 
decided that the Act might add things which 
were not in the submission, unless the intention 
that they should not be added was expressed 
In the present case a contrary intention is ex- 
pressed m the submission — p 84 
A L smith, J. to the same effect. 

Caerleon Tinplate Co v. Hughes (1891) 
60 L J Q B 640, 65 L T 118.— 
DENMAN and willes, JJ , distinguished. 
Baker r Toikshire Fire Inauiance Co. (1S91) 
61 L. J, Q B. 888; [1892] 1 Q. B. 144, 66 
L, T, 161, J 


North London Ry v. G. N By. (1883) 52 
I,. J. Q B 380 , 11 Q B. D. 8U , 48 L T 
695 ; 31 W. It, 49(1 — CA BHETT and 
COTTON, L JJ. . rerersing 47 L T, 383,— 
FIELD and STEPHEN, JJ,, discussed and 
distinguished 

London and Blackwall Ry r Cioss (1886) 31 
Ch D 351 , 55 L ,1 Ch 313 ; 54 L. T. 309 ; 
34 W. R 201.—jjC A 

LINDLEY, LJ — Now, notwithstanding the 
luguinenttliat if the claimant is wiong he cannot 
recover on tlie award, and therefoie the com- 
pany need not attend before tlie ni hitrntor, it is 
quite obvious that all prudent men (and railway 
companies must act as piudcnt people) would 
watch the proceedings liefoie the arbitrator, and 
must therefore incur costs Notwithstanding 
that, and notwithstanding the apparent cnlaige- 
ment by the Judicature Act, 1873, s 25, nt tlie 
power of the Court to grant an injunction, the 
C A lias decided, m _Yi nth London Itg. v 
fir. iY By , that the practice settled by Lord 
Tnuo in East mid 1TW India Dnelis, &e. Cu v 
GaWie [20 L J. Ch. 217 , 3 Mac £G. 155 See 
-‘Lands Clauses Act”] as long ago as 1851, 
has not been altered by the Judicatuie Acts,nnd 
that tlieie is still no right or jurisdiction in the 
Ch. D. of the High Court to restrain a peisnn 
from proceeding foi compensation liudei tlio 
Lands Clauses Consolidation Act, on the giound 
that he is not entitled to compensation. The 
decision m that case must not be understood as 
going further than that The grounds upon 
which it proceeds are peifectly explained by the 
M.R and by Cotton, L.J. The case does not 
decide that m no ease is it right to restiam 
poisons from proceeding to arbitration there 
are cases in which it is quite right to do so. . . 
Having arrived nt the real grounds of the 
decision in Korth London By. v. 6 . X By . w e 
have to consider whether theie is any substantial 
diffeience between that case and tins That 
theie is a difference has been pointed out by 
^Ii Romer, viz., that Mr. Cross here i» assuming 
to take pioceedings m the name of tlie ferry 
company, and, it "is alleged, without anthouty, 
, . It is light 1 should make a few obst4 v.it lorn 
upon the reasons given by Chitty, J [in the 
Court below], for distinguishing this case Lorn 
that of Xorth London. By. v G X. By He 
pat it on tips ground, that Mi. Cross was 
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proceeding without authority, anil that therefore 
there was junsdii tiun to test min him from using 
the names of his alleged piiticipals, and lie 
1 efenert to tile doc'tiine tli.it, if an notion is 
I it ought by u pel '•on without iiutliiiiily it e.m be 
stopped That is, no doubt, quite t.iue but 
upon what puneiple is that ilune ' It is upon 
the principle that the Court can control the 
proceedings before itself, and if a person without 
authority is bunging an action m the name of 
another’ it Is an abn-e of the piocess of the 
Oouit, anil the (Joint can stop it That seems 
to mo not to apply to a case ot this kind, and I 
think that this is not the light way of raising 
the question whether Mi Cioss has authority to 
goon. He must go on at his peril — pp 808 — 370. 
rnv and lopes, l .t.t to the same effect 


North London Ey. v. G. K. Ey , dimmed 
Hnywaid r. East Loudon Waterworks Co. 
(1884) ii4 L. J Ch 528 . 28 Ch H 138 , 52 L T. 
1 75. — CHIT TV, J. 

North London Ey. v G. N Ey. and London 
and Blaokwall Ey. v Cioss, principle 
njijd ml 

Hauly and Fishei v Mallet (1SS6) 3 Times 
Jj R 71 — OHJTTY, J 


London and Blaokwall Ey. v. Cross, ■ 

Birmingham and District Land Co v. L & 
N IV. Ey (1S88) 40 Ch. D, 2(58 ; to L T. 527.— 

C.A. COTTON, JJNDLJ'Y and BOWEN, L JJ , 
iiffiriium/ 57 L .7 Ch 121 , 3(1 C’h. D. (150, 30 
\V 11. 414 — KEKEWICH, J. 


North London Ey v G. N. Ey. and London 
and Blaokwall Ey. v Cross, followed. 
Wood i;. Lillies (1892) 61 L J Ch 168 — 

CHITTY, J. 


touch the principle, and I piotesl altngethoi 
againsl bemgiliniighl fofnitei mvay a case whleli 
1 am hi mm l^u follow . London and Bluelt- 
irull Mi/ y (.’in. u was leally a ease urnlei the 
Lands Clauses Act, and amounts to (Ins (hut, 
notwithstanding scot 25 of the Judicatuie Act, 
the Court will not alter the practice which has 
pieyailed under the Lfinds Clauses Act since it 
was settled by Lord Trm o some fifty years ago 
When Loul Truro decided East find Weit India 
Dii'li i, ,'iv Co. v. (fnftlip there was a considerable 
difleiencc of opinion . The inconveniences 
weic pointed out by him, and also by Lord Cotten- 
ham, who thought the best way was to allow a 
person to hi mg an action or file a bill, and have 
his rights deteunined before the arbitration Lord 
Tiuio thought that that was moon venient, and 
that the best way undei the Lands Clauses Act 
was to lot the paities have an aibitration and 
get their rights detei mined. . What we said in 
London and Blacheall By v Crnsu was that, 
notwithstanding sect 25 of the Judicature Aot, 
wo should not alter, but would stand by, the 
purctice as it had been settled in AW anil West 
India Doehs, fir Cn.v Butt he (ire eol 54) — p 47, 
A L smith. IJ, wlio also discussed Korth 
London Ihj v. 6 X By , said — I do not think 
anyone w ould stand up and argue that sect, 25 of 
the Judicature Act, 1873. was intended to curtail 
the jurisdiction of the Couit, which seems to 
have been the point that was specially aigued m 
Mmumv Tiisnaitdi ((1894) 63 L. J, Q. B 454 . 
[18941 l Q B. (171.— O.A See “INJUNCTION”), 
in which ease Loid Halsbury held that it was 
intended to enlarge it ; but he stands by himself 
at the present — p 50 

North London Ey. v. G N, Ey, and Kitts v. 

Moore & Oo , referred to 
Devonport Corporation r Torer (1902) 71 L J, 
Ch 754, [1902] 2 Ch 182 , 8(1 L.T 612— JOYCE, J 


North London Ey v. G. N. Ey., enjilahied 
and applied, nolraes r. Millagc (1893) 62 L J. 
Q. B. 380 ; [189.3] 1 Q 15. 551 . 4 II 382 , 68 
L. T. 205 ; 41 W E. 354 , 57 J P 551.— c A. 
lindlet and bowen, l JJ. , tlnatiMnl, Richard- 
son r MetliW School Board (1893) 62 L J. Ch 
943 ; [1893] 3 Ch. 519; 3 E.701 , 69 L T 308 ; 
42 W. II 27.— KEKEWICH, J. 

North London By v. G. N Ey. and London 
and Blaokwall Ey, v Cross, dlhnyitii/inl 
Kitts v. Moore & Co (1894) 12 R, 4.5; 61 L J. 
Ch. 152 , [1895] 1 Q B 253 , 71 L. T 676 , 43 
W.R 84— CA 

LINDLEY, LJ, — In Xortli London By v 
B. X, By. there was an agreement to refer ; one 
party wanted to refer, and (he other did not, and 
the other brought au action to stop the reference 
Theie was no impeaching the agreement or any- 
thing of the land. , . . and when yon look at 
the judgments of Brett and Cotton, L JJ , yon 
find they paid that the Courts of equity never 
did such a thing ; they said— and theie was the 
important part of tlie decision — that sect 25 of 
the Judicature Act had not extended tlie juris 
diction ot (lie fuurt to do it. That was tli» 
decision , they neter meant to say that m eases 
where the Conn of equity used to interline (he 
power Was gone Whether the Appenl Com t iins 
taken too narrow a view of, or placed too nanow 
a construction upon, sect 25 is another matter 
altogether I do not consider I am at liberty to 
discuss the question. . . . That case does not 


Woolley v Clarke (1822) 1 L J, (o s ) K. B 
38 , 2 41 & It. 15S , S, C, mm Woolley v Kelly, 
1 H. & O. 68 , 25 R Ft, 312 — K B 


Hayward v Mutual Reserve Association 
(1891) [1891] 2 Q B 236 , 35 L T 491 . 
89 W It 624— DENMAN and WILLS, JJ,, 
approx ed. 

MaeAlpine r. Calder (1893) 62 L J Q, B. 607 , 
[1893] 1(Q. B 545 ; 4 It, 314 ; 68 L. T, 426 , 41 
W. E. 436.— 0 A IiINDLEV and BOWEN, l,jj, 


ill v. Thompson (1873) 45 L. J. Q.B 713 ; 
1 Q. B D. 748 ; 35 L. T. 108 ; 24 W. R 665, 
887 

[In this case the C. A. (Jessel, M.R , Kelly, 
G £5 , Hellish, L.J . and Denhian, J ) affirmed 
the decision of the Q.B I) on the point on which 
they overruled Blythe v Lafonc, hut reversed it 
on another point.] 

BLACKBU11N. j (ill the Q B D.),— What is 
the eilect of the ngi cement here made ’ It was 
enteied nits after (he mutters m dispute had 
nii-cn. and nas signed by tlie agents on both 
sides, ami was expressed to lefer the disputes 
existing at that time to a ccitam arbitrator. 
The fust, question is whether such agreement to 
infer existing and not lutme differences is 
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within sect 11 of the Common Law Piocedure I Davis v Starr (1SS9) n8 L J Ch. SOS ; 41 

Act, 1854 Thu Coiut nfQ B.,. in Blythe v | Oh I) 242, 0() L T.707 ;37W II JS1 — 


to aibitiation, and to what sort of instalment 
it applies : atifl in that aespeet we follow the 
decision of the C, I’ , and dissent fiom that in 
Dh/the v. Zttfime — p 715 
field, J to the same effect 
QUAIN, J agiecd on this point 

Randell v. Thompson, diatinr/uuhcd 
Moffat r. Coinelms (1878) 39 L T 1U2 — C.A 
BRAMIVELL, COTTON and THESIGER, L.JJ 

a {hr min q 26 W K 914 — cockburn, a.J. and 
jiellor, J. (who had dissented from llaudell 
Thompson) 

thesigeb, L.J. — The facts m Dandell 
Thompson were that the paitlcular named 
aibitiatoi took upon himself the nrbitiation 
and pioeeeded in it for three months, and befoie 
ho made his awaid one of the parties revoked 
the submission It is elcai that, the submission 
being to a named arbitiator, there was no powei 
in the Oouit to appoint any olhei arbitiator 
but here thoie is a geneial agreement such as te 
enable one of the parties, if the otliei does not 
appoint, to appoint his nominee ob the sole 
arbitrator. — p 103. 

Eandell v Thompson, folhmetl 
Deutsche Spnngstoff Aetien Wesellschaft v 
Bnscoe (1887) 57 L, J. Q. B 4 ; 20 Q B D. 177 , 
36 W B. 557 .— Stephen and Charles, jj. 

Wade-Gery v. Morrison (1877) 37 L. T 270. 

— BACON, Y -0., distinguished 
Tiunock v. SaTtoris (1889) 43 Ch. D. 150 , 62 
I, T 209 , 38 W. E. 340.— c.A. 

cotton, l.j. — In that case thcie 
conlempoianeous agreements, one ot which 
contained, and the other did not contain a 
stipulation for refeience to aibitiation, and the 
learned ]udge decided that those two agree- 
ments must be floated as together fanning 
one agieement, and that theiefoie the clause 
as to refeience to arbitration, which was found 
only in One of the two parts of that agreement, 
was to apply to matters ausing under eilhei of the 
documents which, taken together, made up the 
agieement That is entirely diffeicnt fiom the 
present case.— p 155. bowen and pry, L,jj. 
concuned 

Turnook v Sartoris, dmtingiushed. 

Ives and Bailed i\ Willans (post, col. 60). 
Bussell v. Pellegrini (1856) 26 L* J. Q B 75 , 
0 El, A B1 10*0 , 3 Jui. (N H.) 184 , 3 W. It 71 
— Q B. ; dissented from, Tlaunt r. Lazanl (1858) 
27 L J. Ex, 399 — EX. , iff erred to, Mimfie i. 
Ey. Passengeis Assurance (jo. (1881) 44 L. T. 552 
{post, col 60), 


II I 

ot the dispute between lumselt anil 
theseivant to aibitration But m the pieseut 
case the defendants aie leady to refer the whole 
mattci to aibitiation — p. 497 
chitty, l j. to the same effect 

Eenshaw v Queen Anne Residential 
Mansions Co., /allotted 

Davis v Starr, explained. 

Eariy i Liveipool Malt Co (1S99) 69 L J IJ. 11. 
161 . [1900] 1 Q B 339 ; 81 L T. 621 —c.A. 
LINDI.EY, W R —Counsel lime satished me that 
Dm a v iStair 1 went wiong on the facts 
1 do not think that I was wiong m the law. 
The piinciple of the decision was light, because 
we came to the conclusion that the applicant 
theic, who sought to enforce the arbitration 
clause, was not, in the language of the Act, at 
the time when the proceedings were commenced, 
noi still lemamed, ‘ leady and willing" to do 
particular things necessaij for the proper con- 
duct of the aibitration . . I piefer myself the 
obseivatious made and the view' taken on similar 
facts in lleudiaw v Queen Anno Mansions Co. 
I also think it was the view we took of the facts 
v. Starr which has led to this con- 
troversy, and I vciy much regiet it — p. 163 
homer, l.j to the same effect. 

Wallis v. Hirsch (1851.) 2<i L J. C\ P. 72 , 
1 C B. (I. 8.) 311..— C.P., ilUtmquished. 
Hirsch i Im Thuin (1858) 27 L»J. C P. 254 ; 
4 C. B (N.S. ) 559 . 4 Jur. (N.b ) 587 , 0 V. I!. 
605 — C P. 

Willeaford v. Watson (1872) L E. 5 Eq. 572. 
— WICKENS, V -C. , affirmed, (1873) 42 L J t'li, 
90, 447 , L E 8 Ch 473 , 28 L. T 428 , 21 W E 
350.— C A SELBORNE, L C , JAMES and HELLISH, 
L JJ ; considered, Uillett v. Thornton (1875) 14 
L. J. Ch 89S | L It. 19 Eq 599 , 21 W. K, 437, 
—hall, v.-c , Plews r. Baker (1873) 43 L J 
Ch. 212 . L. E 10 Eq 564. — BACON, V -c ; 
appealed, Law i Garrett (1878) 8 Ch D. 76 — 
C.A JAMES, BAGGALLAi aild THESIGER, L.JJ 
And see col. 60. 

Willesford v. Watson, distim/uished. 

Piercv i . Young (1879) 14 Ch D 200 ; 4i 
L T 710 , 28 AV r It 815.— C.A jessel, M.R, 
BAGGALLAY anil THESIGER, L JJ. 

jessel, M R — The gicat object of these clausei 
•is to pievent the delay and expense of litigation 
but we must not foiget m deciding upon then 
that they do deprive one of the purtiej, that is 
the one who objects to the aibitiation, of tin 
right to lesort to the ordinary tribunals of tb 
country, and he is entitled to say, “ bhmv in 
that I have agreed to refer this matter to ai 
arbitrator.” 1 sai; so because it w'as attempte. 
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tn be argued before us, and Willesford v. Watson \ 
v> as cited to show, that the Court would not 
decide that point. I must say that when Lord] 
Selborne's decision comes to be examined it 
appears tn me to show by inference the contrary, 
for m referring the coustiuction of the articles, 
and the question as to certain acts which were 
alleged to be outside the agreement, to the decision 
of the arbitrator, he went very carefully through 
the case and very caiefullv through the pro- 
visions as to the reference to arbitration, and 
showed that they were so wide that they not 
only included the construction of the document 
itself, but also the question as to whethei the 
acts complained of were or were not within the 
teims of the matters referred to arbitration. Of 
course persons can agree to refer to arbitration 
not merely disputes between them, but even the 
question whether the disputes between them are 
within the arbitration clause. — p. 20S. 

And see post. col. (32. 

Willesford v. Watson, dicta of WICKENS, 
V.-C.. questioned. 

Russell r. Paissell (1SSU) 14 Ch. D. 471 : 49 
L. J. Ch. 2(iS : 42 L. T. 112. 

jes»el, m.r. — The only case which has been 
cited directly bearing upon the point is a case 
before Wiekens, V.-C.. of Willesford v. Watson. 
in which, although the point was not decided by 
him because he thought it was a proppr case ill 
which to make the order to refer to arbitration, yet 
he says this : “ Such orders have been frequently 
made by Courts of law. The construction which 
these Couits have put on the clause seems to 
have been that, whenever the agreement to refer 
covers the question which the action raises, the 
matter should be referred, even although it is 
properly one of law, and even though the 
defendant's case may be properly rateable m a 
cross action ; m fact, m all cases except where 
there is a question of actual fraud. In cases of 
actual fraud the Court refuses to interfere on 
two grounds : first, because when personal fraud 
is in issue the case is properly one of publicity, 
and for a jury ; and secondly, because the parties 
to a contract can hardly be supposed to have 
emleavonreiPto refer to a conventional tribunal 
any attempt by one of them to cheat the other. 
But in all other cases the Courts of law seem to 
consider that the defendant is entitled to the 
reference when he once lias shown that the 
point is one which the plaintiff agreed to refer.” 
That is not a statement of the Y.-C.'s own judg- 
ment, but of what he understood to be the 
practice in the Courts of law, and it is very 
singular that the industry of counsel has not 
furnished me with a decision at law laying 
down anything of the kind, and I am not at 
present aware from wlmt source the Y.-C. 
derived his conclusions. Different minds are 
differently affected by a consideration of the 
same circumstances, but, speaking for myself, 
I am by no means persuaded that these reasons 
are sufficient, or that the Courts of common law 
have ever laid down that they are. — p. 476. 

Ami nee post. col. 61, 

■Willesford v, Watson, Plews v. Baker, 
^Tallis v, Hirsch and Hirseh v. Im Thurn 
{supra, col. .IS), appeared, 

Russell v. Bussell and Seligmann v. Le 
Boutillier (1866) L. I{. I C. P. 681— c.p., 
referred to. 


Randegger v. Holmes (1866) L. R. 1 C. P. 
671 . — t. p., followed. r 

Mimfie if Ry. Passengers Assurance Co. 
(1881) 44L.T. 552. — pollock, b. and Stephen, j. 

Willesford v. Watson and Law v. Garrett 

(supra, col. 38), dicta considered. 

La Compagnie du Senegal r. Woods (1883) 53 
L. J. Ch. 166 , 49 L. T. 527 ; 32 W. R. Ill— 

KAY, J. 

Willesford v. Watson, adopted. 

Lyon v. Johnson (1S89) 5S L. J. Ch. 626 ; 40 
Ch. D. 579 ; 60 L. T. 223 , 37 W. R. 427— 

KAY, J. 

La Compagnie du Senegal v. Woods, 

followed. 

Pini v. Roncoroni (1892) 61 L. J. Ch. 218 ; 
[1892] 1 Ch. 633 ; 66 L. T. 255 ; 40 W. R. 297. 
—STIRLING. J. 


Chappell v. North (1S91) 60 L. J. Q. B. 554 ; 
[1891] 2 Q. B. 252 ; 65 L. T. 23 ; 40 
W. R. 16. — DENMAN and WILLS, jj., 
approved. 

Brighton Marine Palace and Pier Co. v. Wood- 
house (1893) 62 L. J. Oh. 697 : [1893] 2 Ch. 
486 ; 3 R. 565 ; 6S L. T. 669 ; 41 W. R. 48S. 
—NORTH, J. 


Chappell v. North, dismissed. 

Ives and Barker v. Willans (1894) 63 L. J. 
Ch. 78, 521 ; [1894] 2 Ch. 478 ; 7 R. 243 ; 
70 L. T. 674 : 42 W. R. 396, 483— C.A. 
LINDLEY, LOPES and KAY, L.JJ., dls- 
tuujuished. 

Bartlett r. Ford’s Hotel Co. flS95] 1 Q. B. 
850 : 64 L. J. Q. B.452 ; 72 L. T.~529 ; 34 W. R. 
453 ; 14 R. 40S ; 59 J. P. 437. — 0. A. ; affirmed, 
nom. Ford’s Hotel Co. v. Bartlett (1896) 65 L. J. 
Q. B. 166 ; [1896] A. 0. 1 ; 73 L. T. 665 ; 44 
W. II. 241— H.L. (K.) HALSBURY, L.O., LORDS 
WATSON, MACNAGHTEN, MORRIS, SHAND and 
DAVEY. 

lopes, L.J. — In Chappell v. North it was held 
that any application for leave to administer 
interrogatories was a step in the proceedings 
within the meaning of the section [Arbitration 
Act, 1889, s. 4]. Denman, J. said in that case : 

But then it is said that the plaintiff had since 
the delivery of the counter-claim taken steps in 
ihe proceedings, and three different matters were 
relied on as being such steps. The first was 
that he had obtained a series of consents from 
the defendant for the extension of the time for 
the delivery of reply. No doubt if the consent 
had been refused the plaintiff would have had to 
take out a summons, and that summons would 
| have been a step.” That observation of the 
learned judge appears to have been cited by 
North, J. with approval in Brighton Marine 
Palace and Pier Co. v. Woodhouse. Then there 
is Ires and Barher v. Willans. In that case 
a notice by the defendant requiring a statement 
of claim was held not to be a step in the pro- 
ceedings for this’ purpose. But in that case there 
is no intervention of the Court. — p. 851. 
RIGBY, l.j. concurred. 


Ford's Hotel v. Bartlett and Brighton 
Marine Palace and Pier Co. v. Woodhouse, 

discussed. 


-7—-- — . • nmuiuoiia ciouti; or D.d. Uh. 370 : 

[1S9S] 2 Ch. 92 ; 7S L. T. 456— STIRLING, J. 
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Chappell v. Worth, followed. 

County Theatres and Hotel, Ltd. r. Knowles 
*(1902) 71 L. J. K. B. 851 ; [1902] \ K. B. 480 : 
SO L. T. 132.— C. A. COLLINS, M.R., ROMBR and 
MATHEW, L.JJ. 

Hodgsom y. Railway Passengers’ Assurance 
Co. (18S2) S) Q B. 1], 188 — c.A. JESSEL, 
M.R., LIND ley and BOWEN, L.JJ , explained 
and distinguished. 

Box r. Railway Passengers’ Assurance Co. 
(18S5) 51 L. J. Q. B. 505 ; 52 L. T. 672.— o.A. ; 
referring 52 L. T. 519. — mathew and a. l. 

SMITH, JJ. » 

brett, m.e. — In this case the Master was 
not satisfied that the proceedings ought to 
he stayed, nor was the judge, but the Div. Court 
differed from the judge and stayed the pro- 
ceedings in the action ; but the Div. Court did 
not differ on the point of discretion, for the 
Div. Court thought the Court was bound by a 
decision of the C. A. in Hodgson v. Railway 
Passengers' Assurance Co. I am, however, of 
opinion that that case laid down no general rule 
of law, and I think the Div. Court were misled by 
the impression that that case was decided on 
some general rule of law, and not. as it seems to 
me, on the facts of that case, which satisfied the 
judge and the Court that that action ought 
to be stayed. — p. 507. 

BOWEN, L.J. to the same effect. 

BAGGALLAY, l.j — It has been said that 
Hodgson v. Railway Passengers' Assurance Co. 
establishes that m such a case as this the burden 
of proof is on the plaintiff ; but on looking at 
the report and considering the affidavits used in 
that case, at which we have looked, it will be 
found that the case does not go as far as this : 
and there is this difference between that case 
and the present — that there the various tribunals 
before which the case came were all agreed that 
the action ought to be stayed ; whereas in this 
case there has been a difference of opinion. 
— p. 508. 

Russell v. Russell (supra, col. 59), approved. 

Joplin v. Postlethwaite (1889) (51 L. T.629. 
— kay, j. ; isffimeil, c.A,. cotton, bowen 
and ERY, L JJ., applied. 

Tuvnell v. Sanderson (1891) 60 L. J. Oh. 703. 
— KEKEWICH, J. 

Joplin v. Postlethwaite, explained. 

Walmsley v. White (1892) 40 R. 675 , 67 L. T. 
433.— C.A. ; affirming KAY, J. 

lindley, l.j. — I do not read the decision of the 
C. A. m Joplin v. Postlethwaite as being incon- 
sistent with Russell v. Russell, for in Joplin v. 
Pustletlnoaite Kay, J., in the exercise of his 
discretion, declined to stay the proceedings, and 
the C. A. in that case held that he was right, and 
that he was not bound to stay the proceedings. 
— p. 675. A. L. SMITH, L.j. concurred. 

Walmsley v. White, followed. 

Joplin v. Postlethwaite, explained. 

Yawdrey r. Simpson (1895) (55 L. J. Cli. 369 ; 
[1896] 1 Oh. 166 ; 44 W. R. 123.— CHITTY, J. 

Vawdrey v. Simpson, followed. * 

Workman v. Belfast Harbour Commissioners 
[1899] 2 Ir. R. 234.— BOYD and KENNY, L.JJ. 
See judgment of latter, where the cases are 
discussed. 


2. The Arbitrator. 

Jenkins v. Law (179S) S Term Rep. 87, 
overruled. 

Evans c. Thomson (1804) 5 East 189 : 1 {Smith 
380. 

ELLENBOROUGH, C.J. (for the Court).— It a as 
objected on the part of the defendant that the 
award of the umpire was not capable in this 
case of being enforced as a rule of Court, on the 
authority of Jenluns v. Law „• the agreement to 
enlarge the time of making the award, containing 
no express consent that such agreement should 
be made a rule of Court. But, upon considering 
that case, in which the objection appears to have 
been given way to without any argument on the 
part of the counsel who had obtained the rule 
for an attachment, and on which account the 
matter was probably not brought under the 
immediate view and attention of the Court ; and 
upoii conferring, with a view to an uniformity 
of practice on this subject, with most of the 
judges of the other Courts of Westminster Hall, 
we are of opinion that the case referred to cannot 
be supported. — p. 193. 

See Arbitration Act, ISS'J (53 & 54 Yict. c. 49). 

P erring and Keymer. In re (1835) 4 L. J..K.B. 
199 : 3 A .is E. 245 : 1 HA W. 285 ; S. C. now. 
Allen, In re, 5 K. k M. 374 .— k.b. 

Mills v. Bayley (1863) 32 L. J. Ex. 179 ; 2 
H. & C. 3(5 . 9 Jur. (N.s.) 499 ; 8 L. T. 
393 . 11 W. R. 598 — EX. ; and Drury and 
Lyne, In re (1869) 38 L. J. Ch. 278 : 11) 
L. T. 763. — STUART, v.-c., approved and 
applied. 

Rouse and Meier, In re (1871) 40 L. J. C. P. 145 ; 

L. R. 6 C. P. 312 ; 23 L. T. 865 ; 19 W. II. 438 ; 
— c p. , bovill, C.J. dissenting. 

Rouse and Meier, In re, approved. 

Piercy v. Young (supra, col. 58). explained. 

Fraser v. Ehrensperger (or Fraser, In re) ( 1883) 
53 L. J. Q. B. 73 ; 12 Q. B. D. 310 ; 49 L. T. 646 ; 
32 W. R. 240.— C.A. 

brett, m.r. — T he meaning of what the late 

M. E. there [Pierce g v. Young] said was that one 
of the parties could not revoke the* agreement 
to refer, but that he could revoke the submission 
to a particular arbitrator. — p. 318. BOWEN, L,J. 
concurred, 

RouBe and Meier, In re, discussed. See per 
BOWEN, L.J. 

Smith and Service and Kelson, In re (1890) 59 

L. J. Q. B. 533 ; 23 Q. B. D. 545 ; 63 L. T. 473 ; 
39 W. R. 117 ; 6 Asp. M. C. 553.— C.A.. ESHER, 

M. R.. LINDLEY and BOWEN, L.JJ. 

Smith and Service and Kelson, In re, 
expla med. 

Manchester Ship Canal Co. e. Pearson (1900) 
69 L. J. Q. B. S52 ; [1900] 2 Q. B. 606 ; 83 L. T. 
45 ; 48 W. E. 689. — c.A. 

v. williams, L.J.— If the judgments of the 
M.R. (Lord Esher) and Lindley, L.J., in Smith 
and Selson, In re, he read by the light of the argu- 
ment for the appellants, it is quite clear that 
they did not intend to say that sect. 4 of the 
Arbitration Act, 1889, did not apply to the case 
because the leference was to three arbitrators. 
The argument for the appellants was that sect. I 
did not apply to the case because no legal pro- 
ceedings had been commenced, and it was for 
that reason that the Court said that sect. 4 did 
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nut apply. No application could be made to stay 
the proceedings until the action had been com- 
menced. But in the circumstances of the present 
case it is quite plain that sect. -1 applies and the 
applicants for a stay, having given their under- 
taking to name an arbitrator, are entitled to have 
the stay for which they ask. — p. 854. 

A. L.' SMITH, L.J. to tlic same effect. 

Baker v. Stephens (IStlT) 36 L.J. Q. B. 236 ; 

S B. & S. 43S ; L. It. 2 Q. B. 528 ; 15 W. it- 
902 — Q.R.. applied. 

Baring-Gould r. Bharpington Pick and Shovel 
Syndicate ( 1808) 67 L. J. Ch. 622 ; [181)8] 2 Cli. 
633 ; 79 L. T. 185 ; 47 W. It. 23. 

Stirling. J. — The meaning of entering on the 
reference" was considered m Balter v. Stephens. 
where* it was held that it meant not merely the 
making an appointment to hear the parties, but 
actually beginning to hear them, and that an 
award was made in time if within the limit 
reckoned, not from when the arbitrator accepted 
the office, or took upon himself the functions of 
arbitrator by giving notice of his intention to 
proceed, but from when he entered into the 
matter of the reference, either with both parties 
before him, or under a peremptory appointment 
enabling him to proceed c,r parte. — p. 624. 

This latter ca^e re.cer.ml an thin paint , twin. 
Baring-Gould and Sbarpington Combined Pick 
and Shovel Syndicate. In re (189!)) 68 L. J. Ch. 429 . 
[1899] 2 Ch. SO ; SO L. T. 739 ; 47 "W. E. 564. 
— C.A. LINDLEY, M.R., RIGBY and COLLINS, L.JJ. 

Hart v. Duke (1S62) 32 L. J. Q. B. 55 ; 9 
Jur. O.S.) 119 : 11 W. E. 75.— BLACK- 
BURN, J., applied. 

Robinson v. Davies (1S79) 49 L. J. Q. B. 
218 ; .» Q. B. D. 26 ; 2S \V. E. 255. — LUSH and 
MANISTY, JJ. 

Hart v. Duke, commented on. 

Ivirk v. East and "West India Dock Co. (1886) 
55 L. T. 245 ; 50 J. P. 196.— GROVE and STEPHEN. 
jj. ; affirmed, c a. Coleridge, c.j., lindley 
and LOPES, L.JJ. ; hut reversed, twm. East and 
West India Dock Co. r. Kirk (18S7) 57 L. J. 
Q. B. 2 95 ; 12 App. Cas. 738 : 5S L. T. 158.— 
H.L. (E.) r-HALSBTJRY. L.C.. LORDS WATSON. 
FITZGERALD and MACNAGHTEN. 

East and West India Dock Co. v. Kirk, 

considered. 

James r. James (1S89) 58 L. J. Q. B. 300, 424 ; 
23 Q. B. D. 12 ; 61 L. T. 310 ; 37 "VV. Pv. 600.— 
C.A, LINDLEY and LOPES, L.JJ. 

Tabernacle Permanent Building Society v. 
Knight (1892) 62 L. J. Q. B. 50 ; [1892] 
A. C. 298 : 67 L. T. 483 : 56 J. P. 709.— 
H.L, (E.) HALSBURY. L.C., 'LORDS WAT- 
SON. HERSCHELL, MORRIS and FlEtD ; 
uffirming S. C.nom. Knight v. Tabernacle 
Permanent Building Society (1891) 60 
L. J. Q. B. 633 ; 65 L. T. 550 ; 39 W. E. 
507 ; 55 J. P. 534.— C.A. ESHER, M.R., i 
FRY and BOWEN, L.JJ. ; which reversed, 
[1891] 2 Q. B. 63 ; 64 L. T. 204.— WILLS | 
and V. WILLIAMS. JJ. ; followed on this 
point ; East and West India Dock Co? v. 
Kirk, explained. 

Partner and Hosken, In re (1S97) 67 L. J. 
Q, B. 1 ; [18981 1 Q. B. 131 ; 77 L. T. 350 ; 4G 
■W. 1L 49.— C.A.’ 

o hitTy, l.j.— O ur decision is quite consig- 
ned in principle with that of Loul Esher and 1 


the other members of the Court in Keighley , 
Maxsted <)’• (Jo. and Dimwit 4‘ Co., In re ( jwst, 
col. 72). There, in dealing with sect- 10 of the 
Arbitration Act, ISS'J, the Court referred to the 
corresponding sect. 8 of the Common Law Pro- 
cedure Act, 1854, and the previous decisions on 
that section. But they had not- to take into 
their consideration the new enactment of sect. 19 
of the Arbitration Act, 1889, and the general 
efEect of that enactment on arbitrations, and on 
the application of sect. 10 to circumstances such 
as those before us. . . . In Bast and West India 
Bock Co. v. Kirli, decided before the Arbitration 
Act, 1SS9, wasjiassed, it was held by the House 
of Lords that the Court had jurisdiction to give 
leave to revoke the submission if there was 
reasonable ground for supposing that the arbi- 
trator was going wrong in point of law, even in 
a matter within his jurisdiction. The' leave 
would have been given in the circumstances of 
that case if the parties had not come to terms 
that the arbitrator should state a special case for 
the decision of the Court. This jurisdiction, 
as was held m James v. James ( supra ), is 
discretionary, and to be exercised according to 
the circumstances of the case. In East and West 
India Bock Co. v. Kirk the discretion was 
exercised while the arbitration was still pending, 
and consequently the decision does not directly 
bear on the present case.— p. 4. 

lindley, M.R. to the same effect. 

Tabernacle Permanent Building Society v. 
Knight ancl Palmer and Hosken, In re, 

followed . 

Montgomery, Jones & Co. ancl Liebeuthal & Co., 
In re (1898) 78 L. T. 406.— c. A. A. L. SMITH, 
CHITTY and COLLINS, L.JJ. 

Knight and Tabernacle Permanent Building 
Society, In re (1892) 62 L. J. Q. B. 33 ; 
[1892] 2 Q. B. 613 ; 4 Ii. 67 ; 67 L. T. 
403 ; 41 "VV. E. 35 ; 57 J. P. 229.— C.A. 
ESHEE, M.R., BOWEN and KAY, L.JJ., 
dinting mshed. 

Kirkleatham Local Board’s and Stockton and 
Middlesbrough "Water Board’s Arbitration, In re 
(1892) 62 L. J. Q. B 180 ; [1893] 1 Q. B. 375 ; 4 
B. 194 ; 67 L. T. Sll ; 57 J. P. 421.— C.A. 

The Court (lindley, bowen and A. L. smith, 
L.JJ.) held that as the arbitrator had stated his 
award in the form of a special case, an appeal lay 
to the C. A. from the judgment of the Div. Court 
(Pollock, B. and Williams, J.). Kniglit utul 
Tabernacle Permanent Building Society, In re, 
was not in point, because there the special case 
was not a statement of the arbitrator’s award, 
but merely the submission for the opinion of the 
Court of a question of law arising in the course 
of the reference, and consequently the opinion 
of the Court upon it was merely consultative, 
and not a judicial decision, and therefore not 
appealable. 

And see Euilding Societies Act, 1894 (57 & 58 
Viet, c. 47), s. 20. 

Jackson v. Barry Railway (1S92) [1893] 1 
Ch. 23S ; 2 E. 207 ; 68 L. T. 472 ; 9 Times 
L. E. 90.— C.A. lindley and bowen, l. jj.; 
a. jj . smith, l.j. dissenting, approved . 

Nuttall v, Manchester (Mayor) (1892) 8 
Times L. E. 513.— MATHEW and A. L. 
SMITH, JJ,, appeared and distinguished. 

Eckersley v. Mersey Docks and Harbour Board 
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(1894) 9 R. 827 ; [1894] 2 Q. B. G67; 71 L. T. 
80S— C.A. 

’ ESHER, M.R — It is necessary to &>ow at least 
a probability that he would be biassed — that was 
decided m Jaelisnn v. Barry Railway ... In 
that case [Xuttall v. Manchester (Mayor)] there 
had been an unseemly personal dispute between 
the contractor and the engineer, and the cngineei 
had cxpi esscd himself in a way indicating that 
lie had prejudged the matter. The decision there 
was quite right, but is not in point. — p. 829. 
LOPES and DA VET, L.JJ. concurred. 

Jackson v. Barry Railway and Eckersley v. 
Mersey, &o. Board, principle, applied. 

Bright r. River Plate Construction Co. (19U0) 70 
L J. C’h. 59 ; [1900] 2 Ch. 835 ; 82 L. T. 793 ; 
49 AY. II. 132 ; 64 J. P. 695.— cozens-hardy, j. 

Coombs, In re (1850) 4 Ex. 839.— ex , 
applied. 

Roberts f. Eberhnrdt (1858) 28 L. J. C. P. 74 : 
3 C. r». (N.K.) 482, 506 ; 4 Jur. (x.S ) 113, 898 ; (5 
W.E. 793 — EX.CH. WIGHTMAN aild CROMPTON, 
jj. dissenting ; reicrsing [1857] 27 L. J. C. P. 
70— C.P. 

Threlfall v. Eanshawe (1850) 19 L. J. Q. B. 
334 ; 1 L. M. & P. 140.— COLERIDGE, J., 
questioned. 

Parkinson v. Smith (18G1) 30 L. J. Q. B. 178 ; 
9 W. R. 340. 

Blackburn, J. — 1 have just spoken to my 
brother Wightman about this case, and he has 
expressed considerable doubts whether Threlfall 
v. Finish a we is good law. Other of the judges 
whom I have consulted have also expressed some 
doubt — p. 186. 

Virany v. Warne (1801) 4 Esp. 47 ; 6 R. R. 
839 — kenyon. c.j. ; Burroughesv. Clarke 
(1831) 1 D. P. O. 48.— TAUNTON, J. : 
Swinford v. Burn (1818) Gow 25. — 
Dallas, c.j. ; Hoggins v. Gordon (1842) 
11 L. J. Q. B. 286 ; 3 Q. B. 467 ; 2 G. & D. 
656 ; 6 J ur 895 . — q.b. ; and Coombs, In re, 
discussed and, distinguished. 

Crumpton and Holt r. Ridley te Co. (1S87) 
20 Q. B. D. 48 ; 57 L. T. 809; 36 W. R. 554. 

A. L. smith, ,T. , after referring to the above- 
mentioned eases, continued : — In my opinion if 
the point now in hand ever comes to be decided 
by a Court of review, if that be necessary, it will 
be held, and I believe the law to be, that upon 
an arbitiation such as we are now dealing with, 
there is an implied promise by the parties 
appointing the arbitrators and umpire jointly to 
pay them for their services. In my judgment, 
in the cases above referred to Courts were not 
dealing with the class of arbitrators and umpire 
to which the case in hand refers. — p. 53. 

Steward v. East India Co. (1700) 2 Vera. 
380 ; 1 Eq. Cas. Abr. 40, 73— HARD- 
WICKS, L C., corrected. 

Bummer r. Chippenham Corporation (1807) 
14 Yes. 245. — ELDON, L C. 

Steward v. East India Co., e.r plained. 

M* Intosh r. G. AY. Ry. (1849) 2 De G. & Km. 
748; 18 L. J. Cli. 94; 13 Jur. 92; affirmed. 
(1850) 19 L. J. Ch. 374. 2 Mac. &.J i. 74: 2 
Hall A Tvv 250:14 Jur. 819— cottenham, L c. 

KNIGHT BRUCE. V.-C. — It is not to be found 
in the Registrar’s book, but there is a note of the 
argument and of the judgment in the Court 
book of the day, July 10th, 1700. The note is, 
O.C. 


“ Allow the demurrer." Lord Eldon appears to 
have thought that there va, an error m the 
report, and that the demurrer must have been 
overruled, but the Court book say». - Allow the 
demurrer ; and as to the [ilea, let" it >tand for an 
answer, with liberty to except, and save the 
benefit of the plea until the hearing. " I mention 
this, not because I think it bears importantly 
on this case, but because the mfoimatiou may he 
acceptable to the bar. — p. 770 and n. 

Steward v. East India Co., disapproved. 

Padlev r. Lincoln AYatenvorks Co (1850) 2 
Mac. fc G. 68 : 19 L. J. Ch 436 : 2 Hall & Tw. 
295 ; 14 Jur. 299. — COTTENHAM, L.C. 

Buccleugh (Duke) v. Metropolitan Board of 
Works (1872) 41 L. J. Ex. 137 ; L. R. 5 H. L. 
41S ; 27 L. T. 1. — h.l (e.) lords Chelmsford, 

WEST BURY, COLONSAY and CAIRNS, with the 
judges: reversing (1870) 39 L. J. Ex. 130; 
L R 5 Ex. 221 : 23 L T. 255.— EX. CH. : which 
rerersrd 37 L J. Ex. 177 : L. R. 3 Ex. 306. — EX. ; 
discussed. Caledonian Rv. v. A Vn liter's Tiustees 
(1882) 7 App. Cas. 259 :*4G L. T. 826 : 30 W. R. 
569 : 46 J. P 676.— H.L. (SC.) SELBOItNE, L.C., 
LORDS O’ HAGAN, BLACKBURN and WATSON; 
referred to , Green r. Belfast Tramways ( 'o. (1887) 
20 L, R. Ir. 42. — q.b d. : followed. Essex r. Acton 
Local Board (1889) 58 L. J. Q. B. 594 : 14 
App. Cas. 153 : 61 L. T. 1 ; 38 W. R. 209 : 53 
J. P. 756. — H.L. (E.) HALSBURY, LC., LORDS 
WATSON, BEAMWELL, FITZGERALD and 
MACNAGHTEX ; London, Tilbury & Southend 
Rv. and Gower’s AValk School Trustees, In re 
(1889) 59 L. J. Q. B. 162 : 24 Q. B. B. 326 ; 62 L. T. 
306 : 38 \A r . R. 343.— C.A, ESHER. M.R., LINDLEY 
and lopes, l jj. : O’Rourke r. Rv. Commissioners 
(1890) 59 L J. I». C. 72 : 15 App. Cas. 371 ; 63 
L. T. 66— P.C. LORDS SELBORXE, WATSON and 
FIELD and SIR B. PEACOCK: considered. Whitelev 
and Roberts, In re (1890) 60 L. J. Ch. 149 ; [1891] 
1 Ch. 558 ( post. col. 72) : referred to, Reg. 
(Moore) r. Abbott (1896) [1897]* 2 Ir. R. 362.— 
Q b.d. ; Co Mayo Presentment, In re. Kelly v. 
Reg. [1898] 2 Ir. R. 731. — Q B.D. ; di trussed, 
Falkmgham r. A T ictoriau Rv. Commissioners 
(1900) 69 L. J. P. C. 80; [1900] A. C. 452; 
82 L. T. 506.— P.C. HALSBURY, RC.. LORDS 

macnaghten. davey and Robertson ; referred 
to, Clippens Oil Co. >. Edinburgh and District 
Water Trustees (1901) 3 Fraser 1113. — CT. of 
session. And see “ Lands Clauses Act.” 


3. The Umpire. 

Neale v. Ledger (1812) 16 TSast 51 ; 14 R. R. 
2S3.— K.B.. disappeared ; Cassell, In re (1S29) 9 
B. & C. 624 ; 7 L. J. (o.s.) K. B. 329 ; 4 M. & R. 
555, — k.b ; Ford r. Jones (1832) 1 L. J, K. B. 
104 ; 3 B. ik Ad. 248.— k.b. 

Ford v. Jones, considered . 

Tunno and Bird, In rc 71833) 5 B. iz Ad. 488 ; 
3 L. J. K. B. 5 ; 2 N. M. 328 ; 39 E. R. 537. 

DENMAN, CJ. — The decision there piobably 
went upon some difference in the affidavits of 
the respective parties, for Littledale, J„ says, 
•'sqcli assent must always be a matter of doubt,” 
which shows that a difficulty was felt there in 
getting at the ieal facts. — p. 495, 
parke and taunton, jj.to the same efilct, 
patteson, .T. — I have no distinct recollection 
of the manner in which Ford v. Jones was put to 
the Court ; hut I think the circumstance of the 
parties having been present at the choice of an 

" ' 3 
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umpiie by hit, ami consenting to it was not 
stiongly bi ought to their attention. It does not 
appear to have” been insisted upon in showing cause 

1 can hardly think, if it had directly appeared 
that the parties agreed to the mode of choice, 
the C'ouit would have decided as it did. — p. 1‘JS 

Cassell. In re. commented on hut adopted. 

Hodson r. Drewiy (1839) 1 IV. IV. & H. old ; 

2 Jur. loss : 8 . C. Hum. Hudson, In ie. 7 D. I’. C. 
569.— LITTLEDALE, .T. 

Neale v. Ledger Q.itpra'), up pm red. 

Cassell, In re, full aired. 

Euiopean and American Steam Shipping Co. r. 
Croskey CISCO) 29 L. J. C. I*. 155 ; 8 U. B. (N.S.) 
397 : if Jur. (N.fc.j S!H! : 8 IV. 11. 236. — C.X 1 . 

Neale v. Ledger and European, &c. Co. v. 
Croskey, applied. 

Morgan i. Holt (or Boult) (1863) 1 N. II. 271 ; 
7 L. r L 671 . 11 IV. It. 21)5. — Q.B. 

Neale v Ledger, appmied. 

Cassell, In re, distinguished. 

Hopper. In re (1867 ) L. It. 2 Q. Y>. 3(17 ; 3(1 
L. J. I). B. {17 ; 8 B. A S. 100 . 15 L. T 5(16 ; 15 
IV. 11. 443. 

cock B CRN, c J. — Then comes the question as 
to whether there has been such an appointment 
as to give jurisdiction to the umpire : and what 
appeals to be the case is, that the two arbitrators, 
not being able to agree in the appointment of 
an umpiie. dul cast lots as to which of two 
persons should be appointed , but then, before 
they did that, they each agreed that the man 
proposed by the other was a fit and pioper 
person to be umpire, and to discharge the duties 
which would be thrown upon him. IV e have it, 
therefore, that theie was undoubtedly a con- 
current judgment as to the fitness of the peison 
who was finally appointed ; and when the arbi- 
trators have come to such a concurrence as to 
the fitness of either of two persons for the office 
of umpiie. and the only difference between them 
is as to which of the two they shall appoint, and 
the appointment is settled by lot, such a case 
falls diieetly within the decision of Neale v. 
Ledger, a case upheld by the Court of C. P. in 
Lumpen n and American Steam Shipping Co. v. 
Cmsshij. where Eile, C.J., in pronouncing the 
judgment of the Court, distinguishes it from 
Cassell, Eu' parte, and says that Neale v. Ledger 
ought to be upheld in any case in which the 
facts are the same. A similar point came before 
the Court in Morgan v. Moult, where all the 
eases now cited were mentioned, and this Court, 
acting on Neale v. Ledger and European and 
Amrnean Steam Shipping Co, v. Croskey, came 
to the same conclusion.— p. 373. 

black burn. J. to the same effect. LUSH, J. 
concurred. 

Leeds v. Burrows (l.Xlu) 12 East 1.— K.B., 
dtsii t guished. 

Jebb r. BicKieiuan (1829) M. A M. 340 ; 31 
R. B 737. — PARKE, J. 

Leeds v. Burrows, discussed. 

rLord, In re (1854) 24 L. J. C'h. 115; 1 Iv. & 
J. 90 ; 3 Eq. R. 197 . 3 IV. R. 186.— 
WOOD, V.-C., approred hut not applied. 

Collins v. Collins (1858) 2S L. J. Ch. 184 ; 
26 Beav. 308; 5 Jur. (N.S.) 30 : 7 IV. R. 116,— 

BOJilU.Y, M.R. 


Collins v Collins, followed. 

Bus / Helsbam (1866) 36 L. J. Ex. 20 ; L. R. * 
2 Ex. 72 ; 4 f H. & C. 642 ; 15 L. T. 481 ; 15 IV. R. 
259.— EX. 

[At a sale by auction one of the conditions was 
that, if any mistake was made m tlie description 
of any of the pioperties offered for sale, or if any 
error whatever appeared in the particulars of 
sale, such mistake or error should not annul the 
sale, but a compensation in such case should be 
given, to be settled by two referees, one to be 
appointed by either party to the sale, or an 
umpire. It was held, following Collins v, 
Collin.',, that, the reference indicated m the con- 
dition being one of the guantum of compensation 
only, was not. a reference to arbitration of an 
existing or futuic difference within the meaning 
of the C. L. P Act, 1854, s 11 : and that the 
plaintiffs had, theiefore, no power under sect. 13 
of that Act. to appoint their referee as sole arbi- 
tratoi.] 

Lord, In re, and Anglo-Italian Bank and 

De Rosaz, In re (1867) L. II. 2 Q, B. 452 ; 

16 L. 'J'. 412 — Q.B ..followed. 

He Rosaz r. Anglo-1 talian Bank (1869) L. R. 

4 Q B. 462 ; 38 L. J. Q. B. 161 : 17 IV. R. 724. 

lush, J. — There are various sections in the 
Companies’ Clauses Consolidation Act, 1845, 
referring to arbitration. There are sections 
which also contemplate the appointment of an 
umpire m the event of the arbitrators disagree- 
ing, but there is no section which gives power to 
any person to appoint an umpire for the settling 
of a dispute in cases where the arbitrators differ 
or neglect to appoint an umpire. The only 
clause providing the means of appointing an 
umpire where the arbitrators disagree, is con- 
fined to disputes between claimants and railway 
companies, and then the umpire is to be appointed 
by the Board of Trade. But nothing in those 
sections warrants the appointment of- an umpire 
by a judge. However, Lord, In re, before the 
present V.-C., then Wood, V.-C., sanctioned as it 
is by the decision of this Court m Anglo-Italian 
Hunk and Be JRosaz, In re, is an authority that the 
Common Law Procedure Act, 1854, s. 12, would 
enable a judge to make that appointment, — 
p. 471. H annex and hayes, jj. concurred. 

Collins v. CollinB and Bos v. Helsham, 

affirmed. 

Hopper, In re (supra), explained. 

Dawdy, In re (1S85J 15 Q. B. D. 426 : 64 L. J. 
Q.B. 474; 53 L. T. 800.— C.A. 

ESHEE, m.r. — T he case comes within the 
authority of Collins v. Collins and Eos v. 
Ilehtham, which decide that persons so appointed 
arc valuers, not arbitrators. Hopper, In re, is 
not inconsistent ; there the judges of the Court of 
Q. B. only said that if those eases bore the con- 
struction which counsel had attempted to put 
upon them, they could not agree with them ; 
they did not say that they thought the cases had 
been wrongly decided. Blackburn, J. said: 

“ Collins v. Collins and Bos v. Helsham go to 
this extent, that, where compensation is to be 
settled by a particular person, that is not neces- 
sarily aif award. In that I quite agree. An 
appraisement is not necessarily an award. If 
those cases are to be supposed to go as far as to 
decide that an agreement to assess compensation 
and ascertain value could not be a matter of 
arbitration, and there is to be no award, I should 
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certainly pause before I concurred in them.” 
J [upper, In re, therefore, in no w.\y take.-, away 
from the authority of Collins v. Collin', and Bo* v. 
llelskam. — p. 430, baggallay, l j. concurred. 


T 4. The Award. 

Thomas v. Harrop(l$23) 1 Sun. k S. 524 ; 
24 li. 11. 221 —LEACH, V.-C . not full, need. 

White r. Sharp (1844) 13 L. J. Ex. - 215 ; 12 
SI. k W. 712 , lD.i:L. 1030 ; 1 Car. k K. 348 ; 

8 Jur. 344. 

parke. b. — Thomas v. Harr up is very loosely 
and shortly reported, being merely ex relatione. 
The case there may, perhaps, have been that no 
notice was given to the fourth arbitrator that 
the others had made an award ; however, the 
decision is very unsatisfactory, and cannot guide 
oitr judgment. — p. 215. 

aldbrson, B. to the same effect, rolfe, b. 
concurred. 

Galloway v. Keyworth (1854) 23 L. J. C. P. 
218 : 15 0. B. 228 ; 2 C. L. 11. S60.-rC.P., 
confirmed. 

BohrenV. Bremer (1854) 3 C. L. 11. 4IJ. — c.P. 

Samuel v. Cooper (1835) 2 A A E. 752 ; 1 
H. k W. 88; S. C, worn. Samuel v. Levey, 4 
N k M. 520.— K.B. 

Gray v. Gwennap (1817) 1 B. & Aid. 106 ; 
18 It. II. 442.— k.b. ; and Dunn v. 
War Iters (1842) 11 L J. Ex. 188 ; t) M. k 
W. 293 ; 1 D. (NS.) 62(i.— EX., followed. 

Gyde v. Boucher (1836) 2 H. k W. 127 : 5 
D. 1 J . C. 127.— COLERIDGE J., overruled. 

Creswick r. Harrison (1850) 20 L. J. C. P. 56 ; 
10 C. B. 441 ; 15 Jur. 108 ; 1 L. M. k P. 721 ; 
affirmed, nom. Harrison r. Creswick (1852) 21 
L. J. C. P. 113; 13 C. B. 399: 10 Jur. 815.— 
EX. CH. 

maule, J.— I think that the words 4> of and 
concerning the said several premises so referred 
as aforesaid,” make the award sufficient without 
a special finding on each particular point, and 
^hat the award is conclusive. This opinion . . . 
* in accordance with the decided cases. In 
Bn mi v. Warlterx Lord Abmger does not say 
that he would have decided otherwise, but lie 
merely says he would have required time to 
consider the subject . and if he had done so I am 
inclined to think he would have come to the 
same conclusion. Gyde v. Boucher is opposed 
to the other cases ; but when the alternative is. 
either to oveirule the decision of one judge, or to 
overrule a long current of authorities. I do not 
think that the Court can entertain much doubt. 
— p. 58. 

jeryis. C.J. to the same effect. 

Gumm v. Bowler (I860) 29 L. J. Q. B 189 ; 
2 El. & Bl. 890 ; 6 Jur. (N.s.) 1093 ; 2 L. T. 
282 ; 8 W. 11. 436 — Q.B., followed. 

Courtauld r. Lenh (1809) 38 L. J. Ex. 124 ; 
L. It. 4 Ex. 187 ; 20 L. T. 496.— ex. 

Gumm v. Bowler, observed upon. 

Jones i. Victoria Graving Dock Co. (1877) 2 
Q. 11. D. 311 ; 46 L. J. (J. Ik 219 ; 36Tb. T. 317 ; 
25 IV. It. 501.— V . A 

Coleridge, c'.J. — I am, myself, not at all dis- 
posed to differ from the judgment which was 
pronounced in. Gumm v. Bowler. — p. 328. 

bramwell, l.j. —Notwithstanding my very. 


great respect for the judges who expressed the 
opinion they did m Gumm v. Fowler , 1 have 
much misgiving with respect to it. — p. 329. 

brett, L.J.— But I think that the words, of 
this reference do, according to the decision in 
Gumm v. Fowler , amount to an agreement that 
there shall be no appeal against the opinion of 
the Court or the decision of the arbitrator. 
Whether 1 should have thought so or not at the 
time when that case was decided, I do not know. 
But that case was decided in I860, ami the 
interpretation then given to thoie words has 
been adopted m the recognised hooks of the 
profession ever since. — p. 330, 

Cartwright v. Blackworth (1832) 1 D. P. C. 

489.— littledale. j., overruled. 

Donlan r. Brett (1834) 2 A. A E. 344; 4 
N. k M. 854 : 4 L. J. K. B. 55. 

DENMAN, C.J. (for flic Court). — In this case it 
was contended, in support of the rule, that an 
award, that a verdict for a sum named should he 
entered for the plaintiff, is tantamount to an 
order that the defendant shall pay so much to the 
plaintiff. My brother Littledale’s decision in 
Cartwright v. Blackworth is in favour of this 
view : on the other side a case in the Ex. {Jack- 
■son v. Clark (1825) M’Clel. A Y. 200; 13 Price 
208] was cited as being opposed to it. We have 
conferred with my brother Littledale, and lie 
agrees with us that the rule cannot be made 
absolute; and he informs us that he should not 
have decided as he did in Cartwright v. Black - 
worth, if he had been aware of the case in the 
Ex.— p. 347. 

Donlan v. Brett .followed. 

Hayward r. Phillips (1837) 6 L. J. K. B. Ill) ; 
6 A. k E. 119; 1 N. A P. 288 , 1 Jur. 985.— K.B. 

Cartwright v. Blackworth, followed. 

Alcoclc, Ex parte (1875) 1 C. P. D. 68 ; 45 
L. J. C. P. 86 ; 33 L. T. 532 ; 24 W. 11. 320. 

grove. J. — There seems to me to be no dis- 
tinction between Cartwright v. Blackworth and 
tins case. There there wah an enlargement ,of 
the rule : here there was a postponement, after 
counsel had been instructed to < vppose the rule, 
and with his consent. I must confess I can see 
no substantial distinction between the two cases. 
— p. 70. Archibald, J. concurred. 

Lonsdale (Lord) v. Littledale (1794) 2 Ves. 
451. — LOUGHBOROUGH. L.C. ; Nichols V. 
Chalie (1S()7) 14 Ves. 265. — eldos. l.c. ; 
and Quine tt v. Bannister (18U8) 14 Ves. 
530. — ELDON. L.C., di.sru.ssed. 

Nichols / . Roe (1834) 3 Myl. A K. 431. — 
brougham, L.c. ; reversing 3 L. J. <Jh, 90 ; 5 
Sim 156.— SHADWELL, V.-C. 

Ashton v. Pointer (1834) 2 D. P. C. 651 ; 
S. C. 3 D. P. 0. 201 ; 4 L. J. Ex. 71 , 
overruled. 

Jupp r. Gravson (1834) 4 L. J. Ex. 8 ; 3 
D. P. (i. 199 ;• 5 Tyr. 150 ; 1 C’. M. A R. 523 .— ex. 

Kent v. Elstob (1.802) 3 East 18 : 6 It. R. 
520. — K.li„ distinguished. 

Doe d. Oxenham v. Cropper (ISJ9) 8 L. J. 
Q. Ik 241 ; 10 A. k E. 197 ; 2 P. & D. 
490 ; 3 Jur. 578.— Q.B.. di.scu.tsed. 

Leggo a Young (1855) 24 L. J. C. P, 200 ; 
16 C. B. 626.—C.P. ,1 ltd .stc post. 

3—2 
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Leggo v. Young (col. 70). followed. 

Wirashurst r. Burrow Shipbuilding Co. (1877) 
18 L. J. Q. B. 177 ; 2 Q. B. D. 335 (post, col. 75). 

Hall and Hinds. In re ( 1 SU) 10 L. J. C. P. 
210; 2M. & 0.817: 3 Scott (X.R ) 250. 
— Tils DAL. c.j. (for the Court), com- 
mented on. 

Phillips r. Evan', tor Edwards) (1843) 13 L. .1. 
Ex, SO ; 12 M. & W. 30!* ; 1 D ic L. 123.— EX. 

Hall and Hinds, In re, discussed. 

Haersrer r. Baker (1845) 14 L. J. Ex 227 ; 14 
M. & W. 9 ; 2D.ic L. 85(3. — PARKE, B. (for the 
Court). 

Phillips v. Evans, commented on. 

Hutchinson r. Shcppeiton (1840) 13 Q. B. 
055 ; 13 Jur. 1008. 

denman. c.j. (for the Court). — The learned 
counsel for the defendants relied upon some 
strong expressions used by my brother Parke in 
Phillips v. Enins , winch seem to indicate that 
no mistake of an arbitrator can ever be a 
sufficient ground for setting aside an award. 
Though fully sensible of the piopnetv of observ- 
ing the greatest caution with regard to this 
subject, to avoid inquiries which would unravel 
bygone transactions and keep alive the litiga- 
tion which the parties had hoped to terminate 
by reference, we cannot think the rule universal, 
and subject to no exception. It is at most one 
for guiding our discretion, which cannot be so 
absolutely fettered and rendered powerless. If 
awards are allowed to be questioned under any 
eirenmstanees, it may be difficult to thaw a line : 
but a line must be drawn somewhere, and this 
case will certainly not be found to fall within it, 
wheiever drawn. If the Court might with pro- 
priety have refused that application m the flist 
instance, yet the rule having been granted on 
affidavits clearly setting forth without con- 
tradiction a case of gross injustice, which the 
Court has power to remedy, we ought not to 
sanction that injustice. It may be observed 
that -Hull and Hindu. In re, is a clear precedent 
for our taking this course, and is not overruled 
by the Court of Ex. in Phillips v. Enins, in which 
the facts were held by Aldeison. B., not to be 
brought satisfactorily before the Court, as they 
are in this case. Hall and Hinds. In re, is 
expressly lecognised in Hanger v. Halier , where 
the Court refused to interfeie in the judicious 
observations of the present L.C.B. — p. 938. 

Aiul see post. eol. 72, 

Hobson and Hailston, In re (1831) 1 R. & Ad. 
723. — K.B. : and Hutchinson v. Shepper- 
ton, applied. 

Mills r, Bowveis’ Society (185(3) 3 K. ic J. 66. 
—wood, v.-c. And see post. 

Phillips v. Evans and Hall and Hinds, In re. 
(supra), observed on. 

Hogge r. Burgess (1858) 3 H. & N. 293 ; 
27 L. J. Ex. 318 ; 4 Jur. (N.S.) 668 ; 6 W. II. 
504.— EX. 

CHANNEL!,. B. — Hall and Hinds. In re. went 
to the utmost extent. . . That case, however, 
was under the consideration of the Court in 
Phipps v. Ennis, hut they did not act. upon it. 
— p. 3U0. 

Phillips v. Evans, refer red to. 

Hodgkinson v. Fernie (185?) 27 L. J. 0. P. 66 : 
3C. B. (N.s.) 204, — c.P, „ 


Hogge v. Burgess, explained. 

Holgate v. Killick (18(31) 7 H. & 1ST. 41S ; 31 . 
L. J. Ex. 7 ; f 3 L. T. 35S . 10 TV. B. 19. 

b ram well, b.— I am not dissenting from 
anything that was said by the Court in Hogge v. 
Burgess, or by the Court of K. B. m Kent v. Elstoh 
[supra, col. 70], -where it was held 'that a paper 
delivered contemporaneously with the award 
formed part of it. Those decisions were right 
upon the facts. ... In Hogge v. Burgess, 
Watson, B.. whose opinions are entitled to the 
greatest respect, uses the general word “ con- 
temporaneous.” by which lie means a writing 
forming part of the award. Neither he nor my 
brother Martin ever intended to depart from 
the ratio decidendi , or the opinion expressed by 
the Court of C. P. in Leggo v. Young [supra, 
col. 70].— p. 421. 

-WILDE, b to the same effect. 

Hutchinson v, Shepperton {supra, col. 71), 
a pplied. 

Flynn r. liobertsou (I860) 38 L. J. 0. P. 240 ; 

L. 11. 4 (J. P. 324 ; 17 IV. It. 767.— C.P. 

Plynn v. Eobertson, distinguished. 

Allen v. Greenslade (1875) 33 L. T 567. — q.b. 
quain. J. — That was a case of a mistake of 
figuies admitted by all parties. — p. 568, 

Allen v. Greenslade, followed. 

Greenwood r. Brownhill (1881) 44 L. T. 47.— 
C.A. JAMES, BRAMWELL and BEETT, L.JJ. 

Earl v. Stocker (1691) 2 Vein. 251.— 
LORD NOTTINGHAM ; Morgan V. Mather 
(1793) 2 Ves. 15 ; 2 E. B. 163.— LOUGH- 
BOROUGH, l.c. : and Mills v. Bowyers’ 
Society {supra), considered. 

Whitelev and Eoberts, In re (1890) 60 L. J. Ch. 
149 ; [1891] 1 Ch. 558 ; 64 L. T. 81 ; 39 W. E. 
248.— KEKEWICH, j. See judgment. 

Barnard v. Wainwright (1850) 19 L. J. Q. B. 
423 ; 1 L. M. & P. 455.— WIGHTMAN, J., 
appro red. 

Keighley, Maxsted & Co. and Durant k. Co., 
In re (1892) 62 L. J. Q. B. 105 ; [1893] 1 Q. A 
405 : 4 E. 130 ; 68 L. T. 61 ; 41 W. ft. 437 ; T 
Asp. M. O. 268.— C.A. ESHER, M.R. and LOPES 
and KAY, L.JJ. 

Keighley, Maxsted & Co. and Durant & Co,, 
In re, referred to. 

Palmer and Hosken, In re (1897) 67 L ,T. Q. B. 

1 ; [1898] 1 Q. B. 131.— C.A. {supra, col. 63). 

Ward v. Dean (1832) 3 B. & Ad. 234 ; 37 
E. E. 419. — K.B., followed. 

Murdue r. Palmer (1870) 40 L. J. Oh. S ; L. It. 

6 Ch. 22 ; 23 L. T. 752 ; 19 W. E. 86.— JAMES 
and mellish, L.JJ. : reversing 39 L. J. Ch. 746 ; 
22 L. T. 359 ; 18 W. 11. 1068.— bacon, y.-c. 

Mordue v. Palmer, approved. Andrews v. 
Barnes (1888) 57 L. J. Oh. 694 ; 39 Ch. D. 133 ; 
58 L. T. 748 ; 36 W. II. 705 ; 53 J. P. 4— C.A. 
COTTON, PRY ami LOPES, L.JJ. (see “ Costs **) ; 
followed. Stringer and Eiley Bros.’ Arbitration, 
In re (1900) 70 L. J. Q. B. 19 : [1901] 1 Q. B. 
105 ; 49 '’TV. It. 111. — ALYERSTONE, C.J. and 
KENNEDY. J. 

Smith v. Sainsbury (1832) 1 L. J. C, P. 
150 ; 9 Bing. 31. — TINDAL, c.j ., followed. 
Glasgow k S. W. By. and L. k, K. W. By., 
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In re (1SS8) 52 J. P. 215 .— hu^dieston, b. 
> and MANI8TY, J. \ 

Evans and Howell, In re (1842) 4 Man. A G. 
7(37 ; 5 Scott (N.s.) 240 . — maule and 
COLTtyAN, JJ.. followed. 

Harvey v. Shelton (1844) 13 L. J. Gh. 4(3(3 ; 

7 Beav. 455. — l'angdale, m.r., not 
followed. 

Huddersfield Corporation and Jacomb, In re 
(1874') 43 L. J. Ch. 748 ; L. II. 17 Eq. 470 ; 29 
L. T. 824 ; 22 W. It. 255.— MALINS, v.-c. ; 
affirmed, 44 L. J. Ch. 9(3 ; L. R. 1() Ch. 92 ; 31 
L. T. 406 ; 23 IV. It. 100.— .TAMES and HELLISH, 
L.J.T. 

Huddersfield Corporation and Jacomb, In re, 

followed. 

Smith r. Parkside Mining Co. (1880) 50 L. J. 
Q. B. 144 ; 6 Q. B. D. 67 : 29 IV. R. 154.— 
HAWKINS and STEPHEN, L.JJ. 

Smith v. Parkside Mining Co. and Hudders- 
field Corporation and Jacomb, In re, 

applied. 

Gallop and Central Queensland Meat Export 
Co., In re (1890) 59 L. J. Q. B. 460 ; 25 Q. B. D. 
230 ; 62 L. T. 834 ; 38 IV. R. 621.— DENMAN and 
CHARLES, .TJ. 

Kellett and Tranmerd Local Board, In re 
(1864) 34 L. J. Q. B. 87 ; 11 L. T. 457 ; 13 
W. R. 207 .— shee, J., dissented from 

IVarburton r. Haslingden Local Board (1879) 
48 L. J. C. P. 451 . — denman and lindley, jj. 
And nee “ Lands Clauses Act.” 

Warburton v. Haslingden Local Board, 

followed. 

Mackenzie, In re (1886) 55 L. J. Q. B, 309 ; 
17 Q. B. D. 114; 34 IV. R. 487.— GROVE 
and Stephen, JJ., dissented from. 

Knowles r. Bolton Corporation (1900) 69 L. J. 
Q. B. 481 ; [1900] 2 Q. B. 253 ; 82 L. T. 229 ; 
48 IV. R. 433.— C.A. A. L. SMITH and RIGHT, 
L.JJ. 

Read r. Garnett (1745) Barnes 58, held 
overruled. 

Borrowdale r. Hitchener (1802) 3 B. & P. 244. 

heath, j. — With respect to the ease cited 
from Barnes, that has been overruled by subse- 
quent authorities and practice : indeed, many of 
the cases reported in that book are not law. — 
p. 245. 

Brooks v. Parsons (1843) 13 L. J. Q. B. 50 : 

8 Jur. 81 ; ID. & L. 691. — PATTESOX, 
J., held overruled. 

Humphrey r. Pearce (1852) 22 L. J. Ex. 120 ; 
7 Ex. 696. 

martin, b. — Broohs v. Parsons . . . may now 
be considered as overruled by no less than three 
decisions. There is Wilcox v. Wilcox [(1849) 19 
L. J. Ex. 27 ; 4 Ex. 500 . — ex.] in this Court, 
which recognises and adopts the principle of 
the decision of Erie, J. in Hobson v. Stewart 
[(1847) 16 L. J. Q. B. 145 ; 1 B. C. Rep. 288 ; 
4 D. & L. 589)], and there is Phillips v. Higgins 
[(1851) 20 L. J.lQ, B. 357 ; 2-L. M. ,<?P. 355)], 
m which my brother Wightman expressed his 
opinion that where there is a reference of a cause 
only, the award is good notwithstanding there is 
no specific finding on each issue, if it appear by 
reasonable intendment that all the issues have 


been determined in favour of the plaintiff* — 
p. 121. 

POLLOCK, C.B. and PARKE. 11 . to the f-.uue 
effect. 


5. Costs. 

Wigens v. Cook (1859) 28 L. J. C. P. 312 : li 
C. B. (N.s.) 784 ; 6 Jur. (n.s.) 72. — C.P., 
followed. 

.Tones >. Jones (I860) 29 L. J. C. P. 151 : 7 
C. B. (N.s.) 832 : 6 Jur. (n.s.) 826 ; 1 L. T. 373 ; 
S IV. R. 243. — erle. C.J, (for the Court). 

Wigens v. Cook and Jones v. Jones, dis- 
tinguished. 

Robertson r. Sterne (1862) 31 L. ,1. C’. P. 362; 
13 C. B. (n.s.) 248 ; 9 Jur. (N.s.) 332 ; 7 L. T. 
462 ; 11 IV. R. 94 n.— WILLES. J. (for the Court). 

Robertson v. Sterne, followed. 

Parr r. Lillicrap (1862) 32 L. J. Ex 150 ; 1 
H. k C. 615 : 9 Jur. (N.s.) SO ; 7 L. T. 425 : 11 
IV. R. 94.— ex. 

Robertson v. Sterne and Frean v. Sargent 
(1863) 32 L. J. Ex. 281 ; 2 H. A C. 293 ; 
8 L. T. 467 . 11 IV. II. 808 —ex., dis- 
cussed. 

Smith /. Edge (1863) 33 L. J. Ex. 9: 2 H. & C. 
659 ; 9 Jur. (N.s.) 1300 : 9 L. T. 445 ; 12 IV. II. 
133.— EX. 

Smith v. Edge, appro red. 

Cowell r. Amman Aberdare Colliery Co. (1865) 
34 L. J. Q B. 161 ; 6 B. A S, 333 ; 11 Jur. (N.S.) 
687 : 12 L. T. 418 ; 13 IV. R. 715.— MELLOR. J. 
(for the Court). 

Jones v, Jones, held overruled. 

Fergusson r. Davison (1S32) 51 L. J. Q. B. 
266 : 8 Q. B. D. 470 ; 46 L. T. 191 ; 30 IV. 11. 
462.— The c.A. (brett and holker, l.jj.) held 
that Jones v. Jones had been over ruled in Cowell 
v. Amman Aberdare Collier;/ Co. 

Cowell v. Amman Aberdare Colliery Co., 
Fergusson v. Davison and Smith v. Edge, 

approved. 

Hyde r. Beardsley (post. col. 75). 

Cowell v. Amman Aberdare Colliery Co. and 
Moore v. Watson (1S67) 36 L. J. C. P. 122 ; 
L. R. 2 O. P. 314 ; 15 L. T. 662 ; 15 IV. R. 
429.— c.P. , distinguished. 

Forshaw r. De IVette (1871) 40 L. J. Ex. 153 ; 
L. R. 6 Ex. 200 ; 24 L. T. 397 ; 19 IV. R. 777.— 
EX. And see post. 

Moore v. Watson, questioned, 

Galatti r. Wakefield (1878) 4 Ex. D. 249 ; 4S 
L. J. Ex. 70 ; 40 L. T. 30.— C.A. 

bramwell, l.j. — It has been argued that 
there is no difference between a compulsory 
reference and a reference by consent, and that 
notwithstanding the discretion of the arbitrator 
as’to the costs of the award, they follow the 
event of the cause. In order to establish this 
proposition, reliance has been placed upon Hoove 
v. Watson : it seems to me that that case is quite 
distinguishable from that before us ; but I desire 
to add that, as at present advised, I do not agree 
with the decision. 1, however, reserve my judg- 
ment until the propar moment has come for 
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determining whether it ought to he overruled. — 
p. 251. 

BRETT and cotton. L.JJ. to the same effect. 

Moore v Watson, ore/ ruled 

Galatti v. Wakefield, followed. 

Holland v. Vincent t 1853) 25 L. J. Ex. 78 : 

9 Ex. 274: 2 C. L. R. 4U7 : 17 Juv. 

1059 : 2 W. R. 96. — PARKE. B. (for the 

Court) : and Waller v. Smith n 887) 7 L. J. 

Ex. 15 : 3 M. 4c W. 133 . 6 D. I’. C. 103 : 

M. & IT. 326.— EX., referred to. 

Street r. Street (1900) 69 L. J. Q. P>. 574 ; 
[1900] 2 Q. B. 57: S2 L T. lilS; 43 W. It. 
450. — C.A. COLLINS and ROMER, L.JJ. 

Collins. L..T. — Moore x. Watson was criticised 
in Galatti v. Wakefield . . . Moore v. Watson 
was again referred to by Brett, L. J. in Fergvsson 
v. Darwin {supra), in terms which showed that he 
did not approve of it. Moore v. having 

been mi treated, and differed from by so great an 
authority as Bramwell, L.J., I think that Holland 
v. I Invent, to which we were referred by counsel 
fur the plaintiff, is very material, inasmuch as it 
is a valuable authority as to the law upon the 
point we are considering, before the decision of 
Moore v. Watson, and does not appear to have been 
cited in that case. ... In the argument in that 
case, Waller v. Smith was cited, and Parke, B. dis- 
posed of it upon the ground that the question in it 
was not as to the costs of the reference, but as to 
costs of the cause. . . . The only other autho- 
rity to which it is necessary to refer is Forskaw 
v. De Wette , which is a distinct authority in 
cases of reference by consent. ... In that 
case, again, Moore v. Watson was cited and dis- 
tinguished as applying only to compulsory refer- 
ences. These are the authorities with which we 
have to deal in deciding the case before the Court, 
and it seems to me that the last two cases I have 
mentioned — the one before and the other subse- 
quent to Moore v. Watson — are, when analysed, 
inconsistent with the principle of that case, since 
they are both authorities that the costs of a refer- 
ence are not a part of the costs of the cause. It 
is very difficult to see anv valid reason why 
these casesr»are not as applicable to a reference 
by compulsion as to a reference by consent. . . . 
But whether the order was consensual or not. I 
think that I am right in saying that the opinion 
expressed by Bramwell. 'L. J. in Galatti v. 
Wakefield , clearly not dissented from, and, as 
far as 1 can judge, assented to by the other 
members of the Court, coupled with the way in 
which Moore v. Watson has been treated, justi- 
fies us in saying that even as to a compulsory 
reference the decision in Moore v. Watson was 
wrong, and can no longer be looked upon as an 
authority. — pp. 576 — 57S. 

Bell v. Postlethwaite (1855) 25 L. J. Q. B. 

63 ; 5 El. & Bl. 695 ; 1 Jur. (N.S.) 1167 ; 

4 W. R. 89. — Campbell, c.J. (for the 

Court) , followed. 

"Wimshurst r. Bairow Shipbuilding Co. (1877) 
46 L, J. Q. B. 477 : 2 Q. B. D. 335 ; 25 W. It. 
657 — mellor and field. ,t,t. , 

■JPim.sh.urst v. Barrow Shipbuilding Co., 

distinguished. 

Hyde Jr. Beardsley (1886) IS Q. B. D. 244 j 
56 L. J. Q, B. 81 ; 57 L. T. 802 ; 35 W. R. 140. 

MANISTV, J.-— The case is not exactly similar 
to Wim*/iur*t Y. Da rnnv p Sh iplnt ildi ng Co. It 


is an action of contract referred to arbitration 
under an order by consent, the costs to abide the 
event . . . Hi that case the parties had agreed 
that there should be no ousts The Court did 
mi Iced point nut that the paities had put them- 
: -elves under the teims of the Criminal Law 
Procedure Act, and not under the Judicature 
Act . but there the order of reference was silent 
as to costs, and the case is on that ground 
essentially distinguishable. — p. 245. 

A. L. smith, ,t to the same effect. 

Ellis v. Desilva (1881) 50 L. J. Q. B 328 ; 
6 Q. B. D. 521 : 44 L. T. 209 : 29 W. It. 493. 
— CA. BRAMWELL, BAGGALLAY and 

BRETT, L.J J., foil owed. 

Gribble v. Buchanan (1856) 26 L. J. C. P. 24 ; 
IS C. B.|691 — jervis, c.J. (for the Court), 
not followed. 

Hawke r. Brear (1S85) 14 Q. B. D. 841 ; 54 
L. J. Q. B. 315 : 52 L. T. 432 ; S3 W. R. 613. 

mathew. J. — The defendant's counsel relied 
on Grihble v. Dnehanan. In that case Jervis, 
C.J thought it reasonable that the term 
“ event ’ should be construed as we propose to 
construe it, but he thought that the practice was 
against that construction. He therefore adopted 
a construction which he thought unreasonable, 
because he conceived himself to be bound by 
authority. I am not surprised to find that a 
more reasonable course has been since adopted 
by the C. A. m Flits v. Desilva., and that the 
Court there held that in a case like this now 
before us the word *■ event” must be construed 
distributively. — p. 844. 

A. L. smith, J. to the same effect. 

Holliday and Wakefield Corporation, In re 
(1888) 57 L. J. Q. B. 620 ; 20 Q. li. D. 
699 : 59 L. T. 248 ; 52 J. P. 044.— C.A. 
fry and LOPES, l.jj., not applied. 

Gonty and Manchester, Sheffield and Lincoln- 
shire Ry. In re (1896) 65 L. J. Q. B. 625 ; [1896] 
2 Q. B. 439 ; 75 L. T. 239 ; 45 W. R. S3— C.A. 
ESHER, M.R., A. L. SMITH and RIGBY, L.JJ. 

ESHER. M.R. — We think that that case is no 
longer binding upon us, and that we have juris- 
diction over these costs. We accordingly allow 
the appeal with costs. — p. 631. 


0. Compulsory References. 

Baguley v. Markwick (1861) 30 L. J. C. P. 
342 : 4 L. T. 245 ; 9 W. R. 537 ; S. C. mm. 
Baggalay v. Borthwick, 10 C. B. (n.S.) 01. — 
erle, c.j. (for the Court). 

Sullivan v. Rivington (1850) 2S W. R. 372. 
— kelly, c.B. and lush, J., observed, on 
and distinguished. 

Dyke r. Cannell (1883) 11 Q. B. D. 180 : 49 
L. T. 174 ; 81 W. R. 747. 

watkin WILLIAMS, J.— When we come to 
look closely at that case, we see that it is not an 
authority in the present. The application there 
was for a rule nt*i, and unless the plaintiff was 
entitled to move for an order or rule nisi he was 
wrong, for he had given no notice, while if he 
could more for a wile nisi the Court decided that 
he was out of time to do so, and so the case is 
not an authority that the mode of moving there 
was right, as the matter was concluded by showing 
that if right it was out of time. — p. 181. 

CAVE and a. L, SMITH, jj. to the same effect. 
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Dyke y. Cannell , followed. 

Bed borough r. Army and Nayy Hotel Co. 
(1884) 53 L. J. Ch. 658 ; 50 L. T. 1^3.— KAY, j. 

Lascelles v. Butt (1876) 2 Ch. D. 58S ; 35 
L. T. 122. — bacon, y.-c. , affirmed, 24 
W. R*>659. — C.A., held to he obsolete. 

Longman v. East, Pontifex v. Severn and 
Mallin v. Monico (1877) 47 L. J. C. P. 
211; 3 C. ?. D. 142; 38 L. T. 1; 26 
W. R. 183.— O.A. Bit AM WELL, BRET! 

and cotton, L.JJ., explained. 

Ward r. Pilley (1880) 5 Q. B. D. 427 ; 49 
L. J. Q. B. 705 : 43 L. T. 301 ; 2S W. R. 937.— 

O.A. Bit AM WELL, BAGGALLAY and BRETT, L.JJ. 

BRETT, L.J. — An action cannot be tried before 
an official referee, only issues can be referred to 
him. On this point the respondent acted on 
Lascelles. v. Butt. But that case was decided 
before Longman v. East , in which it was held 
that an action could not be referred to an official 
referee at all. The former case must therefore 
now be regarded as obsolete. — p. 430. 

Clow v. Harper (1878) 47 L. J Ex. 393 ; 3 
Ex. D. 198 ; 38 L. T. 269 ; 26 W. It. 364. 
—O.A. COCICBURN, C.J., BRAMWELL, 
BRETT and COTTON, L.J.T., explained. 

Martin r. Fyfe (1883) 49 L T. 107 ; 31 W. R. 
840.— DENMAN and LOPES, JJ. 

Clow v. Harper, diseussed. 

Knight r. Ooales (1S87) 19 Q. B. D. 296 ; 56 
L. J. Q. B. 486 ; 35 W. It. 675.— O.A. 

lopes, l.j. (for self and pry, l.j.). — T hat ease 
has, owing to the language used by some of the 
judges who decided it, been misunderstood. It 
was an action for breach of covenant to repair. 
The defendant denied liability hi toto. There 
was, therefore, a preliminary question of lia- 
bility to be decided before any question of 
/piant urn of damages, or of account, could arise. 
There was no matter of mere account. If the 
defendant was found not to be liable, no matter 
of account ever could arise. Cockburn, C.J., in 
the course of his judgment, says : “ If part of it 
only is matter of mere account, that part should 
be directed to be disposed of by arbitration, but 
that part alone.” If he meant tlieie was no 
power, where part was matter of mere account 
which could not be conveniently tried in the 
ordinary way, to refer the whole matter in dis- 
pute, we cannot agree with his view, nor is it 
in accordance with the opinion^ of the other 
judges who were parties to the judgment. Brett, 
L.J. says ; “ It is not necessary to decide whether 
an order can be made to refer compulsorily not 
only what is matter of account but the other 
part also.” B ram well, L. J., referring to the prac- 
tice which had long prevailed — viz., when a part 
was matter of mere account to i efer the whole, 
says that “ he does not like to say the practice is J 
wrong ; ” and both Bramwell, L.J. and Cotton, 
L.J. confine their judgments to the facts of the 
case then before them. . . . Bramwell, L.J., m 
the course of his judgment [ Ward v. Pilley'], 
says ; “ I believe that not long since a notion got 
abroad that under sect. 3 of the C. L. P. Act [1854] 
we had power to refer questions only*of account, 
and not other matters, but that mistake we set 
right in a case which we decided in this Court at 
the last sittings. . . .” From this expression of 
opinion Brett, L.J,, who delivered a judgment in 


the same case, and also was a party to the judg- 
ment in Clow v. Harper , does not dissent. It is 
doubtful where the case refen ed to by B ram- 
well, LJ. is reported, but it is clear that he 
considered that matters other than matte; s of 
mere account could be referred compulsorily, and 
that Clow v. Harper was not opposed to that 
law. . . . We considered m that case [Martin v. 
Fyfe] that notwithstanding Clow v. Harper it 
was competent for us to hold that an action may 
be referred under sect 3 of the C. L. P. Act, 
1854, although the question m dispute does not 
consist entirely of matters of account. I adhere 
to the opinion I then expressed. — p. 298. 

Esher, m.r. — For my part, I decline to enter 
at all upon the discussion as to what Clow v. 
Harper actually decided. I do not intend to 
say that anything said or intimated by the 
late L.C J. or myself in that case was 
wrong. I decline to enter upon the discussion, 
because it is clear to me that if any part of a 
case can be brought within sect. 3 oLthe C. L. P. 
Act, 1854, it follows that it comes within sect. 57 
of the Judicature Act, 1873 ; so that, if any 
part is a matter of mere account, which can be 
referred under sect. 3 of the eailier Act, the 
judge now has power, under sect. 57 of the later 
Act, to refer all the issues in the cause. — p. 302. 

Knight v. Coales, applied. 

Hnrlbatt r. Barnett A Co. (1892) 62 L. J.Q. B. 
1 ; [1893] 1 Q. B. 77 ; 4 R. 103 : 67 L. T. 818 ; 
41 W. R. 33.— c A. ESHER, M.U., lopes ami 
I KAY, L.JJ. 


ARMY AND NAVY. 

Hearson, In re (1891) 64 L. T. 535 ; 55 J. F. 
596. — CAYE and LAWRANCE, JJ., over- 
ruled. 5 

Reg. v. Cuming, Hall, Ex parte (1887) 
56 L. J. Q. B. 287 ; 19 Q. B. D. IS ; 57 
L. T. 477 ; 36 W. R. 9 ; 6 Asp. M. C. 
189 ; 16 Cox C. C. 315 ; 51 J. P. 326.— 
COLERIDGE, C.J., MATHEWf CAYE and 
A. L. SMITH, JJ.. referred to. 

Hearson r. Churchill (1892) 61 L. J. Q. B.369; 

[1892] 2 Q. B. 144 ; 66 L. T. S43 ; 40 W. R. 

615 ; 56 J. P. 820— C.A. ESHER, M.R , FRY and 

LOPES, L.JJ. 

Kinloch v. Secretary of State for India 
(18S0) 49 L. J. Ch. 371 ; 15 Ch. D. 1 ; 42 
L. T. 667; 28 W. E. 619.— c A. JAMES, 
baggallAy and bramwell, L.JJ., re- 
versing HALL, V.-C. ; affirmed (1882) 51 
L. J. Ch. 885 ; 7 App. Cas. 619 ; 47 L. T, 
133 ; 30 W. R. 845.— H.L. (E.) LORDS 

SELBOBNE, L.C., O* HAG AX, BLACKBURN 
and WATSON, applied. 

Reg. v. Secretary of State for War (1S91) 60 

L. J. Q. B. 457 ; [1891] 2 Q. B. 326 ; 64 L. T. 

764 ; 40 W. R. 5 ; 56 J. P. 105— C.A. ESHER, 

M. R. and KAY, L J. 

Palmer v. Flower (1871) L. R. 13 Eq. 250 ; 
41 L. J. Ch. 193 ; 25 L. T. 816 ; 20 W. R. 
174.— v.-C., distinguished. 

Ward’s Trusts, In re (1872) 42 L. J. Ch. 4 ; 

L. R. 7 Ch. 727 ; 27 L. T. 668 ; 20 W. R. 1024 

—L.JJ. 
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Birch v. Birch (1S8B) 52 L. J. P. 88 : 8 P. D. I 
1G.J , 32 W. R. 96. — hannen. p., approved. 

Dent v. Dent (1S67) 36 L. J. Mat. 61 ; L. R. 

1 P. 366 ; 15 L. T. 635 , 15 W. E. 591 
— JUDGE ORDINARY, distinguished. 

Wells v. Forster (1811) 1<> L J. Ex 216 . 
8 M. k W. 119 ; 5 Jur. 461. adopted 

Lucas r. Harris (1SS6) 56 L. J. Q. B. 15 ; IS 
Q. B. 1). 127 : 55 L. T. 65S ; 35 W. R. 112 : 51 
J. P 261.— C.A. ESHER, M.R., LINDLEY and 
DOPES, L.JJ. 

LINDLEY. l.J. — Reliance was placed by counsel 
for the plaintiff and by the Court below on Dent 
y. Dent , which was thought to be opposed to 
Birch v. Birch. But the pension there m ques- 
tion was an Indian Navy retired pension and 
was not apparently subject to any Indian or 
English statute which made it inalienable. At 
all events, if it was m truth inalienable by 
statute, that circumstance does not appear fiom 
the report, and was not present to the mind of 
the Court. I)eut v. Dent, theiefore, cannot be 
regarded as opposed to Birch v. Birch , nor to 
any other decision m the books. It appears to 
me, therefore, both on principle and on authority, 
that the pensions of these defendants, being made 
inalienable by statute, are not liable to be taken 
in execution either through an order for a receiver 
or m any other way. — p. 2U. 

Lucas v. Harris, followed. 

Crowe r. Price (1889) 58 L. J. Q. B. 215 ; 22 
Q. B. D. 429 ; 01) L. T. 915 : 37 W. R. 424 : 53 
J*. P. 389. - — C.A. ESHER. M.E., BOWEN and 
PRY, L.JJ. 

Lucas v. Harris, discussed. 

Saunders, In re, Saunders. Ex parte (1895) 64 
L. J. Q. B. 739 ; [1895] 2 Q. B. 424 ; 14 R. 567 : 
73 L. T. 172 ; 44 W. 11. 30 ; 59 J. P. 740 ; 2 
Manson 361. — c.A. eshee, m.r.. kay and 
SMITH, L.JJ. 

Lucas v. Harris, dictum explained. 

Tilling, Limited r. Blvthe (1899) CS L. J. Q. B. 
350 ; [1899] 1 Q. B. 557 ; 80 L. T. 44 ; 47 W. R. 
273. — C.A. A. L. SMITH and COLLINS, L.JJ. 

Knight v. Bulkeley (1858) 27 L. J. Ch. 592 : 
4 Jur. (N.S.) 527 ; 6 W. Ii. G10.— v.-c., 
not followed. 

Lloyd v. Cheetham (1861) 30 L. J. Ch. 640 ; 

3 Giif. 171 ; 7 Jur. (ha) 1272 : 4 L. T. 576 ; 
9 W. 11.924. V ’ 


Marks v. Frogley (1S.98) 67 L. J. Q. B. 2S4 
[1898] 1 Q. B. 396 ; 7S L. T. 77 : IS Cox C. Cl 
711.— KENNEDY, J. ; re rented, 67 L. J. Q. B. 605 
[1898] 1 Q. B. 888 ; 78 L. T. 607 ; 46 W. R. 54S 
— C.A. SMITH, OHITTY and COLLINS. L.JJ. 


Reg. V. Lewis (1896) 65 L. J. M. C. 126 : 
[1896] 1 Q. B. 665 : 74 L. T. 551 ; 18 Cox 
C. C. 328 ; 60 J. P. 376. — RUSSELL, c.J. 
and WRIGHT, j. See tunc 60 k 61 Viet, 
e. 47, s. 1. 


ARTIZANS’ DWELLINGS, 

Badhamv. Marris (1S82)52 L. J. Ch. 237. n.; 
45 L. T. 579.— HALL. V.-C., fallowed. 
Swainston r. Finn (1883) 52 L. J. Ch, 235 ; 48 
L. T. 631 ; 31 \V. R. 498.— PEARSON, J. 


ASSIGNMENT. 

Diploek Hammond (1S54) 23 L. J. Ch 
550 ; 5 De G M. & G. 320 ; 2 W R 500 
— KNIGHT BRUCE and TURNER. L JJ. , 

athnnmg 2 Sm. k G. 111. — stuart, y\-c., 
distinguished. * 

Shellard, Ex parte. ♦A.dams, In re (1873) 43 
L J. Bk. 3 : L. Pv. 17 Eq. 109 ; 29 L. T. 621 : 22 
W. R. 152 

bacon, c J. — The distinction between assign- 
ments and bdls of exchange and orders for pay- 
ment, is one which has been known for many 
j ears, and has been frequently the subject of 
decision. Dijdoch v. JIunnnond rvas a case in 
which a document was held to be an assignment 
of the whole of a fund. The Court declined to 
force the construction of that document by hold- 
ing that it was only a bill of exchange. I have 
no inclination to find fault with the decision m 
that case, but, m my opinion, it does not govern 
the present ease. The present is a pure case of 
an order for payment of money out of particular 
funds, at some future clay not then fixed, and, as 
such, it is liable to be stamped as a bill of ex- 
change, and is an order for payment (even if not 
strictly' a bill of exchange), within the moaning 
of the Stamp Act. — p. 4. 

Shellard, Ex parte, Adams, In re, not 

followed. 

Brice v. Bannister (1878) 47 L. J. Q B. 722 : 
3 Q. B. D. 569 ; 38 L T. 739 : 26 W. R. 
(570.— c.A. cotton and BRAMWELL, L.JJ. ; 
brett. l,j. distent mg, discussed and 
followed. 

Buck r. Robson (1S7S) 26 W. R. 804 • 4S L. J. 
Q. B. 250 : 3 Q. B. D. 686 : 39 L. T. 325. 

COCKBURN, c.J. (for self and mellor, j.).— 
The decision of the C. A. in Brice v. Bannister , 
m favour of the plaintiff on an order similar m 
its terms to those of the document in the case 
before us, implies that the Court looked upon 
the document, not as an order for the payment 
of money, but as an assignment pro tanto of the 
debt due from the defendant to the builder. 
Being ourselves decidedly of opinion that an 
order from a creditor to his debtor under an 
ordinary contract for the price of goods, or for 
work and labour, or the like, to pay a third 
party, can confer a right on the latter only so 
far as it operates as an assignment of the debt, 
we feel ourselves warranted, on the authority of 
Brice v. Bannister, in acting on that view, not- 
witli.standing/he decision m Shellard. Mr parte. 
— p. S 06 . 

Buck v. Robson, followed. 

Fisher r. Calvert (1879) 27 W. R. 301.— 

JESSEL, M.R. 

Brice v. Bannister, approved , Hall, Ex parte, 
Whitting, In re (1879) 48 L. J. Bk. 79 ; 10 Ch. D. 
615; 40 L. T. 179; 27 W. R. 64, 385.— C.A. 
JESSEL, M.R., JAMES and BRAMWELL, L.JJ. ; 
distinguished, Jones. In re. Nichols, Ex parte 
(1883) 22 Ch. D. 782 ; 52 L. J. Ch. 635 , 48 
L. T. 492 ; 31 W. R. 661. — c.A. JESSEL. M.R,, 
LINDLEY and BOWEN, l.jj. And see post. 

National Provincial Bank v. Harle (lBSl) 
50 L. J. Q. B. 437 ; 6 Q B. D. 626 , 44 
L. T. 5S5 ; 29 W. R. 564. — POLLOCK, B., 
distinguished, 

Burlinson r. Hall (1884) 12 Q. B, D. 347 ; 53 



L. J. Q. B. 222 ; 50 L. T. 725 ; 32 W. R. 492 ; 48 
J r. 21G. * 

day, .T. — The only real difficulty which has 
been raised is with respect to National Pm i until 
Bank v. Ilarle. It, would not be becoming m 
me to make any other observation on the case 
than this, vi£ , that it seems to me distinguish- 
able on the ground mentioned by Pollock, B. in 
the paragraph of his judgment in which he \ 
attaches importance to the introduction of a 
stipulation or covenant for the reconveyance of 
the mortgaged premises, and it. is possible that 
that was the turning point, of that judgment. I 
have no doubt of the true construction of the 
sub-sect. I) [sect. 25 of the Judicature Act, 1873], 
and that the plaintiff lias a right to sue, as he 
has done. — p. 350. 

A. L. smith, J — After some hesitation in this 
case I arrive at the conclusion that the plaintiff 
is entitled to judgment. My main difficulty is 
to distinguish the case from Rational Provincial 
Bank v. Baric , although, no doubt, Pollock, B. 
does say at the end of his judgment that the 
proviso for reconveyance sufficiently indicates 
upon the face of the assignment that it purports 
to be by way of charge only. But I cannot say 
that makes a satisfactory distinction between 
that case and the present, one. — p 351. 

And sec post, col. 82. 

Burlinson v. Hall, followed. 

National Provincial Bank v. Harle, dis- 
ajiproi cd. 

Tancred r. Delagoa Bay By. (1889) 58 L. J. 

Q B. 159 ; 23 Q. B. D. 239 ; 61 L. T. 229 ; 38 
W. It, i 5 ; 5 Times L, R. 587. — DENMAN and 
CHARGES, iTJ. 

Tancred v. Delagoa Bay Ry., referred to. 

English and Scottish Mercantile Investment 
Co. r. Brunton [1892] 2 Q. B. 1 ; 66 L. T. 767, 
— CHARLES, J. ; a firmed. (1892) 62 L. J. Q. B. 
136; [1892] 2 Q. B. 700 ; 4 R. 58; 67 L. T. 
406 ; 41 W. It. 133.— C.A. ESHER, M.R., BOWEN 
and kay, l.jj. 

Brioe v. Bannister, distm/u tshed, Western 
Waggon Co. r. West (1891) 61 L. J. Ch. 244 ; 
[1892] 1 Ch. 271 : 66 L. T. 402 ; 40 W. R. 182.— 
CHITTY, J. ; not applied , May and Hassell r. 
Lane (1894) 64 L. J. Q B. 236 ; 14 R. 149 ; 71 
L. T. 869 ; 43 W. R. 193.— C.A. ESHE|t, M.R., 
lopes and rigby, l.jj. ; reversing 43 W. R.58. — 
MATHEW and CHARLES, JJ. And see post, col. 82. 

Tancred v Delagoa Bay Ry, ( approved. 

Brice v. Bannister, discussed. 

Durham Bros. r. Robertson (1898) 67 L. J. Q. B. 
484 ; [1898] 1 Q. B. 765 ; 78 L. T. 438.— O.A. 

CHITTY, L..T.— In that case there was an assign- 
ment of 100Z. out of money due, or to become 
due, to the assignor under a contract to build a 
ship, with an express power to give a good dis- 
charge to the debtor. Coleridge, C.J. held that 
the assignment was within sect. 25 [Judica- 
ture Act, 1873]. But the 0. A. decided the case 
* quite apart from the Act. Cotton, L.J. decided 
the case on the ground of equitable jurisdiction. 
That is shown by the opening sentence of his 
judgment, where he says that the letter was a 
good equitable assignment. Bramwell, L.J. 
reluctantly assented to this view. Srett, L.J. 
dissented, but on general principles. So soon as 
it was ascertained that there was a good equitable 
assignment with power to give a discharge, it 
became unnecessary to consider whether it fell 
within the Act or not. In Nichols, Ex parte 


[ [supra, col. 80], the present M.R., referring 
| to this decision, treated the assignment as an 
equitable assignment. He said that the decision 
was founded on the principle that, the right of 
an equitable assignee of a debt cannotbe defeated 
by a voluntary payment by the debtor to the 
assignor. The decision of Coleridge. C J in 
Bnee v. Bannister, that the case fell witlnu 
sect. 25, appears to me to be open to question. . . . 
The section speaks of an absolute assignment of 
any debt or other chose in action. It does not 
say “ or any part of a debt or chose in action ” 
It appears to me, as at present advised, to be 
questionable whether an assignment of part of 
an entire debt is within the enactment. If it. 
be, it would seem to leave it in the power of the 
original creditor to split up the single legal cause 
of action for the debt into as many separate 
legal causes of action as he might" think fit. 
However, it is not necessary to decide the point 
in the present case, and I leave it open for 
future consideration. — p. 488. A. L. smith and 
Collins, l.jj. concurred. 

Durham Bros. v. Robertson, applied, Griffin, 
In re, Griffin v. Griffin (1898) 68 L. J. Ch. 220 ; 
[1899] 1 Ch. 40S ; 79 L. T. 442— BYRNE. J. : 
referred to, Jones r. Humphreys (1901) 71 L, J. 

K. B. 23 : [1902] 1 K. B. 10 ; 85 L. T. 488 ; 50 
W. R. 191.— ALVERSTONE, C.J., DARLING and 
CHANNELL, JJ. 

Comfort v Betts (1891) 60 L. J. Q. B. 656 ; 
[1891] 1 Q.B.737 ; 64 L. T. 685 ; 39 W. R. 
595 ; 55 J. P. 630.— C.A. ESHER, M.R., 
pry anil lopes, L.JJ., applied 
Wicsener v. Rackow (1897) 76 L. T. 44S ; 13 
Times L. R. 358.— O.A. esher, M.R., lopes and 

CHITTY, L.JJ. 

Tancred v. Delagoa Bay Ry. [supra) and 
Comfort v. Betts, distinguished. 

Mercantile Bank of London v. Evans (1899) 
68 L. J. Q. B. 921 ; [1899] 2 Q. B. 613 ; 81 L. T. 
376— C.A. HALSB0RY, L.C., A. L. SMtTH and 
V. WILLIAMS, L.JJ. 

Mercantile Bank of London v. Evans, and 
Jones v. Humphreys [supra), distinguished. 
Burlinson v. Hall [supra, col. 80 )freferred to. 
Hughes r. Pump House Hotel Co. (1902) 71 

L. J. K. B. 630 ; [1902] 2 K. B. 190 ; S6 L. T. 
794 ; 40 y W. R. 660.— C.A. MATHEW and COZEN3- 
HARDY, L JJ. 

King v. Victoria Insurance Co. (1896) 65 
L. J. P. O. 38 ; [1896] A. C. 250 ; 74 L. T. 
206; 44 W. R. 592— P.C. LORDS WATSON, 
HOBHO0SE, DAVE? and SIR R. COUCH, 
referred to. 

Manchester Brewery Co. v. Coombs (1900) 70 
L. J. Ch. S14 ; [1901] 2 Ch. 60S. — farwell, J. 
King v. Victoria Insurance Co., explained. 
Manchester Brewery Co. v. Coombs and May 
v. Lane [supra, eol. 81), commented on. 
Marchant v. Morton, Down & Co. (1901) 70 
L. J. K. B. 820; [1901] 2 K. B. 829 ; 85 
L. T. 169.— CHANNELL, J., referred to. 
Torkmgton v. Magee (1902) 71 L, J. K. B.712 ; 
[1£02] 2 K. B. 427 ; S7 L.T. 304.— ALVERSTONE, 
C.J., DARLING and CHANNELL, JJ. 

Torkington v. Magee, referred to. . 
Associated Portland Cement Manufacturers, 
Ltd. r. Tolhurst (1902) 71 L. J. K. B. 949 ; 
[1902] 2 K. B. 660 ; S7 L. T. 465 ; 51 W. R. 81. 
—C.A. COLLINS, M.R., SIR F. .TEUNE and 
OOZENS-HARDY, L.JJ.^ 
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Bushby, Ex parte, Irving, In re (1877) 47 
L. J. Bk. 3S ; 26 W. E. 376 ; S. C. man. Brett, 
Ex parte, Irving, In re, 37 L. T. 507 ; 7 Ch. D. 
419. — BACON, C.J. 

Dearie v. Hall and Loveridge v. Cooper (1828) 
3 Enss. 1, 30 ; 2 L. J. (o.s.) Oil. 62 , 27 E. K. 1 — 
LYNDHURST, L.C. ; discussed and applied , Foster 
r. Cockerell (1835) 3 Cl. & F. 456 . — h.l. (b.) 

LYNDHURST, L.C. and LORD BROUGHAM ; dis- 
tinguished, Timson r. Earasbottom (1S37) 2 Keen 
35.— LANGDALE, M.R., compromised on appeal ; 
explained , Jones r. Jones (1838) 7 L. J. Ch. 161 . 
8 Sim. 633. — -shadwell, v.-C. ; not applied , 
Eochard v. Fulton (1844) 7 Ir. Eq. E. 131. — 
sue den, L.C. : discussed , Dunster r. Glen gall 
(Lord) (1S53) 3 Ir.Ch. 11.47. — CUSACK smith, m.r. 

Dearie v. Hall, Loveridge v. Cooper and 
Timson y. Bamsbottom (supra) ; referred to, Meux 
r. Bell (1841) 11 L. J. Ch. 77 ; 1 Hare 73.— 
wigram, v.-c. (and see post) ; Warburton r. Hill 
(1854) 23 L. J. Ch. 633 ; Kay 470 ; 2 Eq. R. 441 ; 
2 W. R. 365 .— wood, V.-c. ; discussed, Ward r. 
Duncombe (post). 

Dearie y. Hall, principle applied , Daniel v. 
Freeman (1S76) Ir. R. 11 Eq. 233.— sullivan, 
m.r. ; varied, II. 638, — ball, l c. and Chris- 
tian, l.J. ; Fresh field's Trust, In re (1879) 11 
Ch. D. IDS : 40 L. T. 57 ; 27 W. E. 375.— JESSEL, 
m.r. ; English and Scottish Mercantile Invest- 
ment Co. r. Brunton [1892] 2 Q. B. 1 (supra. 
eol. 81) ; Stephens r. Green (1895) 64 L. J. Ch 
546 ; [1895] 2 Ch. 148 ; 12 E. 252 : 72 L. T. 575 ; 
43 W. 1{. 465. — c.A. lindley, lopes and KAY, 
L.JJ. ; Lloyd’s Bank r. Pearson (1901) 70 L. J. 
Ch. 422; [1901] 1 Ch. 865; 84 L. T. 314.— 
COZENS-HARDY, J. A lid see COMPANY.” 

Dearie v. Hall, prbicijile not applied, Scott r. 
Hastings (Lord) (1858) 4 K. k J. 633 ; 5 Jur. 
(N.s.) 450 ; 6 W. K. 862.— wood, v.-c. ; Eichards, 
In re, Humber r. Eichards (1890) 59 L. J. Ch. 
728 ; 45 Ch. D. 589 ; 63 L.T. 451 : 39 W. E. 1S6. 
— STIRLING, J. ; referred to, Butler, In re (1899) 
[1900] 2 Ir. R. 159. — BOYD, J. 

Mens v. Bell (supra), followed. 

Hall, Inj£, Nolan v. O’Brien (1880) 7 L. R.Ir. 
180 . — chatterton, v.-c. 

Timson y. Bamsbottom and Hall. In re, Nolan 
v. O’Brien, discussed and. distinguished. 
Wyatt, In re. White r. Ellis (1891) 61 L. J. Ch. 
178 ; [1892] 1 Ch. 188 ; 65 L. T. 841 ; 40 W. R. 
177.— C.A. LINDLEY, BOWEN and PRY, L.JJ., 
affirming Stirling, J. ; affirmed, now. Ward v. 
Duncombe (1893) 62 L. J. Ch. 881 ; [1893] A. C. 
369 ; 1 R. 224 ; 69 L. T. 121 ; 42 W. E. 59.— 
H.L. (E.) HERSCHKLL, L.C., LORDS MACNAGHTEN 
and hannen. See judgments at length, and 
see. “ Mortgage ” ; Trust. - ’ 

Timson v. Bamsbottom and Hall, In re, 
distinguished. 

Wasdale, In re, Brittin Partridge (1899) 6S 
L. J. Ch. 117 ; [1S99] 1 Ch. 163 ; 79 L. T. 520 ; 
47 W. R. 169. 

STIRLING, J. — I am now asked to hold that 
an assignee who has given notice to all the 
trustees in existence at the time of Ins assign- 
ment is not entitled to priority over a subsequent 
assigi^e who has taken bis assignment after the 
death, or retirement of all tho-=e trustees, and 
who gives notice of such assignment to the new 
trustees. That, as I think, goes beyond the 
decisions in Timson v. ltamsbottom . and Hall, 


In re, for in both those cases the assignee 
omitted to giye notice to a trustee in existence 
when he tool/ his assignment. The principle on 
which the doctrine of the Coprt as to notice is 
founded was the subject of much discussion m 
the H.L. in the recent case of Ward v. Buncombe. 
— p. US. See judgment at length, r 

Timson v. RamsJjottom, Hall, In re, and 
Wasdale, In re, Brittin v. Partridge, 
referred to. 

Freeman r. Laing (1899) 68 L. J. Ch. 586; 
[1899] 2 Cli. 355 ; 81 L. T. 167 ; 48 W. R. 9.— 

BYRNE, J. 
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Price, In re (1869) L. R. 4 C. P. 155.— C.P., 
followed. 

Hartley v. Shemwell (1861) 30 L. J. Q. B. 
223 ; 1 B. & S. 1 ; 7 Jur. (N.S.) 774 ; 9 
W. E. 520. — Q.B., discussed. 

Sunderland Local Marine Board r. Frankland 
(or Frankland, In re) (1872) 42 L. J. Q. B. 13 ; 
L. E. 8 Q. B. 18 ; 28 L. T. 18.— ARCHIBALD, J. 
(for the Court). 

Frankland, In re, appro red. 

Hartley v. Shemwell, disapproved. 

Best r. Pembroke (1873) L. R. 8 Q. B. 363 ; 42 
L. J. Q. B. 212 ; 29 L. T 327 : 21 W. R. 919. 

BLACKBURN, J. — The real point which was there 
[. Hartley v. Shemwell ] discussed and decided 
was, that the arrest of the garnishee was no 
extinguishment of the debt, and that it still 
remained liable to attachment. We cannot sup- 
port Hartleg v. Shemwell without overruling 
Franltland, Inre, and that I think we ought not 
to do. — p. 367. 

QUAIN and ARCHIBALD, JJ. to tlie same effect. 
Holmes v. Tutton (1855) 24 L. J. Q. B. 
346 ; 5 El. & Bl. 65 ; 1 Jur. (N.S.) 975,— 
Campbell, C.J. (for the Court), approved. 
Turner r. Jones (1857) 26 L. J. Ex. 262 ; 
1H.&N. 878 ; 5 W. R. 31 S. — ex. 

Holmes v. Tutton, applied. 

Tilbury r. Brown (I860) 30 L. J. Q. B. 46 ; 
6 Jur. (N.S.) 1151 ; 3 L. T. 380 ; 9 W. R. 147.— 
CROMPTON, J. 

Holmes v. Tutton and Tilbury v. Brown, 

distinguished . 

Murray r. Arnold (1862) 32 L. J. Q. B. 11 ; 
3 B. & H. 287 ; 9 Jur. (N.s.) 461 ; 7 L. T. 385 ; 11 
W. R. 147 .— q.b. 

Holmes v. Tutton, approved. 

Williams, Ex parte, Davies, In re (1S72) 

41 L. J. Bk. 38 ; L.R. 7 Ch. 314— jame^ 
and mellish, l.JJ., explained . 

Emanuel v. Bridger (1874) 43 L. J. Q.B. 
96 ; L. R. 9 Q. B. 286 ; 30 L. T. 195 ; 22 
W. R. 404 .— quain, J. (for the Court), 
approved. 

Stevens r. Phelips (1875) 44 L. J. Ch. 689 ; 
L. R. 10 Ch. 417; 23 W. R. 716.— JAMES and 

MELLISH, L.JJ. 

Greenway, Ex parte, Adams, In re (1873) 

42 L. J. Bk. 110 ; L. R. 10 Eq. 619 ; 29 
L. T. 15 ; 21 W. R. 866.— BACON, C.J., 
dissented from. 

Lowe r. Blakemore (1875) 44 L. J. Q. B. 155 ; 
L.R. 10 Q. B. 485 : 33 L. T. 473 ; 23 W. I! 856. 
—lush, j. See judgment, at long. h. 



Holmes v. Tutton, Emanuel v. Bridger, and ■ 
Lowe v. Blakemore, followed, 

Greenway, Ex parte, disapprove! 1 
Joselvuc, Ex par le, Walt,. In jf (1ST, s') s Cli. I) 
327 ; 47 L.J. Bk.ill ; 33 L.T. <i(!l . 2(5 W. R. 645 
jam ks, L.J — l tlnnk we must fallow tlie 
decisions of flic Court, of Q Ik, and not that of 
the C..1. m Cfreenway, Ex y aide. . . There has 

been a uniform course of decisions for more than 
twenty years, ever since Hoi mex v. Tutton , in 
which, though it was not absolutely necessary so 
to decide, the Court wore clearly of opinion that 
the creditor who had served a garnishee order 
it ini was a secured creditor of his judgment 
debtor.— p. 330. 

COTTON and THESIGER, l.jj. to the same effect. 

Joselyne, Ex parte, commented on. 

Butler r. Wearing (1885) 17 Q. B. D. 1S2 ; 3 
Morrell 5.— MANISTY, J. ; affirmed, 3!> W. R. 110 ; 

7 Morrell 201— C. A. See l> BANKRUPTCY.” 

Jones v. Thompson (1858) 27 L. J. Q. B. 
234 ; El. Bl. & El. 03 ; 4 Jur. (n.s.) 338 ; 0 
W. R. 443. — wightman and crompton, 
JJ., appeared. 

Hall r. Pritchett (1877) 47 L. J. Q. B. 15 ; 3 
Q. B. D. 215 ; 37 L. T. 071 : 20 W. R. 5)5.— 
COCKBURN, C.J. and MELLOR, J. 

Tapp v. Jones (1875) 44 L. J. Q. B. 127 ; 
L. R. 10 Q. B. 55)1 : 33 L. T. 201 ; 23 
W. R. 05)1.— BLACKBURN atld FIELD, .T.T., 
approved. 

Cowan’s Estate, In re, Rapiei r. Wright (1880) 
40 L. J. Ch. 402 ; 14 Oh. D. (538 ; 42 L. T. 800 ; 
28 W. It. 827.— HALL, y.-C. 

Jones v. Thompson and Tapp v. Jones, 

followed. 

Cowan’s Estate, In re, and Chatterton v. 
Watney (1881) 50 L. J. Ch. 227, 585 ; 17 
Ch. D. 259 ; 44 L. T. 35)1 ; 29 W. R. 573. 

— O.A. JESSEL. M.R., BRETT and COTTON, 

l.jj., commented on. 

Webb r. Stanton (1883) 52 L. J. Q. B. 584 ; 
11 Q. B. D. 518 ; 49 L. T. 432. 

brett, M.R. — I am not at all inclined to say 
that the order which was made by Hall, Y.-C., 
in Cowan's Estate, In re, was not. a right, order, 
because it seems to me that there was an existing 
debt in that case ; and it. does not, in my opinion, 
signify whether it was a legal or an equitable 
debt, if there was a debt. Ail order to attach an 
existing debt is good. But the order is not void 
because it attempts to include something which 
does not exist and which cannot be attached by 
it. The only effect of such an order would be 
that, the parties would be attempting to put it 
into effect against something which it does not 
cover. I cannot help seeing, so far as I under- 
stand that decision, that Hall, Y.-O. came to the 
conclusion that something might be an accruing 
debt within the meaning of the rule which was 1 
neither a legal nor an equitable debt, payable in 
prtPsewN, or debitum in preesenti, solrendvm in 
futv.ro. If that be so, I do not agree with him, and 
I differ from anything ill that case which attempts 
to go beyond what. I have stated. — p. 587. 

lindley, L.J. — With regard to what has been 
the practice, I cannot read the decision of Hall, 
Y.-C. in Cowan's Estate, In re. without seeing 
that he was disposed to attach money which was 
coming to a trustee. But the Y.-C. there had to 
deal with a. somewhat different point ; for there 
was a question of some standing in the Court of 


Ch. as to whether money in the possessicn of a 
receiver or official liquidator was an attachable 
debt, and the Y.-C. decided that it was. The 
difficulty there was. that it was supposed to be a 
contempt of Court to interfere with the Court of 
Ch. : hut the Y.-C, said that lie saw no objection 
to at tacli money in the hands of a receiver : and 
that decision is right. The question as to whether, 
under Ord. XLY. r. 2, moneys to become due can 
be attached by a cestui qve trust was discussed : 
but the Y.-C. seemed to assume rather than to 
consider that they could now be attached. To 
that extent it seems to me that the decision 
cannot he supported. . . . The question there 
[Chatterton v. Watney] was, whether a mort- 
gagee who would be entitled to the proceeds of 
sale of a mortgage security was such a debtor that, 
the money coming to him from the sale could 
be attached ; and it was held that the surplus 
proceeds of the sale could be attached. — p. 588. 
fry, l.j. to the same effect. 

[ Chatterton v. Watney is not referred to in tlie 
report in the Law Reports. ] 

Jones v. Thompson, applied. 

Reg. r. Hopkins (1896) 65 L. J. M. C. 125 j 
[1896] 1 Q. B. 652; 44 W. R. 585.— C.C.R. 

Chatterton v. Watney (supra), applied. 
Rogers r. Whiteley (1889) 58 L. J. Q. B. 416 : 

23 Q. B. D. 236 ; 37 W. R. 611 . 5 Times 
L. R. 575.— C. A. COLERIDGE, C.J., LINDLEY 
and LOPES, L.JJ. ; affirmed, (1892) 61 L. J. Q. B. 
512 ; [1892] A. C. 118 : 6(1 L. T. 303.— H.t. (E.) 
HALSBUUY, L.C., LORDS WATSON, MACNAGHTBN, 
MORRIS, FIELD and HANNEN. 

Rogers v. Whiteley. applied. 

Yates V. Terry (1900) 70 L. J. Q. B. 24 ; [1901] 

1 Q. B. 102; 83 L. T. 415; 49 W. R. 112.— 
LAWRANCE and KENNEDY, JJ. ; reversed. (1902) 
71 L. J. K/B. 282 ; [1902] 1 K. B. 527 ; 8(5 L. T. 
133 : 50 W. R. 293.— O.A. COLLINS, M.R., ROMER 
and MATHEW, L.JJ. 

Dolphin v. Layton (1879) 48 L. J. 0. P. 
426 ; 4 C. P. D. 130 ; 27 W. R. 786,— 
Coleridge, c.J. and denman, J., applied. 
Prout r. Gregory (1889) 59 L. J-? Q. B. 118 ; 

24 Q. B. D. 281 ; 61 L. T. 696 ; 38 \V. R. 204 ; 

7 Morrell 1 — Coleridge, c.j. and mathew, j. 

Dolphin v. Layton and Prout v. Gregory, 
referred to. 

Marshall Turner, Ex parte, Warwick and 
Worcester Ry., In re (1860) 30 L. J. Ch. 
92; 2 De G. E. & J. 354 ; 6 Jur. (N.S.) 
1172; 3 L. T, 380. — KNIGHT BRUCE and 
TURNER, L.JJ. ; and Klauher v. Weill 
(1901) 17 Times L. R. 344 .— c.a. a. l. 
SMITH, M.R., COLLINS and ROMER, L.JJ., 
distinguished. 

Spencer r. Coleman (1901) 70 L. J. K, B. 632 ; 
[1901] 2*K. B. 199 ; 84 L. T. 703 ; 49 W. R. 516. 
— O.A. 

Stirling, L.J.—' That decision [Turner, E.v 
parte'] is no authority on the present case. 
What happened there was that an application 
was made in Chambers to Willes, J., for the 
garnishee order. The company was indebted to 
the judgment debtoi\ and, notwithstanding that 
the company was in liquidation, WtfSes, J., 
finding a debt due from the company to the 
judgment debtor, made an order attaching the 
money so due in the hands of the company 
The order was made, as appears from the 



87 


ATTACHMENT. 


88 


report, against the company, ancl not against the 
liquidator, and still less against any official of the 
Board of Trade. The order which has been made 
here is of a totally different nature. It. is in a 
totally different form from that which was made 
by Willes, J., and which was the foundation of 
the application afterwards to the Court of 
Ch. in Marshall Turner , Ex parte. The order 
having been made there in proper form, effect 
was given to it in the winding-up. That is all 
that was decided m that case — p. 635. 

COLLINS, L J. — I should add that in X lav her 
v. IVnll the whole of the argument, was based 
on the fact that there was in existence a 
garnishee order, and upon that fact alone. 
Therefore it lias no application here. — p. 636. 

Hayter (or Hayton) v. Beall (1881) 29 W. R. 
333. — lush, l.j. and grove, J.; reversed, (1SS1) 
44 L. T. 131. — C.A. BRAMWELL and BAG- 
GALLAY, l.jj. ; brett, l.j. dissenting. 


Coren v. Barne (18S9) 58 L. J. Q. 15. 384; 
22 Q. B. D. 249 ; 60 L. T. 303 ; 37 W. E. 415. 
— DENMAN and STEPHEN, JJ., approved. 

Randall v. Lithgow (1884) 53 L. J. Q. B. 
518 ; 12 Q. B. D. 525 ; at) L. T. 587 ; 32 
W. E. 794 — williams. J. (for the Court). 
held applicable . 

De Pass v. Capital and Industries Corporation 
(1890) 66 L. J. Q. B. 253 ; [1891] 1 Q. B. 216 : 
64 L. T. 43 : 39 W. E. 231.— c.a. esher. M r.. 
lopes and KAY, Ii.jj. ; affirmed, mm. Yinall 
t. Be Pass (1892) 61 L. J. Q. B. 507 ; [1892] 
A. C. 90 : 66 L. T. 422.— H.L. (E.) HALSBURY, 
L.C., LORDS WATSON, MACNAGHTEN. FIELD and 
HANNEN. 


Of Person. 

See also ‘-Parliament,” ‘-Sheriff," and 
“ Solicitor.” 


solicitor was always treated as service on the 
party, and. therefore, that mode of service would < 
be “ notice to the party ” within the meaning of 
Ord. XLIV. r. 2, which provides that “ no 
notice of attachment shall be issued without the 
leave of the Court, or a judge, to by applied for 
on notice to the party against whom the attach- 
ment is to be issued.”— p. 296. 

Browning v. Sabin and A Solicitor, In re, 

distinguished. 

Mann v. Perry (1881) 50 L. J. Ch. 251 ; 4 1 
L. T. 248. 

bacon, v.-e, — Iii the cases before the M.Il. # 
theie must have been special circumstances ren- 
dering it. impossible to effect personal service. 
No such special circumstances are proved here. 

Browning v. Sabin, discussed. 

Mann v. Perry, approved. 

Howarth v. Howarth (1886) 11 P. D. 95 ; 55 
L. J. P. 49 ; 55 L. T. 303 : 34 W. E. 633.— O.A. 

cotton, l.j. — It is true that in Mann v. Perry 
Bacon, Y.-C., refused to make an order for an 
attachment without personal service or without 
some evidence that there was a reason for not 
making personal service. This last case, how- 
ever, lays down the true principle, that where 
there is no difficulty about personal service of a 
motion to attach, the Court may insist on such 
service. But where there is a difficulty in 
effecting personal service of the notice, and the 
original order has been personally served, then it 
would be wrong for the Court to refuse to act on 
proof of service in the ordinary form on the 
party’s solicitor. It is » very different matter 
when tlie attachment is asked against some one 
who is not a party to the action ; there the service 
must be personal, as he has no solicitor upon the 
record. — p. 99. lindley and lopes, l.jj. 
concurred. 


Doe v. Reynolds (1830) 1U B. & C. 481 ; 8 
L. J. (O.S.) K. B. 226. — TENTERDEN, G.J., 
held overruled. 

Humphreys v. Franks (1S5S) 27 L. J, C. P. 
U'4 ; 3 C. B. (N.S.) 765 ; 4 Jur. (N.S.) 241.— 
COCK BURN, C.J. 

Japp V. Cooper (1879) 28 W. E. 324; 5 
C. P. D. 26.— LINDLEY, J., considered. 1 

Eynde <-. Gould (18S2) 9 Q. B. D. 335 ; 51 
L. J. Q. B. 425 ; 31 W. R. 49. 

COLERIDGE, C..T.— In Jitpp v. Cooper all that 
the attention of the Court was called to was, 
whether the rule should lie absolute in the first 
instance or only a rule nisi. — p. 336. grove, j. 
concurred. 

Thomas v. Palin (1882) 21 Ch. D. 360 ; 47 
L. T. 207 ; 30 W. E. 716. — C.A. JESSE L, 
m.r. and LINDLEY, l.j., followed. 

Wallace r. Graham (1883) il L. E. Ir. 369.—’ 
SULLIVAN. M.R. 

Browning v. Sabin (1S77) 46 L.J. Ch. 728 : 
5 Ch. I). 511 ; 25 W. E. 602. — JESSEL.M.R., 
explained. • 

A Solicitor, In re (or Evan, In re) (1880) 
49 L. J. Ch. 295 ; 14 Ch. D. 152 : 43 L. T. 310 , 
28 W .U. 529. 

JESSEL, m.r — The reason why I decided in 
Prawning v. Sabin that service of the notice of 
motion upon the solicitors on the record was 
sufficient, was, because in suit service on the 


Hampden v. Wallis (18S4) 54 L. J. Ch. 83 ;' 
26 Ch. D. 746 ; 50 L. T. 515 ; 32 W. E. 
808. — CA BAGGALLAY and COTTON, 
L.JJ. ; lindley, L.J. dissenting, followed. 

Wyggeston Hospital and Stephenson, In re 
(1885) 34 L. J. Q. B. 24S ; 52 L. T. 101 ; 33 
W, E. 551, — GROVE and MATHEW, JJ. 

Hampden v. Wallis and Wyggeston Hospital 
and Stephenson, In re, considered. 

Pettv r. Daniel (1886) 34 Ch. D. 172 ; 56 L. J. 
Ch. 192 : 55 L. T. 745 ; 35 W. E. 151. 

KAY, J. — All that was decided in those cases 
was this — that, although, under Orel. LII. r. 4, 
an irregularity had been committed, yet under 
another order, namely, Ord. LXX. r. 1, the Court 
had power to condone the irregularity. That 
was aE those cases decided ; they did not decide 
that it was no irregularity to serve the affidavits 
, separately from the notice of motion, and in my 
opinion, it is undoubtedly an irregularity not to 

serve the affidavits with the notice of motion 

p. 177. 

Davis v. Galmoye (Ho. 1) (1888) 58 L. J. 
Ch. 120 : 39 Ch. D. 322 ; 60 L. T. 130 ; 
37 W. R. 227 .— c.a. cotton and fry, 
L.JJJJ explained. 

Davis r. Galmoye (No. 2) (1889) 40 Ch. D. 
355 ; 58 L. J. Ch. 338 ; 37 W. E. 399. 

north, J, — It is said that the C. A. laid down 
an absolute rule that applications for attachment 
I must always he made upon notice of motion in 



open Court. ... If the C. A. had considered 
that there was no jurisdiction in Chambers, my 
' order would have been reversed. \ll I find in 
the report is that Cotton, L.J. thought, that it 
was better for the application to be made in open 
Court ; a view to which I am prepared to give full 
weight in considering whether a summons for an 
attachment should be adiourned into Court. — 
p. 356. 

Davis v. G-almoye (No. 1), approved and 
applied. 

Bathe, In re [1892] 1 Ch. -159 ; 61 L. J. Cli. 
146 : 66 L. T. 38 ; 45 W. R. 369 — C.A. 

lindley, l .T. — As a matter of convenience 
and discretion , however, it is desirable that the 
master [in Lunacy] should refer such applica- 
tions to this Court, in order that a matter 
involving the liberty of the subject may be dealt 
with judicially in open Court. That was the 
practice indicated with regard to applications 
for attachment in the High Court of Justice in 
Davis v. Qalmoye. We do not hold that the 
master cannot himself direct the writ to issue — 
he has jurisdiction to do so ; but we think that it 
is better for him to refer the matter to this 
Court, unless the case should be an exceptional 
one.— p. 462. lopes, l.J. concurred. 

kay, L.J. to the same effect. 

Selous v. Croydon Local Board (1885) 53 
L. T. 209.— CHITTY, J., followed. 

Hudson v. Walker (1891) 61 L. J. Ch. 204; 
13 R. 355.— NORTH, .T. 

Morris, In re, Morris v. Fowler (1K90) 59 
L. J. Ch. 407 ; 44 Ch. D. 151 ; 62 L. T. 
758 : 38 W. R. 522 —chitty, j., followed. 

Evans, In re, Evans r. Noton (1892) 62 
L. J. Ch. 413 ; [1893] 1 Ch. 252 ; 2 R. 216 ; 68 
L. T, 271 ; 41 W. R. 230.— C.A. LINDLEY, 
BOWEN and A. L. SMITH, L.JJ. 

Morris, In re, and Evans, In re, not followed. 

Bassett, In re, Bassett r. Bassett (1894) 63 
L. J. Ch. 844 ; [1894] 3 Ch. 179 ; 8 R. 474.— 

NORTH, J. 

Halford v. Hardy (1899) 81 L. T. 721.— 
KEKEWICH, J. ; and Callow v. Young 
(1887) 56 L. J. Ch. 690 ; 56 L. T. 147.— 
CHITTY, .T., discussed. 

Evans, In re, adopted. 

D. v. A. Ac Co. (1900) 69 L. J. Ch. 382 ; [1900] 
1 Ch. 484 ; 82 L. T. 47 ; 48 W. R. 429. 

COZENS-HARTiY, J. — Having regard to the 
settled practice of giving an undertaking in the 
terms of a notice of motion, it would be highly 
dangerous to hold that a defendant who has 
given an undertaking could disregard it unless 
and until the order was served. I do not think 
that Kekewich, J. intended to intimate a con- 
trary opinion in Halford! v. Ilardy. ... It is 
somewhat strange that there is no express 
authority as to what is the proper mode of 
enforcing an undertaking as ctistinct from an 
order. The question aiose in Callow v. Young. 
In that case a motion was made before Chitty, J. 
on Nov. 19th, 1886, for leave to issue an attach- 
ment for breach of a negative undertaking, and 
leave was granted. Tt appears, however, that 
the order was stopped on the ground that com- 
mittal was the proper remedy, not attachment — 
a point which had not been taken in argument. 
The motion was brought on again on Feb. 11th, 


1887. Chitty, J,, after argument, gave leave to 
amend the notice of motion by asking in the 
alternative for committal, and directed the 
motion to be served again. I think this amounted 
to a decision that where the undertaking is m 
form negative, attachment is not the proper 
remedy. Had there been an injunction instead 
of an undertaking, committal would under the 
old law have been the only remedy, and the 
decision may have proceeded on that ground. 
It does not seem necessarily to cover the case 
of an undertaking which is positive in form. 
On principle, however, I think that, except in a 
case falling within Orel. XL1I. r. 7, attachment 
caii only issue for breach of an order of the 
Court commanding the respondent to do a 
certain act, ( and that in the numerous cases 
where there is a contempt : not arising from non- 
compliance with such an order of the Court, the 
only remedy is by committal. This is the view 
expressed in Mr. Registrar Lavie’s memorandum 
printed m a note to the report of J 'Jeans, In re, 
which is stated by Bowen, L.J., to represent the 
practice accurately. I adopt that view, and 
hold that an undertaking, whether positive or 
negative, must be enforced by committal and 
not by attachment. — p. 384. 


AUCTION & AUCTIONEER. 

(Jlengal (Earl) v. Barnard (1836) 1 Keen 
769 ; 6 L. J. Ch. 25. 

Mews v. Carr (1856) 1 H. Ac N. 484 ; 26 L. J. 
Ex 39. 

Buckmaster v. Harrop (1807) 13 Ves. 456 ; 
6 lb R. 132. 

Day v. Wells (1861) 30 Beav. 220 : 7 Jur. 
(N.S.) 1004 ; 9 W. lb 857. 

Considered and applied. 

Bell r. Balls (1897) 66 L. J. Ch. 397 ; [1897] 

1 Ch. 663 ; 76 L. T. 254 ; 45 W. lb 378.— 
STIRLING, J. 

Warlow (or Warton) v. Harrison (1859) 7 
W. lb 133 ; 1 Ell. A Ell. 29* ; 29 L. J. 
Q. B. 14 ; 6 Jur. (N.S.) 66 ; 8 W. R. 95. 
— EX. CH., distinguished. 

Harris r. Nickerson (1873) 42 L. J. Q. B. 171 ; 
L. R 8 Q. B. 286 ; 28 L. T. 410 ; 21 W. R. 635. 
— Q.B, 

Warlow (or Warton) v. Harrison, followed. 
Johnston r. Boyes (1899) 68 L. J. Ch. 425 ; 
[1899] 2 Ch. 73 ; 80 L. T. 488 , 47 W. lb 517. 
— COZENS-HARDY, J. 

Williams v. Millington (1788) 1 H. Bl. 81 ; 
2 R, R. 724 , followed. 

Davis r. Artingstall (1880) 49 L. J. Ch. 609 ; 
42 L. T. 507 ; 29 W. It. 137.— fry, j. 

Turner v. Hockey (1887) 56 L. J. Q. B. 301, 
commented on. 

Barker r. Furlong (1891) 60 L. J. Ch. 368 ; 
[1891] 2 Ch. 172 , 64 L. T. 411 ; 39 W. E. 621. 
'’romer, j. — -With regard to Turner v. IloeJtey, 
it appears to me that, if it is to be supported, it 
must be on the gionnd that the learncd^udges 
took the view, on the facts before them, that the 
auctioneer had done nothing but act as a mere 
conduit pipe ; but if the facts are rightly reported 
I doubt if, on those facts, I should peisonally 
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have come to the conclusion they appear to have 
arrived at. — p. 371. 


L. R. 1) Q. B. 122 ; 30 L. T. 89 ; 22 W. R. 367. 

— Q.B. f 


Williams v. Millington, referred to. 

Turner v. Hockey, commented on. 

Barker v. Eurlong, approved. 

Consolidated Co. v. Curtis (1892) 61 L J. Q. B. 
325 ;[ 1892] 1 Q. B. 49.5 ; 40 W. R. 426 : 56 J. P. 565. 

COLLINS. J. — In my opinion, if delivery under 
the contract be assumed, the proposition stated 
in the headnote [of Turner v. Hoeliey~\ is not 
la\v. 1 1 seems to me to be in direct conflict both 
with principle and authority. It was questioned 
by Romer, J., m Surlier v. Furlong, and it is 
observed upon in Messis. Clerk aiid Lmsell's 
valuable Treatise on Torts at p. 171. . . . I tlimk 
the headnote goes far beyond the decision of the 
Court, though some of the observations of Day, J., 
might seem to support it. . . . It does notclearly 
appear, . . . that the defendant, in fact, did 
more than submit an offer ; the bargain may have 
been concluded and the sale effected by Phillips 
and the purchaser without further intei vention 
on the part of the defendant, and in this view 
the case would be exactly within The National 
Mercantile Batik v. 11 tj mill (44 L. T. 767), and 
\\ ills. J ., seems so to have regarded it. as he treats 
it, as covered by the illustration . . . put by 
Biamwell, L.J., in Cochrane v. By mill (27 W. R. 
776). The decision of the Court, therefore, does not 
support the headnote, and the case is no authority 
for the now defendant. On the other hand, the 
decision of Romer, J. [in Burlier v. Furlong], 
above cited, is directly in point, save that there 
the sale took place in a public room, which, as 
pointed out in . . . William * v. Millington (1 
H. Bl. 81) . . . can make no difference. — p. 320. 


Biggs v. Bree (1882) 51 L. J. C'li. 263 ; 4 

L. T. 8 : 30 W. R. 278. — C.A. JESSEI 

M. R., BRETT and HOLKER, L.JJ., foil meet 
Brown r. Eavebrotlier (1888) 58 L. j. Ch. 3 

59 L. T. 822. — KEKEWICH, J. 


Coppin v. Walker (1816) 7 Taunt. 237 : 

Marshall 497 ; 17 R. II. 505, commented on 
Robinson v. Rutter (1855) 4 E. & B. 954 ; 24 L. J 
Q. B. 250 :*T Jnr. (N.s.) 823 ; 3 W. R. 405 .— q.e 
Campbell. e.J. (for the Court).— The firs 
part of the marginal note in Coppin v. Wallte, 
is nut justified by the decision : and in tin 
very next reported case, of Coppin v. Crain 
the Court appears to have expressed an opinioi 
that the auctioneer " had a lien as well on tin 
proceeds of the sale as the specific article sold.’ 
— p. 957. 


Mortimer v. Bell (1865) 34 L. J. Ch. 360 ; 11 
Jar. (N.s.) 422 ; 12 L. T. 260 ; 13 W. R. 569.— 
m.r. ; reversed , 35 L. J. Ch, 25 ; L. R. 1 Ch. 
10 ; 11 Jur. (N.s.) 897 ; 13 L. T. 348 ; 14 W R 
68.— L.C. 


BAILMENT. 

Ooggs v. Bernard (1702) 2 Lord llaym. iiy, 
918 ; Smith's Le.ul. C'as. 1, 199 (8th ed.), 
jt plained . 

Ross r. Hill (1846) 15 L. J, P. C. 182 ; 2 C B 
877 ; 3 D. & L. 788.— c.p. 

Coggs v. Bernard, recognised. 

Searle v. Laveriek (1874) 43 L. J, Q. B. 43 ; 


Biddle v. Bond (1865) 6 B. & 8. 225 : 34 
L. J. (J. B. 137 ; 11 Jur. (n.s.) 425 ; 12 
L. T. 17S : 13 W. R. 561.— BLACKBURN, J., 
distinguished. ' 

Sadler, In re, Dafies, Ex parte (1S81) 19 
Ch. D. 86 : 45 L. T. 632 ; 30 W. R. 237.— C.A. 
JESSEL, M.R., BAGGALLAY and LUSH, L.JJ. 

Biddle v. Bond, approved. 

Rogers r. Lambert (1S90) 60 L. ,J. Q. B. 187 ; 
[1891] 1 Q. B. 318 ; 64 L. T. 406 ; 39 W. R. 114 : 
55 J. P. 452.— C.A. ESHER, M.R., LINDLEY and 
LOPES, L.JJ. 

Biddle v. Bond, considered. 

Henderson r. Williams (1S94) 64 L. J. Q. B. 
308 : [1895] 1 Q B. 521 ; 14 R. 375 ; 72 L. T. 
98: 43 W. R. 274. — c A. lord halsbury, 

LINDLEY and SMITH, L.JJ. 


Biddle v. Bond, followed. 

Ross v. Edwards (1895) 11 R. 574 ; 73 L. T. 
100. — P.C LORDS WATSON, HQBHOUSE and 
MA.CNAGHTEN, and SIR R. COUCH. 

Claridge v. South Staffordshire Tramway Co. 
(1892) 61 L. J. Q. B. 503 : [1S92] 1 Q. B. 
422 ; 66 L. T. 655 ; 36 J. P. 408. — 
HAWKINS and wills, jj., overruled. 

The Wmkfield (1901) 71 L. J. P. 21 ; [1902 1 P. 42; 
85 L. T. 668 ; 50 W R. 246 — C.A. COLLINS, 
M.R., STIRLING and MATHEW, l.jj. ; reversing 
49 W. R. 6S5. — jeune, p. 


Wilson v. Brett (1843) 11 M. & W. 113 ; 12 
L. J. Ex. 264. — ex., dictum discussed. 
Giblin r. McMullen (1869) 5 Moore P. C. 434 ; 
3S L. J. P. C. 25 ; L. R. 2 P. C. 317 ; 21 L. T. 
214 ; 17 W. Ii. 445.— p.c. 


Wiuixu V. mumuiien, aisung unshed. 

United Service Co.. In re, Johnston, Ex parte 
(1871) 40 L. J. Ch. 286 ; L. R. 6 Ch. 212 : 2J 
L. T. 115; 19 W. R. 457.— L.J. 

Blackmore v. Bristol and Exeter Ry. (1S5S'’ 
27 L. J. Q. B. 167; 8 E. & B 1035; 4 
Jur. (n.s,) 657 ; 6 W.R. 336 ; and McCarthy 
v. Young (1S61) 30 L. J. Ex. 227 ; 6 H. k 
M. 329; 3 L. T. 785 ; 9 W. R. 439.— EX.. 
approved. 

Coughlin r. Gillison (1S98) 68 L. J. Q. B. 147 ■ 
[1899] 1 Q. B. 145 : 79 L. T. 627 ; 47 W. R. lis! 
— C.A. A. L. SMITH, RIGBY and COLLINS, L.JJ. 

Einucane v. Small (1795) 1 Esp. 315, and 
Poster v. Essex Bank, 17 Mass, Rep. 
479, cited in Giblin v. McMullen (1869) 
38 L. J. P. C. 25 ; L. R. 2 P. C. 317 ; 21 
L. T, 214 ; 17 W. R. 445 ; 5 Moo. P. C. 
(n.s.) 434. — p.c , distinguished. 
i Cou P<* U°* Maddick (1891) 60 L. J. Q. B 
6/6 ; [1891] 2 Q. B. 413 ; 65 L. T. 489 ; 56 J. P, 
39. — cave and Charles, jj. 


osaDits 


— - -c-iey (iHYo) j (Jar. & P. 614.- 

Abbott, c.J.. disapproved us reported 
mith r. Bailey (1891) 60 L J. Q. B 77' 
H] 2 Q. B. 403 ; 65 L. T. 331 : 40 W. R. 2; 


Smith 

[1891] 2 Q. , . 

56 J. p. 116.— C.A. ESHER, M.R., boWen and 
KAY, L JJ. 



bowen, l J — it seems to me that the decision 
in Stables v. Hit'll can only be jnst^od either on 
the supposition that it is wrongly reported, or 
in the way which has been suggested by the 
M.B. That case had better therefore be with- 
drawn from the text-books. — p. 780. 

Tod v. Merchant Banking Co. (1883) 10 

Ot, of Sess. Cas. (1th Her.) 1009, 

(Ih ti nt/ u tilled. 

North Western Bank v. Poynter (1891) 61 
L J. P. 0. 27 ; [1893] A. C. 56 ; 11 11. 125 ; 72 
L,' T. 93— H.L. (so.) LORDS HERSCHELL, L.C., 
WATSON and MACNAGHTEN. 

HERSCHELL, L.c. — In Tod v. Merchant 
Bunking ('a- the bank, who were the pledgees, 
never did deliver at any time to any person to 
hold for them as their agent. The only deliveries 
which they ever made in that ease were de- 
liveries to "a purchaser, who received the goods, 
nob for the bank, but to hold from the moment 
of receipt as owner under the purchase. I 
confess 1 am at a loss to see how a case which 
deals with facts such as 1 have described can be 
held to be an authority for the proposition that 
the delivery of goods by a pledge, to a pledgor or 
his agent puls an end to the pledge. — p. 31. 

North Western Bank v. Poynter, dis- 
tinguished, 

luglis r. Robertson (1898) 67 L. J. P. C. 103 ; 
[1898] A. O. 616 ; 79 L. T. 224.— H.L. (so.) 

LORDS HALSBURY, L.O., WATSON, HERSCHELL, 
MACNAGHTEN and MORRIS. 

Carter v. Wake (1877) 46 L. J. Ch. 841 ; 4 
Oh. D. 605. — JESSEL, M.R followed. 

Fraser r. Byns (1893) 13 R. 452.— NORTH, J,; 
var led in C.A. 8 Nov. 1895. 

Donald v. Suckling (1866) 35 L. J* Q. B. 
232 ; L. 11. 1 Q. B. 585 ; 7 B. S: S. 783 ; 

12 Jur. (N.S.) 795 ; 14 L. T. 772 ; 15 W. R. 

13 — Q.B., approved and followed. 

Halliday r. 1-Iolgate (1868) 37 L. J. Ex. 174 ; 

L. R. 3 Ex. 299 ; 18 L. T. 636 ; 17 \V. R. 13.— 
EX. CH. 

Fitzroy v. Gwillim (1786) 1 Term Rep. 153, 
overruled. 

Tregoning v. Attenborough (1830) 7 Bing. 97 ; 
4 M. & P. 722 ; 9 L. J. (o.S.) C. P. 28. 


BANKER. 

1. Bank or England. 

Law Guarantee and Trust Society v. Bank of 
England (1890) 24 Q. 13. D. 406 ; 62 L. T. 496 ; 
38 W. R. 493; 54 J. P. 582.— mathew, J. 
See now National Debt (Stockholders) Relief 
Act, 1892 (55 & 56 Viet. c. 39), s. 6, and^ Bodies 
Corporate (Joint Tenancy) Act, 1899 (62 & 63 
Viet, c,. 20). 

Bank of England v. Anderson (1837) 4 Scott, 
50 : 3 Bing. (N.c.) 5S9 ; 2 Hodges 294 ; 6 
L. J. C. P. 158 ; 1 Jur. 9— C.P. ; S. C. 
2 Keen 328 ; 7 L. J. Ch. 265.— M.R., 
appro red. ’ 

' Booth v. Bank of England (1S3S) 2 Keen 466 ; 
7 L. J. Oh, 261 ; 2 Jur. 510.— M.R.; affirmed, 


(1840) 1 Scott (sr.R.) 701 ; 6 Bing. (N.c.) 415 ; 
7 Cl. & F. 509 ; 4 Jur. 762, — H.L. (E.). 


2. Other Banks. 

Cefn Ciloen Mining Co., In re, Edgworth, 
Ex parte (1868) 38 L. J. Ch. 78 ; L. R. 

7 Eq. 88 ; 19 L. T. 593.— V.-C. ; and 
Waterlow v. Sharp (1869) L. R. 8 Eq. 501 ; 
20 L. T. 902. — v.-c., questioned. 

Brooks r. Blackburn Benefit Society (1884) 9 
App. Gas. 857 : 54 L. J. Ch. 376 ; 52 L. T. 225 ; 
33 W. R. 309. — H.L. (E.) LORDS BLACKBURN, 
WATSON and FITZGERALD. 

lord blackburn. — It was argued that over- 
drawing a bank account, or, as it was called, 
taking advantage of banking facilities, was not 
like other kinds of borrowing, and two decisions 
of Stuart, V.-C., In re Cefn Cileen Mining Co. and 
Waterlmo v. Sharp , were cited as authorities for 
that. I am not sure that I quite understand 
how far the V.-C. meant to go, but if he did 
mean this in any sense that would affect the 
present case I cannot agree with him. If any 
one is going to give authority to pledge his 
credit, it might be prudent to limit that autho- 
rity to borrowing from the bank where he kept 
his account, as the authority would m that case 
be less likely to be abused ; and when framing 
the lules, if any power to borrow' was to be 
given by them, it might be prudent to limit it 
to a power of borrowing from the banker’s only, 
and only by ovei drawing the banking account ; 
but I cannot see that borrowing is the less 
borrowing because it is from the bankers. — 
p. 865. 

EoBter v. Bank of London (1862) 3 F. & F. 

214. considered. 

Hardy r. Veasey (1868) 37 L. J. Ex. 76 ; L. R. 
3 Ex. 107 ; 17 L. T. 607.— EX. 


3. Bank Notes and Bills. 

Capital and Counties Bank v. Bank of Eng- 
land (1889) 61 L. X. 516. — F3JWEN, L.J., 
distinguished. 

Prescott A: Co. v. Bank of England (1893) 
63 L. J. Q. B. 332 ; [1894] 1 Q. B. 351 ; 9 R. 66 ; 
70 L. T. 7 . — c.a. lindley, smith and davey, 
L.JJ. 

O’Flaherty v. M‘Dowell (1857) 6 H. 'L. Gas. 
142, 185. — H.L. (IR.), opinion in contra - 
dieted . 

Davies v. Kennedy (1869) 17 W. R. 305 ; 3 
Ir. Eq. R. 31 ; lb. 668. 

The 33 Geo. 2, c. 14, is not repealed by 6 
Geo. 4, c. 42, contrary to the opinion of Lord St. 
Leonards ih the above case. 

Foley v. Hill (1848) 2 H. L. Gas. 28.— 
H.L. (E.) ; affirming, 13 L. J. Ch. 182 ; 
1 Ph. 399 ; 8 Jur, 347. — L.C. ; reversing 
V.-C., considered. 

^St. Aubyn r. Smart (1867) L. R. 5 Eq. 183, 
189. — v.-O. ; affirmed, L. R. 3 Ch. 646. — L..TJ.: 
A.-G. 1\ Edmunds (1868) 37 L. J. Ch^70G ; 
L. R. 6 Eq. 381, 390 ; Moxon r. Bright, 71869) 

I L. R. 4 Ch. 292, 294., — L.C. ; Burdick v. Garrick 
(1870) L. R. 5 Ch. 138 ; Summers i. City Bank 
(1874) 43 L. J. C. P. 261 : L. R. 9.C. P. 580, 
j 587 ; Marten r. Rocke (1SS5) 53 L. T. 946. 
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Foley v. Hill (1848) 2 H. L. C'as. 28.— 
H.L. (e.) ; affirming, 13 L. J. Ch. 182 ; 1 
Ph. 399 ; 8 Jur. 347. — L.C., reversing V.-G.: 
and Pott v. Clegg (1847) 16 M. & W. 321 ; 
Hi L. J. Ex. 210; 11 Jur. 289.— EX.. 
distinguished. 

Atkinson r, Bradford Third Equitable Benefit 
Building Society (1890) 59 L. J. Q. B. 360 : 25 
Q. B. D. 377; 62 L. T. 857; 3S W. E. 630 — 

O.A. LORD ESHER, M.R., LINDLEY and LOPES. 
L.JJ. 

Foley v. Hill and Pott v. Clegg, dis- 
tinguished. 

Tidd, In re, Tidd r. Overell (1893) 02 L. J. Ch. 
915 ; [1893] 3 Ch. 154 : 3 R. 657 ; 69 L. T. 255 ; 
42 W. R 25. — north, J. 

4. Customer's Accounts. 

Coutts v. Irish Exhibition (1890) 63 L. T. 489. 
— KEKEWICH. J. ; reversed, W. N. [1891] p. 41. 
— C.A. LINDLEY. LOPES and KAY, L.JJ. 

Brandao v. Barnett (1S46) 3 0. B. 519 ; 12 
Cl. A.F. 787 ; 6 Man. & G. 630 . — h.l. (e.) : 
reversing EX. ch. and rostering G.P., 
approved. 

London Chartered Bank of Austialia >\ "White 
(1S79)48 L. J. C. P. 75 ; 4 App. Cas. 413,—p.c. 

Jones v. Peppercorne (1858) Johns. 430 ; 28 
L. J. Ch. 158 ; 5 Jiu\ (N.S) 140 ; 7 W. R. 
103. — V.-C., distinqu ishrd. 

Wylie v. Radford (iS63) 33 L, J. Ch. 51 ; 9 
Jur. (N.S.) 1169 ; 9 L. T. 471 : 12 W. R. 
38. — V.-C.. followed. 

Bowes, In re, Strathmore (Earl) r. Vane (1886) 
56 L. J. Ch. 143 ; 33 Ch. D. 5S6 ; 55 L. T 260 ; 
35 W. R. 166 .— north, j. 

Jones v. Peppercorne, foil meed. 

Wylde v. Radford and Bowes, In re, Strath- 
more v. Vane, distinguished. 

London and Globe Finance Corporation. In re 
(1902) 71 L. J. Ch. 893 ; [1902] 2 Ch. 416 ; 87 
L. T. 49.— BUCKLEY, J. 

Walton, In re, Carlisle Banking Co., Ex parte, 
(1877) 36 V T. 522.— BACON. C.J. *, affirmed, nom. 
Walton, In re, Reddish, Ex parte (1877) 5 
Oh. D. 8S2. — C.A. JAMES, BAGCr ALLAY and 
BEAM WELL, L J,T. 

Foxton v. Manchester and Liverpool Dis- 
trict Banking Co. (1881) 44 L. T. 406.— 
fry, J., distinguished. 

Coleman r. Bucks and Oxon Union Bank 
(1897) 66 L. J. Ch. 564 ; [1S97] 2 Ch. 243 ; 76 
L. T. 684 ; 45 W. R. 616. 

byrne, J. — I am asked to say that that 
amounts to a decision to this effect — that 
wherever there is an account which on the face 
of it is a trust account, and the customer draws 
a cheque upon that trust account and pays in the 
cheque to the credit of Ins own private account, 
the bankers are bound to see and enquire . . . 
whether the customer is in point of fact entitled 
to the money which he so transfers from one 
account to another. I do not think that that 
was the meaning of the learned judge in tllht 
ease. If the hankers have the slightest know- 
lcdgo^or reasonable suspicion that the money is 
being applied in breach of a trust, and if they 
are going to derive a benefit from the transfer 
and intend and design that they should derh e a 
benefit from it, then I think they would not he 


entitled to honour the cheque drawn upon the 
trust account without some further enquiry into f 
the matter. » But the present case is not that f 
case at all. — p. 56S. 

5. Advances by Bankers. 

Easton v. London Joint Stock Bank (1886) 56 
L. J. Ch. 569 . 34 Oh. D. 95 ; 55 L. T. 678 ; 35 
W. R. 220. — C.A. COTTON. BOWEN and FRY, 
l.jj. ; reversed, nom Sheffield (Earl) v. London 
Joint Stock Bank (1888) 57 L. J. Ch. 986 ; 13 
App. Cas. 333 ; 58 L. T. 735 , 37 W. R. 33.— 

H.L. (E.) LORDS HALSBURY, L.C., WATSON, 
BRAMWELL and MACNAGHTEN. 

Simmons v. London Joint Stock Bank (1890) 
60 L. J. Ch. 313 ; (1891) 1 Ch. 270 ; 63 L. T. 
789, 39 W. R. 449 — C.A. LINDLEY, BOWEN 
and fry, L.JJ.; reversed, nom. London Joint 
Stock Bank v. Simmons (1S92) 61 L. J. Ch. 723 ; 
[1892] A. C. 201 ; 66 L. T. 625 ; 41 W. R. 108 ; 
56 J. P. 644.— H.L. (E.) LORDS HALSBURY, L.C., 
WATSON, HERSCHELL, MACNAGHTEN aild FIELD. 

Sheffield (Earl) v. London Joint Stock Bank, 

considered. 

London Joint Stock Bank v. Simmons (supra). 

Sheffield (Earl) v. London Joint Stock Bank, 

distinguished. 

Hone v. Boyle & Co. (1891) 27 L. R. Ir. 137.— 
C.A. 

London Joint Stock Bank v. Simmons, 

applied. 

Bentinck v. London Joint Stock Bank (1893) 
62 L. J. Ch. 358 ; [1893] 2 Ch. 120 ; 3 R. 120 ; 
68 L. T. 315 ; 42 W. R. 140.— NORTH, J. 

London Joint Stock Bank v. Simmons, 

applied. 

Thomson r. Clydesdale Bank (1893) 62 L. J. 
P. C, 91 . [1893] A. C. 282 ; 1 R. 255 ; 69 L. T. 
156 — H.L. (SC.) LORDS HERSCHELL, L.C., WAT- 
SON, morris and shand. 

6. Letters of Credit. 

Orr v. TJnion Bank of Scotland (1854) 1 

Macq. H. L. 513 ; 2 0. L. R. 1566. — H.L, 

(sc.), explained. 

British Linen Co. r. Caledonian Insurance 
Co. (1861) 4 Macq. H. L. 107 ; 7 Jun (n.S.) 587 ; 
4 L. T. 162 ; 9 W. R. 581.— H.L. (sc.). 

lord cranworth.— I should be very sorry that 
what fell from me m this ease should be mis- 
understood. When I said that there might be 
circumstances of fraud or negligence that would 
vary the case, what I meant was, that there 
might be negligence in the circumstances that 
were the immediate cause of the payment by the 
bank, as in the case decided in the Common 
Pleas ( Young v. Grate , 4 Bing. 253; 12 Moore 
484), where, when a cheque had been drawn 
payable to bearer, ‘•fifty pounds,” and it had 
been so badly written, or there had been so 
large a blank left on the left-hand side, of the 
“ fifty,” that the person who got hold of it was 
enabled to put in “ three hundred and,” the 
Court held, that as that negligence on the part 
of the drawer had afforded the opportunity for 
that fraud, which the bank could not have 
discovered by ordinary diligence, they were 
absolved from the ordinary liability attaching to 
the payment of a forged cheque. 
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1 . Persons liable to. 

Wood, In re and Ex parte (1810) 1 Mont. 
D. & D. 92, overruled. 

Davison i\ Farmer (1851) C Ex. 212 ; 20 L. J. 
Ex. 177. 

Lynch, In re and Ex parte (1876) 45 L. J. 
Bk. 48 ; 2 Oh. D. 227 ; 34 L. T. 34 ; 24 
W. E. 375. — bacon, c.j., not followed. 
Miller v. Elankley (1878) 38 L. T. 527. — C.P.D. 

Lynch, In re and Ex parte, overruled. 

King, In re, Unity Banking Association, Ex 
parte (1858) 3 De W. & J. 63 ; 27 L, J. Bk. 
33 ; 4 Jur. (n.s.) 1257 ; 31 L. T. (o.s.) 
242 ; 6 W. E, 640. — L.J.T , distinguished. 

Bates, In re and Ex parte (1842) 2 M. D. & 
De G. 337, disapproved. 

Jones, In re and Ex parte (1881) IS Ch. D. 
109 ; 60 L. J. Ch. 673 ; 45 L. T. 193 ; 29 W. E. 
747. — C.A. ; reversing 44 L. T. 588. 

jessel, m.r. — I think it is not right to pare 
' with the case without saying that I respectfully 
hut entirely dissent from the decision of the chief 
judge in Me parte Lynch, which must now be con- 
sidered as overruled. I cannot agree with any of 
the propositions there laid down by him. — p. 122. 

baggallay, l.J. — In Ex parte Unity B miking 
Association, the decision was that where there 
had been an express representation by ^n infant 
trader that he was of full age, the person to 
whom the representation had been made might 
prove for the loss which he had sustained under 
an adjudication made against the trader after he 
had attained full age. The question, was not 
0.0. 


I whether an adjudication could be made. There- 
fore that case is no authority for supporting the 
adjudication in the present case, if considered as 
[ based upon strictly bankruptcy proceedings, 
i (p- 123). The chief judge has really acted upon 
his previous decision in Ex parte Lynch, and I 
entirely concur with what the Master of the Rolls 
has said with regard to the case. — p. 124. LUSH, 
L.J. concurred. 


King, In re, Unity Banking Association, 
Ex parte, referred to. 

Burton r. Levey (1891) 7 Times L. E. 248.— 
WRIGHT, ,T. 

Jones, In re and Ex parte (1881) 50 L. J. 
Ch. 673 ; 18 Ch. D. 109 : 45 L. T. 193 : 
29 W. E. 747. — C.A, commented on. 

Duncan r. Dixon (1890) 59 L. J. Ch. 437 ; 44 
Ch. D. 211 ; 62 L. T. 319 ; 38 W. B. 700.- 
KEKEWICH, J. 

Stevens, In re, McGeorge, Ex parte (1882) 
51 L. J. Ch. 909 ; 20 Oh. D. 697 ; 47 L. T. 
213; 30 W. E. 817.— C.A. JESSEL, M.R., 
lindley and HOLKER, L. jj., distinguished. 

Dagnall, In re, Soan, Ex parte (1896) 65 L. J. 
Q. B. 666 , [1896] 2 Q. B. 407 ; 75 L. T. 142 ; 45 
W. E. ,79 ; 3 Manson 218.— v. WILLIAMS and 
WRIGHT, JJ. 

VAUGHAN WILLIAMS, j.— Then we have to 
consider whether there is anything in the decision 
m Ex parte Me George, which prevents us from 
holding that the non-payment of debts incurred 
by a married woman while trading separately, is 
evidence that she is still continuing to trade. 
That was a decision under the Bankruptcy Act, 
1869, upon the meaning of the words " being a 
trader.” There had been an earlier decision— 
Ex parte Sehomherg (L. E. 10 Ch. 172)— upon 
the same words, 11 being a trader,” occurring iu 
another part of the same Act, and Jessel, M.R. 
in following that decision, pointed out that the 
older cases decided under the earlier Bankruptcy 
Acts were not binding upon him, the words to be 
construed in those cases being different — *• using 
the trade of merchandise.” In the suae way, I 
think we are entitled to say that the decision m 
Ex parte Me George is not binding on us as to 
the meaning of the words “ carrying on a trade ” 
in the Married Women’s Property Act, 1882. 

Dagnall, In re, Soan, Ex parte, approved. 

Stevens, In re, McGeorge, Ex parte, and 
Sohomberg, In re and Ex parte (1874) 
L. E. 10 Ch. 172 ; 31 L. T. 665 ; 23 W. B. 
204.— JAMES and mellish, l. jj., distin- 
guished. 

Worsley, In re, Lambert, Ex parte (1900) 70 
L. J. Q. B. 93 ; [1901] 1 Q. B. 309 ; 84 L. T. 
100 ; 49 W. R. 182 ; S Manson 8. — C.A. lord 
ALVERSTONE, G.J., RIGBY and WILLIAMS, L.JJ. 

Morgan v. Knight (1864) 15 C. B. (N.s.) 669 ; 
33 L. J. C. P. 168 ; 9 L. T. 803 ; 12 W. E. 
428, followed. 

Sydney. In re and Ex parte (1875) 44 L. J. 
Bk. 21 ; L. R. 10 Ch. 208 ; 31 L. T. 714 ; 
23 W. R. 205. — JAMES and MELLISH, L^rj., 
distinguished. 

Roberts, in re, Watson, Ex parte (1879) 12 
Ch, D. 380 ; 41 L. T. 516 ; 28 W. R. 205.— C.A. 
JAMES, BRETT and COTTON, L JJ. 
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JAMIES, L.J. — F.e parte Sydney was a decision 
that a man who is not sui juris could not 
institute fresh, proceedings foi liquidation or 
composition : u was not a decision that bank- 
ruptcy proceeding's could not be taken against 
him. — p. 382. 


2. Acts of Bankruptcy. 
Assignment fur Benefit of Creditors. 

Spackman, In re, Foley (or May), Ex parte 
(1890) 62 L. T. 266 ; 3S W. R. 368.— CAVE and 
SMITH, JJ. ; reversed, (1890) 69 L. J. Q. B. 306 ; 
24 Q. B. D. 728 ; 62 L. T. 849 ; 38 W. R. 497 . 

7 M. B. R. 100.— c.A. ESHER, M.R., PRY and 

LOPES, L.JJ. 

Spackman, In re, Foley (or May), Ex parte, 

m C.A., supra, considered. 

Hughes, In re and Ex parte (1893) 62 L. J 
Q. B. 368 ; [1893] 1 Q. B. 695 : 4 R. 368 ; 68 

L. T. 629; 41 IV. R 466. 10 M. B. R. 91.— 

C.A. LINDLEY and LOPES. L.JJ. ; ESHER, M.R. 
d sent, ity. Sec judgments. 

Spackman, In re, Foley, Ex parte, followed 
Whi In. It. In re, Oflicial Receiver. Ex parte 
(1893 63L.J (). B. 246 ; luR.110; 70 L. T. 34 . 
1 Manson 33. — v. williams, J. 


Fra udulent Con reya nee. 

Cotton v. James (1829) 1 31. & 31. 273; 3 
Car. & P. 506 , followed. 

Isitt r. Beeston (1868) 38 L. J. Ex 89 ; L. R. 
4 Ex. 159 ; 20 L. T. 371 : 17 W. R. 620.— EX. 

Hirth, In re, Official Receiver, Ex parte, or 
Trustee, Ex parte ( 1 898) 79 L. T. 39 1— weight j. , 
reversed, (1899) 68 L. J. Q. B. 287 : [1899] 1 Q.B. 
612 ; 80 L. T. 63 . 47 W. R. 243 ; 6 Manson 10 — 
C.A. LINDLEY, M.R., RIGBY and V. WILLIAMS, 
L.JJ. 

Twyne’s Case (1602) 3 Rep. SO b, considered. 

Wihon, In re and Ex parte (1874) 22 W. R. 
241 ; 29 I£ T. 860.— JAMES and MELLISH, L.JJ. 

JAMES, L J. — 1 think the principle of Tieynes 
Case, as to non-delivery of possession, is to be 
applied in much the same way as the rule in 
bankruptcy with respect to order and disposition 
— which is. that the goods must, remain in the 
order and disposition of the bankrupt up to the 
time of the bankruptcy, and when possession ■ is 
given before the bankruptcy there is no ground 
for saying that it is fraudulent. — p. 242. 

Woodhouse v. Murray (1867) 36 L. J. Q. B. 
289 ; L. R. 2 Q. B. 634 ; 16 L. T. 569 ; 15 
W. R. 1109 ; 8 B. & 8. 464.— Q.B. ; affirmed, 
(1868) 88 L. J. Q. B. 28 ; L. R. 4 Q. B. 27 ; 
19 L.’ T. 570 ; 17 W. R. 206 ; 9 B. & S. 
720. — EX. OR., followed. 

Philps v. Hornstedt (1S75) 1 , Ex. D, 62 , 
affirm hi y 42 L. J. Ex. 12 ; L. R. 8 Ex. 26 ; 
si W. j.. 174. disappeared. 

Baum, In re, Co. >per, Ex paitu (1S78L 10 
Ch. I). 313 ; 48 L. J. Bk. 64 : 27 W. R. 299 ; 39 
L. '-4, ;)23. — C.A. 

THESIGER, L.J. — It is said that Philps v. Horn- 
stedt (which was also a decision of the Exchequer 
Chamber) is contrary to the view taken in Wood- 
house v. Murray , and is at all events an authority 
in favour of the respondents. It is very difficult 


to distinguish the two cases, but if they cannot 
be distinguished. Philps v. Hornstedt is clearly 
contrary to tffe principle of Wood h on sc v. Murray, ' 
and that being so, and both of them being deci- 
sions of a Court of co-ordinate jurisdiction with 
our own, I prefer to follow that decision, which 
proceeded upon facts almost ldentieal with those 
of the present case,#to that which proceeded 
upon very different facts. — p. 326. 

Graham v. Chapman (1852) 12 C. B. 85 ; 21 
L. J. C. P. 173, held orerrulcd. 

Harris r. Rickett (1859) 28 L. J. Ex. 197 ; 4 

H. & N. 1. 

bramwell, B. — It was ingeniously argued 
that a conveyance of a trader's effects to a 
particular creditor, necessarily defeated and 
delayed the body of his creditors, and was there- 
fore necessarily an act of bankruptcy. On that 
point that ease must be taken to have been 
overruled by Hutton v. Crvttioell (l El. & Bl. 15 ; 
22 L. J. Q. *B. 78) although the Court said they 
did not do so. — p. 199. 

Graham v. Chapman, questioned. 

Hutton v. Cruttwell (1852) 1 El. k, Bl. 15 ; 22 
L. J. Q. B. 7S ; 17 Jur. 392.— q.b , held 
applicable. 

Lomax v. Buxton (1871) L R. 6 C. P. 107 ; 
40 L. J. C. P. 150 ; 24 L. T. 137 ; 19 W. R. 441. 
— WILLES, M. SMITH and BRETT, JJ. 

willes, J. — The decision in this case occa- 
sioned some surprise in the profession. Taking 
the judgment literally, it seems to be based on 
the assumption that the deed passed the advance 
itself, hut it looks very much as if the Court took 
a different view of the transaction from the jury 
and thought there never was any bond fide in- 
tention that the L200 should pass (p. 110). 

I think that in dealing with the case of 
Graham v. Chapman, we must take it to have 
turned ou the particular terms of the deed, and 
the mode in which the advance was there made ; 
and that though there was an advance in point 
of form, it came into the hands’ of the debtor 
under such circumstances that he did not get the 
real enjoyment of the money so advanced, and 
that on these grounds it was put out of considera- 
tion. Wherever the same special reasons apply, 
no doubt the Court must act on that decision, 
until it shall be reconsidered by some higher 
tribunal, but we ought not to extend the effect 
of it beyond what was precisely decided. — p. 


Graham v. Chapman, overruled. 

Barker, In re, Kilner, Ex parte (1879) ' 
13 Ch. D. 245 ; 41 L. T. 520 ; 28 W. R. 
269. — BAGGALLAY, THESIGER and JAMES, 
L.JJ. ; reversing 40 L. T. 592. — BACON, 
G.J., distinguished. 

Hemingway, In re, Hauxwell, Ex parte (1883) 
23 Ch. D. 626 ; 52 L. J. Ch. 737 ; 48 L v T. 742 ; 
31 W. R. 711.— c.A. LINDLEY and PRY, L.JJ. ; 
baggallay, L J .partly dissenting. 

lindley, L.J. — Then it is said that, quite apart 
from the Bills of Sale Act, this bill of sale wag an 
act, of bankruptcy, and th t is a much more 
fornndafge question. The bill of sale did in sub- 
stance assign to the sureties for their secui ity the 
whole of the grantor’s property. It enabled 
them to seize everything which he had. It is 
contended that that is an act of bankruptcy, first, 
by reason of the decision in Graham v. Chapman , 
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which, it is said, shows that if a bill of sale is so 
jvordecl as to enable the grantee tV> seize, not 
merely all the property of the grantor, but all 
his property including that which maybe bought 
by him by means of the advauce then made" to 
him, it is necessarily an act of bankruptcy. Well, 
if Graham* v. Chap man did decide that, it appears 
to me that it is distinctly '\vvong. It has been 
so considered ever since it was decided. I do 
not say that the decision was wrong, because I 
am not sure that it is not open to the explana- 
tion which was given of it by Willes, J., in Lomax 
v. Buxton [f mjmi ). He says (on p. 113), u I 
think that in dealing with the case of Grahams. 
Chapman we must take it to have turned on the 
particular terms of the deed, and the mode m 
which the advance was there made, and that 
though there was an advance in point of form, it 
came into the hands of the debtor under such cir- 
cumstances that he did not get the real enjoy- 
ment of the money so advanced.” If that is, 
that which purported to be an advance was not 
an advance at all, and then one can understand 
the decision in Graham v. Chapman. But, so far 
as Graham v. Chapman is supposed to be an 
authority to the effect that a bill of sale, in the 
form there used, is necessarily bad, it appears to 
me that Graham v. Chapman has been dissented 
from and overruled, and cannot be supported. 
— p. 637. FRY, L.J, agreed. 

Mercer v. Peterson (1868) 37 1. J. Ex. 5! ; 
L, R. 8 Ex. 104 ; 18 L. T. 30 ; 16 W. R. 
486.— EX. Oil., followed. 

Jones Harber (1870) 40 L. J. Q. B. ‘59 ; 
L. R. 6 Q. B. 77 ; 23 L. T. 600; 19 W. 11. 248.— 

BLACKBURN and IIANNEN, ,TJ. 

Mercer v. Peterson, followed. 

Heath r. Cochrane (1877; 16 L. J. Q. B. 727 ; 
37 L. T. 280.— Q.B. 

Pennell v. Reynolds (18G1) 11 C. B. (n.s.) 
709 ; .'> L. T. 286. — WILLES. J., rrruy nixed. 

Ash, In re, Fisher, Ex parte (1872) 41 L. J. Bk. 
62 ; L. B. 7 Oh. 636 ; 26 L. T. 931 ; 20 W. B. 
849.— L.JJ. 

HELLISH, L.J. — Pennell v. Reynolds was the 
first ease in which it was held, contrary to the 
opinion of Lord Campbell, in Bittlexton v. Cooke 
(6 El. & Bl. 296 ; 25 L. T. 281), that an assign- 
ment of all a trader’s effects was not necessarily 
an act of bankruptcy. — p. 65. 

Ash, In re, Fisher, Ex parte, distinguished. 

King, In re and Ex parte (1876) 45 L. J. 
Bk. 109 ; 2 Ch. D. 256 ; 34 L. T. 466 ; 24 W. B. 
559. — C.A. JAMES and HELLISH. L.JJ., bag- 
GALLAY, J.A. and MELLOR, J. 

Ash, In re, Fisher, Ex parte, explained. 

Mercer v. Peterson, ohxerred upon and 
limited. 

Barker, In re, Kilner, Ex parte (1879) 13 Ch. D. 
245 ; 41 L. t. 520 ; 28 W. it. 269.— O A. JAMES, 
BAGGALLAY and thesiger, L.JJ. ; reversing S. C. 
noin. Barker, In re and Ex parte, 40 L. T. 592. — 
BACON, o.j. 

THESIGER, L.J. — The principles laid (Sown in 
Mercer v. Peterson are undoubtedly binding 
upon this Court, but 1 cannot shut my eyes to 
the fact that their application in any particular 
case ought to be most carefully guarded, because i 
it cannot be disputed that they do, unless they j 


are applied with very great caution and under 
the most careful limitations, open the door to 
very considerable frauds. It appears to me, 
therefore, right that the Court should require 
from any person setting up a lull of sale executed 
under such circumstances as those which exist m 
the present case, very clear evidence that the 
agreement which is set up for the purpose of 
rendering the bill of sale valid, was a bond fide 
agreement ; or, m other words, using the ‘ ex- 
pression of Hellish, L.J., in Ex parte Fisher (at 
!>■ 644), that it was not an agreement that the 
bill of sale was to be delayed until such time as 
the trader should be in a state of insolvency, in 
order to prevent the destruction to his credit 
which would result from the registration. I 
think that the decision m Ex parte Fisher sup- 
plied a most wholesome corrective to the dangers, 
which, as it seems to me may arise from the 
principles laid down in Mercer v. Peterson, and 
that wo ought to apply the doctrines laid down 
by Hellish, LJ. to their full extent, and to 
require, m this and similar cases, a very clear 
explanation of the reason why the giving of the 
bill of sale was delayed — p. 250. 

Ash, In re, Fisher, Ex parte, followed. 

NurBe, In re, Foxley, Ex ‘ parte (1868) 
L. R. 3 Ch. 515 ; 18 L. T. 862 ; 16 W. R. 
831. — L.JJ., explained 

T unstall, In re, Burton, Ex parte (1879) 13 
Ch. D. 102 ; 41 L. T. 571 : 28 W. B. 268.— C.A. 
JAMES, BAGGALLAY and THESIGER, L.JJ. 

Ash, In re, Fisher, Ex parte, distinguished. 

Cook, In re, Morns r. Moms (1895) 64 L.J. 
P. 0. 136 ; [1895] A. C. 625 ; 11 U. 554 ; 72 L. T. 
879 ; 44 W. R. 65 — P.C. LORES HERSCHELL, L.O., 
hobhouse, morris and DAVEY, and SIR R. 

I COUCH. 

HERSCHELL, L.C.— The learned Chief Jus- 
tice in the Supreme Court [of New South 
j Wales] relied much on the case of In re Ash, 
Ex parte Fisher. ... In the case relied on the 
bill of sale was given by an insolvent person 
without any present advance, and of itself could 
not avail the grantee. He invoked th^ aid of a 1 
prior promise made at the time of the advance ; 
but, for the reasons there given, the Court held 
that lie could not derive any benefit from this 
promise. 

In the case under appeal, the bill of sale was 
granted in respect of a present advance by a 
person not shown to he insolvent, The title of 
the grantee was then complete, and did not 
depend upon his taking possession, though, owing 
to his not doing so, the provisions of the Bills of 
Bale Act might in certain events have deprived 
him of his security, beyond this his title was 
unaffected by it. 

Nurse, In re, Foxley, Ex parte (supra), 
explained. 

Marlow, In re, Field, Ex parte (1879) 13 Ch. 
D. 106, n. (5) ; 28 W. R. 267.— C.A. JAMES, 
BRAMWELL and BRETT, L.JJ. 

james, L.J. — His lordship at first thought 
that *Ex parte Foxley was an authority, show- 
ing that book debts were not to be taken into 
consideration m estimating the value of fffe 
property of a trader. But, when the case was 
examined, it was clear that it laid down nothing 
of the kind. The judges, having regard to the 
amount of the property which was assigned, the 
amount which was reserved, and all the circum- 
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stances, considered that the debtor had made the 
assignment with an actual intent to defeat and 
delay his creditors, and, in coming to that con- 
clusion, they took into consideration the value 
of the book debts, and they held that the talcing 
of a new bill of sale upon an agreement not to 
enforce an old one did not. of itself supply any 
new consideration for the assignment The 
decision did not m any way interfere with 
what had always been considered to be the law 
applicable to such eases. — p. 107, n. 

Winstanley, In re. Winder (or Sheen), Ex 
parte (1876) 45 L. J. Blc. 89 ; 1 Ch. D. 
560 ; 34 L. T. 48 ; 24 W. R. 685.— C.A. 
JAMES and MELLISH, L.JJ., BAGGALLAY, 
j.A. and JIELLOR, J.. eomndered. 

Parker, In re, Dann, Ex parte (1881) 51 L. J. 
Ch. 290 : 17 Ch. D. 26 : 44 L. T. 760 ; 29 W. Tv. 
771. — C.A. JAMES. COTTON and BUSH, L.JJ. 

Parker, In re, Dann, Ex parte, com- 
mented on. 

Berrv. In re, Wilkinson. Ex parte (1883) 22 
Ch. D.7SS ; 52 L. J. Ch. 657 ; 48 L T. 495 ; 81 
W. R. 649. — C.A. JESS EL. M.R.. LIND LEY and 
BOWEN. L.JJ. 

King, In re and Ex parte (ante, col. 101). 
Ellis, In re and Ex parte (1876) 45 L. J. 
Blc 159 ; 2 Ch. D. 797 ; 34 L T. 705.- 
C A folio iced. 

Administrator-General of Jamaica r. Lascelles 
(1893) 63 L. J. P. C 70 ; [1894] A. C. 135 : 0 11. 
445 ; 70 L. T. 179 : 42 W E. 416 ; 1 Manson 
163.— P.C. LORDS WATSON. HOBHOUSE and 
MACNAGHTEN. and SIR R. COUCH. 

Departure and Absenting. 

Crispin, In re and Ex parte (1873) 42 L. J. 
Bk. G5 ; L. It. 8 Ch. 371; 28 L. T. 483; 21 
W. It. 491. — L.C. and L.J. : followed. Gutierrez, 
In re and Ex parte (1879) 11 Ch. D. 298 : 40 
L. T. 355 : 26 V. It. 497. — C A : appro red , 
Cooke v. Charles A. Yogeler & Co (1900)70 L J. 
Q. B. 181 ; [1901] A." C. 102 ; 84 L. T. 10 : 8 
Hanson 113.— H L (e ). 

Skelfon, In re; Coates. Ex parte (1877) 

5 Ch. I>. 979 ; 37 L. T. 43 ; 25 W. 11. S00 
c A., dhtuigv tihed. 

Fiddian. In re and Ex parte (1892) 66 L. T. 
203 ; 9 Morrell 95. — WILLIAMS and COLLINS, 
L.JJ, 

Fowler v. Padget (1789) 7 Tern Rep. 509, 
considered . 

Robertson r. Liddell (1808) 9 East 487 ; 3 
Smith 347 ; 9 R. R. 596.— L.C. 

Eowler v. Padget, considered. 

Mersey Docks and Haibour Board > . Henderson 
(1888) 58 L. J. Q. B. 152 ; 13 App. Cas. 595 ; 59 
L. T. 097 ; 37 W. R. 449.— H.L. (E.). LORDS 
HALSBURY, L.C.. FITZGERALDand MACNAGHTEN. 

Paterson, Ex parte (1813) 1 Rose 402 ; 
Cundy, Ex parte (1816) 2 Piose 357, 
followed. 

Tayior. In re. Salaman. Ex parte (1882) 21 
Ch. D. 394; 47 L. T 495 ; 31 W. R. 282.— c A. 

JEgSEL, M.R.. BRETT and COTTON. L.JJ. 

Xon-Cmnpliunre with Bankruptcy Xofice. 
Woodall, In re and Ex parte (1SS41 53 
L. J. Ch. 966 ; 13 Q. B. D. 479 ; 50 L. T. 
747 ; 32 W. R. 774 ; 1 Morrell 201.— C.A. 


BAGGALLAY, COTTON and LTNDLEY. L.JJ., 
expla ifiied. r 

Keeling, In re. Blanchett, Ex parte (18S6) 55 
L. J. Q B. 327 ; 17 Q. B. D. 303 ; 34 W. R. 53S ; 

3 Morrell 157. — c.A. esher, m.r., bowen and 
FRY. L JJ. 

Keeling, In re, ^Blanchett, Ex parte, re- 
ferred to. 

Gardiner. In re. C'oulson. Ex parte (1SS7) 57 
L. J. Q. B. 149 ; 20 <) B. D 249 ; 58 L. T. 119 ; 
36 W. R. 142 ; 5 Morrell 1.— CAVE and A. L. 
SMITH, JJ. 

Woodall, In re and Ex parte, distinguished. 
Keeling, In re, Blanchett, Ex parte. 

followed. 

Goldring, In re, Harper. Ex parte (1S88) 58 
L. J. Q. Ib 3 ; 22 Q. B. D. 87 ; 63 L. T. 13S ; 37 
W R. 228 ; 5 Morrell 265 — C.A. ESHER, M.R., 
FRY and LOPES, L.JJ. 

esher, M R. — In the case of In re Woodall 
a bankruptcy notice was allowed to be served 
by an executrix ; but m the case of In re 
Keeling it was refused to an assignee. There 
appears to be no valid distinction between an 
assignee bv act of parties and a trustee in bank- 
ruptcy. The position of a trustee m bankruptcy 
is not the same as that of an executor. The 
principle of In re Woodall ought not to be 
extended. — p. 3. 

Woodall, In re and Ex parte, referred to. 

G-oldring. In re, Harper, Ex parte, applied. 
Clements, In re, Davis (or Clements), Ex parte 
(1900) 70 L. J. Q. B. 58 ; [1901] 1 Q B. 260 ; 
S3 L. T. 461 : 49 W. R. 176 ; S Manson 27.— 
WRIGHT and PHILLIMORE, JJ. 

O’Loghlen, Ex parte (1871) 40 L. J. Bk. 28 ; 
L. R. G Ch. 406 ; 23 L. T. 878 ; 19 W. It. 
459.— JAMES and mellish, l.jj., dictum 
questioned. 

Myer. In re, Pascal, Ex parte (1876) 45 L. J. 
Bk. 81 ; 1 Ch. D. 509 ; 34 L. T. 10 ; 24 W. R. 
263 — C.A,. JAMES and mellish, l.jj., and 
BAGGALLAY. J.A. 

JAMES, L J —Perhaps m that case I said more 
than I ought.— p. 82. [James, L.J., hail sug- 
gested that a residence within the jurisdiction 
of some duration was necessary in order that the 
debtor might be served.] 

Chinery, In re and Ex parte (1884) 53 L. J. 
Ch. 662 ; 12 Q. B. D. 342 ; 50 L. T. 342 ; 
32 W. R. 469 ; 1 Morrell 31. — C.A. cotton, 
BOWEN and FRY, L JJ., explained. 
Faithfull, In re, Moore, Ex parte (1885) 14. 
Q. B. D. 627; 54 L J. Q. B. 190 ; 52 L T. 376 ; 
33 W. R. 438 ; 2 Morrell 52. — c.A. selborne, 
L.C., BRETT M.R., COTTON, L.J. 

COTTON, L.J, — Ex parte Chinery , which re- 
lated to a garnishee order, has no bearing on the 
present case. In that case, if the order was a 
final order, it certainly was not a judgment. 
When a new act of bankruptcy is created by the 
legislature we ought to give to their words their 
strict meaning. I should say no more but for 
the fact that the decision of the learned regis- 
trar seems to have been founded upon a mis- 
apprehension of some expressions used m my 
judgment in Ex parte Chinery. In order to 
decide whether a garnishee order was a final 
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judgment we had to consider what was the 
.meaning of the expression “ final, judgment” 
It is a judgment in an action betwcen°i>arties 
brought to establish sonic right of the plaintiff 
against the defendant. In giving judgment m 
that case I made use of these words : “ I think 
we ought to give to the words ‘ final judgment’ 
m this sub-section their sfrict and proper mean- 
ing, i.e., a judgment obtained m an action by 
which a previously-existing liability of the 
defendant to the plaintiff is ascertained or estab- 
lished, unless there is something to show an 
intention to use the words in a more extended 
sense.” If a defendant has committed a tort 
there is a previously-existing liability on his part 
to the plaintiff. So here there was a previously- 
existing liability of the defendant arising out of 
his covenant contained in the partnership deed 
I-Ie undertook not to carry on business as a 
solicitor within certain limits of space ; he had 
broken that agreement, and his liability m 
respect of that breach was established by the 
judgment. Taking the very words of my judg- 
ment they apply exactly to this case. Of course 
the order for the payment of costs did not enforce 
a pre-existing liability of the defendant, hut that 
order is part of a dual judgment which did. I 
do not wish m any way to qualify what I said in 
Em parte Chuienj. — p. (>3-4. 


Chuier y, In re and Ex parte, dictum applied 
liinstead, In re„ Dale, Ex parte (1892) 6S 
L J. Q. B. 207 ; [1808] 1 Q. B. 11)9 ; 1 E. l-f(; 
68 L. T. 31 ; 11 \v. 11. 452 ; 0 Morrell 310.- 

C.A. ESHER, M.R., LOPES ailtl KAY, L.JJ. 


Faithfull, In re, Moore, Ex parte, din- 
ting uinhed. 

Henderson, In re and Ex parte (1888) 20 
Q. B. D. 509 ; 57 L. J. Q. B. 258 ; 58 L. T. 835 ; 
36 W. K. 567 ; 5 Morrell 52. — c.A. esher, 

M.E., PRY and LOPES, L JJ. 

pry, L.J. — There is ... no pretence for say- 
ing that the order [against a husband for pay- 
ment of alimony pendente life] is “ final ” or that 
it is a judgment, [within sect. 4, sub-sect. 1 (g) 
of the Bankruptcy Act, 1883]. The argument 
was rested mainly upon Er parte Jinn re, but it 
is founded upon a total misapprehension of what 
that case decided. In that case there was a 
final judgment, which determined not merely a 
subordinate issue, bpt the matter which was m 
contest in the action. That judgment duooted 
an inquiry as to damages, and it was contended 
that the fact that the inquiry was directed pre- 
vented the remainder of the judgment from 
being “ final.” The answer to the argument was 
this. It is a judgment which finally deter- 
mines the rights of the parties with regard to 
the main contest m the action, and its “final” 
nature is not altered by its directing an inquiry 
which would not be followed by any further 
judgment of the Court. — p. 511. 


Faithfull, In re, Moore, Ex parte, followed. 
Alexander, In re and Ex parte (1891) 61 L. J. 
Q. B. 377 : [1892] 1 Q. B. 216 ; 66 L. T. 133 , 10 
W. It. 202; 9 Morrell 13. — C.A. ESHER, m.r, 
lopes and KAY, L.JJ, 

<% 

Binstead, In re, Dale, Ex parte and 

Bankruptcy N otice, In re,OfficialEeceiver, 
Ex parte (1895) 61 L. J. Q. B. 129 ; [1895] 
1 Q. B. 609 ; 11 E. 362 ; 72 L. T. 312 ; 
13 W. It. 305 : 2 Manson 161. — c.A. 


ESHER, M.R., LOPES and RIGBY, L.JJ 
applied. 

r °r W ^ 1 ’ „ In re> Pelurs > Ex parte (1900) 70 
J-/- B - y2 : 83 L. T. 572 ; 19 W. It. 379 ; 
8 Manson 21 .— weight and phillimore, jj. 

Sanders, In re, Whinney, Ex parte (1881) 
18 Q- B * D. 176 ; 1 Morrell 185.— 
MATHEW and CAVE, 33., followed . 

_ Tennent, In re, Grimwade, Ex parte (18S6) 
oo L. J. Q. B. 195 , 17Q.B. D. 357 ; 3 Morrell 
166. C.A. ESHER, M R., BOWER and PRY, L.JJ. 

Child, In re and Ex parte (1892) 61 
L. J. Q. B. 250 ; [1892] 2 Q. B. 77 • 
G6L.T.201; 10 W. E. 560; 9 Morrell 
103 . — williams and collies, jj., ap- 
proved. 

Raymond, In re and Ex parte (1892) 66 L. T. 

C, A- ESHER, M R., PRY and LOPES, L.JJ. 

Connan, In re, Hyde, Ex parte (1888) 
57 L. J. Q B. 172; 20 Q. B. D. 690; 
59 L. T. 281 ; 5 Morrell 89.— c.A., dis- 
tinguished. 

Dennis, In re and Ex parte (18S8) 60 L. T. 
318 ; 37 W. It. 263.— c.A. ESHER, M.R., PRY 
and lopes, L jj. 

Bates, In re, Lindsey, Ex parte (1887) 
57 L. T. 117 ; 35 W. E. 668 ; 1 Morrell 
192, considered. 

Miller, In re and Ex parte (1893) 5 E. 198 : 
69 L. T. 260 ; 10 Morrell 183. 

vaughan williams, j. — This case is not at 
all on all fours with that of In re Eaten, because 
this bankruptcy notice is doubly wrong. It was 
wrong at the time of its issue [m requiring pay. 

, ment of £219 when only £200 was due], m such 
a way that no amendment could put it right at 
' all, and it was wrong at the time of its service 
[£15 having previously been paid]. It seems to 
me, therefore, that In re Eaten does not govern 
this case. Then again ... In re Bates goes 
very far indeed, when it says that a mistake of 
£20 m a notice is a mere formal defect. , . . 
What it decided in principle was not that every 
mistake in a bankruptcy notice rendered that 
bankruptcy notice so defective that no act of 
bankruptcy could be committed. I accept that 
principle. But in my opinion, the £15 in the 
circumstances of this case was not a mere formal 
mistake, and the amendment ought uot to have 
been made. The decision of the legistrar must 
therefore be set aside and this appeal allowed 
— p. 500. 

Winterbottom, In re and Ex parte (1886) 
56 L. J. Q. B. 23S ; 18 Q. B. D. 116 ; 56 
L. T. 168 ; 1 Morrell 5. — CAVE and 
wills, jj , distinguished. 

Murietta, In re, South American and Mexican 
Co,, Ex parte (1896) 3 Manson 35.— c.A. 

esiier, m.r. — T he debtor has not paid the 
judgment debt, nor is he able to pay it, and a 
judgment debtor in that situation ought to be 
made a bankrupt. Proceedings for that purpose 
ha*e been taken. A bankruptcy notice has been 
served on the debtor. The form of the bank- 
ruptcy notice follows the judgment. [His Lord- 
ship read the notice, which was m the name of 
the company, and reqiuied the debtor to pay the 
debt to, or to secure or compound for it to the 
satisfaction of the liquidator of the creditor com- 
pany, who acted under s. committee of inspection.] 
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It is saitl that that bankruptcy notice is bad, 
but it follows the form of the judgment, and 
is in the name of the company. If the notice 
had been by the liquidator alone without naming 
the company, or as liquidator of the company, 
that would have been informal. But there was 
neither of these defects. The person who drew 
the notice was evidently aware of the decision m 
In re Winterbottom , Ex parte 1 Vmterbottnm. 
— p. 10. 

Beauchamp, In re. Beauchamp, Ex parte 
(1893) 63 L. J. Q. B. 101 ; [1891] 1 Q. B. 1 ; 
9 R. 35: 69 L. T. 616; 12 W. E. 110: 10 
MorreR 277. — C.A. ESHER, M.R., lopes and 
kay, jj. ; varied, nom. Lovell v. Beauchamp 
fl 8 91) 63 L. J. Q B. 802 ; [1891] A. C. 607; 
71 L. T. 587 ; 13 \V. R. 129 ; 1 Manson 167. 
— H.L. (E.). LORDS HERSCHELL, L.C., WATSON, 
MACNAGHTEN and ASHBOURNE. 

Lynes. In re, Lester, Ex parte (1S93) 
62 L. J. Q. B. 372 ; [1893] 2 Q. B. 113 ; 
1 E. 116 ; 6S L. T. 739 ; 11 W. R. 18S ; 
10 Morrell 121 ; 58 J. P. 5.--C.A. 

ESHER, M.R , LOPES and SMITH, L.JJ., 
fallowed. 

Hewett, In re, Levene. Ex parte (1891) 
61 L. J. Q. B. 185; [1895] 1 Q. B 328 : 72 
L. T. 60 ; 13 W. R. 237 ; 15 E. 162 — WILLIAMS 
and KENNEDY, JJ. 

SawerB, In re. Blain, Ex parte (1879) 12 
Ch. D. 522 ; 11 L T. 16 ; 28 W. E. 331. 
— C.A. JAMES, BRETT and COTTON, L.JJ , 
fallowed. 

Pearson, In re and Ex parte (1892) 61 
L. J. Q. B.5S5 ; [1S92] 2 Q. B. 263 ; 67 L. T. 
367; 10 W. E. 532; 9 Morrell 185.— C.A. 
ESHER, M.R., ERY and LOPES, L.JJ. 

Sawers, In re, Blain, Ex parte, and Pearson, 
In re and Ex parte, approred. 

Cooke r. Charles A. Vogeler & Co. (1900) 70 
L. J. Q. B. 181 ; [1901] A. C 102 : 81 L. T. 10 ; 
8 Manson 113 .— h.l. (e.). lords halsbury, 

L.C., MACNAGHTEN, DAVEY, JAMES, BRAMPTON 
and ROBERTSON; affirming 8. C. mm. A B. & Co , 
In re (1900) 69 L. J. Q. B. 375 ; [1900] 1 Q. B. 
oil ; 82 L. T. 169 ; 18 W. E. 121 ; 7 Manson 131. 
— C.A. LINDLEY, M.R., RIGBY and V. WILLIAMS, 
L.JJ. 

Sawers, In re. Blain, Ex parte, and Cooke 
v. Charles A. Vogeler & Co., principle 
adopted. 

Dulaney v. Merry (1901) 70 L. J. Iv. I’,. 377 ; 
[1901] 1 K. B. 536 ; 81 L. T. 156 ; 19 W. R. 331; 
8 Manson 152 . — channell, j. 

Sewell, In re and Ex parte (1879) 19 
L. J. Bk. 15 ; 13 Ch. D. 266 : 12 L. T. 3 ; 
28 W. E. 286. — C.A. JAMES, BAGGALLAY 
and THESIGER, L.JJ. 

Pineoffs. In re, Jacobson, Ex parte (1882) 
22 Ch. D. 312 : 52 L. J. Ch. 561 ; 18 L. T. 197 ; 
31 W. R. 551. — C.A. JESSE L, M.R.. COTTON and 
BOWEN, L.JJ. 

jessel, M.R.—' What, then, is the law on the 
subject ? It is laid down in Hr parte Sewell 
There there was a bond fide dispute as to a debt, 
and the Court was “of opinion that there was no 
reason for doubting the debtor’s solvency. And 
James, L.J. said : "I think the proper order to 


make will he to stay the proceedings on the 
summons, oi^thc terms of the appellant's bringing, 
the sum claimed into Cpurt to abide the, result of 
an action ” In that case only a small sum was 
claimed ; when the sum is a large one, the 
practice is to require security, not payment into 
Court. Baggallay and Thesiger, L.tJJ. concurred 
in that order. It is true Thesiger, L.J. added : 
*' I assent to that only because it appears to be 
in accordance with previous decisions of this 
Court m cases in which the weight of the evi- 
dence is in favour of the creditor. But for those 
decisions I should have thought that the pro- 
ceedings ought to he stayed unconditionally, 
though the creditor may "be within his strict 
light in issuing the summons ; yet I think the 
provisions of the Act were not intended to apply 
where the debtor is solvent and has a bond fide 
defence to the claim.” Thesiger, L.J., therefore, 
agreed in the pioposed order, because he thought 
he was bound by the previous decisions. That is 
the law on the subject, and I think it applies 
exactly to the present case. — p. 311. 

Holdsworth. In re, North Kent Bank, Ex 
parte, 47 L 'j. Bk. 119; 38 L. T. 536; 26 
W. E. 637.— BACON, c.J. ; reversed, (1878) 9 
Ch. D. 333 ; 39 L. T. 379 ; 27 W. E. 158. 
— C.A. 

Bowie, In re, Breu.ll (or Brewell), Ex parte 
(1880) 50 L. J. Ch. 38*4 ; 16 Ch. D. 484 ; 
43 L. T. 580 ; 29 W. R. 299 —C.A. JAMES, 
cotton and LUSH, L.JJ., distin (/in she cl. 

Graham r. Lewis (1888) 58 L. J. Q. B. 117 ; 
22 Q. B. D. 1 ; 37 W. II. 73 ; 53 J. P. 116.— C.A. 
ESHER, M.R.. FRY and LOPES, L.JJ. 

Wier, In re and Ex parte (1871) 41 L. J. 
Bk. 14 ; L. K. 6 (Jb. 873 ; 25 L. T. 369 ; 
19 W. E. 1042. — L.JJ., followed. 

Powis, In re, Jay, Ex parte (1873) 43 L J. 
Bk. 54 ; L. E. 9 Ch. 133 ; 29 L. T. 854 ; 
22 W. R. 175.— SELBORNE, L.C., and 
MELLISH, L J., explained. 

Moojen. In re, Bouchard, Ex parte (1879) 12 
Ch. D. 26 ; 48 L. J. Bk. 105 ; 28 W. E. 129.— C.A. 
JAMES, BAGGALLAY and THESIGER, L.JJ. 

THESIGER, l.j. — It appears to me that the 
payment of the money into Court under the 
order of the Court was equivalent to a condi- 
tional payment to the creditor. If the money 
had been actually paid to him under the order 
of the Court he would have been entitled to keep 
it, and I think the payment into Court was, 
when his debt was established, equivalent to a 
payment to him as of the date when the pay- 
ment into Court was made. This conclusion is 
the legitimate consequence of the considered 
j'udgment of this Court m Ex parte Wier. 
Ex parte Jay was different from the present 
case for this reason, that there was no fund for 
the security of the particular creditor ; there 
were only funds in the hands of the receiver for 
the benefit of the creditors generally. — p. 30. 

Wier. In re and Ex parte, and Wood, 
E^. parte (1S54) 4 D. M. & G. 875, ap- 
proved and fallowed. 

Ward, In re, Ward (or Hams), Ex parte 
(1SS2) 51 L. J. Ch. 752 ; 20 Ch. D. 356 ; 47 L. T. 
106 ; 30 W. E. 560.— C.A. JESSEL, M.R., COTTON 
and LINDLEY, L.JJ. 
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Wier, In re and Ex parte, discussed. 

„ Powell, In re. Powell, Ex Varte (1891) 
[1891] 2 Q. B. 32-1 ; (it L T. 800 , 39 AV.E (556 ; 
8 M, B It. 178 — cave and Charles, jj 

Ward, In re and Ex parte (1SS2) 51 L J. 
Ch. 732 . 20 Oh. I) 35(5 : 17 L T 106 . 
30 AV. It. 560 — c.Y ; and Ward, In re 
and Ex parte (1882) 52 L. J. Ch. 73 ; 22 
Ok. I). 132 , 18 L. T. 332 ; 31 W. E 112. 
— C.A., 'fallowed. 

EatcliH and Uealtrv v. Mendelssohn (1902) 71 
L. J. K. B. 981 : [1902] 2 K. B. 653 ; 87 L. T. 
122 ; 51 AV. E. 3 ; 7 Com. Cas. 217. — c.A. col- 
LINS, M.R., STIRLING and COZENS-HARDY, L J J. 

Wolstenholme, In re and Ex parte (1885) 
2 Morrell 213.— CAVE and SMITH, JJ. ; and 
Lamb, In re, Gibson, Ex parte (1887) 1 
Morrell 25. — 0 A. esher, m.r., bowen 
and fey, L.JJ. ; affirming 55 L. T. 817, 
followed 

Fleming, In re, Trustee, Ex parte (1S88) 
60 I;. T. 151. — COLERIDGE, C.J. and 
cave, j., dissented from. 

Friedlander, In re, Oastler, Ex parte (1881) 
51 B. J. Q. B. 23 ; 13 Q. B. D. 171 ; 51 
L. T. 309; 33 AV. E. 126; 1 Morrell 
207.— 0 A. BAGGALLAY, COTTON and 
BINDLEY, L.JJ , commented on. 

, Crook k. Morley (1891) 61 L. J. Q. B 97 ; 
[1891] A. C. 316; 65 L. T. 389; 8 Morrell 
227.— H.L. (E.). LORDS SELBOENE, WATSON. 
MACNAGH'L’EN and MORRIS ; affirming S. 0. nom. 
Crook, In re and Ex parte (1890) 21 Q. B. D 
320; 7 M. B. E. 11.— c A. esher, me. and 
BOWEN, l.j. ; fry, l.j. dissenting. 

Crook v. Morley, applied. 

Simonson, Jn re, Ball, Ex parte (1893) 63 L. J 
Q. B. 212, [ L891] 1 Q. B. 133; 10 E. 107, 70 
L. T. 32 ; 1 Manson 30. — v. williams, j. 

Crook v. Morley and Lamb, In re, Gibson, 
Ex parte (supra), followed, 

Waite, In re, Benfclev’s Yorkshire Breweries Co . 
Ex parte (1891) 15 LI 157; 71 L. T. 778; 43 
AV. E. 208.— williams and weight, jj. 


3 Petitioning Creditor. 

Baillie. In re, Cooper, Ex parte (1875) 11 
L. J. Bk. 125; L. E. 20 Eq. 762; 32 
L, T. 780; 23 AV. E. 950 — bacon, CJ., 
disthi</ inshed. 

Adams, In re, Culley, Ex parte (1S7S) 47 
L. J. Bk. 97 ; 9 Ch. D. 307 ; 38 L. T. 858 ; 27 
AV. K. 28.— C.A. JAM Erf, BRETT and COTTON, L.JJ 

Adams, In re, Culley, Ex part e, followed. 
Hastings. In re, Dearie, Ex parte (1884) 54 

L. J. Q. B. 74 ; 14 Q. B. D. 1S4 ; 33 AV. E. 440 ; 
1 Morrell 281. — c a. Coleridge, c.j., brett, 

M. R. and BINDLEY, L.J. 

Hastings, In re, Dearie, Ex parte, dis- 
tinguished 

Clamgee. In re.AVard, Ex parte (1891) 60 L.J. 
Q. B. 574 ; 64 L. T. 730 , 39 AV. E 579 : S 
Morrell 182— c.A. esher, M.r.. liSpes and 

ICAY, L.JJ. 

Hastings, In re, Dearie, Ex parte, followed. 
Palmer, In re, Brims, Ex parte (IS9S) 67 L. J. 
Q. B. 316 ; [1S9S] 1 Q. B. 419 ; 77 L. T. 709 ; 46 


W. E. 342 ; 5 Manson 50.— C.A. smith, CHITTY 
and COLLINS, L.JJ. 

Lewis, In re, Harris, Ex parte (1876) 45 
L. J Bk. 71 ; 2 Ch 0. 423 ; 34 L. T 
261 ; 24 AV E Sol. — BACON, C J , explained 
and distinguished. 

Backer, In re and Ex parte (188S) 22 Q. B. D. 
179 ; 58 L J. Q. B. 4 : 60 L T. 344 : 37 AV. E. 
204 — c.A. esher, m k.. fry and lopes, l jj. 

eshicr, m.r. — I t is said that the case is 
governed by Ex parte Hums The headuote 
to that case [in 2 Ch. D. 423] is, “ A receiver m 
Chancery can issue a debtor’s summons in re-pect 
of a sum due to him in that character.” Is that 
general proposition justified bv the judgment ? 
Bacon, C.J. said, '• It is the receiver's duty to 
receive and get in the estate. He gives secu.iry 
for the due discharge of his duty. He is hound 
to get in all that can be iecovered.” Those 
propositions arc perfectly right , but no con- 
clusion is drawn from them m the judgment. 
But the learned judge went on : ,! He claims, too, 
as the holder of a hill of exchange.” That made 
all the difference. If the receiver was the holder 
of a bill of exchange, that would give him a 
right to sue at law iu hi* own name. That 
judgment, therefore, really was that the receiver 
m that particular case was a good petitioning 
creditor, because he was the holder of a bill of 
exchange, and consequently by ( he law mei chant 
lie might have sued oh it and recovered the 
money m his own name, holding the money, 
when he had got it, as a trustee. . . . If Rr parte 
Harris did determine what the headnote says 
it did, I can only say that I do not think it was 
rightly decided. But I do not think it was 
decided on that ground. — p. 1S3. 

Stray, In re and Ex parte (1866) 36 L. J. 
Bk. 7 ; L. E. 2 Ch. 374 ; 16 L. T. 250 ; 
16 AV. E 600— L.JJ., followed. 

Hawley, In re, Eidgway, Ex parte (1897) 76 
L. T. 501 : 4 Manso.n 41.— v. williams and 
WRIGHT, JJ. 

Stray, In re and Ex parte, considered. 

Carr, In re, Jacobs, Ex parte (1904) 85 L. T. 
552 ; 50 AV. R. 336.— WRIGHT and FHILLI- 
MORE, jj. 

Wilbran, Ex parte (1820) 5 Madd. 1, 
approved. 

King u. Henderson (1898) 67 L. J. P C. 134 ; 
[1S98] A. C. 720; 79 L. T. 37.— P.C. LORDS 
WATSON, HOBHOTJSB and DAVEY, and SIR R. 
COUCH. 

4. Petitioning Creditor's Debt. 

Patterson v. Patterson (1870) 40 L. J. Mat. 5 ; 
L. E. 2 P. 189 ; 23 L. T. 568 ; 19 AV. E. 
232, questioned. 

Muirhead, In re and Ex parte (1S76) 34 L. T. 
303 ; 45 L. J. Bk. 65 ; 2 Ch. D. 22 ; 24 W. E. 
351. — C.A. 

cockbubn, c J. — I was a little impressed at 
first with the case of Patterson v. Patterson, 
which has been referred to, but I confess I look 
upon that case not without considerable doubt 
as to the power of the Court to make sucfa*an 
order as was there made. I say this with the 
most profound respect, which. I always have, for 
the very sound judgments of Sir James Hannen, 
As I understand the law, it is impossible to say 
that a person shall bn made the organ or the 
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instrument for receiving the money to be brought 
mto Court, and that that can constitute him a 
person capable of proving for the debt. But 
passing that by, it is sufficient, I think, to say 
that that case does not in any way meet the 
present, because that was a case m which all 
that was done was to enable the party to prove. 
Whether that ought not to have been done in 
the Court of Bankruptcy, if done at all, is, I 
think, a very serious question. I entertain con- 
siderable doubt whether the Divorce Court had 
the power which it assumed to exercise in that 
case. This is not, however, the present case. 
There the order was wanted merely for the pur- 
pose of proof. That is very different from con- 
stituting a person a good petitioning creditor. 
A person may be appointed to prove who is not 
m the position of a petitioning creditor. — p. 305. 

Muirhead, In re and Ex parte, distinguished. 
Lewis, In re, Harris, Ex parte (1S76) 45 L. J. 
Bk. 71 ; 2 Oh. D. 423 ; 34 L. T. 2G1 ; 24 W. H. 851. 

— BACON, C.J. 

Muirhead, In re and Ex parte, followed. 
Fryer, In re and Ex parte (1886) 55 L J. Q. B. 
478 : 17 Q. B. D. 718 ; 55 L. T. 276 : 34 W. R. 
766 ; 3 Morrell 231, — C.A. ESHER, M.R., BOWEN 
and pry, L.JJ. 

Shirley, In re, Mackay, Ex parte (1887) 
58 L. T. 237.— CAVE and SMITH, JJ.. dis- 
approved. 

Bovd; In re, McDermott, Ex parte (1895) 
64 L. J. Q. B. 439 ; [1895] IQ B. 611 ; 72 L. T. 
34S ; 14 R. 364: 2 Mauson 166. — C.A. ESHER, 
M.R., LOPES and RIGBY, L.JJ. 

ESHER, m.r. — The objection to the bankruptcy 
notiee is based entirely upon the dictum of 
Cave, J. in Shirley, In re, and I am bound to 
say that I Vlo not agree with him, and his dictum 
must he treated as overruled. 

Mostyn, In re, Griffiths, Ex parte (1853) 
3 Dc Cf. M. ct Cr. 174 ; 22 L. J. Bk. 50 : 
17 Jar. 655. — L.JJ., followed. 

King and Beesley, In re, Horner (or King) and 
Beeslev, Bx pane (1894) 64 L. J. Q. B. 126; 
[1895] 1 Q. B. 189 ; 15 R. 22 ; 71 L. T. 580 : 
43 W. R. 78 ; 1 Manson 505. — v. williams and 

KENNEDY, JJ. 

Low, In re, Central Argentine Gold Fields , 
Ex parte (1S90) 60 L. J. Q. B. 265 ; 
[1891] 1 Q. B. 147: 63 L. T. 694; 39 
W. R. 181 ; 7 Morrell 302.— c A , followed. 
Bassett, In re, Lewis. Ex parte (1895) 15 R. 
357; 43 W. R. 427: 2 Manson 177. — v. 
WILLIAMS and KENNEDY, JJ. 

Tynte, In re and Ex parte (1880) 15 Ch. D. 
125; 42 L. T. 59S ; 28 W. R. 767.— 
bacon, C.J., distinguished. 

Whitley, In re, Mirfield Commercial Co., 
Ex parte (1S91) 65 L. T. 251 ; 8 Morrell 149.— 
CAVE and CHARLES, JJ. 

Lacey, In re, Taylor, Ex parte (ISS4) 
13 Q. B. D. 128: 1 Morrell 113.— CAVE 
^ and SMITH, JJ., distinguished. 

Yautin, In re. Saffery, Ex parte (1899) 68 
L. J. Q. B. 971 : [1899] 2 Q. B. 549 ; 48 W. R. 
96; 6 Manson 391. 

Wright, j. — At first I thought that it [the 
above case] expressly applied to the present case, 


I but when it is looked at it is only a case turning 
on the sufficiency of the petitioning creditor’s 
debt. I do not think it is an authority on the 
question of redemption, because the attention of 
the Court there was not called to the point 
raised m the present case. I think, therefore, 
that it is not an authority for the proposition 
for which it is cited ifi the text-books — namely, 
that where a debtor is adjudicated bankrupt on 
a petition of a secured creditor, the trustee in 
bankruptcy is entitled to redeem the security at 
the amount of the petitioner’s estimate. — p. 974. 

Dalzell, In re, RasMeigh, Ex parte (1875) 

L. R. 20 Eq. 782 ; 32 L. T. 133 ; 23 W. R. 951. 
—C.J. ; reversed, 45 L J. Bk. 29 ; 2 Ch. D. 9 ; 
34 L. T. 193 ; 24 W. R. 495.— C.A. 

Williams v Harding (1866) 35 L. J. Bk. 25 ; 
L. It. 1 H. L. 9 ; 12 Jur. (N.S.) 457 ; 
14 L. T. 139; 14 W. ft. 503.— H.L. (e.), 
considered. 

Dalzell, In re, Rashleigli, Ex parte (supra), 
in c A. 

JAMES, L J. — Before I make some observations 
upon these two sections, I will refer to the case 
of Williams v. Harding, in the House of Lords, 
in which the noble and learned lords came to the 
conclusion that a man who had contracted a 
debt before the change in the law was not to be 
liable to this new law ; that if the contract was 
a contract before this Act, he was not to be 
liable. This matter was not before them at the 
time, but they made use of the term “ before the 
passing of the Act," because they considered it 
hard that a man should be liable for a debt 
which he so contracted without having notice 
that the change m the law was about to take 
effect, or that tlieie was about to be a change in 
the law. But no sucli reason would apply to a 
man who, after the passing of the Act, knows 
that m the month of October he will be liable 
to be made a bankrupt m respect of any debt 
that he then owed. There would be no hardship 
in so constiuing the Act of 1861. 

Taylor v. Kinloch (1816) 1 Stark. 175, com- 
mented on. 

Wright r. Lainson (1837) 2 M. & W. 739 ; 

M. & H. 202. 

PARKE, B. — In a note in 2 Stark. Evid. 105, it 
is said that Taylor v. Einlaoh proceeded on a 
mistaken report of a case on the Northern Cir- 
cuit It is difficult to find any principle on 
which the mere date is evidence. — p. 743. 


5. Petition. 

White, In re, Nicholson, Ex parte, 42 L T. 
192 — bacon, c J. ; reversed, suh nom. White, 
In re, Mason, Ex parte (1880) 49 L. J. Bk. 56 ; 
14 Ch. D. 71 ; 42 L. T. 884 ; 28 W. R. 749.— 
O A. JAMES, BRETT and COTTON, L.JJ. 

Brightmore. In re, May, Ex parte (1884) 14 
Q. B. D. 37 ; 51 L. T. 710 ; 33 W. R. 598 ; 
1 Jilorrell 253 .— Stephen and cave, jj,, 
approved. 

French, In re, Ball (or French), Ex parte (1890) 
24 Q. B. D. 63 ; 62 L. T. 93 ; 38 W. R. 52 ; 6 
Morrell 258. — c.A. ESHER, u R., lindley and 
LOPES. L.JJ. 
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Pratt, In re and Ex parte (1884) 53 L. J. 
Oil. |H13; 12 Q. E. D. 33,4: 50 L. T. 
20-1 ; 32 W. It 420 ; 1 Morrell 27.— C.A. 
cotton, BOWEN and pry, l.jj.. considered. 

Pulborough School Board Election, In re, 
Bonrke r. Nutt (1S04) 63 L. J. Q.B.407 ; [1894] 

1 Q. B. 725 pO 11. 305 ; 70 L. T. 639 : 42 W. It. 
388 , 1 Manson 172 ; 38 .71 P. 572. — C.A. LOPES 
and DAVEY. L.J.T. ; ESHER, M.R. (I'm. 

Onslow, In re, Kibble, Ex parte (1875) 44 
L J. Bk. 63 ; L. It. 10 Oh 373 ; 32 L. T. 
138 ; 23 W. 11. 433 — L jj.. distinguished. 

Lynch, In rc and Ex parte (1876) 45 L. J. Bk. 
48 ; 2 Oh. D. 227 ; 34 L. T. 34 ; 24 W. 11. 375.— 

BACON, C.J. 

Onslow, In re, Kibble, Ex parte, discussed 
and j allowed . 

Lennox, In rc and Ex parte (1885) 35 L. J. 
Q. B. 45 ; 16 Q. B. D. 315 ; 54 L. T. 432 : 34 
W. 11. 51. — C.A. ESHER, M.R., COTTON and 
BINDLEY, L J J. 

ESHER, Si. R. — The case of Em parte Kibble 
is a direct authority of the Court of Appeal, 
that, under such circumstances, a judgment debt 
may be inquired into at the instance of the 
debtor when lie is disputing whether an adjudi- 
cation ought to be made or not. Not only is 
that case a binding authority upon us, but it 
was rightly decided upon principle, and the 
principle is that the Court of Bankruptcy has a 
right to see that it is not put m motion when 
there is no petitioning creditor’s debt at all. 

Lennox, In re and Ex parte, explained. 

Saville, In re, Beyfus (or Saville), Ex parte 
(1887) 4 Morrell 277 ; 35 W. It. 791.— 
C.A., approved and followed. 

Flatau, In re, Scotch Whisky Distiller’s, Ex 
parte (1888) 22 Q. B. D. 83 ; 37 W. R. 42.— c.A. 
ESHER, M.R., PRY and LOPES, L.JJ. 

DRY, L..T. — I entirely agree with what was 
said by the Master of the Rolls in In re Saville: 
l> It seems to me that the case of Ex parte 
Lennox shows that the mere fact of a judgment 
having been recovered, does not prevent the 
Court of Bankruptcy, if sufficient reasons are 
given for doing so, from going behind the judg- 
ment. But it does not decide that, there being 
a judgment, on the mere suggestion of the debtor 
that the judgment is bad, the Court of Bank- 
ruptcy is bound to go behind the judgment and 
inquire into the validity of the debt.” In the 
present case I think no ‘‘sufficient cause” was 
shown calling on the registrar to inquire into 
the validity of the debt. — p. 86. 

Lennox, In re and Ex parte, applied. 

Vitoria. In re and Ex parte (1894) 63 L. J. 
Qj B. 795; [1894] 2 Q. B. 387; 9 R. 536; 71 
L. T. 48 ; 42 W. R. 529 ; 1 Manson 286.— C.A. 
ESHER, M.R.. KAY and SMITH, L.JJ. 

Lennox, In re and Ex parte, dictum applied. 

JJlythe, In re, Banner, Ex parte (1881) 17 
Oil. D. 480 ; 44 L, T. 908 ; 30 W. R. 24. 

— C.A. .TAMES, BRETT and COTTON, L.JJ., 
considered, 

Iiawkms, In re, Troup, Ex parte (1894) 64 
L. J. Q. B. 373 ; [1895] 1 Q. B. 404 , 14 R. 44 ; 
72 L, T. 41 ; 43 W. R. 306 : 2 Manson 14.— C.A. 
ESHER, M.R. and LOPES, L.J. ; RIGBY, L.J. 
dissenting. 


EM Vitoria, In re and Ex parte [supra), approved. 

King r. Henderson (1898) 67 L. .1. P. C. 134 ; 
[1898] A. C. 720 : 79 L. T. 37 ; 47 W. E. 157 ; 

5 Manson 3o8 — pc lords watson. hob- 

HODSE and DAVEY, and SIR R. COUCH. 

Whalley, In re, Boss, Ex parte (1874) 43 
L. J. Bk. 110 ; L. R. 18 Eq. 375 : 30 
L. T. 474 ; 22 W. R. 702. — BACON, C.J., 
discussed. 

Brigstocke, In re and Ex parte (1877) 46 

L. J. Bk. 50 : 4 Oh. D. 348 : 35 L. T. 831 : 25 
W. R. 262.— C.A. 

Dixon, In re and Ex parte (1884) 53 L. J. 
Q. B. 769 : 13 Q. B. D. 118 ; 50 L. T. 414 ; 
32 W. R. 837; 1 Morrell 98.— C.A. 
BAGGALLAY, COTTON and LINDLEY, 
L jj., explained and followed. 

Watson, In re, Oram, Ex parte (1885) 15 
Q. B. D. 399 ; 52 L. T. 785 ; 33 W. R. S90 : 2 
Morrell 199.— c.A. brett, m.r., baggallay 
and bowen, L.JJ. 

Otway, In re and Ex parte (1895) 64 L J. 
Q B. 521 : [1895] 1 Q. B. 812 : 14 R. 
389 ; 72 L. T. 452 : 2 Manson 174.— C.A. 
ESHER, M.R., LOPES and RIGBY, L.JJ,, 
explained. 

Munetta, In re, South American and Mexican 
Co., Ex parte (1896) 3 Manson 35. — c.A. 

ESHER, m.r. — Then it is said that the petition 
is an abuse of the process of the Court, because 
there are no assets available — they have all been 
assigned for the benefit of creditors under the 
deed of arrangement. But that argument is not 
conclusive, and for this reason. The bankrupt 
will not get his dischaige for two years, and may 
possibly not get it for five years, and in that 
time it is impossible to say that a person in the 
position of the debtor here may not get some- 
thing to pay his debts. In re Otway was a 
wholly different case. — p. 41. 

Otway, In re and Ex parte, distinguished. 

Robinson, In re and Ex parte (1883) 22 
Oh. D. SI 6; 48 L. T. 501; 31 W. R. 
653.— C.A. JESSEL, M.R. , BAGGALLAY 
and lindley, L.JJ., considered. 

Leonard, In re and Ex parte (1896) [1896] 1 
Q. B. 473 ; 65 L. J. Q. B. 393 ; 74 L. T. 183 ; 
44 W. R. 438 ; 3 Manson 43.— C.A. ESHER, 

M. R., LOPES and RIGBY, l.jj. 

esher, m.r. — In re Otway is no authority 
for the proposition that the fact of there possibly 
or probably being no assets to be administered 
m bankruptcy, is a reason sufficient of itself for 
refusing to make an adjudication of bankruptcy. 
In that case, it being ascertained that a receiving 
order would deprive the debtor of the only asset 
available for the payment of a composition which 
he proposed to pay upon his debts ; it was held 
that that was a sufficient reason why the Court 
m the exercise of its discretion should not make 
a receiving order. There was also in that case 
the additional fact that the petitioning creditor 
had endeavoured to obtain money from the 
debtor as a condition of his agreeing to the 
adjournment of the petition, and the Court 
came to the conclusion that the petitioning 
creditor was using the petition for the purpose 
of extorting money and committing a fraud on 
the bankruptcy laws ; and they therefore held 
that, on a petition so presented, they ought not 
to make an order. — p. 475. 
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Otway, In re and Ex parte, explained. 
Birkin, In re (1S9G) 3 Manson 291. — c A. 

Otway, In re and Ex parte, adopted. 

Shaw, In re, Gill, Ex parte (1901) S3 L. T. 
754. — G.A. RIGBY. WILLIAMS and STIRLING, 

L. JJ. ; reversing (1900) S3 L. T. 487 — weight 
and PHILL1MORE, JJ. 

Betts, In re and Ex parte (1890) 60 L J. 
Q. B. 14 : [1897] 1 Q. B. .10 ; 73 L. T. 292 ; 
45 IV. R. 98 : 3 Manson 287 — c A. ESHER, 
M.R., LOPES and RIGBY, L.JJ., dUtni- 
g u idled. 

Jubb, In re, Barman and Greenwood, Ex 
parte (1897) 66 L. J. Q. B. 452 ; [1897] 1 Q. B. 
641 ; 76 L T. 329 ; 45 W. B. 479 ; 4 Manson 30. 
— V. WILLIAMS and WRIGHT, JJ. 

v, williams, J. — It is contended on behalf 
of the debtor that a receiving order ought not to 
be made, on the ground that in all probability 
the costs of the bankruptcy proceedings will 
exceed the sum of il20, which is alleged to be 
about the amount of the available assets, and so 
nobody will get anything. ... It is contended 
on behalf of the respondent that the case of 
In re Betts, Er parte Betts, is a decision which 
supports the proposition to which I have refeired. 
But if that case is looked at. it is apparent that 
this was by no means the ground of the decision. 

. . . The real ground was that, on tlic informa- 
tion which they had before them, the Court 
thought that there were no assets, and that 
there was no probability of there ever being any 
assets which would be available, because there 
was already a previous bankruptcy m existence, 
under which the debtor was still undischarged, 
and there was nothing m the circumstances of 
the case to prevent them from exercising their 
discretion by refusing to make a receiving order. 

Betts, In re and Ex parte, proceedings in 
referred to. 

Painter, In re and Ex parte (1894) 64 
L. J. Q. B. 22 ; [1895] 1 Q. B. 85 ; 71 L. T. 
5S1 ; 1 Manson 499. — v. williams and 
KENNEDY. JJ.. distinguished. 

Betts, In re. Official Receiver, Ex parte (1901) 
70 L. J. K. B. nil ; [1901] 2 K. B. 39 : S4 L. T. 
427 ; 49 W. It. 447 ; 8 Manson 227. — weight 
and DARLING. J,T. 

Yelverton v. Yelverton (1859) 1 Sw. A Tr. 
374 ; 29 L. J. Mat. 34 ; 6 Jur. (N.S.) 24 ; 
1 L. T. 194 ; 8 W. Pb. 134 : and Brown v. 
Smith (1852) 15 Beav. 444 ; 21 L. J. Oh. 
356. — M.R., approved and followed. 
Mitchell, In re, Cunningham, Ex parte (1SS4) 
53 h. J. Oh. 10(57 : 13 Q. B. D. 418 : 51 L. T. 
447 ; 33 W. K. 22 : 1 Morrell 137.— C. A. 

BAGGALLAY, COTTON and LINDLEY, L.JJ. 

Mitchell, In re, Cunningham, Ex parte. 

explained. 

Barne. In re and Ex parte (1886) 16 Q. B. D. 
522 ; 54 L. T. 662 : 3 Mon ell 33. — C.A. ESHER, j 

M. R,„ LINDLEY and LOPES, L.JJ. * I 

ESHER, M.R. — We are bound by the decision ' 

of tliisf'Court in E.r parte Cunningham, which, | 
if I may say .so, I think was a right decision. I 
The burden of proving the jurisdiction of the ! 
Court, under both sect. 6 and sect. 95, lies on the 
petitioning creditor. What amount of evidence 


will be sufficient to make out a pi inid fane case 
under eitherfsection it is not necessary now to 
deteimme. The language used by Baggallay, 
L.J in Ev parte Cunningham, must, I think, be 
interpreted with reference to the particular facts 
of that case ; it was there assumed by every one 
that the debtor’s birth domicil waft in Ireland. 
If the burden of piovnSgthat the debtor’s domicil 
was English lay originally on the petitioning 
creditor, it certainly lay more heavily on him if 
the debtor’s domicil of origin was in Ireland. 
The language of Baggallay, L.J. cannot be 
criticised as applied to that state of facts. The 
only question is, how much evidence the petition- 
ing creditor is bound m tlie first instance to 
adduce m order to shift the burden of proof ? It 
would be contrary to the practice of the Court 
and to the necessity of the case that the petition- 
ing creditor should be bound to go to the Court 
j with evidence to prove that the debtor is a born 
) Englishman, if it has been assumed by both 
I parties tlnoughout the proceedings that he is. 


6. Receiving Order and its Consequences. 

Adams, In re, Griffin, Ex parte (1879) 48 
I L. J. Bk. 107 ; 12 Oh. D. 480 ; 41 L. T. 
515 ; 2S W. E. 208 —C.A. JAMES, BRETT 
and cotton, L.JJ., appro led ami followed. 
I Pooley, In re, Harper, Ex parte (1882) 51 
| L. ,J. Ch. 810 ; 20 Ch. D. 685 : 47 L. T. 177 ; 30 
W. R. 650. — C A. JESSEL, M.R., LINDLEY and 
| HOLKER, L.JJ. 

j Carr, In re and Ex parte (1887) 35 W. R. 
150. — C.A., explained. 

i Hester. In re and Ex parte (1889) 22 Q. B. D. 
| 632 ; 60 L T. 943 ; 6 M. B. R. So.— C.A. ESHER, 
; M.R., bowen and pry, l.jj. 

I esher, m.r. — I cannot myself see anything 
I obscure in the judgments in Ex parte Carr , but 
, probably there is, because Cave, J., seems to 
, have thought so. I think that Ex puHe Carr 
laid down this, that the rescission of a receiving 
' order is a matter for the discretion of the Court, 

| and when the registrar, or the judge, or the Divi- 
, sioual Court, has exercised the discretion, this 
Court will pause long before it interferes. I 
! think that Ex parte Carr also laid clown that, 

| in exercising its discretion, the Court of Appeal 
I must in each case have all the facts before it, 

, and it will then upon a consideration of the 
facts say whether the discretion has or has not 
been rightly exercised by the Court below. I 
, think that is right — p. 637. 

I Chatterton, In re, Hemming, Ex parte 
(1S79) 49 L. J. Bk. 17 ; 13 Ch. D. 163 ; 
j 41 L. T. 513 ; 28 W. R. 218.— C.A. 
JAMES, BAGGALLAY and THESIGER, L.JJ., 
explained. ’ 

Ross r. Gutteridge (1S82) 52 L. J. Ch. 2S0 ; 48 
L. T. 117. — PEARSON, J. 

Horsley, In re, Orde, Ex parte (1871) 40 
L. J. Bk. 60 : L. R. 6 Ch. S81 ; 25 L. T. 
400 ; 19 W. R. 1103.— L JJ., distinguished. 

Baiun, Ii^ re, Evans. Ex parte (1880) 13 
Ch. D. 421 : 49 L. J. Bk. 25 ; 28 W. R. 500.— 
C.A. JAMES, BAGGALLAY and COTTON, L.JJ. 

JAMES, L.J. — The next objection is a more 
serious one, as to the application of Ex parte 
Pulley (L. R. 5 Ch. 7221 and Ex j arte Oide, 
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viz. : what is to be done with peisons who arc 
present at a meeting, but who dm not sign the 
resolutions as voting in favour of them ? We 
held m Ki parte Or dr that such persons must be 
considered as present at the meeting, and he 
reckoned m the total number of creditors present 
and voting, -.unless they withdraw their proofs 
as provided by rule 273 (Bankruptcy Rules, 1870). 
Without saying how far that decision would 
apply to Mr. Scrivener, personally, with regard 
to such a meeting as this, it appears to me quite 
clear that the principle cannot apply to the case 
of a creditor who is represented by another 
creditor as his proxy. I am of opinion that the 
principle does not apply to the case of a person 
who is said to have been present m that way. 
Such a person is not personally present, and in 
what way does it appear that the proxy remained 
in force? The creditor who is present might 
intend to be present on his own behalf, and not 
on behalf of his principal. — p. 427. 

Lancaster, In re, Lancaster (or Bailey), Ex 
parte, 46 L. J. Bk. 65 ; 36 L. T. 72 ; 25 W. E. 
380.— BACON, C.J. ; re rented, (1877) 46 L. J. Bk. 
90 ; 5 Uli. D. 911 ; 36 L. T. 674 ; 25 W. E. 669. 
— C.A. 

Shaw, In re, Gill, Ex parte (1900) 83 L. T. 
487 ; 49 W. E. 141. — weight and phillimore, 
JJ. ; reversed , (1901) 83 L. T. 754 ; 49 W. E. 264. 
— C.A. RIGBY, WILLIAMS and STlflLINttj L.JJ. 


7. Composition and Scheme oe Arrange- 
ment. 

Cockayne, In re and Ex parte (1873) 12 
L. ,J. Bk. 71 ; L. E. 16 Eq. 218 ; 28 
L. T. 678 ; 21 W. E. 719.— BACON, C.J., 
appro fed. 

Sedley, In re, Cobh, Ex parte (1873) 42 L. J. 
Bk. 63 ; L. E. 8 Oh. 727 ; 29 L. T. 123 : 
21 W. 11. 777.— L jj., explained 
Webb, In rc, Gibbs, Ex parte (1875) L. R. 10 
Gh. 382 ; 44 L. J. Bk. 73 ; 32 L. T. 292 ; 23 
W. E. 592. — MELLISH, L.J. 

MELLlSH, l.j. — I t is to be observed that in 
Mr parte Cobh the question had been put to the 
meeting, and the creditors had deliberately 
determined ihat they did not desire to have 
liquidation or composition ; and it. was in 
reference to that state of things that James, 
L, J., says, “ I have great doubt whether such a 
meeting has any validity. I can conceive that 
where a first, meeting is shown to have been no 
meeting at all, for instance, from the absence of 
proper advertisements, it nnglit be the duty of 
the Court to direct a fresh first meeting to be 
held ; but to say that because the debtor finds 
that lie could not do what he wanted to do at the 
first meeting, or because one of the creditors had 
changed his mind, that is a reason for holding a 
fresh first meeting, seems to me a confusion of 
terms.” The lord justice does not consider the 
question what would he the duty of the Coui;t, 
if m consequence of the non-compliance of the 
debtor with something which he ought to do at 
a meeting, the meeting has gone off. But in 
Me parte Cockayne, which was a case ^ery similar 
to the present, the chief judge appears to have 
thought that under certain circumstances a new 
meeting might be called ; for he says that the 
dismissal of the appeal is to he without prejudice 
to a second first meeting. — p. 385. 


Webb, In re, Gibbs, Ex parte, extended. 

Terrell, In re and Ex parte ; Sheffield and 
Rotherham Joint Stock Banking Co., Ex parte 
(1876) 46 L. J. Bk. 47 ; 4 Cli. D. 293 ; 35 L. T. 
646, 648 ; 25 W. E. 153 —C.A. 

baggallay, j.a — It seems to me that the 
same reason as the lord justice gave thei e for 
considering that another first meeting should be 
held wheie there had beeu an accident or mistake 
on the part of the debtor equally applies to this 
case, where there is a mistake on the part of the 
creditors. 

Batey, In re, Emmanuel, Ex parte (1881) 
56 L. J. Ch. 305 ; 17 Oh. D. 35 44 L. T. 

832 ; 29 W. E. 526. — C.A. JAMES, BRETT 
and cotton, L.JJ., explained. 

Boole, Xu re, Cocks, Ex parte (1882) 21 Ch. D. 
397 ; 31 W. II. 105. 

[In Ex parte Emmanuel, Brett, L.J., said (on 
p. 40), -‘If what they (the creditors) have done 
is within their authority, but it is, in the opinion 
of the Court, an erroneous exercise of their 
authority, I think the Court cannot interfere. 
But if they have exceeded their authority, in my 
opinion the Court can and ought to interfere.’’] 

brett, l.j. — I meant that the mere fact that 
there was a difference of opinion between the 
Court and the creditors would not be a sufficient 
ground for setting aside their resolution. I was 
not referring to the question of uu'isdiction.— 
p. 400. \ 

Terrell, In re and Ex .parte ; Sheffield and 
Rotherham Banking Co,, Ex parte, dis- 
anguished. 

Walton. In re, Hudson, Ex parte (18S3) 52 

L. J. Ch. 584 ; 22 Ch. D. 773 ; 47 L. T. 674 ; 31 
W. E. 372.— C.A. JESSSEL, M.R., LINDLEY and 
BOWEN, L.JJ. 

Robins, In re, Russell, Ex parte, 47 L. T. 338. 
—BACON, CJ. ; retersed, (1883) 22 Ch. D. 
778 ; 47 L.T. 675 ; 31 W. R. 442.— C.A. jessel, 

M. R., LINDLEY aild BOWEN, L.JJ. 

Webh, In re, Walter, Ex parte (1876) 45 
L. J. Bk. 105 ; 2 Ch. D. 326 ; 34 L. T. 
701 : 24 W. E 834.— C.A., explained. 

Staff, In re and Ex parte (IS 75) 14 L. J. Bk. 
137 ; L. Ei. 20 Eq. 775 ; 33 L. T. 40 ; 23 
W. E. 950.— BACON, C.J. , followed. 

Elworthy, In re and Ex parte (1S75) 44 
L. J. Bk. 123 ; L. E. 20 Eq. 742 ; 32 L. T. 
699; 23 W. It. 790.— BACON, C.J., not 
followed. 

Aaronson, In re and Ex parte (1878) 7 Ch. D. 
713 ; 47 L. J. Bk. 60 ; 38 L. T. 243 ; 26 W. B. 
470.— C.A. 

[N.B. — Ex parte Staff and Ex parte Elworthy 
were cited as conflicting on the question of 
registration, and the Court, though it did not 
mention them in the judgments, decided in 
accordance with Ex parte Staff.] 

BAGGALLAY, L.J. (for the Court). — This Court 
was of opinion [in Walter. Ex parte] that, 
according to the true construction of rule 301 
(Bankruptcy Rules, 1870), the passing of the 
resolution was intended to he conclusive evidence 
upon the application to register that the debtor s 
statement of affairs was sufficient, and that the 
rule bad the effect of excluding, upon an 
application for registration, the raising of any 
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such question as was raised before Mr. Registrar 
Keene. Though, however, the Court arrived at 
this conclusion in Walter, Ex parte, in which 
the statement of affairs was upon the face of it 
sufficient, it recognised the distinction between 
such a case and one m which the statement 
might be upon the face of it insufficient, and 
in illustration of this distinction rcfeired to 
Cockayne , Ex parte (supra'), and Gibbs Ex parte 
( supra ), in which cases it was held that, where 
the debtor has not in his statement distinguished 
between his joint and separate debts and assets, 
a resolution founded on that statement ought 
not to be registered. — p. 716. 

Elworthy, In re and Ex parte, not followed. 

Williams, In re and Ex parte (1881) 50 L. J. 
Ch. 711 ; 18 Cb. D. 105 ; 15 L. T. 96.— C.A. 
SELBORNE, L.C., BRETT and COTTON, L.JJ. 

[This case was cited by the appellant’s counsel, 
but not referred to in the judgments.] 

Staff, In re and Ex parte (supra,) ; audRussell, 
In re and Ex parte (1S75) 11 L. J. Bk. 12 : 
L. R. 10 Ch. 255 ; 32 L. T. 1 ; 23 W. R. 
817. — l .TJ., distinguished. 

Golding, In re, Early, Ex parte (187!)) 13 
Ch. D 300 ; 12 L. T. 298 ; 28 W. R.310.— 

C.A. JAMES, BAGGALLAY and THESIGER, 
1. J J., followed. 

Sharpe, In re, Mathewes, Ex parte (1S81) 
16 Ch. D. 635 ; 50 L. J. Ch. 281 ; 11 L. T. 117. 
—C.A. JAMES, COTTON and LUSH. L.JJ. 

JAMES, l.j. — It appears to me impossible to 
find any sound distinction between the present 
case and Ex parte Early. In Ex parte Staff 
and Ex parte Russell, the Court came to the 
conclusion that the resolutions had not been 
passed in the interest of the creditors, that in 
fact they -had no interest m the matter. In 
Ex parte Early, the creditors had an interest m 
getting the whole of the assets distributed among 
themselves, and in preventing them being all 
taken by one creditor who had levied an execu- 
tion. Their contest was not in favour of the 
debtor, but in favour of themselves. It appears 
to me that we cannot say that the present case 
is not exactly the same, and I cannot see any 
ground for a distinction between it and Ex parte 
Early. — p. 659. 

Staff, In re and Ex parte, approved. 

Parnell, In re, Ball, Ex parte (1882) 51 
L. J. Cb. 911 ; 20 Ch. D. 670 ; 47 L. T. 213 ; 
30 W. R. 738. — C.A. JESSEL, M.R., LINDLEY 
and BOWEN, L.JJ. 

Aaronson, In re and Ex parte, distinguished . 

Hope, In re and Ex parte (1878) 47 L. J. Bk. 
78 ; a Ch. D. 398 ; 3S L. T. 762 ; 27 W. R. 7.— 
C.A. JAMES, BBETT and COTTON, L.JJ. 

[This case was cited in the arguments and a 
distinction was relied upon by the appellant, who 
succeeded. This case was not specially referred 
to m the judgments.] 

Snodin v. Boyce (1859) 4 H. & N. 391 ; 28 
L. J. Ex. 245 ; 33 L. T. 164.— ex., 
affirmed. 

Dunlop v. Cruger (1S62) 32 L. J, Ex. 42 ;*7 
H. N. 525 ; f L T. 132: 10 W. E. SOL- 
ES, CM. 

Durham, In re, Merchant Banking Co. of 
London (or Murray), Ex parte (1881) 43 L. T. 
799 ; reversed, 50 L. J. C’li. 606 ; 16 Ch. D. 623 ; 
44 L. T. 358 ; 29 W. R. 363.— C.A. 


More v. Underhill (1863) 1 B. is 8. 566, 
overrated. * 

Wood r. De Mattos (1S65) 35 L. J. Ex. (M ; 
L. R 1 Ex 91 ; 12 Jur. (n.h.) 78 ; 3 H. & C. 987.— 

EX. CH. 

Wood v. De Mattos, distuiguislki'd. 

Hoggarth r. Taylor»(18H7) 36 L. J. Ex. 61 ; 
L. R. 2 Ex. 105 ; 15 W. R. 588.— EX. 

Sharland v. Spence (1867) 36 L J. C. P. 
230 . L. R. 2 C. P. 456 ; 16 L. T. 355 ; 15 
W. R. 1ST, followed. 

Robertson r. Goss (1867) 36 L. J. Ex. 251 ; 
L. It. 2 Ex. 396 ; 16 L. T. 566 ; 15 W. R. 965.— 
EX. 

Shettle, In re, Godden, Ex parte (1862) 7 L. T. 
366; reversed, 32 L. J. Bk. 37; 7 L. T. 60S.— 

L.JJ. 

Burr, In re, Board of Trade, Ex parte (1892) 
61 L J. Q. B. 591 ; [1892] 2 Q. B. 467 ; 
66 L. T. 553 ; 9 Morrell 133. — c.A., 
referred to. 

E. A. B., In re (1901) 71 L. J. K. B. 356 ; 
[1902] 1 K B. 457 ; 85 L. T. 773 , 50 
W. R. 229 ; 9 Manson 105, — c.A. v. 
WILLIAMS, ROMER and COZENS-HARDY, 
L.JJ.. inapplicable . 

Baines, In re, Board of Trade, Ex parte (1902) 
86 L. T. 691.— WEIGHT and PHILL1MORE, JJ. 

Wilson v. Lloyd (1873) 42 L. J. Ch. 559 ; 
L. R. 16 Eq. 60 ; 28 L. T. 331 ; 21 W. E. 
507. — v.-C., distinguished. 

Littler, In re, Manchester and Liverpool Dis- 
trict Banking Co., Ex parte (1874) 43 L. J. Bk. 
73 ; L. 11. 18 Eq. 249 ; 30 L. T. 339 ; 22 W. R. 
567.— BACON, C.J. 

Wilson v. Lloyd, disapproved. 

Megrath v. Gray (1874) 43 L. J. C. P. 63 ; 
L. E. 9 C. P. 216 ; 30 L. T. 16 ; 22 W. R. 
409. — C.P followed. 

Jacobs, In re, Jacobs, Ex parte (1875) L. R. 10 
Ch. 211 ; 44 L. J. Bk. 34 ; 31 L. T. 745 ; 23 W. R. 
251.— L.JJ. 

JAMES, L.J. — In the case of Wilson v. Lloyd , 
the chief judge held that a surety was discharged 
by the creditor voting in favour of accepting a 
composition from the principal debtor. There 
were, however, a great many points m that case ; 
and we think that the difference between a com- 
position by a voluntary deed or agreement and 
a composition under the Bankruptcy Act was 
not sufficiently considered. On the other hand, 
in the case of Megrath v. Gray, the Court of 
Common Pleas appear to have come after great 
consideration to a directly contrary conclusion. 
... We entirely agree m the decision of the 
Court of Common Pleas and in the reasons they 
have given for it. — p. 213. 

Verner, In re (1871) 15 Sol. J. G97, over- 
ruled. 

Jones, In re and Ex parte (1875) 44 L. J. Bk. 
124 ; L. R. 10 Ch. 663 ; 33 L. T. 116 ; 23 
W. R. 886. — L JJ., distinguished. 

, Lewis, In re, Mauthner, Ex parte (1S7G) 45 
L. J. Bk. 125 ; 3 Ch. D. 113.— BACON, O.J. 

Jones, In re and Ex parte, explained. 
Balbimie, In re, Jameson, Ex parte (1876) 
45 L. J. Bk. 156 : 3 Ch. D. 488 : 25 W. R. 14.— 
BACON, C.J. ; affirmed, 3 Ch. D. 488 ; 35 L. T. 
o33. — C.A. 
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Flint v. Barnard (1888) 58 L. .). Q. B. 53 ; 

22 Q. B. D. 90 ; 37 W. % 185.— C.A., 

referred, to. 

Greer, In re, Napper v. Fanshawe (1895) 61 
L. J. Oh (520 : 72 L. T. 8(55 ; 13 W. R. 517 , 59 
J. P 111 ; 2 Mansun 350 ; 13 R. 598 . — chttty, j. 

Hawes, in re, Jeffery,, Ex parte (1S71) 13 

L J. Bk 27 ; L. R. 9 Oil. Ill ; 29 L. T. 

859 ; 22 IV. It. 287. — L.JJ., distinguished. 
Elliott, In re. Hopper, Ex parte (1878) S Oh. 

D. 53 ; 17 L. J. Bk. 11 ; 38 L. T. 36(5 ; 26 W. It. 
1S8.- — C.A. 

baggallay, l.j. — T here could be no question 
in that case that the liquidation proceedings were 
ptill pending when the bankruptcy occurred. The 
concluding words of the judgment of Mcllish, L.J., 
put that beyond all doubt. He said : “ As a re- 
ceiver had, under the liquidation, been appointed, 
and had not been discharged, the procec lings in 
liquidation were still pending That distinguishes 
Mr parte Jeffery from the present case.” — p. 59. 

Petrie, In re and Ex parte (1868) 37 L. J. 

Bk. 13 ; L. R. 3 Ch. 232 ; 18 L. T. 169 ; 

16 W. It. 167 — L JJ., followed. 

Beddall v. King (1869) 38 L. J. C P. 219 ; L. R. 

1 C. P. 519 : 20 L. T. 325 , 17 IV. R. 611.— C P. 

Carew, In re and Ex parte (1875) 11 L. J. 

Bk. 67 ; L. H. 10 Oh. 30S ; 32 L T. 318 ; 

23 W. R 159. — L.JJ., approved.. 

Campbell v. Imm Thurn (1876) 15 L. J. C P. 

182 ; 1 0. P. D. 267 ; 35 L. T. 265 ; 21 W. R. 

675. — C.P., diseased, and distinguished. 
Breslaner r. Brown (1878) 17 L J. C. P. 729 , 

3 App, Oas, 672 ; 39 L. T. 67 : 26 W. R. 536. — 
H.L. (K.). 

Carew, In re and Ex parte, explained and 

disting wished. 

Breslau'er v. Brown, explained. 

Lacey, In re and Ex parte (1880) 16 Ch. D. 
131 ; 50 L. J. Ch 207 ; 13 L. T. 579 ; 29 W. R. 
299. — C.A. JAMES, COTTON and LUSH, L J.T. 

•JAMES, L J. — I am of opinion that this decision 
of the chief judge is an extension of the doctrine 
laid down m Ex parte Carew which we ought not 
to sanction even if that doctrine goes to the full 
extent which has been suggested. In the present 
case there is no property to be administered, and 
no proceedings pending : there is nothing now to 
be done in the composition except to enforce a 
personal demand against a debtor. I am of 
opinion that the Court of Bankruptcy has no 
jurisdiction to entertain a merely personal 
demand against a debtor, there being no pro- 
perty for the Court to administer. When the 
judgment of Lord Justice Mellish, in Ex pa He 
Carew , was read to us, a judgment m which I 
appear to have concurred, it did not strike my 
mkid as something I was prepared to accept. It 
must, however, be read with reference to the 
facts of that particular case (p. 137). . . . And 
it was held by the Court that it had jurisdiction 
to determine upon the debtor’s claim to the 
surplus, and it refused to hand it over to him 
while the validity of the claim, to meet which a 
fund had been placed in the hands of trustees, 
had not been ascertained. That was the whole 
of the decision. And what Lord Justice Mellish 
really said, was that the creditor whose claim 
had not been admitted, might waive the condition 
which was imposed by sect. 126 [of the Bank- 
ruptcy Act, 1869] for his benefit, and come in 
and hind himself by the composition while the 


thing remained still in fieri and incomplete. 
That was, as I understand it, the view of Lord 
Hatherley in Breslaner v. Brown , and It was 
assented to by Lord Blackburn, that is to say, 
that a creditor whose debt was not admitted, 
might come m and accept the composition 
during the pending of the proceedings. ... In 
Breslaner v. Brown, the creditor had already 
accepted the composition in respect of one debt, 
and he then claimed the payment of another 
debt which had not been inserted m the debtor’s 
statement. His acceptance m respect of the 
first debt could not entitle the debtor to say 
that he had bound himself by the compositicfn 
in respect of the second debt, and therefore it 
was held that he was still a creditor, and entitled 
to sue the debtor for the second debt. — p. 13S. 

Wright, In re, Willey, Ex parte, 48 L. T. 

79 ; 31 W. R 3S3 ; rerersed. (1883) 52 L. J. Ch. 
546 ; 23 Ch. D. 118 ; 4S L. T. 3S0 : 81 W. R. 553. 
—C.A. JESSEL, M.B., COTTON and LINDL EY, L.JJ. 

Robinson, In re, Burrell, Ex parte (3 876) 

45 L. J. Bk. 68 ; 1 Ch. D. 537 ; 34 L. T. 
198 ; 24 W. R. 853. — c A., distinguished. 
fjimons, In re, Allard, Ex parte (1881) 16 
Ch. D. 505 ; 44 L. T. 35 ; 29 W. B. 40(5 — C A. 

| JAMES, BEETT and COTTON. L.JJ. 

EdwardB v. Coombe (1872) 41 L. J. C. P. 
202 ; L. R. 7 C. P. 519 ; 27 L. T. 315 ; 21 
W. R. 107. — G.V., followed. 

Howard, In re, Hemmingway, Ex parte 
(1872) 26 L. T. 298; 20 W. R. 572. 
dissented from. 

Hatton, In re, Hodge, Ex parte (1872) 42 L. J. 
Bk. 12 ; L. R. 7 Ch. 723 ; 27 L. T. 396 ; 20 W. R. 
978.— L.JJ. 

JAMES, L.J. — I think we are bound by the 
decision of the Court of Common Pleas m 
Edwards v. Coombe. To a certain extent there 
is a conflict between the decision of the Court 
of Common Pleas and the chief judge in bank- 
ruptcy in Ex parte Hemmingway , Re Howard. 

Edwards v. Coombe and Hatton, In re, 
Hodge, Ex parte, followed. 

Goldney r. Lording (1873) 42 L. J. Q. B. 103 ; 
L. R. 8 Q. B. 182 ; 21 W. R. 543.— Q.B. 

Edwards v. Coombe ; Hatton, In re, Hodge, 
Ex parte; and Ford v. Beech (1848) 11 
Q. B. 852 ; 17 L. J. Q. B. 114 ; 12 Jur. 
310. — EX. CH., discussed. 

Slater r. Jones (1873) L. R. 8 Ex. 1S6 : 42 
L. J. Ex. 122 : 29 L. T. 56 : 21 W. R. 815.— ex. 

bbamwell, B. — Two cases have decided that 
an action is maintainable for the original debt 
after the debtor has made default in paying an 
instalment of the composition. But if so, it is 
said this action must also he maintainable, 
because if it can be barred now it is barred for 
ever, upon the principle of Ford v. Beech. How, 

I agree with the judgment in that case that, 
a suspension of a right of action cannot be a 
defence, for if it were the action would be gone 
for ever, and I feel a difficulty m understanding 
?he observation upon the re- vesting of causes of 
action by Blackburn, J., in Jeffs v. Buy (L. R. 1 
Q. B. 372, at p. 374). At the* same tinffi I do 
not think that the authorities cited, coupled with 
Ford v. Beech, are conclusive. Certainly m In 
re Hatton , Mellish, L.J., does not say that the 
resolution would not he a bar to proceedings 
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commenced before default ; and in Edwards v. 
Coombe, Willes, J.. indicates that his opinion 
was the contrary. I think, therefore, we can 
assent to these two decisions, and yet hold the 
pleas good thus: Either this resolution is equiva- 
lent to an accord and satisfaction defeasible by 
matter subsequent, and when the event happens 
whereby it is defeated (/ e., the debtor’s default) 
a cause of action accrues or else the composition 
resolution contains two implied terms, one by 
the creditors that all will forbear to sue until 
default, the other by the debtor, that in case lie 
fails to pay the composition at the time agreed. 
In? will pay the whole debt. — p. 194. 

Edwards v. Coombe and Slater v. Jones, 

discussed. 

Newell r. Van Praagh (1874) 43 L. J. C. P. 
94 ; L. E. 9 C. P. 96 ; 22 W. 11. 377 ; 29 L. T. 
.391. — C.P. 

brett, ,t. — I think it necessary to add some 
few remarks on the subject to what my lord has 
said, because a case has just been brought to my 
notice which was not discussed in the argument, 
viz., the case of Slater v. Janet, -which was decided 
in the Court of Exchequer, subsequently to both 
the two cases that have been referred to, and m 
which they were both commented upon. There 
the creditor brought his action for the original 
debt, and there was a plea of a composition 
under the Bankruptcy Act, 1S69, to which the 
plaintiff replied that the time for the payment 
of the composition had not arrived. The Court 
of Exchequer seem to have had the difficulty 
urged upon them, that if the decision m Edwards 
v, Coombe was, that according to the common 
law the right of action was suspended, it would 
follow that the debt was gone for ever. The 
Court said that they did not think it necessary 
to dissent from Edwards v. Coombe, and Bram- 
vvell, B.. says ; “ I think we can assent to both 
decisions and yet hold the plea good, thus : 
either this resolution is equivalent to an accord 
and satisfaction defeasible by matter subsequent, 
and when the event happens, whereby it is de- 
feated (Le., the debtor’s default), a cause of action 
accrues, or else the composition resolution con- 
tains two implied terms, one by the creditors 
that all will forbear to sue until default, the 
other by the debtor, that in case he fails to pay 
the composition at the time agreed, he will pay 
the whole debt.’’ It seems to me that we need 
not disagree with what was said by the Ex- 
chequer in Slater v. Jones, any more than they 
dissented from the decision in Edwards v. Coombe. 
It seems to me that the decision in Edwards v. 
Coombe turned upon the construction of the 
Bankruptcy Act, and not on the common law 
doctrine of the suspension of a remedy ; that 
the meaning of the statute was that the creditor 
should not be entitled to go on with an action 
until the composition was due, and that if paid 
when due it should extinguish the debt ; but 
that, if it were not paid, it should be just as if 
there had been no composition, and the creditor 
should be entitled to the usual remedies, and he 
generally in the same position as if the reso- 
lution for the composition had never passed.—^ 
p. 101, 

Bishop, In re, Paper Staining Co., Ex parte 

(1873) L. E. 8 Ch. 595. — L.JJ.. followed. 

Watson, In re and Ex parte (1870) 2 Ch. D. 
63 ; 34 L, T. 778 ; 24 W. E. 592.— c.A. j 


Melhado v. Watson, 4G L. J. C. P. 349 ; 36 
L. T. IS ; reversed, (1S77) 46 L. J. C. P. 502 ; 2 
C. P. D. 281 : 36 L. T. 724 ; 25 W. R. 562.— c. a. 

Wilson v. Breslauer, 36 L. T 18 ; reversed, 
(1877) 46 L. J. 0. P. 593 ; 2 C. P. D. 314 ; 
37 L. T. 24 ; 25 W E. 818.— C.A. * 

* 

Lang, In re and Ex parte (1.877) 5 Ch. D. 
971 ; 37 L. T. 449; 26 W. R. 68.— c. A., 
j allowed. 

Oppenheim r. Jackson (1879) 49 L. J. 0. P. 
216.— C. A., affirming 41 L. T. 193. 

Streckeisen, In re, Grunelins, Ex parte 

W. N. (1876) 244. — JAMES and HELLISH, 
L. JJ., and BAGGALLAY, J.A., considered 
\ Best, In re and Ex parte (1881) 18 Ch. D. 
488 ; 45 L. T. 95. — C A. LORD SELBORNE, BRETT 
and COTTON, L. JJ. 

belboene, l.c. — I am not prepared to say 
that, under the special circumstances of that 
case, there may not have been extremely good 
reasons for that conclusion. But it is to be 
observed that there the Court was not reversing 
the registrar’s decision, but was declining to 
disturb his order. All I can say is, I do not 
think that the absence of the debtor from the 
meeting should in any ease be regarded as an 
unimportant or immaterial circumstance. — 
p. 491. 

Best, In re and Ex parte, explained. 

Tilley, In re, Solomon, Ex parte (1882) 20 
Ch. I). 281 ; 51 L. J. Ch. 677 ; 47 L. T. 57 ; 30 
W. R. 603.— c.A. jess EL. M.R., cotton and 

LINDLEY, L JJ. 

jessel, M.R. — I agree that if the debtor had 
been guilty of gross misconduct, we ought not to 
give him a new chance of escaping bankruptcy, 
and that, I think, is the explanation of the 
j refusal of the Court, in Ex parte Erst, to allow 
a fresh meeting of the creditors to be summoned. 

[ The lord chancellor thought that the debtor had 
been guilty of a fraudulent preference ; that 
material facts had been concealed from the 
creditors ; and that the creditor who had exa- 
mined the debtor at one of the meetings had 
been intimidated. — p. 287, 

Burliner v. Royle (1880) 5 C. P. D. 354 ; 
43 L. T. 254 ; 44 J, P. 831. approved. 

Englehardt, In re and Ex parte (1883) 52 
| L. J. Ch. 748 ; 23 Ch. D. 706 ; 49 L. T. 281 : 31 
W. R. 802.— C.A. BAGGALLAY, LINDLEY and 
PRY, L.JJ. 

Savin, In re and Ex parte (1866) L, R. 1 Ch. 
616. — L JJ., distinguished. 

Pullen, In re, Williams, Ex parte (1870) 39 
L. J. Bk. 1 ; L. E. 10 Eq. 57 ; 18 W. R. 406. 

Russ, In re, Davis, Ex parte (187G) 45 
L. J. Bk. 61 ; 2 Ch. D. 231 ; 34 L. T. 259 ; 
24 W. R. 084, overruled. 

Stanley. In re, Mil ward, Ex parte (1880) 50 
L. J. Ch. 166 ; 16 Ch. D. 256 : 44 L. T. 73 ; 29 
W. R. 167.— C.A. JAMES, COTTON and LUSH, 
L.JJ. 

Stanley, In re, Mil ward, Ex parte, followed. 

Ward, In re, Bennett, Ex parte (1881) 16 
Ch. D. 541 ; 44 L. T. 88 ; 29 W. II. 343.— c A. 
JAMES, BRETT and COTTON, L.JJ. 
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N. Adjudication 

Christie v. Unwin (1840) 11 Al & E 373 ; 

3 T. & D. 204 ; 4 Jur. 333.— Q.B , 
impeached. 

Lee Rowley (1858) 8 El. & B1 857 , 27 
L. J. Q. B. 193 ; 4 Jur. (N.S.) 683 .— q.b 
CROMPTON? J. — I may remark that it seems to 
have been at one time supposed that Christie v, 
Unwin showed the finding of the facts, on which 
the adjudication of bankruptcy professes to be 
founded, not to be disputable ; the Court of 
Exchequer has, however, decided otherwise. 
(See Fletcher v. Hanning, 12 M. & W. 571.) — 
p. 804. 

Revell v. Blake (1873) 42 L. J. C. ?. 105 ; 
L. B. S 0. P. 533 : 29 L. T. 07 ; 22 IV. R. 
96.— EX. on. ; affirming (1872) 41 L. J 
C. V. 129 ; L. B. 7 C. 300 ; 26 L. T. 
578. — c.p., distinguished, 

Foulds, In re, Learoyd, Ex parte (1878) 48 
L. J. Bk. 17 ; 10 Ch t>. 3 ; 39 L. T. 625 ; 27 
W. B. 277.— O.A. 

JAMES, L J. — The decision in Eevell v JBlnlte 
was quite consistent with this view. There it 
was held that the adjudication itself was con- 
clusive evidence that the Court which made it 
had jurisdiction in the case, but that where the 
adjudication was founded on an act of bank- 
ruptcy which could be committed equally, 
whether the bankrupt was a trader or not, there 
was nothing in the Act to prevent the trustee 
from showing that, though the bankrupt had 
been described as a non-trader, he was really a 
trader. [The Court, of Appeal held that, by the 
operation of the l()th and 11th sections of the 
Bankruptcy Act. 1 869, an adjudication of bank- 
ruptcy is. so long as it stands conclusive as 
against third persons, that the act of bankruptcy 
on which the adjudication was founded was in 
fact committed, but, a third person whose title to 
property is affected by the adjudication is 
entitled .to appeal from the adjudication, being 
a “ person aggrieved ” by it withm the meaning 
of the 71st section of the Act.] 

Eevell v. Blake, followed. 

Trim, In re, French. Ex parte (1882) 52 
L. J. Ch. 48 ; 47 L. T. 339.— BACON, C.J. 

Eeed, In re, Official Eeceiver, Ex parte 
(1887) 56 L. J. Q. B. 447 ; 19 Q. B. D. 174 ; 
50 L. T. 876 ; 35 W. E. 660 ; 4 Morrell 
225.— C.A. ESHER, M.R. and LOPES, L.J. ; 
PRY, L.J. dissenting, followed. 

Thurlow (Lord) In re', Official Receiver, Ex 
parte (1S95) 64 L. J. Q. B. 49 ; [1895] 1 Q. B. 
724 ; 14 R. 320 ; 72 L. T. 642 ; 43 W. R. 403 ; 2 
Manson 158 • 59 J. P. 309.— C.A. ESHER, M.R., 
LOPES and RIGBY, L.JJ. 

Amherst’s Trusts, Iu re (1872) 41 L. ,T. Ch. 
222 ; L. R. 13 Eq. 404 ; 25 L. T, 870 : 
20 W. R. 290. — v.-C., distinguished. . 
Moon, In re, Dawes, Ex parte (1886) 17 
Q. B. D. 275 ; 55 L. T. 114.— O. A. -ESHER, M.R., 
lindley and lopes, L.JJ. ; affirming cave, j. 

cave, J. — I was referred to In re Amhersts 
Trusts , which, however, seems distinguishable. 
There the words used were, 11 part with the 
property a very general and loose expression, 
indeed — and it was held that those words were 
sufficiently complied with, because there was 
the presentation of a petition, upon which it was 
open to the Court to appoint a receiver of all or 


any part of the debtor’s property, and the 
learned vice-chancellor said, that that was a 
parting with his property, because he had done 
something which enabled the Court to take 
possession of all which belonged to him. It i-, 
obvious that the words used there pointed at 
something very different from assigning yoiu 
property, ot vesting your property, in some one 
else, and I do noL understand that the vice- 
chancellor would have held that, if the words 
had been the same as they are here, the same 
result would have ensued. — p. 282. 

Amherst’s Trusts, In re, referred to. 

Moon, In re. Dawes, Ex parte, applied. 

Riggs, In re, Trustee (or Lovell), Ex parte 
(1901) 70 L. J. K. B. 541 ; [1901] 2 K. B. 16 ; 
84 L. T. 428 ; 49 VV. R. 624 ; S Manson 233.— 
WRIGHT, J. 

Walker v. Burnell (1780) 1 Doug. 317. — k.b., 
dictum oi errulcd. 

Rankin r. Homer (1812) 16 East 191. 

ellenborough, c.J. (for the Court).— In 
Walker v. Burnell, Lord Mansfield certainly is 
reported to have said that “ he" thought that as 
the plaintiffs had pioved a debt under the com- 
mission, they could not question its validity, 
though they might at the time of the act of 
bankruptcy ; ” or, according to 3 T. R. 322, 
“proving a debt under the second commission 
estopped them from litigating the regularity of 
the proceedings under it.” But the jury found 
for the plaintiff against whom this evidence was 
to have operated, and the Court refused to grant 
a new trial ; so that the point did not ultimately 
become material. This dictum , however, goes 
beyond what it is now contended for ; for if, 
after proving a debt, the plaintiffs could not 
have questioned the validity of the commission, 
the proof would have been, not merely pnitui 
facie, but conclusive evidence ; and as the other 
judges did not notice the point ; as it does not 
appear to have been discussed , as it was not 
decided ; as no instance appears m which it has 
since been acted upon ; and as, upon the grounds 
already stated, it would be unreasonable to bind 
the creditor by such proof, and it is difficult to 
see how he could resist it, if it were admitted as 
prima facie evidence ; we are of opinion that 
the proof in this case ought to have been received, 
as proof of the validity of the commission. — 
p. 193. 


9. ANNULMENT. 

Jeavons, In re, Brown, Ex parte (1874) 
43 L. J. Bk. 105 ; L. R. 9 Ch. 304 ; 30 
L. T. 108 ; 22 W. R 602.— L.o. and L.JJ., 
explained. 

Johnson, Ex parte (1879) 12 Ch. D. 905 ; 
40 L. T. 529, 27 W. R. 804.— O.J., 
distinguished. 

Stanger, In re, Geisel, Ex parte (1882) 22 
Ch. D. 436 ; 53 L. J. Ch. 349 ; 48 L. T. 405 ; 31 
W. R. 264.— C A JESSEL, M.R., COTTON, L.J., 
and SIR J. HANNEN. 

JESSEL, MR. (during the argument). — The 
Coffirt did not then [in Ex parte Brown'] lay 
down any absolute limit of time as to rehearing ; 
they only said that, as a general rule, Ahey 
would adhere to the limit of twenty-one days 
fixed for appealing, — p. 437. 

[Ex parte Johnson was not referred to in the 
judgments.] 
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Adams v. Sworder (1863) 4 GifE. 287 ; 32 
L. J. Oh. 567 ; 9 Jur. (N.s.) 6S9 ; 8 L. T. 143 ; 

11 W. R. 560. — v.-c. ; reversed, (1S63) 2 De G. J. 
& S. 11 , 33 L J. Ch. 318 ; 10 Jur. (ns) 140 . 

12 W. II. 294 ; 9 L. T. 621. -L JJ. 

Gyll, In re, Board of Trade. Ex parte (188S) 
58 L. J. Q. B. 8 ; 59 L. T. 77S , 37 W. 11 
164 ; 5 Morrell 272. — Coleridge, c.j. and 
CAVE, ,T.. observations adopted. 

Delator, In re, Official Receiver, Ex parte (1901) 
84 L. T. 666. — c.a. Collins and Stirling, l.jj. 


10. Discharge 

McKerrow, Ex parte (1865) 13 W. R 1002, 

fallowed’. 

Petrie, In re and Ex parte (1868) 37 L. J. Bk. 
20 : L. R. 3 Oh. 610 ; 16 W. R. 817.— L..TJ. 

Iloyd, In re and Ex parte (1S89) 62 L. T. 
366 : 6 Morrell 297. — CAVE and CHARLES, 
JJ., considered 

Tobias, In re and Ex parte (1891) 60 L. J. Q. B 
244 ; [1891] 1 Q B. 463 ; 64 L T 115 : 89 V R. 
399 : 8 Morrell 30— cave and williams, JJ. 

Hawkins, In re and Ex parte (1S92) 66 L. T. 
466.— WILLIAMS and COLLINS, JJ. ; reversed, 
(1892) 61 L. J. Q. B. 458 ; [18921 1 Q. B. 890 ; 
66 L. T 737 ; 40 W. H. 484 , 9 Morrell 118.— 
C A. ESHER. M.R. and LOPES, L.J. ; PRY, L J. 
dissenting. 

White, In re (1864) 33 L. J. Bk. 22 ; 9 L. T. 
702 ; 12 V. R. 390 ; 10 Jur. (N.S.) 189.— 
L.C., commented on and explained. 

Salaman. In re and Ex parte (1S85) 54 L. J. 
Q. B. 239 ; 1 4 Q. B. D. 93ii ; 52 L. T. 378 ; 2 
Morrell 61. — CA, brett, m.r., baggallay, 

and BINDLEY. L.JJ. 

brett, M.R. — Entering into rash and hazardous 
speculations was wrong conduct before the pass- 
ing of this Act [of 1883]. The Act is not manu- 
facturing a new wrong thing ; it is only taking 
notice in a new way of that which was always 
known to he wiong. In order to limit the 
section to conduct which has taken place since 
the passing of the Act, there ought to he in it 
the words -since the passing of the Act,” and 
there are no such words. If the matter stood 
upon the statute alone, I should say that there 
was no reason why the Court should not take 
into consideration the facts referred to in sub- 
sect. 3, even if they happened before the passing 
of the Act, when the bankrupt is applying for a 
discharge after the commencement of the Act. I 
am inclined to think that those things might be 
taken into consideration, even if the adjudication 
had been made before the passing of the Act. 
But it is said that In re White is an authority to 
the contrary. There, however, the question arose 
upon sect. 159 of the Bankruptcy Act, 1861, 
which was a peculiar section. By it certain 
acts were treated as crimes, and the Court was 
empowered to sentence a bankrupt who had 
committed them to imprisonment. It was not 
imprisonment merely for the purpose of en- 
forcing a remedy, but imprisonment as a punish- 
ment, and then there was a proviso at the end of 
tbe section that no person should be liable by 
virtue of the Act to any criminal proceeding or 
penalty in respect of any matter which might 


have occurred before the passing of the Act, 
i e., liable t* the imprisonment to which he 
might have been sentenced under sect. 159. It 
appears fiom the reports of the case that Lord 
Westbury rested his decision on the fact that 
sect. 159 gave a criminal character to the acts 
m question. The leports have unfortunately 
omitted to state that counsel called the attention 
of the Court to the proviso, but they must have 
done so. There is no such proviso m sect. 28 of 
the present Act, and the things referred to in 
sub-sect. 3 are not treated as criminal acts. 
They are not m their nature criminal, though 
they are very wrong things for a trader to do. 
But there are some other cases contrary to the 
decision of Lord Westbury. In one of them, 
Ex parte Donifurd (4 De G. & 8m. 29), Knight 
Bruce, V.-C., held that the conduct of a bank- 
rupt as a trader before the Bankruptcy Act of 
IS 19 came into operation might be taken into 
account with reference to the provisions of that 
Act as to the allowance of his certificate. And 
m Ex parte Stunev (2 D M. & O. 263), Knight 
Bruce and Lord Cran worth, L JJ , came to the 
same conclusion. Knight Bruce, L.J., said : 
*• It has been suggested by Mr. Cooke that, even 
if the case set up by the opposing creditors were 
made out, it does not fall within sect. 256 of the 
Bankruptcy Act of IS49, because the particular 
facts occuned before the statute. For this no 
decision was cited ; and, considering the learning 
and experience of Mr. Cooke, I think I may 
take it that none exists ; and I state my opinion 
to be that, if this case comes otherwise within 
the ‘Act of Parliament, it is not the less so, 
because the conduct complained of took place 
before the passing of the statute.” Every word 
of that is applicable to the present ease. The 
judgment of Lord Westbury m In re White is 
not consistent with it., for it related to a section 
which was not like sect. 2S. That, section re- 
sembles sect. 256 of the Act of 1849. We do 
not, attempt to overrule Lord Westbury’s de- 
cision, but we act on our own construction of 
sect. 28, and upon the decision of the Court of 
Appeal in Ex parte Stuner. — p. 943. 


11. Eeb’ect oe Discharge. 

Walker v. Liscarray (1807) 6 Esp. 98, 
disapproved. 

Cowper v. Godmond (1833) 9 Bing. 748 ; 3 
M. & Sc. 219.— c.P. 

park, J — I cannot assent to the language of 
Lord Ellenborough, in Walker v. Liscarrug. It 
is opposed to his own more deliberate judgment 
in the cases cited at the bar. — p. 753. 

Lyde v Mynn (1S33) 4 Sim. 505 ; 1 My. &K. 
683 ; Coop, t Brough. 123.— L.C.", com- 
mented on. 

Cole r. Kernot, Thompson v. Cohen (1872) 41 
L. J. Q. B. 221 ; L. R. 7 Q. B. 527 ; 26 L. T: 693. 

— Q.B. 

blackburn, j.— In Lyde v. Mynn, A. granted 
an annuity to B., and covenanted that if his wife 
left him any property he would charge it with 
the annuity. The annuity became discharged by 
A.’s bankruptcy, and the wife afterwards died, 
leaving him property Shaclwell, V.-C., and Lord 
Brougham, O., thought the covenant was a secu- 
rity which was not discharged by the bankruptcy ; 
and though it was argued (and I think there is a 
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good deal in the argument) that the debt being 
discharged the covenant to secure* it was also 
* gone, this argument was overruled. It is suffi- 
cient to say that the precise point does not arise 
in the present case, as there is no covenant to 
transfer, or anything amounting to an equitable 
mortgage hks the case of Holroyd v. Marshall 
(10 H. L. 0. 191 ; 32 L. J?Ch. 193). 

Lyde v. Mynn, fallowed. 

Thompson v. Cohen, distinguished. 

Collyer v. Isaacs, 50 L. J. Ch. 707. — hall, v.-C. ; 
reversed , (1881) 51 L. J. Ch. 14 ; 19 Ch. D. 342 ; 

45 L. T. 567 ; 30 W. R. 70.— O.A. JESSEL, M.R., 

BAGGALLAY and LUSH, L.JJ. 

Morgan v. Hardy (1886) 17 Q. B. D. 770.— 
DENMAN, J. ; reversed , (1887) 56 L. J. Q. B, 363 ; 
IS Q. B. D. 646 ; 35 W. B. 588.— C. A. BOWEN 
and FRY, L.JJ. ; ESHER, M.R. dissenting ; the 
latter decision affirmed, mm. Hardy v. Fothergill 
(1888) 58 L. J. Q. B. 44 ; 13 App. Cas. 351 ; 59 
L. T. 273 ; 37 W. R. 177 ; 53 J. ?. 36.— H.L. (e.). 
LORDS HALSBURY, L.C., SBLBORNB, EITZGERALD, 
HERSCHELL and MAONAGHTEN. 

Hardy v. Fothergill (supra), applied. 

Perkins, In re, Poyser r. Beyfus (1898) 67 

L. J. Ch. 454 ; [1898] 2 Ch. 182 ; 78 L. T. 666 ; 

46 W. R. 595 ; 5 Manson 193.— C. A. lindley, 

M. R., RIGBY and COLLINS, L.JJ. 

Heather v. Webb (1876) 46 L. J. C. P. 89 ; 
2 C, P. D. 1 ; 25 W. R. 253.— O.P.D., dis- 
tinguished. 

Jakeman v. Cook (1878) 48 L. J. Ex. 165 ; 4 
Ex. D. 26 ; 27 W. R. 171.— Ex. D. 

Jakeman v. Cook, distinguished. 

Andrews, In re, Barrow, Ex parte (1881) 18 
Ch. D. 464 ; 50 L. J. Ch. 821 ; 45 L. T. 197.— C.A. 
SBLBORNB, L.C., BRETT and COTTON, L.JJ. 

SELBORNE, L.C.— The case of Jalteman v. Cools 
was referred to as showing that in a case, not of 
composition, but of liquidation by arrangement, 
after a debtor has obtained his discharge, he is 
at liberty to enter into a new contract with one 
of his creditors to pay him his original debt in 
full. That case appears to me to have no bearing 
whatever on the present case. The present case 
is that of a statutory composition under sect. 126, 
and the agreement of August, 1879, was made, 
not only before the statutory composition was 
exhausted by the fulfilment of its terms, but 
even before the first instalment of the composi- 
tion had become due to the creditors who were 
hound by it. It may well be that after a com- 
position has been fuRy and finally worked out, 
and all the instalments of it have been paid, the 
position of the debtor is the same as that of a 
debtor who has obtained his discharge in a bank- 
ruptcy or a liquidation by arrangement, and 
that an agreement by him with one of the credi- 
tors, such as that which was made in Jalteman 
v. Coolt, maybe supported. But in the present 
case everything was done before any of the 
instalments of the composition had become 
payable to any of the creditors. — p. 470. 

Wyborne v. Ross (1809) 2 Tauijt. 68 ; 1 
Rose 112, disapproved. 

Metcalf v. Watling (1834) 2 D. P. C. 552. 
patteson, J. — The case of Wyborne v. Boss 
was very much doubted as law by Lord Tenterden, 
in the case of Yansandon v. Croslne (1 Chitty 


16), There he says of it — “ The case cited as an 
authority does not appear to me to throw any 
light upon the subject ; nor can I see the ground 
upon which that case was decided.” — p. 555. 


Willett v. Pringle (1863) 2 1ST. R. 190 : and 
Scott v. Ambrose (1814) 3M1S. 326 : 15 
R R. 504, followed. 

Maughan v. Vinesberg (1868) 37 L. J. C. P. 
210 ; L. R. 3 C. P. 318, dissented from. 
Simpson v. Mirabita (1869) L. R. 4 Q. B. 257 : 
38 L. J. Q. B. 76 : 10 B. & S. 77 : 20 L. T. 275 ; 
17 W. R. 589.— q.b. 

cockburn, c, j. — The older cases are conclusive 
authorities that the costs, in such a case as the 
present, though not provable as a debt under the 
bankruptcy, are barred by the certificate as inci- 
dent to the original debt which is barred. These 
cases were not brought to the notice of the Court 
in Maughan v. Yinesherg , which case appears not 
to have been much considered nor fully argued. 
We have, therefore, to choose between that and 
the older cases ; and as they cannot be said to 
have been overruled we prefer to follow them 
and decline to he bound by the later case.— 

p. 261. 


Harris v. James (1807) 9 East 82, rejected. 

Jones v. Hill (1870) L. R. 5 Q. B. 230 ; 39 L. J. 
Q. B. 74 ; 21 L. T. 784 ; 18 W. R. 453.— Q.B. 

MELLOE, J. — 1 should feel myself bound by 
Harris v. James did I not think we were relieved 
from that decision by the effect of subsequent 
legislation, which all seems to point to a different 
date, viz., the time when the order or certificate 
takes effect ; that is, to the time when it was 
granted, and not to any previous date by the 
artificial doctrine of relation to the commence- 
ment of the bankruptcy. Reading sect. 161 with 
the subsequent sections, it is clear that it is the 
order of discharge, and that alone, which is a 
bar to further proceedings ; and “ thereafter ” 
must mean “ after the order of discharge take 
effect ; ” there is here no ambiguity, and we are, 
therefore, relieved from the effect of the decision 
under 5 Geo. 2, c. 30, in Harris v. James, and are 
at liberty to construe the statute according to the 
plain meaning of the words. — p. 235. 


12. Property passing to the Trustee. 

M ‘Carthy, In re (1881) 7 L. R. Ir. 473, 
followed. 

Lee v. Lopes (IS12) 15 East 230 ; and Gethin 
v. Wilks (1833) 2 Dowl. P. C. 189, 
considered. 

Mackenzie, In re, Hertfordshire (Sheriff), 
Ex parte (1899) 63 L. J. Q. B. 1003; [1899] 
2 Q. B. 566 ; 81 L. T. 214 ; 6 Manson 413.— c.A. 
BINDLEY, M.R., JEUNE, P. and BOMER, L. J. 

Brocklehurst v. Lowe (1857) 7 El. & Bl. 
176 ; 26 L. J. Q. B. 107 ; 3 Jur. (N.S.) 
436. — Q.B., followed. 

Railton v. Wood (1890) 59 L. J. P. C. 84 ; 15 
App. Cas. 363 ; 63 L. T. 13 — P.G. LORDS, 
seaborne, watson and field, and sir b. 

PEACOCK. 

Thomas, In re, Willoughby d’Eresby (Baroness) 
(or Sheen), Ex parte (1881) 43 L. T. 638 ; 29 
W. R. 248.— BACON, C.J. : reversed, (1881) 44 
L. T. 781 ; 29 W. R. 527.— C.A. JAMES, COTTON 
and LUSH, L.JJ, 


O.O. 


5 
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Selkrig v. Davies (1814) 2 Dow 230 ; 2 
Rose 97, 291 ; 14 R. R. 146.— H.L , 
followed. 

Hooper, In re, Banco de Portugal r. Waddell 
(1SS0) 49 L. J. Bk. 33 ; 5 App. Gas. 161 ; 42 L. T. 
698 ; 28 W. R 477.— H.L. (E.). LORDS cairns. 
L.C., SELBORXE and BLACKBURN. 

Selkrig v. Davies, applied. 

Hooper, In re, Pim, Ex parte (1881) 7 L. R. Ir. 
458. 

Troughton v. Gitley (1676) Amb. 629. 

followed. 

Tucker r. Hernaman (1S53) 4 De G. M. & G. 
395 ; 22 L. J. Ch. 791 ; 17 Jur. 723— L.JJ. 

Troughton v. Gitley and Bourne, In re and 
Ex parte (1826) 2 Glyn & J. 137, discussed 
and followed. 

Engelback -r. Nixon (1875) L. R. 10 C. P. 645 ; 
44 L. J. C. P. 396 ; 33 L. T. 831.— C.P. 

brett. J. — It seems to me that the facts proved 
bring this case precisely within Troughton v. 
Gitley. It was suggested by the learned counsel 
for the plaintiff that that case had been over- 
ruled or was wrongly decided ; and expressions 
of Lord Eldon m subsequent cases were referred 
to intimating his disapproval of it — amongst 
others Ex parte Martin (15 Yes. 115). Be that 
as it may, Mr. Willis has satisfied us that no 
Court of equity has overruled T sought on v. 
Gitley , hut that, on the contrary, it has been 
repeatedly affirmed. Lord Eldon himself, m 
Ex parte Bourne (2 Gly. & J. 137, at p. 141), 
seems to have accepted the doctrine of Troughton 
v. Gitley as an equitable doctrine then in force. 
So, in Ex parte Butler (2 M. D. & D. 731, 741) 
Sir John Cross, sitting in the Court of Bank- 
ruptcy, affirmed the doctrine of Troughton v. 
Gitley. And, further, there is the exceedingly 
strong authority of the Lords Justices Turner 
and Knight Bruce m Tucker v. Hernaman (4 
De G. M. & G. 395 ; 22 L. J. Ch. 79) in favour 
of Troughton v. Gitley as an existing equitable 
doctrine. — p. 653. 

Troughton v. Gitley and Bourne, In re and 
Ex parte, distinguished. 

Wiun, In re, Russell. Ex parte (1876) 45 L. J. 
Bk. 85 ; 2 Ch. D. 424 ; 34 L. T. 295 ; 24 W. R. 
802— BACON, C.J. 

Troughton v. Gitley, considered. 

Rawbone's Trust (or Will), Iu re (1857) 3 
K. & J. 476 ; 26 L. J. Ch. 588 ; 3 Jur. (N.s.) 
837. — V.-C., dictum commented on. 
Caughey, In re, Ford, Ex parte (1876) 1 Ch. D. 
521 ; 45 L. J. Bk. 96 ; 34 L. T. 634 ; 24 W. R. 
590.— C.A. 

jessel, m.r.— If the appellant is to succeed at 
all he must succeed either on the general equit- 
able doctrine, of which Troughton v. Gitley is 
only an example, that a man cannot stand by 
having a charge or incumbrance upon property 
and allow another to advance money on it on 
the supposition that it is unincumbered. That 
assumes that he has knowledge that the other 
man is going to advance money, and suppresses 
the fact of his own interest. So the owner*of 
land may not stand by and allow another person 
to ley out money in building on it, as if it was 
his own land. But there again you must show 
that he knew that the other person was laying 
out the money under the false belief that the 
land was bis own, In niy opinion Lord Hatherley 


[then Page- Wood, Y.-C.J did not intend to lay 
down any othpr doctrine than this in his dictum 
m In re Rawbone's Trust. ... I therefore think 
that there is no law on this subject extending 
beyond the two rules I have alluded to [the 
general equitable doctrine and the bankruptcy 
doctrine of reputed ownership], an^l that if the 
dictum of Lord Hatherley was intended to add 
anything to them it has no foundation m 
authority, but is only an inaccurate reference to 
the decision in Troughton v. Gitley. — p. 528. 

Troughton v. Gitley, observed upon. 

Dysart, In re, Bolland, Ex parte (1878) 9 
Ch. D. 312 ; 47 L. J. Bk. 74 ; 38 L. T. 693 : 26 
W. R. 807.— C.A. JAMES, BAGGALLAY' and 
BRAMWELL, L.JJ. 

baggallay, L.J. — I cannot agree with him 
[Lord Justice BramweU] m thinking that the 
principle of Troughton v. Gitley is not applicable 
to the present case ; for 1 think it does apply, 
and that it supports our judgment. — p. 321. 

Troughton v. Gitley, inapplicable. 

Hardy, In re, Hardy v. Farmer (1896) 05 
L. J. Cli. 461 ; [1896] 1 Ch. 904 ; 74 L. T. 403 ; 

44 W. R. 503 ; 3 Manson 150. — ohitty, j. 

Troughton v. Gitley and Tucker v Hernaman 

(1853) 4 De G. M. & G. 395 ; 22 L. J. Ch. 
791 ; 17 Jur. 723. — L.J'J., followed. 

Burr, In re, Panned, Ex parte (1901) 84 L. T. 
327.— WRIGHT, J. 

Coles v. Barrow (1813) 4 Taunt. 754 ; 2 
Rose 277 ; 14 R. R. 658, questioned. 

Nias /• Adamson (1819) 3 B. & Aid. 223 ; 22 
R. R. 360. 

Crofton v. Poole (1830) 1 B. & Ad. 568 : 9 
L. J. (O.s.) K. B. 59,folhnved. 

Dowling, In re, Banks, Ex parte (1877) 46 
L. J. Bk. 74 ; 4 Ch. D. 689 ; 36 L. T. 117 ; 25 
W. R. 515. — BACON, C.J. 

Lyon v. Weldon (1824) 2 Bing. 334 , followed. 

The Ruby (1900) 83 L. T. 438 ; 9 Asp. M. C. 
146.— BARNES, J. 

Meux v. Smith (1841) 10 L. J. Ch. 225 ; 11 
Sim. 410. — L.C., applied. 

Bird r. Philpott (1900) 69 L. J. Ch. 487 ; 
[1900] 1 Ch. 822 ; 82 L. T. 110 ; 7 Manson 251. 

— FARWELL, J. 

Bird v. Philpott, referred to. 

Adie, In re; Rushford, Ex parte (1901) W. N. 
98.— WRIGHT, J. 

Prance, In re, Tinker, Ex parte (1874) 43 
L. J. Bk. 147 ; L. R. 9 Ch. 716 ; 30 L. T. 
806 ; affirm mg, 22 W. R. 794, distinguished. 

Wainwright, In re, Wamwright (jir Greener), 
Ex parte (1881) 19 Oh. D. 140 j .61 L. J. Ch. 67 ; 

45 L. T. 562 ; 30 W. R. 125. — C.A. JESSEL, m.r., 
BAGGALLAY and LUSH, L.JJ. 

lush, L.J. — In the case of a sale of the estate 
to the debtor himself for a price, as m Ex parte 
Tinker , where the debtor agreed to pay by 
yeaily instalments a certain sum which must 
have come out of his yearly earnings, the Court 
held that it would be a breach of faith to take 
his after-Sbqiured property, because all parties 
must have understood that he was to pay the 
instalments out of his earnings. That is not 
this ease. The sale here is a sale to a third 
person ; it is immaterial that he was the trustee. 
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It is a sale to a third person, and a sale of that 
kind is authorised by the Baf?kruptcy Act. 
— p. 154. 

Bennett’s Trusts, In re (1874) 14 L. J. Bk. 
244 ; L. R. 19 Eq. 245. — Y.-C.. overruled. 
Ebbs v. Soulnois (1875) 44 L. J. Oh. 691 ; 
L. R. 10 C'h. 479 ; 83 'L. T. 342 ; 23 W. R, 
820.— L JJ. 

Bennett’s Trusts, In re (1S7J) 44 L. J. Bk. 
244; L. R. 19 Eq. 245.-v.-c. ; reversed, (1875) 
L. R. 10 Oh. 490 ; 32 L. T. 652 • 23 W. R. 822.— 
Ii.JJ. 

Gibson v. Overbury (1841) 7 M. & W. 555 : 
10 L. J. Ex. 219.— EX., (list hi;/ in shed. 
Green r. rngham (1867) 36 L, J. O. P. 236 ; 
L. R. 2 0. 1’. 525 ; 16 L. T. 455 ; 15 W. R. S41. 
— C.P. 

Duncan v. Chamberlayne (1841) 11 Sim. 
123 ; 10 L. J. oil. 307 ; 4 Jur. 819. — v.-c., 
disapproved. 

Thompson e. Speirs (18 15) 13 Sim. 469 ; 14 

L. J. Oh. 453.— v.-C. 

Thompson v. Giles (1824) 2 B. & 0. 422 , 3 
D. & R. 733 ; 2 L. J. (o.s.) K. B. 48 ; 26 
R. R. 392. — K.B., distinguished. 

Mills, Bawtree k Co . In re, Stannard, Ex 
parte (1893) 10 Morrell 193. 

Thompson v. Giles and Giles v. Perkins 

(1807) 9 East 12, held applicable. 

Gaden r. Newfoundland Savings Bank (1899) 
68 L. J. P. 0. 57 ; [1899] A. C. 281 ; 80 L. T. 
329.— P.C. LORDS WATSON, HOBHOURE, DAVEY 
and SIR HENRY STRONG. 

Maberley, In re, Cunningham, Ex parte (1833) 
3 Deac. & Oh. 58 : Mont. 4s B. 269 ; 2 L. J. Bk. 
58 ; affirmed, nom. Belcher, In re (1833) 3 
Deae. k Oh, 87 ; Mont. & B. 286 ; 2 L. J. Bk. 
62, n. 

Maberley, In re, Cunningham, Ex parte, 

followed. - 

Maberley, In re, Solomons, Ex parte (1833) 
3 Deac. & Ch. 77: Mont. k B. 308; 2 L. J. 
Bk. 62. 

Maberley, In re, Cunningham, Ex parte, 

followed. 

Maberley, In re, Wylie, Ex parte (1833) 3 
Deac. & Ch. 82. 

Coombe’s Trusts, In re (1859) 1 Giff. 91 ; 5 
Jur. (n.s.) 784 ; 7 W. R. 609, approved. 
Bright’s Settlement. In re (1880) 13 Ch. D. 413; 
42 L. T. 308 ; 28 W. R. 551.— C.A. JESSEL, 

M. R., BAGGALLAY and COTTON, L.JJ. • 

Bright’s Settlement, In re, considered. 
Palmer r. Locke (1881) 18 Ch. D. 381 ; 51 
L. J. Ch. 124 ; 45 L. T. 229 ; 30 W. R. 419.— C.A. 

SELBORNE, L.C., BAGGALLAY and LUSH, L.JJ. 

SELBORNE, L.C. — With regard to the case of 
In re Bright's Settlement, far be it from me even 
to adopt upon this present occasion the language 
of the Master of the Rolls, who seems to have 
thrown some doubt upon that decision* It may 
have been a perfectly good decision, and, if it 
was, it seems to me to have depended upon the 
presence of special negative words m the statute 
of 1849 there construed, which p rim Ufa o i e as to 
the subject to which' they are applied exclude the 


lossibility of the bankrupt giving a title to any- 
body after his bankruptcy. Those negative words 
were the ground of the decision. I do not pro- 
pose to enquire whether they were rightly con- 
strued or rightly applied.— p. 390. 

Simpson v Creditors of Duncanson (1786) 1 
Mor Diet. 14, 204 ; 1 Bell, Com. 7th ed. 
P- _1 89 ; Hailes, 1000 ; Brown oil Sales, 
p. 576 ; L. R. 6 App. Cas. 598, u,, observed 
upon. 

Woods v. Russell (1822) 5 B. k Aid. 942 ; 1 
D. & R. 587 ; 24 R. R. 621 (except as 
to the rudder and cordage) ; Clarke v. 
Spence (1836) 5 L. J. K. B. 161 ; 4 Ad. 
& E 448 ; 6 N. & M. 399 ; Wood v. Bell 
(1856) 5 El. & Bl. 772 : 25 L. J. Q. B. 148 ; 
2 Jur. (n.s.) 349. — Q.B. ; partly reversed, 
6 El. k Bl. 355 ; 25 L. J. Q. ' B. 321 ; 2 

Jur. (N.S.) 664 ; 4 W. R. 553 EX. OH. ; 

and Tripp v. Armitage (1839) 4 M. & W. 
687 : 1 Horn. & H. 442 ; 3 Jur. 249. 
approved. 

Meath v. Moore (1886) 11 App. Cas. 350 ; 55 
L. J. P. C. 54 ; 54 L. T. 690 : 5 Asp. M. C. 586. 
— H.L. (SC.). LORDS BLACKBURN, WATSON. 
BRAMWELL. FITZGERALD and HALSBURY. 

Tooth V. Hallett (1869) 38 L. J. Ch. 396 ; 
L. R. 4 Ch. 242 ; 20 L. T. 155 ; 17 W. R. 
423. — L.JJ., disti ngu tshed. 

Brice r. Bannister (1878) 47 L. J. Q. B. 722 ; 
3 Q. B. D. 569 : 38 L. T. 739 ; 26 W. R. 670.— 
C.A. BRAMWELL and COTTON. L.JJ.; BRETT. L,J., 
dissenting. 

Tooth v. Hallett and Jones, In re, Nichols, 
Ex parte (1883) 22 Ch. D. 782 : 52 L. J. C’h. 
635; 48 L. T. 492; 31 W. R. 661.— C.A. 
JESSEL, M.R., LINDLEY and BOWEN, L.JJ., 
distinguished. 

Toward, In re, Moss, Ex parte (1884) 54 L. J. 
Q. B. 126 ; 14 Q. B. D. 310 ; 52 L. T. 188.— 
MATTHEW and CAVE, JJ. ; ujfirmed, 14 Q. B. D. 
310,— C.A. BRETT, M.R., COTTON and LINDLEY, 
L.JJ. 

Tooth v. Hallett, distinguished. 

Drew r. Josolyne (1S87) 56 L. J. Q. B. 490 ; 18 
Q. B. D. 590 ; 57 L. T. 5 ; 35 W. R. 570. — C.A. 
ESHER, M.R., BOWEN and FRY. L JJ. 

esher, m.r. — T he contract work went on and 
was completed [by the trustee in liquidation 
of the contractors) and the architect certified 
accordingly, under the old contract, and, there- 
upon, if there had been no question of any 
assignment, the building owners would have 
been bound to pay the retention moneys over 
to the trustee. But there had been an equitable 
assignment of a portion of those moneys by the 
contractors before the liquidation, of which the 
building owners had notice ; and in consequence 
they are bound To pay such portion of them to 
the assignees. It is argued that in holding that 
they are so bound we shall be contravening what 
was decided in Tooth v. Hallett. In that case 
there was the same power given to the building 
ov^ier to take the work out of the hands of the 
contractor, but the vital difference between that 
case and the present is, as it seems to me, <*hat 
there the building owner had acted on the power 
and taken the work out of the contractor’s hands. 
Whether he had done so was a question of fact. 
It appears to me that the judgment of Selwyn, 
L.J., proceeds on the view that he had done so, 
5—2 
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and Cotton, L.J., in the subsequent ease of 
Brice, v. Bannister (1878, supra) took the same 
view of the case of Tooth v. Hullett , viz., that 
the building owner there not only had the power 
to take, but actually had taken the work out of 
the original contractor’s hands. That case there- 
fore is no authority for the present, where we 
find that the building owners did not put an 
end to the doing of the work under the original 
contract and the trustee elected to go on under 
the contract. For these reasons' I . . . think 
this appeal must be allowed. 

Jones, In re, Nichols. Ex parte, distinguished. 

Davis, In re, Rawlings, Ex parte (1888) 22 
Q. B. D. 193 ; 37 W. R. 2U3.— C.A. ESHER, M.R., 
FRY and LOPES, L.JJ. 

Jones, In re, Nichols, Ex parte, principle 
applied. 

Wilmot v. Alton (1896) 66 L. J. Q. B. 12; 
[1897] 1 Q. B. 17; 45 W. R. 113; 4 Manson 
17.— C.A. ESHER, M.R., LOPES and RIGBY, L.JJ. 

Sinclair. In re, Payne, Ex parte (1885) 15 
Q. B. D. 616 ; 53 L. T. 767 ; 2 Morrell 255. 
— CAVE, J., discussed. 

Spackman, In re, Foley (or May), Ex parte 
(1890) 59 L. J. Q. B. 306 ; 24 Q. B‘. D. 728 ; 62 
L. T. 849; 38 W. R. 497, 7 Morrell 100.— C.A. 
ESHER, IT R., FRY’ and LOPES, l JJ. ; re reusing 
62 L. T. 266; 38 W. E. 36S.— CAVE and 

SMITH, JJ. 


Sinclair, In re, Payne, Ex parte, inap- 
plicable. 

White, In re, Ward, Ex parte (189S) 78 L. T. 
25 ; 5 Manson 17. 

WRIGHT. J. held that where an accountant, 
who had prepared a statement of accounts and 
sent to the creditors a potice which ’amounted to 
an act of bankruptcy, had received payment for 
lus services, the transaction was not protected 
within the exception of Sinclair, In re, and that 
the money so paid was recoverable by the trustee 
m the bankruptcy. 

Charlewood, In re, Masters, Ex parte (1894) 
63 L. J. Q. B. 344; [1894] 1 Q. B. G43; 
I 10 R. 132 ; 70 L. T. 383 ; 1 Manson 42.— 

V. WILLIAMS and WRIGHT, JJ., distin- 
guished. 

| Beyts and Craig, In re, Cooper, Ex parte 
(1894) 10 B. 143 ; 70 L. T. 561 ; 42 W. R. 432 ; 
1 Manson 56. — v. williams, j. 

Mapleback, In re, Butt (or Caldecott), Ex parte, 
35 L. T. 172 ; reversed , (187(5) 46 L. J. Bk. 14 ; 
4 Ch. D. 150 ; 35 L. T. 503 ; 25 W. E. 103 ; 13 
Cox C. O. 374. — C.A. 

Mapleback, In re, Caldecott, Ex parte 

(supra, in C.A.), distinguished. 

■ Campbell, In re, Wolverhampton Banking Co., 
Ex parte (1884) 14 Q B. D. 32 ; 33 W. H. 
| 642 ; 1 Morrell 261.-_q.bj>. 


Sinclair, In re, Payne, Ex parte, distin- 
guished. 

Follitt, In re, Minor, Ex parte (1893) [1893] 

1 Q. B. 455 ; 62 L. J. Q. B. 236; 4 R. 253 ; 
68 L. T. 366; 41 W T . R. 276; 10 Morrell 86.— 

C.A. ESHER, M.R., LINDLEY and A. L. SMITH, L.JJ. 

ESHER, M.R. — The present case [in which 
the solicitor of a bankrupt sought to retain 
money placed m his hands to meet future costs 
by the bankrupt before the act of bankruptcy, 
of which the solicitor had knowledge, as payment 
for services rendered after the act of bankruptcy] 
cannot be brought within I/t re Sinclair, and 
I agree that In re Sinclair must not be extended 
beyond the payment of that - which is necessary 
for the debtor, on the ground, if I may say so, 
of humanity. — p. 458. 

Sinclair, In re, Payne, Ex parte, distin- 
guished. 

Whitlock, In re, Official Receiver, Ex parte 
(1893) 63 L. J. Q. B. 245 : 10 R. 110 ; 70 L. T. 
34 ; 1 Manson 33. 

v. WILLIAMS, J,, was of opinion that the 
costs incurred in resisting an action must be 
distinguished from those incurred in resisting 
the bankruptcy petition, and were clearly not 
within Sinclair, In, re, Payne, B,v parte. He 
further stated that that case only applied to 
ready money, which was paid over, and not to 
moneys which happened to be in the hands of 
a solicitor. % 

-=•, Sinclair, In re, Payne, Ex parte, inappli- 
cable. 

Pollitt, In re, Minor, Ex parte, applied. 

Simonson, In re. Ball, Ex parte (1893) 63 
L. J. Q. B. 242 ; [1S94] 1 Q. B. 433 ; 10 R. 107 ; 
70 L. T. 32 ; 1 Manson Sjfi. — V. williams, j. 


Tomkins v. Saffery (1877) 3 App Cas. 213 ; 
47 L. J. Bk. 11 ; 37 L. T. 758 ; 26 W. R. 
62. — h.l. (e), distinguished. 

Plumbly, In re, Grant,' Ex parte (1880) 13 
Ch. D. 667 ; 42 L. T. 387 ; 28 W. B. 755.— C.A. 
JAMES, BAGGALLAY and COTTON, L.JJ. 

Tomkins v. Saffery, considered. 

Richardson i. Stormont, Todd & Oo. (1900) 
69 L. J. Q. B. 369; [1900] 1 Q. B. 701 ; 82 
L. T. 316 ; 48 W. R. 451 ; 5 Com Gas 134. — C.A. 
SMITH, COLLINS and ROMER, L.JJ. 


Plumbly, In re, Grant, Ex parte (supra'), 
applied. 

Woodd, In re. King, Ex parte (.1900) 82 L. T. 
504. — WRIGHT, J. 


Plumbly. In re, Grant, Ex parte, considered. 
Levitt v. Hamblet (1901) 70 L. J. K, B. 
520 ; [1901] 2 K. B. 53 ; 84 L. T. 638 ; 6 Com. 
Cas. 79.— C.A. SMITH, M.R., COLLINS and 
ROMER. L.JJ. 


Plumbly, In re, Grant, Ex parte, re- 
ferred to. 

Beckhuson v. Hamblet (1900) 69 L. J Q. B. 
431 ; [1900] 2 Q. B. 18 ; 82 L. T. 459 ; 5 Com. 
Cas. 217.— KENNEDY, J. 

Mackay v. Douglas (1872) 41 L. J. Ch. 539 • 
I*R. 14 Eq. 106 ; 26 L. T.721 ; 20 W. R. 
652 — v.-c., approved. 

Butterworth, In re, Russell, Ex parte (1882) 
51 L. J. Ch. 521 ; 19 Ch. D. 588 ; 46 L. T. 113 ; 
30 W. R. 584.— C.A. JESSEL, M.R,, BAGGALLAY 
and LINDLEY, L.JJ. 
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Pearson, In re, Stephens, Ex parte (1876) 

3 Ch. D. 807 ; 35 L. T. 68 *25 W. It. 126. 
— 0. J., followed. 

Monteiore v. Behrens (1865) 35 Beav. 95; 
L. R. 1 Eq. 171. — M.R., distinguished. 
Holland, In re, Gregg r. Holland (1901) 70 
L. J. Ch. 625 ; [1901] 2£h. H3 : 85 L. T. 301 ; 
19 W. R. 176 ; 8 Manson 266.— farwell, J. 

Holt v. Everall (1875) 15 L. J. Ch. 96.— v.-C.; 
reversed, (1876) 15 L. J. Ch. 133 ; 2 Ch. D. 266 , 
31 L. T. 599 ; 21 W. R. 171.— C.A. 

Harrison, In re, Whinney, Ex parte (1900) 
W. N. 118. — WRIGHT, J. ; reiersed , (1900) 69 
L. J. Q. B. 912 ; [1900] 2 Q. B. 710 ; 83 L. T. 
189 ; 19 W. R. 2 ; 7 Manson 378.— C.A. LORD 
ALVERSTONE, M.R., IiIGBY and COLLINS, L.JJ. 

Player, In re, Harvey, Ex parte (1885) 51 
L. ,J. Q. B. 553 ; 15 Q B. D. 682 ; 53 L. T. 
768 ; 2 Morrell 261— mathew, cave and 
WILLS, JJ., approved. 

Ashcroft, In re, Todd. Ex parte (1887) 56 L. J. 
g. B. 131; 19 Q. B. D. 186; 35 W. R. 676; 

1 Morrell 209.— c. A. esher, m.r. and lopes, 
l.j. ; dubitante pry, l.j., on this point. 

Player. In re, Harvey, Ex parte, and Ken- 
sington v. Chantler (1813) 2 M. & S. 36, 

cxplai nod . 

Yansittart, In re, Brown, Ex parte (Ho. 1) 
(1892) 62 L. J. g. B. 277 ; [1893] 1 Q. B. 181 ; 
5 R. 38 ; 67 L. T. 592 ; 11 W. R. 32 ; 57 J. P. 
132 ; 9 Morrell 280— y. williams, j. 

Player, In re /[Harvey, Ex parte, followed. 
Tankard, In re, Official Receiver, Ex parte 
(1899) 68 L. J. g. B. 670; [1899] 2 Q. B. 57; 
80 L. T. 500 ; 17 W. R. 621 ; 6 Manson 188.— 
WRIGHT, J. 

Player, In re, Harvey, Ex parte, approved. 
Plummer, In re, Trustee, Ex parte (1900) 69 
L.J. g. B. 936; [1900] 2 Q. B. 790; S3 L. T. 
387; 18 W. R. 631; 7 Manson 367.— C.A. 
ALVERSTONE, M.R., RIGBY and COLLINS, L.JJ. 

Vansittart, In re, Brown, Ex parte (No. 1). 

d istinguished. 

Tasker r. Tasker and Lowe (1891) 61 L. J. P. 
36 ; [1895] P. 1 ; 11 R. 619 ; 71 L. T. 779 ; 13 
W. R. 255.— jeune, P. 

Cross. In re, Payne, Ex parte (1879) 11 
Ch. D. 539 ; 10 L. T. 296 ; 27 W. R. 368. 
—C.A. ; and Toomer, In re, Blaiberg, Ex 
parte (1883) 52 L. J. Ch. 161 ; 23 Ch. D. 
251 ; 19 L. T. 16 ; 31 W. R. 906.— C.A. 

JESSEL, M.R., BAGGALLAY and LINDLEY, 
L.JJ., applied. 

BangmneUi ». Stuckey’s Banking Co. (1891) 
61 L. J. Ch. 1S1 ; [1S95] 1 Ch. 176; 71 L. T. 
872 ; 13 W. R. 151 ; 13 R. 66. 

chitty, J.— It would be strange that that 
section [47 of the Bankruptcy Act 18S3] should 
have the effect of vesting the property m the 
settlement m the trustee as against, persons who 
claim to be; mortgagees outside the bankruptcy 
In my opinion the principles established by 
Me parte Payne and Mr parte Blaiberg apply. 

Sanguinetti v. Stuckey’s Banking Co. and 
Earnham, In re (1895) 61 L. J. Ch. 717 ; 
[1895] 2 Ch. 799; 12 R. 551; 73 L. T. 


231 ; 3 Manson 102. — C.A. LINDLEY, 
LOPES and RIGBY, L.JJ., explained. 

Sims, In re, Sheffield, Ex parte (1897) 3 
Manson 310 ; 15 W. R. 189. 

VAUGHAN WILLIAMS, j.— I am of opinion 
that neither of the above cases decided that 
where a voluntary settlement is declared void 
as against the trustee in bankruptcy under 
sect. 17 of the Bankruptcy Act, 1883, the avoid- 
ance wipes the settlement out as if it never had 
been ; but that they only decided that it was 
avoided to the extent of the bankrupt’s debts 
and the costs of the bankruptcy. 

Briggs and Spicer, In re (1891) 60 L. J. Ch. 
oil; [1891] 2 Ch. 127; 61 L. T. 187; 39 
W. R. 377 ; 55 J. P. 278.— STIRLING, J., ' 
considered, and. distinguished. 

Yansittart, In re, Brown, Ex parte (No. 2) 
(1893) 62 L. J. g. B. 279 ; [1893] 2 Q. B. 377 ; 

5 R. 280 ; 68 L. T. 233 ; 11 W. R. 2S6 ; 10 
Morrell 11.— VAUGHAN WILLIAMS, J. 

Briggs and Spicer, In re, disapproved. 

Vansittart, In re, Brown, Ex parte (No. 2) 

( 'supra ) ; Brail, In re, Norton, Ex parte 
(1893) 62 L. J. Q. B. 157 : [1893] 2 g. B. 
381 ; 6 R. 110 , 69 L. T. 323 ; 11 W. R. 
623 , 10 Morrell 166.— v. williams, J. ; 
and Holden, In re, Official Receiver, Ex 
parte (1887) 57 L. J. Q. B.17 : 20 Q. B. D. 
13 ; 58 L. T. 118 ; 36 W. R. 189.— CAVE 
and A. L. SMITH, JJ., approved. 

Carter and Kenderdine’s Contract, In re 
(1897) 66 L. J. Ch. 108 ; [1897] 1 Ch. 776 ; 76 
L. T. 176 ; 45 W. R. 481 ; 1 Manson 31.— c, A. 
LINDLEY, SMITH and RIGBY, L.JJ. 

lindley, L.J.— The objection taken by the 
purchaser is a very formidable one if there is 
anything in it ; and one cannot say that there 
is nothing in it, because the question has arisen 
already, and Stirling, J., m the case of In re 
Briggs and Spicer has held the objection to be 
so serious that he could not force a similar title 
on the purchaser. On the other hand, Vaughan 
Williams, J., who has had to consider the ques- 
tion from a somewhat different point of view, 
has come to the conclusion that the purchaser 
would get a good title [in In re Brail]. 

The question turns on the construction of 
sect. 17 of the Bankruptcy Act, 1883. . . . Look- 
ing at the language only, it seems to me that, 
when an enactment says a settlement shall he 
void against the trustee in bankruptcy/’ it does 
not mean that it shall be void before there is a 
trustee in bankruptcy. 

Let us consider what the consequences would 
be if the other conclusion were arrived at. No 
conveyance or transfer of property which came 
within the definition of the settlement in this 
17th section could ever he safely made by any- 
body if that conveyance or transfer was what is 
called -‘voluntary,” that is to say, without con- 
sideration. . . . That cannot he the meaning of 
the section, and yet that would be the result if you 
construe the words “ void against the trustee in 
bankruptcy ” as meaning void from the date of 
the transaction which is referred to. To my 
mind, good sense is shocked by such a stgj-tling 
construction as that. 

The construction which appears to me to be 
correct has been adopted not only by Vaughan 
Williams, J., but by the Court of Queen’s Bench 
m In re Holden. . 



139 


BANKRUPTCY. 


140 


Vansittart, In re, Brown, Ex parte (No. 2) 

(supra), followed. 

Tankard, In re, Official Receiver, Ex parte 
(1899) (5S L. J. Q. B. 670 ; [1899] 2 Q. B. 57; 

SO L. T. 500; 17 W. R. 621 ; 6 Manson 188.— 

WRIGHT, J. 

Vansittart, In re, Brown, Ex parte (No. 2) 
(supra), and Tankard, In re, Official 
Receiver, Ex parte, principle. s approved 
Plummer, In re, Trustee, Ex parte (1900) 69 
L. J. Q. 11. 936 : [1900] 2 Q. B. 790 : 83 L. T. 
387 : IS W. R. 631 : 7 Manson 367.— c A. lord 
ALVERSTONE, M.R., RIGBY and COLLINS, L JJ. 

Darby v. Smith (1798) 8 Term Rep. 82, 
observed upon. 

Jordan, In re, Symmons, Ex parte (1880) 
11 Ch. D. 693 ; 12 L. T. 106 : 28 W, R. 803.— 
C.A. JAMES, COTTON and THESIGER, L.JJ. , 
reversing bacon, c.j. , 

JAMES, L .7. — I wish to add that the case of 
Darby v. Smith, so far as it is intelligible at all, 
appears not to have been a case of voluntary 
preference. It was not like any other case 
which can well happen. — p. 698. 

Higinbotham v. Holme (1812) 19 Yes. 88. 
applied. 

Whitmore v. Mason (1861) 2 Johns. H. 201 ; 
31 L. J. Ch. 133 ; 8 Jur.(N.S.) 278 ; 5 L.T. 631 ; 
10 W. R. 108.— V.-c. 

Higinbotham v. Holme, referred to. 

Detmold, In re. Detmold v. Detmold (1889) 
58 L. J. Ch. 195 ; 10 Ch. D. 585 ; 61 L. T. 21 : 
37 W. E. 412.— NORTH, J. 

Higinbotham v. Holme, held inapplicable. 
Stephenson. In re, Brown, Ex parte (1897) 
66 L. J. Q. B. 123 : [1897] 1 Q B. 638 : 76 L. T. 
328 ; 15 W. R. 116 ; 1 Manson 13. — williams, J. 

Eraser v. Thompson, 1 (Jiff. 19 : 5 Jur. (n.s.) 
669 ; 7 \V. R. 607; reversed. (1859) 1 De <J. &: J. 
659. 

Collins v. Burton, 5 Jur. (n.s.) 952. — v.-c. ; 
reversed , (1859) 28 L. J. Ch. 913 ; 1 De G. & J. 
612 ; 5 Jur. (N.s.) 1113.— L.JJ. 

Walhvorth, In re, Shuttleworth v. Herna- 
man (1857) 26 L. "J. Bk. 61 ; 1 De G. & J. 
322 ; 3 Jar. (N.S.) 1313 ; 5 W. R. 853, 
distinguished. 

Keen and Keen, In re, Collins, Ex parte 
(1902) 71 L. J. K. B. 187 ; [1902] 1 K. B. 555 ; 
86 L. T. 235; 50 W. R. 331. — WRIGHT and 
bigeam, jj. 

Kidder, In re, Watkins, Ex parte (1835) 2 
Mont. & A. 318 ; 1 Deac. & Ch. 87, dis- 
tinguished. 

G. E. fey. r. Turner (1872) 12 L. J. Ch. 83 : 
L. R. 8 Ch. 119 ; 27 L. T. 697 : 21 W. R. 163.— 
1,0. ; reversing 11 L. J. Ch. 634 : L. R. S Ch. 
150, n. ; 26 L. T. 819 : 20 ^ r . R. 736.— M.R. 

8ELBORNE, L.c. — I will only add one word 
upon that class of cases which have been citqd, 
and which appear to have been considered by the 
Master of the Rolls to be authorities for the 
decision at which his lordship arrived. They 
are undoubtedly cases in which an apparent 
exception is made to the general rule, that where 
there is a bond fide trust, the trustee does not 
hold the property in his prder and disposition 


with the consent of the true owner, or with such 
a reputation <ff ownership as to cause the pro- 
perty to he treated as his own in case of bank- 
ruptcy. But the principle of the exceptions in 
those cases, which I will assume for the present 
purpose to have been correctly made upon the 
facts of those particular cases, is thfis, that there 
being no bond fide reason for the creation of any 
trust, the forms of a trust were gone through in 
order to conceal the true ownership of the 
property. That has been held to be in truth an 
abuse of the forms of a trust for the purpose of 
creating a reputation of ownership, and placing 
the property within the order and disposition of 
another with the consent of the true owner of 
the property. For ihe reasons which I have 
already given, that principle cannot apply where 
a joint-stock company is the true owner, and can 
have given no consent, and where the investment 
is an unauthorised investment of the money of 
the company as against the company by the act 
of its trustees. 

G. E. Ry. v. Turner, referred to. 

Peicival v. Wright (1902) 71 L. J. Ch. 846; 
[1902] 2 Ch. 421 ; 51 W. R. 31 ; 9 Manson 443. 

— SWINFEN EADY, J. 

Colonial Bank v. Whinney (1885) 55 L. J. Ch. 
585 ; 30 Ch. D. 261 ; 53 L. T. 273 ; 33 W. R. 852. 
— C.A. : reversed, (1886) 56 L. J. Ch. 43 : 11 App. 
Gas. 426 ; 55 L. T. 362 , 34 W. R. 705 ; 3 
Morrell 207.— h.l. (e.). 

Barrow v. Bell (1855) 3 E. & B. 540 ; 25 
L. J. Q. B. 2 ; 2 Jur. (N.S.) 159 ; 4 W. R. 
16.— Q.B. 

Baldwin, In re, Baldwin (or Foss), Ex parte 
(1858) 2 De G. & J. 230 ; 27 L. J. Bk. 17 ; 

4 Jur. (N.s.) 522 ; 6 W. R. 417.— L.JJ. 
Observed upon and distinguished. 

Cuthbertson, In re, Edey, Ex parte (1875) 
44 L. J. Bk. 55 ; L. It. 19 Eq. 264 ; 31 L. T. 851 ; 
28 W. K. 519.— C.J. 

Morris v. Cannan (1862) 6 L. T. 17 ; 10 W. R. 
379.— v.-c. ; reversed, (1862) 4 De G. E. & J. 581 ; 
31 L. J. Ch. 425 ; 8 Jur. (N.S.) 653 ; 6 L. T. 521 ; 
10 W. a. 589.— L.C. 

Bartlett v. Bartlett (1857) 1 De (5. & J. 
127 : 26 L. J. Ch. 577 ; 3 Jur. (N.S.) 705 ; 

5 W. R. 541. — l.jj. ; reversing 3 Jur. 
(N.s.) 284. — v.-C., followed. 

Rawbone's Trust (or Will), In re (1857) 
3 K. & J. 476; 26 L. J. Ch. 588 ; 3 Jur. (N.s.) 
837. — V.-C, ; overruling , 3 K. & J. 300 ; 26 L, J. 
Ch. 509.— V.-C. 

Bartlett v. Bartlett, followed. 

Grainge, In re, Grain ge v. Warner (1865) 

6 N. R. 219 ; 12 L. T. 564 ; 13 W. R. 833. 
— v.-c., disapproved. 

Stuart v. Cockerell (1869) 39 L. J. Ch. 127; 
L. It. 8 Eq. 607.— MALINS, V.-C. 

Lake, In re, Dorman, Ex parte (1872) 42 
L. J Bk. 20 ; L. R. 8 Ch. 51 ; 27 L. T. 528 ; 
21 ^V. R. 94. — L.JJ. . followed. 

Ryall v. Rowles (1750) 1 Yes. sen. 375, 
considered. 

Bainbridge, In re, Fletcher, Ex parte (1878) 
47 L. J. Bk. 70 ; S Ch. D. 218 ; 38 L. T. 229 ; 
26 W, R. 439 — bacon, C.J. 
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Schomberg, In re and Ex parte (1874) L 11 
10 Oh. 172 ; 31 L. T. GGo ; E. 204.— 
L.JJ., approved and followed. 

Stevens, In re, M'George, Ex parte (1882') 51 
L. J. Ch. 909 ; 20 Oh. D. 697 ; 47 L T ‘>13 • 30 
W. 11. 817.— C. A. ' 


Bromley, In re, Smyth, Ex parte (1844) 3 
Mont. D. k T>. G87, disapproved. 
Sketehley, Jn re, Boulton, Ex parte (1857) 26 
L. J. Ilk. 45 ; 1 De G. k J. 163 ; 3 Jur. (us) 
425 ; 5 W. E. 445.— L.JJ. v '* 


Henderson, In re, Lewis, Ex parte (1871) 
L. E. 6 Ch. 626 ; 24 L. T. 785 ; 19 W. R. 
835. — L.JJ., followed. 

Blenkhorn, In re, Jay, Ex parte (1874) 43 
L, J. Bk. 122 ; L. E. 9 Ch. G97 ; 31 L. T. 260: 
22 W. E. 907.— C.A. 


Ginger, In re, London and Universal Bank 
Ex parte (1897) GO L. J. Q. B. 777 : [18971 
2 Q. B. 461 ; 76 L. T. 808 ; 46 W. R. 
144 ; 4 Mauson 149.— v. williams and 
WRIGHT, ss., followed. 

Hayes, In rc [1899] 2 Ir. E. 206 .— boyd. j. 

Ginger, In re, London and Universal Bank, 
Ex parte, followed. 

Weibking, In re, Ward, Ex parte (1902) 71 
L. J. K. B. 389; [1902] 1 K. B. 713; 86 L. T. 
455 ; 50 W. E. 460.— WRIGHT, J. 

Smith v. Topping (1833) 5 B. k Ad. 674 ; 2 
N. k M. 421 ; 3 L. J. K. B. 47 ; Couston, 
In re, Ward, Ex parte (1872) 42 L. J. Bk. 
17 ; L. E. 8 Ch. 144 ; 27 L. T. 602 : 21 
W. R. 115 —l.jj. ; and Belcher v. Bellamy 
(1848) 17 L. J. Ex. 219; 2 Ex. 303, 
nut ppli ruble. 

Butter r. Everett (1895) 64 L. J. Ch. 845 ; 
riS95] 2 Ch. 872 ; 73 L. T. 82 ; 44 W. E. 104 ; 
2 Manson 371.— STIRLING, j. 

Rutter v. Everett and Stewart, In re, 
Shelley, Ex parte (1864) 34 L. J. Ch. 6 ; 
11 Jur. (N.s.) 25 ; 11 L. T. 554 ; 13 W. E. 
356 — L.O., adopted. 

Crouch, In re, Smith, Ex parte (1901) S3 L. T. 
746.— WRIGHT, J. 


Knowles v. Horsfall (1821) 5B.fc Aid. 134, 

ronmented on. 

Priestley r. Pratt (1867) 36 L. J. Ex. 89 , 
L. II. 2 Ex. 101 ; 16 L. T. 64 ; 15 W. E. 639. 

Knowles v. Horsfall, observed upon. 

Hamilton v. Bell (1854) 10 Ex. 545 ; 24 
L. J. Ex. 45 ; 18 Jur. 1 109 ; 3 W. E. 62 ; 
3 C. L. E. 308 ; Priestley v. Pratt ; and 
Prismall v. Lovegrove (1862) 6 L. T. 
329, approved. 

Couston, In re, Watkins, Ex parte (1873) L. E. 
8 Ch. 520 ; 42 L. J. Bk. 50 ; 28 L. T. 793 : 21 
W. E 530.— L.C. and L.j. 

selborne. L.c.— The cases most directly in 
point, are, first of all, Knowles v. Horsfall. 
which has been evidently regarded wi^i a ceitain 
degree of dissatisfaction by judges of later date. 
The learned judge who reported it expressed 
regret that, he had done so, because it turned on 
the particular manner in which the facts were 
stated in the special case. There was a custom 


stated in the special case, but — perhaps inten- 
tionally and with a view of covering, not only 
the case of goods in the warehouse of the vendor, 
but also goods in the warehouse of a third party, 
which were left in the vendor’s name without 
any notice to the warehouseman — the statement 
of the custom was left vague and general. It 
was not stated as a custom applicable to the 
business of the vendor considered as a person 
who kept a bonded warehouse himself, and there 
was no statement to the effect of the evidence 
in this case, as to the particular course of the 
business of wine and spirit merchants having 
bonded warehouses of their own. It may be 
said that the custom was stated so generally 
that it might have been inferred that it would 
extend to those cases, but it was not stated 
specifically with reference to them, and that has 
been pointed out in subsequent cases, as in 
Watson v. Peaclte (1 Bing. (N.c.) 327), where 
it was stated that no usage was proved m 
Knowles v. Horsfall. Thaclucaite v. Cock (3 
Taunt. 487) is not only not an authority for the 
respondents here, but just the reverse, as it 
appears to me. The actual usage proved there 
was a usage the purpose and intention of which 
was to continue reputation of ownership in the 
vendor. It is not wonderful that, under those 
circumstances, it. was held that the reputation 
of ownership did continue. What was said by 
Sir James Mansfield shows, as I understand him, 
that on such evidence of custom, as we have 
here, he would have held the reputation of 
ownership to have been displaced. I am unable 
to distinguish the present case fioni Hamilton 
v. Bell and Priestley v. Pratt , unless there he a 
difference between the principles to be applied 
to wine on the one hand and clocks and watches 
on the other, which nobody can seriously suggest. 
There are other cases in which the Courts have 
shown a decided inclination to reduce within 
limits, more consistent with a sound and reason- 
able view of the doctrines, some of the dicta or 
views which are to be found in the eailier cases. 
I should not indeed like to commit myself to the 
strong language of Sir Frederick Pollock in the 
case of Prismall v. Loverjrove, in which he said 
that the old doctrine of reputed ownership was 
completely out of fashion, and had been so for 
at least forty years. It would be more iu 
accordance with my opinion to say that the 
doctrine of reputed ownership has been the 
same from first to last, but that the Courts have 
of late years looked more narrowly and closely 
to the real value and weight of the circumstances 
which tend on the one hand to confirm, and on 
Llie other hand to exclude, the reputation of 
ownership. — p. 531. 

CouBton, In re, Watkins, Ex parte, ex- 
plained and applied. 

Couston, In re, Vaux, Ex parte (1S74) L. E. 9 
Ch. 602 ; 43 L. J. Bk. 113 ; 30 L. T. 739 ; 
22 W. E. 811.— L.JJ. 

hellish. L.J. — The principle laid down in Me 
parte Watkins was, that in determining whether, 
when goods sold remain in the possession of the 
vendor up to the time of his bankruptcy, the 
vendor is the leputed owner of them, the £purt 
must have regard to the custom of the particular 
trade, and if there was a well-established custom 
that goods when sold should remain in the pos- 
session of the vendor it prevents the mere fact 
of their continuing iij his possession from giving 
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the reputation of ownership. The real question 
in that case was whether it was enough to prove 
the existence of such a custom in a particular 
trade ; and. the Court of Appeal held, on the 
authority of several recent cases at common law. 
that it was enough to prove the custom of a 
particular trade, because the creditors of a trader 
are mostly persons engaged in the same trade, or 
bankers or other persons who are acquainted with 
the custom of that particular trade. That being 
sd, does it make any difference that these goods 
were m another man’s warehouse, and not in the 
vendor’s warehouse, as was the case m Ex parte 
Watkins ? As to the purchaser, it could make no 
difference. The evidence shows that the custom 
exists for the goods to remain in the name of the 
vendor at the bonded warehouse, but for them to 
be transferred m the vendor’s own books. The 
purchaser buys them m bond and by the custom 
of the trade they may remain there for years, to 
avoid the payment of duty oh them, in the pos- 
session of the vendor or of some person who 
holds them for him. The reputation of owner- 
ship is prevented from arising just as much when 
the goods are in another person’s -warehouse as 
in the vendor’s. If the vendor’s creditors know 
nothing about the goods, it can make no dif- 
ference m what warehouse they are. If they 
know that the goods are in the vendor’s name m 
the warehouse of a third person, they know that 
they are not necessarily for that reason the 
vendor’s goods. I think, therefore, that the 
principle of Air parte Watkins applies to this 
case. — p. 607. 

Couston, In re, Watkins, Ex parte, distin- 
guished. 

Lingham v. Biggs (1797) 1 Bos. & P. 82 ; and 
lingardv. Messi ter (1823) 1 B. & 0.308 ; 

2 D. & R. 495 , followed. 

Jones, In re, Lovermg, Ex parte (1874) L. R, 

9 Ch. 621 ; 43 L. J. Bk. 116 ; 30 L. T. 622 ; 22 
W. R. 853.— L.JJ. 

James, L J. — This case seems to me to come 
exactly within the authorities cited. I have 
referred to the common law cases ( Lingham v. 
Biggs , Linga.nl v. Mess iter'), where the bankrupt 
was the owner, and a change of ownership 
occurred which was not known to the world. 
The case of Ex parte Watkins was not intended 
in the slightest degree to weaken or overrule 
these cases, and the constant practice based upon 
those cases simply shows that the doctrine laid 
down in them may be countervailed by evidence 
of any known custom or practice in the particular 
trade in question, known to the dealers in that 
trade and known to the bankers and other per- 
sons accustomed to have dealings with persons 
in that trade. In Ex parte Watkins it was 
perfectly well known as the universal practice of. 
the spirit trade that spirits should remain in the 
warehouse of the vendor, and in these circum- 
stances it was held that no reputation of owner- 
ship arose as to the spirits in the warehouse. 
But that case would be no authority for deter- 
mining this ca-e unless it could he made out, 
which was not attempted to be done, that th^re 
is a practice known in London, or anywhere 
else*, under which drapers, or persons who are 
the owners of furniture m the rooms of the 
house in which they live, ordinarily sell their 
furniture to a dealer, and then take it back 
again upon thd terms of paying a weekly rent. 
— p, 625, 


Matthews, In re, Powell, Ex parte (1875) 
45 L. J» Bk. 100 ; 1 Ch. D. 501 ; 34 L. T. 

1 224 ; 24 W. R. 378. — O.A, overruled. 

Crawcour r. Salter (18S1) 51 L. J. Ch. 495 ; 18 
Ch. D. 30 ; 45 L. T. 02 ; 30 W. R. 21:— O.A. 

JAMES, L J. — The same question arose in the 
case of Ex parte Powell, In re Matthews, some 
years ago. The chief judge took official notice 
that this was the custom of trade among hotel 
keepers. In the Court of Appeal we were of 
opinion that the custom was not so well estab- 
lished as that the Court ought to take judicial 
notice of it. But as the trustee declined to have 
an issue tried, the decision of the chief judge 
was affirmed. Since that time the custom has 
become much more widely known. Everybody 
knows that it is a very common practice indeed, 
especially for hotel keepers, to hire furniture ; 
and if it is a common practice, it negatives the 
foundation of the rule m bankruptcy as to 
reputed ownership, which is to prevent a man 
obtaining false credit by the possession of the 
goods. — p. 496. 

BAGG allay and LUSH, L.JJ. to the same 
effect. 

Coldwell v. Gregory (1812) 1 Price 119 ; 

2 Rose 149 : 15 R. R. 699, held overruled. 

Smith r. Watson (1824) 2 B. & 0. 401 ; 3 
D. & R. 751 ; 2 L. J. (O.S.) K. B. 63. 

BAYLEY, j. — That case was considered by this 
Court in Ex parte Enderby, Re Gilpin (2 B. & C. 
389), and we certified that a secret partner was 
within the statute. 

Gilpin, In re, Enderby, Ex parte (1824) 

2 B. & C. 389 ; 3 D. & R. 636 ; and Smith v. 
Watson, overruled. 

Reynolds v. Bowly (1S67) L. R. 2 Q. B. 474 j 
36 L. J. Q. B. 247 ; 16 L. T. 532 ; 15 W. R. 813 ; 
8 B. & S. 406. — EX. OH. ; reversing 36 L. J. 
Q. B. 1 ; L. R. 2 Q. B. 41 ; 15 W, R. 124 ; 7 
B. & S. 67.— Q.B. 

KELLY, c.b. (for the majority).— Still the 
question is, whether, looking to the decisions on 
the subject, and with still greater and more 
minute attention to the words of the section 
(12 & 13 Yict. c. 106, s. 125), we are called upon 
on this, the first occasion, so far as I know, m 
which this important question has been brought 
under the consideration of a Court of error, to 
hold that, as a general rule of law, a partnership 
' in which there is a dormant partner is within 
the provisions of this enactment. Upon this 
point we have unquestionably what cannot be 
doubted to be the very high, if not the highest, 
authority of Lord Eldon in the case of Ex parte 
Dyster (2 Rose 256), in which it would seem 
that that learned judge was of opinion that a 
partnership in which there is a dormant partner 
is, in general, within the provisions similar to 
this section. The same appears undoubtedly to 
have been the opinion of some of the judges of 
the Queen’s Bench, whose opinion and authority 
are entitled to great weight in the case of Ex 
parte Enderby. That, again, was followed by the 
case of South v. Watson. And it cannot be 
denied that judges of great learning, and the 
very highest eminence, have entertained and pro- 
nounced a* opinion which is at variance with that 
which this Court is about to deliver, — p. 476, 

Reay, In re, Arbouin, Ex parte (1846) De G. 

359 ; Reynolds v. Bowly ( ’supra ) ; Row- 
I land and Crankshaw, In re (1866) L. R. 
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1 Ch. 421. — L,c. ; and Wright, In re 
. Sheen, Ex parte (1877) 6 <3h. D 235’- 
37 L. T. 451 ; 26 W. R. 195.— C.A., dis- 
cussed and explained, 

Pulsford, In re, Hayman, Ex parte (1878) 8 
Ch. D. 11 ; 47 L. J. Blc. 54 ; 38 L. T. 238 ; 26 
W. R. 597 .— O.tSl. 

•TAMES. L.J.— -We cannot 'look at the hardship 
inflicted upon any particular person, or at the 
nature of any particular transaction. We can 
only apply the fixed rule, that that which is 
joint estate shall go to the joint creditors, and 
that which is separate estate shall go to the 
separate creditors. And what is joint estate, 
and what is separate estate is also affected by the 
doctrine of reputed ownership. It is said that 
doctrine does not apply to a case of this kind.' I 
am of opinion, however, that that doctrine was 
really the foundation of Lord Cranworth’s judg- 
ment in In re Howland and Cranltshaw. I wish to 
make this further observation upon the case of 
Reynolds v. Boldly , which was decided in the 
Exchequer Chamber. Beyond all doubt, where 
property belongs to a partnership of two, and 
there is only one ostensible partner, you cannot 
apply the doctrine of reputed ownership. The 
property is that of the two, and you cannot say 
that, because there is only one ostensible partner, 
the Court will, in the event of bankruptcy, treat 
the property of the firm as in his order and dis- 
position. The possession, in such a case, is quite 
consistent with the real title, and therefore the 
reputed ownership clause does not apply. But 
lhat has really nothing to do with a case where 
one man, who is the real owner, forms a partner- 
ship consisting of two or three persons and allows 
them to have the apparent possession and owner- 
ship of the property. There, the real owner 
being one person, some other persons, who are 
not the real owners, have acquired by his 
consent the reputed ownership and the apparent 

ossession, and it can make no difference that he 

imself is one of the firm who have the apparent 
possession. Ex parte Arbouin was determined 
on reputed ownership, and that principle seems 
to me to underlie the decision in In re Rowland 
and Cranltshaw. The ostensible partner received 
the goods, and the persons who dealt with the 
firm had a right to hold them to that which was 
represented by their common consent to be the 
fact. The doctrine of reputed ownership is only 
an application of the common principle that 
people must make good their representations; 
they must make good that which they hold out 
to the world as being the fact. That some of 
the creditors may be disappointed is beside the 
question, for a creditor has no equity except 
through his debtor. He has certainly no right 
to any particular assets, nor, indeed, has he any 
right with regard to the assets, except a right to 
have them dealt with according to the rights of 
the debtor in them. In Mr parte Sheen I was 
endeavouring to apply the principle of In re 
Rowland and Cranltshaw, when I said that it 
would not do to show that some one creditor, or 
two or three creditors, might have received infor- 
mation that a man was liable as a partner, but 
that it must be shown that there had been an 
ostensible partnership held out to the world. — 
p. 22. * 

Whitehead, In re, Eouth, Ex parte (1884) 54 
L. J. Q. B. 88 ; 52 L. T. 265 ; 33 W. R. 230.— 
cave. j. ; reversed, sub nom. Whitehead, In re and 


Ex parte (1885) 54 L. J. Q. B. 240; 14 Q. B. D. 
419 ; 52 L. T. 597 ; 33 W. R. 471 ; 49 J. P. 405.— 
C.A. BRETT, M.E., BAGGALLAY and BOWEN, L.JJ. 

Rogers, In re, Holland, Ex parte (1891) 
8 Morrell 243 . — c.a. lindley, bowen 
and kay, followed. 

Drucker, In re, Basden, Ex parte (1902) 71 
L. J. K. B. 686 ; [1902] 2 K. B. 237 ; 86 L. T. 
785 ; 9 Manson 237.— C.A. williams, komer 
and Stirling, L.JJ. ; affirming 50 W. R. 543.— 
WRIGHT, J. 

Lewis, In re, Helder, Ex parte (1883) 53 
L. J. Ch. 106 ; 24 Ch. D. 339 , 49 L. T. 
612. — C.A. BRETT, M.E., COTTON and 

BOWEN, L.JJ., distinguished. 

Sharp, In re, Gundry v. Johnson (1900) 83 
L. T. 416— WRIGHT, j. 

13. Preferential Claims. 

Bush, Ip re, Prideaux, Ex parte, 3 Mont. & 
Ayr. 516 ; reversed , (183S) 3 Myl. & O. 327 ; 7 
L. J. Ch. 202 ; 2 Jur. 366. — L.C. 

Bu8h, In re, Prideaux, Ex parte, 3 Myl. & C. 
327, commented on. 

St. Pancras v. Clapham (1860) 2 El. &; El. 
742 ; 6 Jur. (N.S.) 700 ; 29 L. J. M. C. 141 ; 8 
W. R. 493.— Q.B. 

14. Proof of Debts. 

Wellock v. Constantine (1863) 2 H. & C. 
146 ; 32 L. J. Ex. 285 ; 9 Jur. (N.S.) 232 ; 

7 L. T. 751. — EX., questioned. 

Shepherd, In re, Ball, Ex parte (1879) 48 L. J. 
Bk. 57 ; 10 Ch. D. 667 ; 40 L. T. 141 ; 27 W. R. 
563 ; 14 Cox C. C. 237.— C.A. BRAMWELL, 
JAMES and BAGGALLAY, L.JJ. 

bramwell, l.j. — I consider Wellock v. Con- 
stantine to be a case of very little authority. 
No reason is given for the judgment in the deci- 
sion, and the judges differed ; and one of them, 
in the course of the arguments, gives reasons for 
a different judgment.— p. 59. 

Tonnies, In re, Bishop, Ex parte (1873) 42 
L. J. Bk. 107 ; L. R. 8 Ch. 718 ; 28 L. T. 
862 : 21 W. R. 716. — L.JJ., followed, 

Knight, In re, Cooper, Ex parte (1885) 2 
Morrell 223. 

Gomersall, In re, Gordon, Ex parte (1875) 44 
L. J. Bk. 97 ; L. R. 20 Eq. 291 ; 32 L. T. 644 ; 
23 W. R. 728 ; varied , (1875) 45 L. J. Bk. 1 ; 1 
Ch. D. 137 ; 33 L. T. 483 ; 24 W. R. 257.— C.A» 

Gomersall, In re, Gordon, Ex parte (1875) 
45 L. J. Bk. 1 ; 1 Ch. D. 137 ; 33 L. T. 
483 ; 24 W. R. 257. — C.A., distinguished. 

Aylmer, In re, Crane, Ex parte (1893) 10 R. 
473 ; 70 L. T. 244 ; 1 Manson 391. 

v. williams, J. — The facts of the case do not 
bring it within Gomersall , In re. The ground 
of that decision was that the bills were drawn 
and accepted on the eve of bankruptcy, and were, 
in jjp,ct — to use the words of Lord Justice James 
— “mere shams and fictitious things,” drawn and 
accepted for the express purpose of enabling a 
proof, and to which the Court found there was 
no intention that any efficacy should be given 
except in the event of bankruptcy, in which case 
it was intended that there should be a proof. 
In the present case I do not find any facts which 
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would justify mu m coming to the conclusion 
that there never was any intention that Captain 
Aylmer should pay these amounts. — p. -17-1. 

Miller, In re, Wardley, Ex parte (1S77) 0 
C’h. U. 790 ; 37 L. T. 38 , 25 W. R. 881, 
distinguished. 

Pannell, In re, Bates, Ex parte (1879) IS L. J 
Bk. 113 ; 11 C'h. D. 914 ; 41 L. T. 263 ; 27 W. E. 
927.— C.A. 

Brooks v. Rogers (1791) 1 H. Bl. 640, held, 
overruled. 

Howis v. Wiggins (1792) 4 Term Eep. 714, 
questioned. 

Cowley r. Dunlop (1798) 7 Term Eep. 565. 

GROSE, J. — As to the cases of B rooks v. Rogers 
and /fowl* v. Wiggins, this case has been 
reserved for the purpose of reconsidering them. 
The gentlemen in the Court of Chancery con- 
ceived that those decisions are directly in oppo- 
sition to their daily practice. And of the case 
of Brooks v. Rogers it is remarkable that the 
Lord Chancellor,' who in 1791 determined the 
case as chief justice of C. P., so doubted of it, 
that upon reconsidering it in the case Ex quirt e 
tied dim, in November, 1796, he overruled it, and 
permitted the debt to be proved. The case of 
Howis v. Wiggins came on before this Court upon I 
a motion for a new trial : and possibly under a 
misapprehension of it, I considered it as a case 
of indemnity ; and the ground on which the 
rule was refused was on a supposition that 
Yunderhegden v. Be Paibu (3 Wilson 13), which 
was a case of indemnity, was in point. 1 then 
considered Howis, the plaintiff, and payer of the 
two promissory notes, as having indorsed them 
as a surety for the defendant, with a view to 
give credit to the notes, and without any con- 
sideration given to him for so doing. In any 
other way of considering that case I think it is 
not to be supported.— p. 577. 

Walker, Ex parte (1798) 4 Yes. 373 : 4 
E. E. 218, questioned. 

Eawson, Ex parte, Lloyd, Ex parte (1821) 
Jacob 274. — L.c, 

Walker, Ex parte, distinguished, and limited. 

Charles, In re, Macredie, Ex parte (1873) 
L E. 8 Cli. 535 , 42 L. J. Bk. 90 : 28 L. T. 827 ; 
21 W. E. 535.— L.c. and L.J. 

mellish, L.J. — In my opinion the rule in Ex 
parte Walker only applies where there are cross 
accommodation acceptances, or. at any rate, only 
applies where the acceptances are given by the 
ope party in consideration of the acceptances 
given by the other party. In that state of 
tilings, in taking the account, the acceptances 
and bills on both sides are to be rejected, and I 
do not think that any of the authorities which 
have been cited establish the principle that, 
where a debt has been paid by giving an accept- 
ance, and the creditor has discounted the bill, 
and it remains outstanding, although no action 
at law coukl be maintained for it, yet, neverthe- 
less, if the acceptor becomes bankrupt, there 
could be a proof. In my opinion, to admit that 
would lie, as the chief judge has said, to admit a 
double proof. — p. 539. 

Walker, Ex parte, inapplicable. 

Charles, In re, Macredie, Ex parte, dictum 
questioned. 

London, Bombay and ^Mediterranean Bank, 


In re, Caiua, Ex parte (1874) L E. 9 Ch. 6S6 ; 
43 L. J. 8k. 6S3 ; 31 L. T. 234 ; 22 W. Er 
809.— L.JJ. 

mellish, L J. — I cannot see how the doctrine 
of Ex parte Walker (4 Yes 373) can possibly 
apply to a case where there are in fact three 
firms, and where thg firm which" seeks to prove 
is not the same as that which made the arrange- 
ment about the exchange of acceptances, if there 
was an exchange of acceptances. Indeed, I 
doubt whether I was right in what I said in 
Ex parte J furred ie. that possibly the doctrine of 
Ex parte Walker might apply, not only to a ease 
where there was an exchange of accommodation 
acceptances, but might apply to a case where 
one bill was in some respects the consideration 
for another bill. I have great doubt on further 
consideration whether that was right, and 
whether the rule was not that which was stated 
by Lord Selborne in that case, namely, that 
proof could only be admitted when an action at 
law would lie, and not m a case of pure accom- 
modation acceptances in respect, of which, if 
there was no bankruptcy, no action at law would 
lie. — p. 689. 

Jones v. Gordon (1877) 47 L. J. bk. 1 : 2 
App. Gas. 616 ; 37 L. T. 477 ; 26 W. E. 
172. — H.L. (E.), followed. 

Boyse, In re, Crofton v. Grofton (1886) 56 
L. J. Ch. 135 ; 33 Ch. D. 612 ; 65 L. T. 391 ; 35 
W. E. 247.— NORTH. J. ' 

Holmes v. Symons (1S71) 41 L. J. Cli. 59 ; 
L. E. 13 Eq. 66 ; 25 L. T. 628 ; 20 W. E. 175.— 
v.-c. : appeal compromised , (1872)20 W. E. 921. 

— L.J. 

Young v. Winter (1855) 16 0. B. 401 ; 24 
L. J. C. P. 214 ; 1 Jur. (N.s.) 960, dis- 
approved. 

Warburg v. Tucker (1855) 5 EL & Bl, 384 ; 
24 L. J. Q. B. 317 ; 16 C. B. 418. u. ; 
1 Jur. (N.s.) 871 ; 3 W. E. 555, approved 
and adopted. 

Mitcalfe r. Hanson (1866) 35 L. J. Q. B. 225 ; 
L. E. 1 H. L. 242— H.L. (E.). 

[In Young v. Winter, the Court of Common 
Pleas held that bankruptcy was an answer to a 
breach of covenant in not repaying to the 
plaintiff the premiums he had paid, to keep up 
a policy of insurance. The Court of Queen’s 
Bench held thq reverse of this in Warburg v. 
Tucker , and the decision of the Court of Queen’s 
Bench and not that of the Common Pleas, 
has been adopted by the House of Lords m 
Mitcalfe v. Hanson . ] 

Warburg v. Tucker and Mitcalfe v. Hanson, 

considered. 

Deermg «. Bank of Ireland (1S86) 56 L. J. P. C. 
47 , 12 App. Cas. 20 ; 56 L. T. 66 ; 35 W. E. 634. 
—H.L. (IR.). LORDS HALSBURY, L.O., WATSON 
and BLACKBURN; reversing S. C. nom. Killen, 
In re, Ir. L. E. 15 Ch. 388. 

Longford V. Ellis (1785) 14 East 202, n. ; 
H. Bl. 29, n., held overruled. 

Buss r. Gilbert (1813) 2 M, & 8. 70. 

ELLENgoROUG-H, c J. said he thought it was 
governed by the case of Ex parte Charles (14 
East 197), where this subject was verv much 
discussed, and the Court ‘ looked into 'it, with 
particular anxiety, and overturned the case of 
Longford v. Ellis. — p. 71. 
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Longford v. Ellis ; Hurst v. Mead (1 793) 5 
-> Term Rep. 365 ; Lewis v. PiOrcv ri7SS5 
1 H. Bl. 29 : and Watts v. Hart 
1 Bos. is P. 131, held overruled. 

Walker v. Barnes (1811) 5 Taunt. 778 • 1 
Marsh. 316 ; 2 Bose 27!) , 15 R. R. 655. ’ 

GIBBS, c J. (after readmg,the judgment of the 
Court of King’s Bench in the ease Ex parte 
Charles (11 East 197) ). — The Court in that case 
fully considered all the authorities which could 
be cited in favour of the bankrupt ; and they 
considered that they overturned the above cases 
and 1 cannot but think their decision was a 
sound one. — p. 779. 


Henbest v. Brown (1791) Peake 31, 
disa ppro i ed. 

Parslow v. Dearlove (1S01) 1 East 138 • 1 
Smith 281 ; 3 Esp. 78. 

ellenborough. c J.— The report of that case 
only states that such was the inclination of Lord 
Kenyon’s opinion (that the statutes 7 Geo.,1. 
0. 31, and 5 Geo. 2, c. 30, extended to all debts 
as well as written securities payable at a future 
day). But it does not appear that the words of 
the statutes were particularly presented to his 
judgment at the time. And whatever weight is 
justly due to the intimation of his opinion, J 
have no idea how the meaning of a statute can 
be carried by construction so far beyond the 
express words of it. — p. 139. 

Hide, In re, Llynvi Coal and Iron Co., 
Ex parte (1871) 11 L. J. Bk. 5 ; L. R. 7 
Ch. 28 ; 25 L. T. 609 : 20 W. R. 105.— l.jj., 
observations approved. 

Hoyle, In re, Waters, Ex parte (1873) L. R. 
8 Oh. 562, 568 ; 28 L. T. 757 ; 21 W. R. 
551. — hellish, l.j., observations ques- 
tioned. 

Brett v. Jackson (1869) 88 L. J. 0. P. 139 ; 
L. R. 1 O. P. 259 ; 19 L. T. 790 ; 17 W. R. 
532. — C.P., referred, to. 

Hardy v. Fothergill (1888) 58 L. J. Q. B. 11 ; 
13 App. Gas. 351 ; 59 L. T. 273 ; 37 W. R. 177 ; 
53 J. P. 36.— H.L. (E.). LORDS HALSBURY, 
L.C., SELBORNE, FITZGERALD, HERSCHELL and 
MACNAGHTEN. 

lord SELBORNE. — If in Ex parte Waters , 
Mellish, L.J. meant to intimate an opinion that 
the liability of a lessee who had assigned his 
lease, remaining bound to the lessor under his 
covenants in the lease, would never, under the 
Act of 1869, be pioveablo ill bankruptcy, I can 
only say that such an expression of opinion was 
extra-judicial ; and that 1 am not able myself to 
find sufficient ground for it in the words of that 
statute. 

Linton v. Linton (1885) 51 L. J. Q, B. 529 ; 
15 Q. B . ; JD. 239 ; 52 L. T. 782 ; 33 W. R. 
711 ; 2 Morrell 179. — C.A. BRETT, M.R., 
BAGGALLAY and BOWEN, L.JJ ..followed. 

Fryer, In re and Ex parte (1886) 55 L. J. 
0. B. 178 ; 17 Q. B. D. 718 ; 55 L. T. 276 ; 31 
W . R. 766 ; 3 Morrell 231. — c.A. Esher, m.r., 
Bowen and pry, l.jj. ; reversing cave, j. 

1 

Linton v. Linton, referred, to. 

Haddon v. Haddon (1887) 56 L. J. M. C. 69 ; 
18 Q. B. 1). 778 ; 56 L. T. 716 ; 51 J. P. 1S6.— 
HAW1C1NS and SMITH, JJ. 


Linton v. Linton, applied. 

Hawkins, I11 re, and Ex parte (1893) [1891] 
JQ- B - 23 ; 10 R. 29 ; 69 L. T. 769 ; 12 W. R. 
-1)2 ; 1 Manson (5. — WILLIAMS and KENNEDY, JJ. 


Linton v. Linton, dismissed. 

Watkins r. Watkuis (1896) 65 L J. P. 75 
[1896] P. 222 ; 71 L. T. 636 ; 11 W. II. 677,- 
C.A. L1NDLEY, LOPES and KAY, L.JJ. 


Linton v. Linton, held applicable. 

Hardy v. Fothergill (supra), discussed. 

Kerr r. Kerr (1897) 66 L. J. Q. B. 838 ; [1897] 
2 Q. B. 139 : 77 L. T. 29 ; 16 W. R. 16.— 
HAWKINS and WILLIAMS, JJ. ; WRIGHT J. 
dissenting. ’ 


Shutt v. Proctor (1816) 2 Marsh. 226, 
questioned. 

St. Martin (Overseers) v. Warren (1818) 1 
B. & Aid. 191. 

bayley, j. — As to the case cited from the 
Common Pleas [Shutt v. Proctor). I doubt its 
authority, as far as it. in any respect, impugns 
the doctrine laid down by this Court in Cole v. 
Gower (6 East llu)._p. 497. 

Duffield, In re, Peacock, Ex parte (1873) 
12 L. J. Bk. 78 ; L. R. 8 Ch. 682 ; 28 
L. T. 830; 21 W. R. 755.— l.jj., distin- 
guished. 

Newman, In re, Brooke, Ex parte (1876) 3 
Ch. D. 191 ; 25 W. II. 261.— c.A. 


Gibbins, In re, Eagle, Ex parte (1830) Mont. & 
M‘Ar. 122; 8 L. J. (os) Ch. 96 ; reversed, ium. 
Gibbins, In re, Tindall, Ex parte (1832) 1 Moore 
& Sc. 607 ; 8 Bing. 102 ; 1 Mont. 162 ; 1 Mont. & 
M‘Ar. 115 ; 1 Deac. &; C. 291 ; 1 L. J. Ch. 193. 


Hardey v. Green (1819) 12 Beav. 182 ; 18 
L. J. Ch. 180. — m.r.. considered. 

Clint, In re, Bolland, Ex parte (1S73) 13 
L. J. Bk. 16 ; L. R. 17 Eq. 115 ; 29 L. T. 513 ; 
22 W. R. 152. — BACON, C.J. 


White, In re, Morley, Ex parte (1873) L. R. 
8 Ch. 1026 ; 29 L. T. 112 ; 21 W. R. 910. 
— l.jj., distinguished. 

Simpson. In re, Furness [or Satterth waite), 
Ex parte (1871) 13 L. J. Bk. 13, 117 ; L. II. 
9 Ch. 572; 30 L. T. 418 ; 22 W. R. 697.— BACON, 
C.J. ; ajjirmed by L.JJ. 


White, In re, Morley, Ex part b, followed. 

Simpson, In re, Furness {or Satterthwaite), 
Ex parte, distinguished. 

White, In re, Bear, 'Ex parte (1876) 1 Ch. D. 
511 ; 15 L. J. Bk. 22 ; 34 L. T. 631 ; 21 W. R. 
525. — c.A. 

BAGGALLAY, J.A. — I was for some time unable 
to see how In re Simpson could be reconciled 
with the former authorities, but a more matured, 
consideration of the facts ancl the authorities 
leasts me to a conclusion that it can, because the 
facts of In re Snnpstm were very special. The 
chief judge, in giving his judgment in that case , 
pointed out the distinction between it and Ex 
parte. Morley. It is unnecessary to go through 
his reasons, which clearly and distinctly show 
the difference between the two cases, and it 
I appears to me that the principles of Ex parte 
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Morlcy are perfectly applicable to the present 
case. — p. 520. 

White, In re, Morley, Ex parte, followed. 

Simpson, In re, Furness (or Satterthwaite), 
Ex parte, (listing mshed. 

Mellor, In re, Manchester and County Bank, Ex 
parte (1879) -IS L. J. Bk. 94 ; 12 Ch. D. 917 ; 40 
L. T. 723. — BACON, C.J. 

White, In re, Morley, Ex parte, and 
Simpson, In re, Furness (or Satter- 
thwaite), Ex parte, distinguished. 

Daniel, In re, Powell, Ex parte (1S96) 75 
L. T. 143. — WILLIAMS and WRIGHT, JJ. 

Dutton v. Morrison (1S10) 17 Ves. 193 ; 1 
Bose 213 ; 11 R. R. 56, distinguished. 
Kelson, In re, Egyptian Commercial and 
Trading Co., Ex parte (1868) L. R. 4 Ch. 125. 
— l.C. 

cairns, L.C. — I also think that the cir- 
cumstance that the payment was not made 
voluntarily, but was recovered by process of law 
against the Egyptian firm as drawers, can make 
no difference, and that the holders of the bills 
are perfectly entitled to retain any money they 
have so recovered. This makes the distinction 
between the present case and the case of Dutton 
v. Morrison , m which there was a bankruptcy, 
and the assignees of a bankrupt firm sought 
to restrain the attachment against one of the 
partners trading in another business. — p. 131. 

Rogers, In re, Field, Ex parte (1842) 3 
Mont. D. & D. 95 ; 12 L. J. Bk. 27 ; 7 
Jur. 382, discussed. 

Hoare c. Oriental Bank Corporation (1877) 2 
App. Cas. 589 ; 37 L. T. 173 ; 25 W. R. 757.— 
P.C. 

SIR J. COLVILE (for J. c.).— It seems to 
their lordships that if that case (Ex parte 
Field) is in conflict with the earlier cases of 
E,e parte Crossfield and Ex parte Buckingham , 
it must be taken to have overruled them. 
It is cited in a note of Mr. Justice Lindley’s 
work on Partnership, where — having said 
broadly, “ Except in the cases hereinafter men- 
tioned the joint creditors of partners are not 
entitled to payment out of their separate estates 
in competition with their separate creditors. 
This rule is now so well established that it is 
useless to refer particularly to the cases illus- 
trating it, and it is proposed, therefore, to notice 
at once the exceptions to the rule” — in a note 
upon that passage, he says, “As to co-debtors 
not partners, see Ex parte Field, E.c parte 
Buckingham , 1 M. D. & D. 95 ; Ex parte 
Crossfield, 1 Deac. 405.” — p. 759. 

Carpenter, In re, Besley, Ex parte (1890) 
7 Morrell 270. — CAVE, J ., followed. 

Budgett, In re, Cooper r. Adams (1894) 63 
L. J, Ch. 847 ; [1S94] 2 Ch. 557 ; 8 R. 424 ; 71 
L. T. 72 ; 42 W. R. 551 ; 1 Manson 230. — 
CHITTY, J. 

Barrow, In re, Moult, Ex parte (1S82) 1 
Mont. 321 ; 1 Deac. & C. 44 ; Mont, & B. 
2S ; 2 Deac. & C. 419 ; 1 L. J. Bk. 26. 
upheld. 

Goldsmid v. Cazenove (1859) 7 H, L. Cas. 785 ; 
29 L. J. Bk. 17 ; 5 Jur. (N.S.) 1230 ; 4 W. R. 802. 
— H.L. (E.). 


Barrow, In re, Moult, Ex parte, followed. 
Salter, Ifi re, Soper, Ex parte (1834) 4 Deaor 
& C. 569 ; 2 Mont. & Ayr. 55. 

Welch, In re, Stone, Ex parte (1873) 42 L. J. 
Bk. 73 : L. R. 8 Ch. 914.— L.JJ., com- 
mented on. r 

Lame, In re, Berner, Ex parte (1886) 56 L. J. 
Q. B. 153 ; 56 L. T. 170. 

CAVE, J., after referring to the doubt ex- 
pressed by Mellish, L.J., in Ex parte Stone , as 
to whether, where a joint and several covenant 
had been entered into by partners for payment 
of a debt of the firm, sect. 37 of the Bankruptcy 
Act, 1869, applied, and double proof was allowable, 
although the covenant was not formally in the 
name of the 11 firm.” said that the answer to this 
doubt was supplied by the L.J. himself in Ex. 
parte Honey (41 L. J. Bk. 9), where he expressed 
"the opinion that it was the intention of the 
legislature that such proof should be admissible 
wherever there was a joint and several contract 
and joint and several estates being administered 
in bankruptcy. 

Douglas, In re, Wilson. Ex parte (1872) 41 
L. J. Bk. 46 ; L. R 7 Ch. 490 ; 26 L. T. 489 ; 
20 W. R. 564.— L.JJ., approved. 

Hooper, In re, Banco de Portugal v. Waddell 
(18S0) 49 L. J. Bk. 33 ; 5 App. Cas. 161 : 42 
L. T. 698 ; 28 W. R. 477.— H.L. (E.). 

Holland, In re, Alston, Ex parte,(1868) L. R. 

4 Ch. 168 ; 19 L. T. 542 ; 17 W. R. 266.— 
L.C. and L.J., followed. 

Stratton, In re, Salting, Ex parte (18S3) 53 
L. J. Ch. 415 ; 25 Ch. D. 148 ; 49 L. T. 694 ; 32 
W. R. 450.— C.A. COTTON, LINDLEY and ERY, 
L.JJ. 

Levey, In re, Topping, Ex parte (1865) 4 
De Gr. J. & S. 551 ; 34 L. J. Bk. 13 ; 11 
Jur. (N.S.) 210 ; 12 L. T. 3 ; 13 W. R. 445. 
— L.C., distinguished. 

Lacey v. Hill and Leney v. Hill (1872) L. R. 
S Ch. 441 ; 42 L. J. Ch. 86 ; 28 L. T. 86 ; 21 
W. R. 239. — L.JJ. 

meRlish, l.j.— -If it had been necessary to 
determine how far Ex parte Topping should be 
held to apply to a case where the separate estate 
in respect of which the proof is sought to be 
made is solvent, so that any surplus would go to 
the joint estate, I should have liked to take 
further time for consideration. — p. 445. 

Levey, In re, Topping, Ex parte, distin- 
guished. 

Hind, In re and Ex parte (1890) 62 L. T. 327. 
— cave and smith, jj. 

Lacey v. Hill, discussed. 

Head, In re, Head’s Executors, Ex parte (1893) 
63 L. J. Q. B. 206 ; [1894] 1 Q. B. 638 ; 10 R. 
115 ; 70 L. T. 35 ; 1 Manson 38.— WILLIAMS, J. 

Dixon, In re, Nanson, Ex parte, 43 L. J. Bk. 

133 ; 31 L. T. 40 : 22 W. R. 875 ; reversed, mm. 
Dixon, In re, Gordon, Ex parte (1874) 44 L. J. 
Bk. 17^ L. R. 10 Ch. 160 ; 31 L. T. 528 ; 23 
W. R 123. — L.JJ. ; affirmed in H.L. infra, nom. 
Nanson r. Gordon. 

Minchin, In re, Carter, Ex parte (1827) 2 
Glyn k J. 233. — L.C., followed. 
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White, In re, Westcott, Ex parte (1874) 43 
„ L. J. Blc. 119 ; L. R. 9 Ch. 623 ; 30 L. T. 

739 ; 22 W. R. 813. — L.JJ., distinguished. 
Dixon, In re, Gordon, Ex parte (1874 )' suj?ra. 
JAMBS, l.j. — Ex parte Carter is a very high 
authority, and has never, I believe, been ques- 
tioned in this Court. That also was a case of 
executors of a partner who was dead, and “it 
was put upon exactly the same footing. It was 
said they cannot claim because there are still 
debts due from the estate. The executors can- 
not claim in competition with their own credi- 
tors.” Attempts have been made to show that 
there were a number of peculiarities in that case 
of Mr pa rte Carter , that the estate had not all 
been wound up, and that trading had been 
going on, but really that had nothing whatever 
to do with the ratio decidendi of the case. The 
mere fact that accounts had not been taken to 
ascertain the amount of the debt, did not alter 
the character of the relation between the execu- 
tors and the creditors. That was not a matter | 
with which the creditors had anything to do. 

It was simply this. The amount of the debt was 
capable of being ascertained, though it was not 
ascertained. The sole ground on which they 
could not prove was this, that they could not 
prove in competition with persons who had a 
right to make them pay any debts. They were 
both going against the same estate. That being 
the principle adopted in Ex parte Carter , and 
acted upon in a very strong case indeed, in the 
case of Ex parte Bass, In re Motion (36 L. J. 
Bk. 39), and recognised again in the clearest 
terms by that case of Ex parte Collinge (12 
W. It. 30 ; 4 De G. J. & S. 533), we should be 
unsettling the law oi this Court if we were to 
' affirm the judgment of the chief judge in this 
case. The chief judge seems to have been of 
opinion that we had given a decision in the case 
of Ex parte Westcott, In re White, which m 
some way or other conflicts with the authorities 
to which I have referred. But m that case we 
were simply dealing with a plain case of a claim 
by a rest ui qup trust against a trustee "who had 
committed a breach of trust. There was a. case 
there which did not appear to us to ibe within 
the words or the spirit of the rule. The cestui 
que trust said, 11 You have taken my money and 
spent it, I call upon you to pay it.” We merely 
said that he was entitled so to call upon the 
trustee, and that was the simple ground of that 
case. It did not appear to me at that time that 
it could by any refined argument be brought 
within the application of Ex parte Carter. That 
was the simple ground there, and it was never 
intended to interfere with the rule which has 
been laid down. — p. 123. 

White, In re, Westcott, Ex parte, distin- 
guished. 

Goodchilds, In. re, Sillitoe, Ex parte (1824) 
1 Glyn & J. 374, approved. 

Hanson v. Gordon (1876) 45 L. J. Bk, 89 ; 1 
App. Gas. 195 ; 34 L. T. 401 ; 24 W. R. 740.— 
H.L. (E.). 

cairns, L.C. — The statement of the general 
principle may be taken from a number of 
cases ; but I may conveniently refer to the 
enunciation of it by Lord Eldon in*the case of 
Ex parte Sillitoe: — “A partner in a firm, 
against which a commission of bankruptcy 
isfeues, shall not prove in competition with the 
creditors of the firm who are in fact his own 


creditors, and shall not take part of the fund to 
the prejudice of those who are not only creditors 
of the partnership, but of himself.” 

White, In re, Westcott, Ex parte, distin- 
guished. 

Hanson v. Gordon., followed. 

Blythe, In re and Ex parte (1S80) 16 Cli. D. 

620 ; 29 W. E. 900.— BACON, C. J. 

Lee, In re, Good, Ex parte, 41 L. T. 660 : 28 
W. II. 278 ; veiersed, (1880) 49 L. J. Bk. 49 ; 

14 Ch. D. 82 ; 42 L. T. 450 ; 28 W. It. 553.— 

C. A. 

Hoare, In re, Ashworth, Ex parte (1874) 43 
L. J. Bk. 142 ; L. R. 18 Eq. 705 ; 30 L. T. 
906 ; 22 W.E.925 ; andPalethorpe, In re, 
Zing, Ex parte (1875) 44 L. J. Bk. 92 ; 

L. R. 20 Eq. 273 ; 32 L. T. 505 ; 23 
W. R. 681, considered. 

Ker, In re, Bagshaw, Ex parte (1879) 13 Ch. 

D. 304 ; 41 L. T. 743 ; 28 W. R. 403.— C.A. 

JAMES, l.j. — I do not say that Ex parte 

Jslnoorth and Ex parte Xing may not require 
further consideration, if the question should 
arise whether there is any positive rule that, if a 
mortgagee has made a mistake in his proof, he 
is not entitled to have it rectified on making a 
proper application. — p. 300. 

Benfield v. Solomons (1803) 9 Ves. 77, 80, 
referred to. 

Smith r Moffatt (1865) 35 L. J. Ch. 19 ; L. R. 

1 Eq. 397, 401 ; 12 Jur. (ha) 22 ; 14 W. R. 
242 — v.-c. See also Motion r. Moojen (1872) 

41 L. J. Ch. 596 ; L. R. 14 Eq. 202.— V.-C. 

Richter v. Laxton (1878) 48 L. J. Q. B. 184 ; 
39 L. T. 499 ; 27 W. R. 214.— LUSH, J.; 
and Redhead v. Welton (1861) 29 Beav. 
521 ; 30 L. J. Ch. 577 ; 4 L. T. 230 ; 9 
W. R. 473. — M.R., followed. 

Brander, In re, London Cotton Mills Co., In 
re (1876) 25 W. R. 109. — v.-C., not followed, 
Levy v. Lovell (1880) 14 Ch. D. 234 ; 49 L. J, 
Ch. 305 ; 42 L. T. 242 ; 28 W. R. 602.— C.A, 
JAMES, BRETT and COTTON, L.JJ. 

brett, l.j. — C an a process by a plaintiff 
which has effect on property or a debt only for 
a particular purpose, namely, to compel appear- 
ance, but which can only take effect on that 
property or debt so as to obtain the realisation 
of the debt due to the plaintiff out of that property 
or debt in one particular state of circumstances, 
be called a charge on that property or debt 
within the meaning of sects. 12 and 16 of the 
Bankruptcy Act, 1869 ? In my opinion it cannot ; 
and a process can only be called a charge or 
security if it can be enforced against the property 
under all circumstances, and not if it can be en- 
forced in one particular state of circumstances 
only. For this reason, 1 am of opinion that the 
Court must give judgment in favour of the 
appellant, and m accordance with the decisions 
of Mr. Justice Lush m Richter v. Laxton, and 
l 4 >rd Romilly in Redhead v. Welton, and against 
the opinion of V.-C. Hall in Re London Cotton 
Mills Co.— p. 241, ^ 

Levy v. Lovell (1880) L. R. 14 Ch. D. 234 ; 
49 L. J. Ch. 305 ; 42 L. T. 242 ; 28 W. R. 
602. — G. A., followed. 

Price, In re, Sear, Ex parte (1881) 17 Ch. D. 
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74 ; 44 L. T. 887.— C.A. JAMES, brett and 

COTTON, L.JJ. 

Clarke, In re, Connell, Ex parte (1838) 
3 Dea. 201 ; 3 Mont. A Ayr. 581 ; 7 
L. J. Bk. 44, followed, but doubted. 

Collie, In re, Manchester and County Bank, 
Ex parte ("1876) 45 L. J. Bk. 140 ; 3 Cli. P. 481 . 
35 L. T. 23 ; 24 W. R. 1035.— c. A. 

Collie, In re, Manchester and County Bank, 
Ex parte, followed. 

Cooksey, In re. Portal, Ex parte (1900) S3 
L. T. 435. — wright, J. 

Rees, In re, National Provincial Bank of 
England, Ex parte, 44 L. T. 159 : reverted. (1881) 
17 Ch. D. 98 ; 44 L. T. 325 ; 29 W. R. 70(5.— c. A. 
JAMES. BRETT and COTTON. L.JJ. 


Toussaint v. Martinnant (1787) 2 Term Rep. 
100 ; and Martin v. Court (1788) 2 Term 
Rep. (540, held overruled. 

Young i. Taylor (1818) 8 Taunt. 315. 
gibbs, c.j. (for the Court) — In the cases of 
Toitssn hit v. Marti nnant and 'Mart In v. Court , the 
Courts began to hold that the penalties might be 
proved under a commission, although the party 
had not actually made any payment ; but that 
doctrine has since been corrected m Be Bowness 
(Cooke’s Bankruptcy Laws, 7th ed. 174) and Rv 
junto Browne {ibid.). — p. 322. 

Whitmore v. Mason (1861) 2 J. & H. 204. 

— V.-c . dictum approved. 

Tidswell, In re and Ex parte (1887) 5(5 
L. J. Q. B. 548 ; 57 L. T. 41(5 ; 35 W. ft. 
069 : 4 Morrell ,219. — CAVE. J., followed. 
Mackintosh v. Pogose (1895) (54 L. J. Ch. 274 , 
[ 1 895] 1 Ch. 505 : 13 R. 254 ; 72 L. T. 251 ; 43 
W. R. 247 ; 2 Manson 27. — STIRLING, j. 

Tidswell, In re and Ex parte, appnued. 
Clark, la re, Schulze, Ex parte (1898) 67 
L. J. Q. B. 759 ; [1898] 2 Q. B. 330 ; 78 L. T. 
735 ; 46 W. R. 678 ; 5 Manson 201. — c.A. 
A. L. SMITH, RIGBY and WILLIAMS, L JJ. 

Genese, In re, District Bank of London, 
Ex parte (1885) 55 L. J. Q. B. 118 ; 10 
Q. B. D. 700 ; 34 W. It. 79. — CAVE. J., 
commented on. 

Cvonmire, In re and Ex parte (1901) 70 
L. ,}. K. B. 310 ; [1901] 1 K. E. 480 ; 84 L. T. 
342 ; S Manson 140. — C.A. RIGBY, williams 
and STIRLING, L.JJ. 

Sadler, In re, Norris, Ex parte (1S86) 56 
L. J. Q. B. 93 ; 17 Q. B. D. 728 ; 35 W. R. 

19 ; 3 Morrell 200,— c.A. esher, m.r., 
pry and BOWEN, L.JJ. ; reverting 34 
W. R. 704.— cave, J., distinguished. 

, Newton, In re, National Provincial Bank of 
England, Ex parte (1896) 65 L. J. Q. B. 686 : 
[1896] 2 Q. B. 403 ; 75 L. T. 144 : 45 W. R. 63 ; 
3 Mauson 200. — WILLIAMS and WRIGHT, JJ. * 

— .Vanderhaege, In re, Izard, Ex parte (1887) 

20 Q. B. D. 146 : 58 L. T. 230 ; 30 W. It. 
525 ; 4 Morrell 27, — cave, J., considered. 

Semenza, In re. Paget, Ex parte (1893) 63 
L, J. Q. B. 278 : [1894] ] Q. B, ]5 : 9 R. 156 ; 


69 L. T. 703 ; 42 W. R. 241 ; 1 Manson 18.— 

C.A. ESBE&, M.R., LOPES and KAY, L.JJ. 

esher, m.r. — Where there appears to be a fair 
and reasonable dispute between the parties, I do 
not think security for costs ought to be ordered. 
That is, I think, what Mr. Justice Cave intended 
to decide in In re Yiyiderhaegc, 'Eje parte Izard, 
viz., that on an appeal by a creditor from the 
decision of the trustee’s rejecting his proof, the 
Court has jurisdiction, m the exercise of its 
discretion, to order security for costs to be given, 
but that security should only be ordered m 
extreme cases. 

Couldery v. Bartrum (1881) 51 L. J. Ch. 
265 : 19 Ch. P. 394 ; 45 L. T. 689 ; 30 
W. R. 141.— C.A. BAGGALLAY, LUSH 
and lindlev, L.JJ. ; affirming jersel, 
M.R ..followed. 

Socicte G fne rale de Paris v. Green (1883) 53 
L'. J. Ch. 153 : 8 App. Gas. 606 : 32 W. R. 97. 
— H.L. (E.). LORDS SELBORNE, L.C., BLACK- 
BURN and FITZGERALD. 

Harvey, In re, Pigou, Ex parte (ISIS) 3 
Madd. 136 ; 18 R. R. 203, not followed. 

Cumberland, In re, Worthington, Ex parte 
(1876) 45 L. J. Bk. 135 ; 3 Ch. I). 803 ; 34 L. T. 
951, — BACON. C.J. 

Cowell, In re, Barratt, Ex parte (1823) 1 
Glyn & J. 327, approved and followed. 

Morris, In re, James r. London and County 
Banking Co. (1899) 68 L. J. Oh. 299 ; [1899] 1 
Ch. 485 ; 80 L. T. 37 : 47 W. R. 324 ; 6 Manson 
178. — C.A. BINDLEY, M.R..* RTGBY anti 
WILLIAMS, L.JJ. 


15, Mutual Credits, Debts and Dealings. 

Ryall v. Larkin (1746) 1 Wils. 155. — k.b„ 
( mpugned. 

Ridout r. Brough (1774) 1 Cowp. 133. — k.b. 

Olive v. Smith (1813) 5 Taunt. 50 ; 2 Rose 
122, limited. 

Rose v. Hart (ISIS) 8 Taunt. 499 ; 2 Moore 
547 ; 20 R. R. 533, followed. 

Young v. Bank of Bengal (1836) 1 Moore 
P. C. 150; 1 Deac. 622. 

lord BROUGHAM (for J. c.).— In Olive v, 
Smith , a broker had been allowed to set off a 
debt antecedently due from his employer against 
the losses recovered from the underwriters on 
policies deposited in his hands. In Rose v. Hart, 
the Court held that such a set-off is only com- 
petent to the pawnee in cases where the thing 
alleged to be a giving of credit either constitutes 
a present cross-debt or must end in one. This 
limitation of the case of Olive v. Smith has, in 
subsequent cases, been approved and followed : 
Samjjsun v. Burton (2 Bro. & B. 89) ; Bose v. Si ms 
(1 B. & Ad. 521).— p. 168. 

Rose v. Hart, corrected. 

Gibson r. Bell (1835) 1 Bing. (n.C.) 743; 1 
Scott 712 ; 1 Hodges 136 ; 4 L. J. O, P. 242. 

ft 

Olive v. Smith, held overruled. 

Young v. Bank of Bengal, distinguished. 

Alsagev v. Crime (1844) 12 M. k W. 7,51 ; 13 
L. J. Ex. 203. 
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PAliKE, B. — No doubt. Young v. Bank of Benqal 
"N^verruled the decision in Olive v. Smith — p.755. 

[ Yount] v. Banli of Bengal distinguished on 
the ground that no credit was there given to the 
bank ; that m fact there was there no mutual 
credit.] 

Hose v. JL&it, followed.* 

Young v. Bank of Bengal, considered. 

Naoroji v. Chartered Bank of India, Australia 
and China (1868) L. R. 3 C. P. 411 ; 37 L. J. 

C. P. 221 ; 18 L. T. 35S ; 16 W. B. 791.— c P. 

BOVILL, C.,T . — Rose v. Hurt is a binding 
authority, and has not been overruled. Itself it 
overruled some previous cases, and was decided 
after consultation with many of the judges. 
The language of the judgment was evidently 
much considered. Mr. Williams has strongly 
urged that the case of Young v. Bunk of Bengal 
is opposed to Rose v. If art , and is a decision in 
his favour. Lord Brougham, however, in giving 
judgment in that case, says : “ There is nothing 
inconsistent with what has now been advanced 
in the decision, in the language used by the 
Couit of Common Pleas in the case of Base v. 

R 'art, where the former case of Olive v. Smith 
was reconsidered, and a material qualification 
added to the generality of the doctrine which 
had been there laid down.” His lordship does 
not propose to distinguish the two cases, but 
says, in effect, that the law which the Privy 
Council is there laying down is not distinguish- 
able from the law already laid down m this 
Court. — p. 449. 

Rose v. Hart and Young v. Bank of Bengal, 

considered. 

Naoroji v. Chartered Bank of India, approved 
Astley i . Gurney (1869) L. R. 4 C. P. 714 ; 38 
' L, .J. C. P. 357 ; 18 W. R. 44. — ex. ch. kelly, 
C.B. dies. 

Eberle’s Hotels Co. v. Jonas (1887) 56 
L. J. Q. B. 278 ; 18 Q. B. D. 459 ; 35 
W. R. 467. — O.A. ESHER, M.R., BOWEN 
aud fry, L.JJ., distinguished. 

Rose v. Hart ( supra ); Booth v. Hutchinson 
(1872) 42 L. J. Ch. 492 ; L. R. 15 Eq. 30 ; 
27 L. T. 600 ; 21 W. R. 116.— v.-C.; Peat v. 
Jones (1881) 51 L. J. Q. B. 128 ; 8 Q. B. D. 
147 ; 30 W. R. 433. — d.A. JESSEL, MR., 
brett and cotton, L.JJ. ; and Naoroji 
v. Chartered Bank of India, referred to. 
Palmer r. Day (1895) 64 L. J. Q. B. 807 ; 
[1895] 2 Q. B. 618 ; 15 R. 523 : 44 W. R. 14 ; 2 
Manson 386.— RUSSELL, c.J. and CHARLES, J. 

Rose v. Hart; Young v. Bank of Bengal; 
Naoroji v. Chartered Bank of India; 
Astley v. Gurney ; Deveze, In re, Barnett, i 
Ex parte (1S74) 43 L. J. Bk. 87 ; L. R. 9 
Ch. 293 ; 29 L. T. 858 ; 22 W. R. 283.— 
L.o, and l.jj. ; Elliott v. Turquand (1881) 
51 L. J. P. C. 1 ; 7 App. Cas. 79 ; 45 L.T. 
771 ; 30 W. R. 477.— p.o. ; Lankester, In 
re, Price, Ex parte (1875) L. R. lOOh. 648 ; 
33 L. T. 113 ; 23 W, R. 844.— L.JJ. ; Peat v. 
Jones ; Booth v. Hutchinson ; and Palmer 
v. Day, considered. 

Daintrey, In re, Mant, Ex parte (1899) 69 
L. J. Q. B. 207 ; [1900] 1 Q. B. 546 ; 82 L. T. 
239 ; 7 Manson 107 .— vvright and bigham, JJ. ; 
reversed by c.a. lindley, m.r., jeune, p. and 
ROMER, L.J„ 


Staniforth v. Fellows (1814) 1 Marsh. 184 : 

2 Rose 151, followed. 

New Quebrada Co. v. Carr (1869) 38 L. J. C. P. 
283 ; L R 4 C. P. 651 • 17 W. R. 859.— C.P. 

Bailey v.' Finch (1871) 41 L. J. Q. B. 83 , 

L. R. 7 Q B. 34 ; 25 L. T. 871 ; 20 W. R. 
294; and Bailey v. Johnson (1S72) 41 
L. J. Ex. 211 ; L. R. 7 Ex. 263 , 20 W. R. 
1013. — EX. CH. ; affirming L. R. 6 Ex. 
279 ; 24 L. T. 711, explained. 

Willis, In re, Morier. Ex parte (1879) 12 Ch. 1). 
491 ; 40 L. T. 792 ; 28 W. R. 235.— C.A. 

COTTON, L.J. — Only two cases were much 
pressed upon us by Mr. De Gex. Bailey v. 
Johnson was a case where a bankruptcy had 
been annulled, and a set-off was allowed as 
between money which had been paid in by the 
trustee before the bankruptcy was annulled and 
money due to the bankers by the person who 
had been adjudicated a bankrupt. But that 
case was decided (certainly by the Exchequer 
Chamber) on the ground that, by virtue of 
sect. 81 of the Bankruptcy Act, on the annulling 
of the bankruptcy, the propertv reverted to the 
peison who had been declared bankrupt, and 
became his as and from the time when it was 
paid into the bank, and therefore it was a clear 
case of set-off. 

As to Bailey v. Finch. I think it is unnecessary 
to express any opinion whether the Court, in 
dealing with the matter then before them, 
correctly applied equitable principles to the 
circumstances of the case. What they did 
decide was this. They had to deal with a legal 
right of set-off, because both the accounts were 
the accounts of one person, and at law there was 
a right of set-off. But it was attempted to pre- 
clude that right by the fact that one of the 
accounts had been opened in the name of the 
customer as executor. There was a legal right 
to set-off, and the question was, whether there 
was a sufficient equitable ground for preventing 
the legal right from taking effect. And, as I 
understand it, the principle of the decision 
(whether right or wrong) was this — not that the 
fund was a trust fund from the nature of the 
account, or that the bankers had notice of that, 
but that they had notice that it was an account 
against which claims were likely to he made, 
and that if the claim had, at the time of the 
bankruptcy, been made against it, they would 
have prevented the legal right of set-off from 
arising; but that, as it was not shown there 
were any equitable claims against the fund, the 
legal right of set-off could not he interfered with. 
That was the ratio decidendi, as I understand it, 
— p. 501. 

16. Secured Creditors, 

Bird v. Barstow (1891) 61 L. J. Q. B. 1 ; 
[1892] 1 Q. B. 94 ; 65 L. T. 656 : 40 W. R. 
71 ; 56 J. P. 196.— C.A. ESHER, M.R., FRY 
and LOrES, L.JJ. ; Keyworth, In re, 
Banner, Ex parte (1874) 43 L. J. Bk. 102 ; 
L. R. 9 Ch. 379 : 30 L. T. 620.— L.JJ. : 
affirming 22 W. R. 350 : Moojen, In re, 

* Bouchard, Ex parte (1879) 48 L. J. Bk. 
105 : 12 Ch. D. 26 : 28 W. R. 129.— C.A. ; 
Gordon, In re, Navalchand, Ex perte 
(1897) 66 L. J. Q. B. 768 ; [1897] 2 Q. B. 
516; 46 W. R. 31; 4 Manson 141.— v. 
williams, J., applied. 

Ford, In re, Macalister, Ex parte (1900) 69 
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L. J. Q. B. 690 ; [1900] 2 Q. B. 211 ; 82 L. T. 
625 ; 48 W. R. 688 ; 7 Manson 281— WRIGHT, j. 

Rucker, Ex parte (1834) 3 Deac. & C. 704 , 1 
Mont. & Ayr. 481 ; reversed, nom. Borowdaile, 
Ex parte (1835) 2 Mont. & Ayr. 398. 

Courtney, In re, Pollard, Ex parte (1S37) 3 
Mont. & Ayr. 340 ; 2 Deac 367 ; 6 L. J. Bk. 
95 : 1 Jur. 288 ; reversed, (1840) Mont. & C. 239 ; 

4 Deae. 27. 

Austin, In re, Sheffield, Ex parte (1879) 10 
Ch. D. 434 ; 40 L. T. 15 ; 27 W. R. 622.— 
G.A., considered. 

Cook v. Sturgis (1859) 28 L. J. Ch. 345 ; 3 
Do G. & J. 506 ; 5 Jur. (N.S.) 475.— L JJ. ; 
and Wearing v. Ellis (1856) 26 L. J. Ch. 
15 ; 6 De G. M. & G. 596 ; 2 Jur. (if S.) 
1147. — L.C., applied. 

Bird v. Philpott (1900) 69 L. J. Ch. 487; 
[1900] 1 Ch. 822 : 82 L. T. 110 ; 7 Manson 251. 
— FARWELL, J. 

Talbott, In re, King v. Chick (1888) 58 L. J. 
Ch. 70 ; 39 Ch. D. 567 ; 60 L. T. 49 ; 37 
W. R. 233. — NORTH, .T., not followed. 
Barker, In re, Penfold, Ex parte (1851) 4 De 
G, & Sm. 282, followed. 

London, Windsor and Greenwich Hotels Co., 
In re, Quartermaine’s Case (1S92) 61 L. J. Ch. 
273 ; [1892] 1 Ch. 639 ; 66 L. T. 19 ; 40 W. R. 
298. 

STIRLING, J. — In argument on their (the 
mortgagees’) behalf reliance was placed on 
Talbott. In re, Xing v. Chick, decided by 
North, J., in 1888. Unfortunately in that case 
Savin, In re (42 L. J. Bk. 14 ; L. R. 7 Ch. 760) 
was not cited ; and I am authorised by the 
learned judge to say that if his attention had 
been called to that decision of the C. A., his own 
would have been different. I am of opinion, 
therefore, that the proceeds of sale are not 
applicable to payment of interest accrued sub- 
sequently to the commencement of the winding 
up. As regards the application of the income, I 
confess that if the matter were res Integra I 
should have had some difficulty in holding that 
there was any difference between that and the 
proceeds of sale ; but it appears to me that I am 
bound by the decisions in Ramsbottom , Ex -parte 
(4 L, J. Bk. 33 ; 2 Mont. & Ayr. 79), and Penfold , 
Ex parte. Both cases were cited in Savin , In re, 
and no doubt was cast upon them. I have made 
a careful search and cannot find that the rule 
there laid down has ever been overruled. I have 
ascertained, by communication with the learned 
senior registrar of the Court of Bankruptcy, that 
these cases are still treated as authorities. . . . 
It seems to me, therefore, that I must treat Pen- 
fold, Ex parte, as containing the rule of the Court 
of Bankruptcy on the subject, and that Quarter- 
maine’s executors must be admitted to proof ou 
terms similar to those contained in the order in 
tjhat case. — p. 278. 

17. Surplus. 

Hunter v. Greensill (or Green sill. In 're) 
(1872) 42 L. J. C. P. 55 ; L. R. 8 C. P. 
— 24; 27 L. T. 827; 21 W. R. 263.— C.P., 

referred to. 

Spence r. Coleman (1901) 70 L. J. K. B. 632 ; 
[1901] 2 K. B. 199 ; 84 L. T. 703 ; 49 W. R. 516. 
— c.A, collins and Stirling, l.jj. 


18. Effect of Bankruptcy on Execution, 

Bullen,^n re, liverpool Loan Co., Ex parte ^ 
(1872) 42 L. J. Bk. 14 ; L. R. 7 Ch. 732 ; 

27 L. T. 669; 20 W. R. 1028.— L.JJ., 
followed. 

Howes v. Young (or Stone) (1876) 45 L. J. Ex. 
499 ; 1 Ex. D. 146 ' 34 L. T. 739 ; 24 W. R. 
73 S. — ex. 

Howes v. Young (or Stone) (1876) 1 Ex. D. 
146 ; 45 L. J. Ex. 499 ; 34 L. T. 739 ; 24 
W. R. 738, observed upon. 

Grubb, In re, Sims, Ex parte, 4 Ch. D. 521 ; 36 
L. T. 40 ; 25 W. R. 276 — bacon. c.J. ; affirmed, • 
(1876) 40 L. J. Bk. 103 ; 5 Ch. D. 375 ; 36 L. T, 
340 ; 25 W. R. 453.— C.A. 

Hall, In re, Rock, Ex parte (1871) 40 L. J. 
Bk. 70 ; L. R. 6 Ch. 795 ; 25 L. T. 287 ; 19 
W. R. 1129. — L.C. and L.JJ. ; reversing 24 
L. T. 475 ; 19 W. R. 677.— C.J ., followed. 

Slater v. Pinder (1872) 41 L. J. Ex. 66 ; L. Ii. 

7 Ex. 95 ; 26 L. T. 482 ; 20 W. R. 441.— EX. CH. 

Slater v. Pinder [supra), considered. 

Rogers, In re, Villars, Ex parte (1874) 43 L. J. 
Bk. 76 ; L. R. 9 Ch. 432 ; 30 L. T. 348 ; 22 W. R. 
603 — L.c. and l.jj. : reversing 30 L. T. 104 ; 22 
W. R. 397. 

hellish, L. J — I am glad that my first impres- 
sion of the law in tins case has been corrected. 
No doubt the foundation of my opinion was that 
I treated the legislature as having made the act 
of bankruptcy itself void, unless there was some- 
thing in the Act to the contrary. I considered 
that I could not decide otherwise consistently 
with Baron Martin’s opinion as to the effect of 
the 87th section in Slater v. Pinder, and it did 
not occur to me to question the rule laid down by 
that eminent judge, which had, as I believed, 
been received with satisfaction by the profession. 
As, however, a more careful consideration of the 
Act has satisfied the other members of the Court 
that the fact of an execution being made an act 
of bankruptcy does not necessarily make it void, 
it follows that the execution creditor is entitled t 
m this case to have the benefit of his execution. 
— p. 44G. 

Rogers, In re, Villars, Ex parte (1874) 43 
L. J. Bk. 76 ; L. R. 9 Ch. 432 ; 30 L. T. 
348 ; 22 W. R. 603. — L.C. and L.JJ., dis- 
tinguished. 

Figg v Moore (1894) 63 L. J. Q. B. 709 ; 
[1894] 2 Q. B. 690 ; 10 R. 549 ; 71 L. T. 232 ; 1 
Manson 404. 

VAUGHAN WILLIAMS, J. — By that section 
[sect. 45 of the Bankruptcy Act, 1883] an execu- 
tion creditor is not entitled to the benefit of his 
execution unless he has completed it by seizure 
and sale before notice of the commission of 
any available act of bankruptcy by the debtor. 
The mere fact that the execution and sale is 
itself an act of bankruptcy does not deprive the 
execution creditor of his rights — of the, fruits of 
his diligence. That is decided by Ex parte 
Villars. But the present case is clearly distin- 
guishable from Ex parte Villars. In such a case 
as Ex pafte Villars the act of bankruptcy is not 
committed until immediately after the comple- 
tion of the transaction on which it is founded. 
Here there was no sale ; but the execution was 
completed by the sheriff being paid out on 19th 
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October, and on the preceding 17th the exccu- 
'Nation creditor had already notice o^ an act of 
bankruptcy by the debtor. 

Figg- v. Moore {supra), applied ami followed. 
Kogers, In re, Villars, Ex parte, distin- 

<j mshed. 

Burns-Burnt! 1 Trustee v. Brown (1894) (it 
L. J. Q. B. 248 : [1895] 1 Q. B. 324 ; 14 R. 119 • 
71 L. T. 825 ; 43 W. R. 195 ; 2 Mansou 23.— c.A. 

LORD HALSBURY, BINDLEY and SMITH, L.J.T. 

lindley, l.J. It was said that the decision 
of Mr. Justice Vaughan Williams m Figg v. 
Moore was erroneous, and that therefore the 
trustee is not entitled. But I think that case 
was rightly decided, and for the reasons which 
the learned judge assigns ; and I cannot think 
' the Act can be construed otherwise than as he 
construed it. 

Parsons v. Lloyd, L. R. l Ex. 307, n— 
bramwell, B. in Chambers, questioned. 
Haydou, In re, Hailing, Ex parte (1877') 7 
Oil. D. 157 ; 47 L. J. Bk. 25 i 37 L. T. 809 ; 26 
\V. R. 182.— c.A. 

baggallay, l.j. — The decision in Parsons v. 
Lloyd is only stated by way of a note to the 
report of O'Brien v. Brodie (L. R. 1 Ex. 302) ; 
and in the principal case Baron Bramwell said 
that ‘‘the execution creditor certainly will, if he 
receives this money receive it by virtue of an 
execution. Our judgment must therefore be 
against -him ; but I do not understand this to be 
inconsistent with the case [Parson* v. Lloyd] 
decided by me at Chambers.” The facts stated 
in the note are not sufficient to enable me to 
form a satisfactory opinion, but I think that the 
case was decided simply upon sect. 184 of the 
Bankruptcy Act of 1849. — p. 159. 

Peacock, In re, Lovering, Ex parte (1874) 
43 I;. J. Bk. 58 ; L. R. 17 Ecp 452 ; 29 
L. T. 897 ; 22 W. R. 365, distinguished. 
Pearce, In re, Crossthwaite, Ex parte (1885) 
14 Q. B. 1). 966 ; 54 L. J. Q. B. 316 ; 33 W. It. 
614 : 52 L. T. 518 ; 2 Morrell 105.— CAVE, j. 

Hassall, In i;e, Brook, Ex parte, 43 L. J. Bk. 
83 ; 29 L. T. 653 ; 22 W.It. 205 ; reversed, (1874) 
43 L. J. Bk. 49 ; L. R. 9 Ch. 301 ; 30 L. T. 103 ; 
22 W. R. 395. — L.c. and L.JJ. 

Hassall, In re, Brook, Ex parte (1874) 43 
L. J. Bk. 49 ; L. R. 9 Ch.301, followed. 
Stock -c. Holland (1874) L. R. 9 Ex. 147 ; 43 
L. J. Ex. 112 ; 31 L. T. 121 ; 22 W. R. 661. 

'• Stock v. Holland, explained. 

Bird r. Mathews (1882) 46 L. T. 512.— C.A. 

Holland, In re, Nichols, Ex parte, 33 W. R. 

459.— cave, J. ; reversed, sub nous. Holland, 
In re. Warren, Ex parte (1S85) 54 L. J. Q. B. 
320 ; 15 Q. B. D. 48 ; 58 L. T. 68 ; 33 W. R. 
572 ; 2 Mon ell 142. — C.A. BRETT, M.R., 
BAGGALLAY and BOWEN, L.JJ. 

Holland, In re, Warren, Ex parte, diet a 

followed. 

Bellyse r. M'Ginn (1891) [1S91] 2 Q. B. 227; 
65 L. T. 318.— MATHEW and V. WILLIAMS, JJ. 

Cripps, In re, Ross, Ex parte (1888) '58 
L. J. Q. B. 19 , 21 Q. B. D. 472 ; 59 L. T. 341 : 
86 W. R. 845 ; 5 Morrell 226.— CAVE, J., appeal 
compromised, 33 S. J. 28. — c.A. 


Butler v. Wearing (1885) 17 Q. B. D. 182; 
3 Morrell 5.— manisty, j. , folio wed. 

Trehearne, In re, Ealmg Local Board, Ex 
parte (1890) 63 L. T. 323— cave, j. ; affirmed, 
(1890) 60 L. J. Q. B. 50 ; 63 L. T. 798 ; 39 
W. It. 116; 7 Morrell 261. — CA. ESHER, M.R., 
LINDLEY and LOPES, L.JJ. 

Trehearne, In re, Ealing Local Board, Ex 
parte [supra), in C.A ., applied. 

National United Investment Corporation, 
In re (1901) 70 L. J. Ch. 461 ; [1901] 1 Ch. 950 ; 
84 L. T. 766. — Wright, j. 


Eanshaw, In re, Birmingham and Stafford- 
shire Gas Light Co., Ex parte (1871) 40 
L. J. Bk. 52 ; L. R. 11 Eq. 615 ; 24 L. T. 
639 ; 12 W. R. 603. — c.J., distinguished, 
Roberts, In re, Hill, Ex parte (1877) 46 L. J. 
Bk. 116 ; 6 Ch. D. 63 ; 37 L. T. 46 ; 25 W. R. 784. 
— C.A. 

Eanshaw, In re, Birmingham Gas Light Co., 
Ex parte, and Roberts, In re, Hill, Ex 
parte, commented on. 

Peake, In re, Harrison. Ex parte (1SS4) 13 
Q. B. I). 753 : 53 L. J. Ch. 977 ; 51 L. T. 878— 
C.A. BAGGALLAY, COTTON and LINDLEY, L.JJ. 

baggallay, l.j. — The first case is Ex parte 
Binning ham Gas Light Co., the circumstances 
of which were similar to those of the present 
case. In that case, immediately after a liquida- 
tion petition had been filed, an interim injunction 
was granted by a County Court, professedly 
under the 13th section of the Bankruptcy Act, 
1869, restraining the company from further pro- 
ceeding with a distress which* they had levied on 
the property of the liquidating debtors, which 
was taken to be a leading proceeding on behalf 
of the company. Afterwards, the creditors having 
resolved upon a liquidation by arrangement, and 
appointed a trustee, the injunction was made 
perpetual. From that injunction an appeal was 
presented to Bacon, V.-C. The substantial 
question for him to consider was whether the 
distress was ‘■an executiou or legal process" 
within the meaning of the 13th section — whether 
there had been *• proceedings in any action, suit, 
execution, or other legal process against the 
debtor in respect of any debt provable in 
bankruptcy.” Having regard to the terms of 
the 155th section of the special Act of 1845, the 
V.-C. was of opinion that the power of distress 
which was thereby conferred on the company — 
a power to levy a distress of the same nature and 
of the same kind which a landlord was entitled 
to put m for arrears of rent — was not a legal 
process within the meaning of the 13th section 
of the Bankruptcy Act. No doubt he had regard 
to the terms of the 155th section, because, with- 
out that section, there would have been no right 
on the part of the gas company to recover the 
amount due to them for gas by distress. The 
155th section gave them that power. The V.-C.’s 
attention does not seem to have been directed 
very prominently to the 187th section of the 
special Act, which limited the right of distress to 
the goods of the person liable to pay the debt, for 
I do not find that it is adverted to in his judg- 
ment, though it was referred to in the course of 
the argument. The other case is Ex parte Hill, 
That was a very different case. There the 
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special Act did not give the company the same 
power to recover money due for gas as a land- 
lord has to recover rent in arrear ; but, as the 
headnote states it, u the special Act of a gas 
company empowered them to levy by distress all 
sums of money due to them for the supply of 
gas, the amount of which should not be disputed, 
and provided that any justice, on application, 
might inquire' into and ascertain the amcunt 
due, and issue his warrant accordingly for levy- 
ing the same.” That is not the simple form of 
distress of which a landlord could take advan- 
tage ; it is a special form of distress, and the 
Court held that “ the company did not come 
within the words ‘ landlord or other person to 
whom any rent is due from the bankrupt’ in 
sect. 34 of the Bankruptcy Act, 1869, but that 
the distress was a legal process against the 
estate of the debtor in respect of a provable 
debt, which the Court had under sect. 13 of the 
Act, or under rule 260 of the Bankruptcy Buies, 
1870, power to restrain.” The distress was clearly 
a legal process against the estate of the debtor, 
and upon that ground I think the decision in 
Ex parte Hill ( supra ) is to be supported. I was 
a party to the judgment, and it does not, I 
think, m any way conflict with the judgment 
of Bacon, V.-C. in the other case. The distress, 
as it appears to me, was in the nature of a legal 
process for enforcing the payment of a debt due, 
and it came within the 13th section of the Bank- 
ruptcy Act, 1869, and not within the 34th. 
— p. 760. 


19. Protected Transactions. 

Vernon v. Hankey (1787) 2 Term Eep. 113 ; 
1 R. R. 444, distinguished. 

Lawford, In re, Nicholas, Ex parte (1902) 71 
L. J. K. B. 786 ; [1902] 2 K. B. 446 ; 86 L. T. 
693 ; 60 W. R. 692. — WRIGHT, J. 

Pooley, In re, Rabbidge, Ex parte (1878) 
S Ch. D. 367 ; 38 L. T. 663 ; 26 W. R. 
646. — c.A. ; and Scheibler, In re, Holt- 
hausen, Ex parte (1S74) 44 L. J. Bk. 26 ; 
L. R. 9 Ch. 722; 31 L. T. 13.— L.JJ., 
referred to. 

Powell v. Marshall, Parkes & Co. (1899) 68 
L. J, Q. B. 477 ; [1899] 1 Q. B. 710 ; 80 L. T. 
509 ; 47 W. R. 419 ; 6 Manson 157.— C.A. A. L. 
SMITH, COLLINS and ROMER, L.JJ. 

Kerkham, In re (1886) 80 L. T. Jo. 322 ; 
Pooley, In re, Rabbidge, Ex parte, 

referred to. 

Holloway v. York (1877) 25 W. R. 627, 

distinguished. 

Pearce v. Bastable’s Trustee (1901) 70 L. J. 
Ch. 446 ; [1901] 2 Ch. 122, 124 ; 84 L. T. 525 ; 
8 Manson 287. — cozens-hardy, j. 

Fawcett v. Feame (1844) 6 Q. B. 20 ; 8 Jur. 
646. — Q.B., followed. 

James, In re, Harris, Ex parte (1874) 44 L. J. 
Bk. 31 ; L. R. 19 Eq. 253 ; 31 L. T. 621* 23 
W. R. 536.— BACON, C.J. 

HarriBon, In re, Meads, Ex parte (1879) 49 
. L. J. Bk. 47 ; 41 R. T. 560 ; 28 W. R. 308.— C.J. ; 
reversed , sub non. Harrison, In re, Jay, Ex parte 
(1880) 14 Ch. D. 19; 42 L. T. 600; 28 W. R. 


449 ; 44 J. P. 109.— C.A. JAMES, BRETT and 
COTTON, L.CJ. 

Waugh, In re, Dickin, Ex parte (1876) 46 
L. J Bk. 26 ; 4 Ch. D. 524 ; 35 L. T.769 ; 
25 W. R. 258. — C.J., distinguished. 

Harrison, In re, Jay, Ex parte) 1880), supra. 

COTTON. L.J.— In Brown v. Bateman , the 
principle of the decision was this, that the Court 
considered the effect of the contract was to give 
the landlord, from the very time when the con- 
tract was entered into, an equitable interest m 
the chattels, and therefore the case was not 
within the principle of Higinbotham v. Holme 
(19 Ves. 88). The decision of the chief judge m 
Ex parte Binlun seems to have proceeded on the 
same principle. His view of the facts, whether 
right or wrong, was this, that a hen on the 
chattels in question had been given to the land- 
lords from the very commencement of the con- 
tract, and that, though a power was given to 
them to seize the chattels in the event of the 
bankruptcy of the builder, it was only given m 
consequence of th? interest which had been pre- 
viously vested in them ; the present case cannot 
be brought within the principle of those cases. 
There is no stipulation that advances are to be 
made by the lessor to the builder, m respect of 
which she was to have a lien on the materials. 
We must, therefore, hold that the materials have 
become the property of the trustee. — p. 26. 

Curtoys, In re, Pillers, Ex parte (1881) 
50 L. J. Ch. 691 ; 17 Ch. D. 653 ; 44 L. T. 
691 ; 29 W. R. 575.— C.A. JAMES, BAG- 
GALLAY and lush, L.JJ. ; reversing 44 
L. T. 224 ; 29 W. R. 568, applied and 
followed. 

O’Shea’s Settlement, In re, Courage v. O’Shea 
(1894) 64 L. J. Ch. 263 ; [1895] 1 Ch. 325 ; 12 R. 
70 ; 71 L. T. 827 ; 43 W. R. 232 ; 2 Manson 4. - 

C.A. LORD HALSBURY, BINDLEY and SMITH, 
L.JJ. 

lindley, L.J. — I do not think this is a novel 
decision, having regard to Ex parte Pillers , 
where it was held that a garnishee order was not 
a “ dealing ” with a bankrupt under sect. 94 of 
the Bankruptcy Act, 1869, because it was a step 
in invitum , and not in any fair sense of the word 
a “ dealing with ” him. In substance and in 
principle that decision covers the present case. 

O’Shea’s Settlement, In re, Courage v. 
O’Shea,, followed. 

Wild r. Southwood (1896) 66 L. J. Q. B. 166 ; 
[1897] 1 Q. B. 317 ; 75 L. T. 388 ; 45 W. R. 224 ; 
3 Manson 303. — v. williams, j. 

Pumfrey, In re, Hillman, Ex parte (1879) 
48 L. J. Bk. 77 ; 10 Ch. D. 622 ; 40 L. T. 
177 ; 27 W. R. 567.— c.A., discussed and 
explained. 

Hance e. Harding (1888) 57 L. J. Q. B. 403 ; 
20 Q. B. D. 732 ; 59 L. T. 659 ; 36 W. R. 629,— 
C.A. ESHER, M.R. and SIR J. HANNEN. 

sir James hannen. — The settlement in 
question having been entered into in good faith 
on both .sides, not with reference to the son’s 
(the bankrupt’s) creditors, but dictated by 
prudenct as regards his children, is not to be 
set aside unless it comes clearly within the 
provisions of sect. 91 of the Bankruptcy Act, 
1869. That depends on the meaning of the 
word “ purchaser ” in that section. It appears 
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to me that what was said m In r^ Pumfrey , 
'-Ex parte Ihllman , had reference only to a case 
where the conveyance was purely voluntary, and 
without any consideration moving from or to 
any of the parties. Therefore all that was 
intended to be said in that case was that 
“purchaser” doss not mean- a purchaser in the 
limited conveyancing meaning of the word, but 
that in order to constitute a party a purchaser 
there must be a quid pro quo. This there was in 
the present case. — p. 405. 

Hance v. Harding (supra'), ronsideml and 
distinguished. 

Yansittart, In re, Brown, Ex parte (1893) 62 
L. J. Q. B. 270 ; [1893] 2 Q. B. 377 ; 5 R. 280 ; 
68 L. T. 233 ; 41 W. R. 286 ; 10 Morrell 44.— V. 

WILLIAMS, J. 

Shears v. Goddard (1896) 65 L. J. Q. B. 344 ; 
[1S96] 1 Q. B. 406; 74 L. T. 128; 44 
W. R. 402 ; 3 Manson 24.— ESHER, M.lt., 
LOPES and RIGBY, L.JJ., distinguished. 

Sharp, In re, G-undry r. Johnson (1900) 83 
L. T. 416.— WRIGHT, J. 

Shears v. Goddard, followed. 

Bullock p. Ardern (1901) 17 Times L. E. 285. — 
C.A. A. L. SMITH, M.R., COLLINS and ROMER, 
L.JJ. 


Shears v. Goddard, distinguished. 

Jukes, In le, Official Receiver, Ex parte (1902) 
71 L. J. K. B. 710 ; [1902] 2 Iv. B. 58 ; 86 L. T. 
456 ; 50 W. R. 560.— WRIGHT, J. 

Evans v. Hallam (1871) 40 L. J. Q. B. 229 ; 
L. E. 6 Q. B. 713 ; 24 L. T. 939 ; 19 W. R. 
1158.— Q.B., observed upon. 

Lucas v. Dicker (1880) 50 L. J. Q. B. 190 ; 6 
Q. B. D. 84 ; 43 L. T. 429 ; 29 W. R. 115.— C.A. 
SELBORNE, L.C., BRETT aild BAGGALLAY, L.JJ. 

Hocking v. Acraman (1843) 12 M. &; W. 
170 ; 13 L, J. Ex. 34, questioned. 

Lucas r. Dicker, supra. 
selborne, L.c. (for the Court).— It only 
remains now to see how far our decision is con- 
sistent with the authorities. It is consistent 
with all of them except the case of Hocking v. 
Aoraman, and whether it can be reconciled with 
that or not, it is unnecessary for us now to 
inquire, for however much we may regret doing 
so, if it cannot be reconciled with this decision 
we must dissent from that authority ; and this 
we have not the same difficulty in doing as we 
should have had if it had been shown that that 
case had been recognised as an authority, and 
acted on m subsequent cases. I ought, however, 
to add that what we have heard on the subject 
of striking a docket under the old bankruptcy 
law shows that that case is really not consistent 
with our present decision. — p. 89. 

Lucas v. Dicker (1880) supra ; and Sedgwick, 
In re, Hobbs, Ex parte (1892) 9 Morrell 
217, limited. 

O’Shea’s Settlement, In re, Courage r. O’Shea 
(1894). — C.A. {ante, col. 164). 

lindley, Jj.J, — I much doubt whether Lunas 
v. Dicker and Sedgwick, In re, can be relied on 


as authority for the proposition that a man who 
has notice that a bankruptcy petition has been 
dismissed, has notice that an act of bankruptcy 
has been committed by the debtor. 


Barnes, In re, Tilleard, Ex parte (1882) 30 
W. R. 56S. not followed. 

Bedell, In re, Gilbey, Ex parte (1878) 47 
L. J. Bk. 49 , 8 Ch. D. 248 ; 38 L. T. 728 ; 
26 W. R. 768.— c. A ., followed. 

Barnes, In re, Quilter, Ex parte (1882) 30 
W. R. 739, — c.A. 


Bedell, In re, Grosbie, Ex parte (1877) 47 

L. J. Bk. 19 ; 7 Ch. D. 123 ; 37 L. T. 

583 ; 26 W. R. 119. — C.A., explained. 

Hood «. Newby (1882) 21 Ch. D. 605 ; 52 
L. J. Ch. 204 ; 47 L. T. 721 ; 31 W. R. 185.— 
C.A. JESSEL, M.R., BRETT and OOTTON, L.JJ. 

cotton, l.j. — Now, undoubtedly, in Ex parte 
Crash ie, and m two similar cases [ Ex parte Bou- 
chard, L. R. 12 Ch. D. 26, and Ex parte Gilbey, 
L. R. 8 Ch. D. 248] words were used by 
James, L.J., and by the members of the Court, 
which point to the particular adjudication. 
James, L.J. says : '■ It must mean notice of an 
act of bankruptcy which would have been avail- 
able for the making of the particular adjudication 
under which the proof is tendered.” N ow, judges, 
as well as other persons, sometimes use short 
expressions which, if expanded, would be per- 
fectly clear, but which applied to a different set 
ot circumstances in their non-expanded form are 
ambiguous. The lord justice was dealing there 
with this question — whether an act of bank- 
ruptcy committed twelve months before the 
actual adjudication would be an act of bank- 
ruptcy available for adjudication within the 
meaning of this section, and what he there, to 
my mind, clearly means, having regard to the 
point before him, is adjudication at the particular 
time when the adjudication ’was mfact made. 
It is adjudication at that particular date which 
was the only thing material, not the particular 
adjudication in the sense of an adjudication on 
the petition of the creditor who actually did get 
the adjudication. I think this is the reasonable 
interpretation of the language of James, L.J. — 

p. 611. 


Pearson v. Graham (1838) 6 A. & E. 899 ; 2 
Nev. & P.636 ; W. W. & D. 691 ; 7 L. J. 
Q. B. 247, followed. 

Matanle {or Matulle), In re, Sclnilte, Ex parte 
(1874) L. R. 9 Ch. 409 ; 30 L. T. 478; 22 W. R. 
462.— L.J. 


Matanle (or Matulle), In re. Schulte. Ex parte 
(1874) L R 9 Ch. 409 , 30 L. T. 478 ; 22 
W. R. 462.— L J., fallowed. 

Bannister, In re, Yale, Ex parte (1881) 50 
L. J. Ch 797 ; 18 Ch. D. 137 ; 45 L. T. 200 ; 29 
W. R. 855.— C. A. SELBORNE, L.C,, BRETT and 
COTTON, L.JJ. 

Matanle (or Matulle), In re, Schulte, Ex'* 
part e, followed. 

Tollemache, In re, Revcil, Ex parte (1884) 
54 L.J. Q. B. 89; 13 Q. B. D. 727; 51 L.-T. 
376; 33 W. R. 288.— C.A. BAGGALLAY, COTTON 
and LINDLEY, L.JJ. • 


6 — 2 
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20. Disclaimer and Vesting Orders. 

Tuck v. Tyson (1S29) 6 Bing. 321 : 3 Mooie 
is V. 715; 8 L. J. (O.s.) G. P. 30. 
referred to. 

Stacey r. Hill (1901) 70 L. J. K, B. 435 ; 
[1901] 1 K. B. 660 : 84 L. T. 410 : 49 W. E. 
390 ; 8 Manson 169. — C.A. SMITH, M.R., COLLINS 
ancl ROMER, L.JJ. 

Turner, In re, ladbury, Ex parte (1SS1) 50 
L. J. Ch. 838 : 17 Ch. D. 532 : 45 L. T. 
5. — C.A. JESSEL, M.R., JAMES and LUSH, 
L.JJ., explained. 

Knight, In re, Isherwood, Ex parte (1882) 22 
Oh. D. 384 : 52 L. J. Oh. 370 ; 48 L. T. 39S ; 31 
W. R. 442.— C. A. JESSEL, M.R., COTTON and 
BOWEN. L.JJ. 

jessel, m.r. — In Ex parte Ladhury a special 
case was made out, though 1 do not know the 
exact extent of it. It appears from the report 
of that case in the Law Times, m which the 
facts are more fully stated than in the Law 
Reports, that the trustee had kept possession of 
the demised property, which was supposed to be 
of some value over and above an equitable mort- 
gage upon it. that he had sold the equity of 
redemption, that the purchaser was unable to 
complete his contract and had forfeited part of 
his deposit m order to be let off his bargain, and 
the sum so forfeited had, of course, gone to 
increase the bankrupt’s estate. It also appears 
that the landlord had been kept out of possession, 
how I do not know. Whether there was no pro- 
viso for re-entry, or any clause in the lease to 
hinder the re-entry, does not appear. That 
being so, it was held, not that the landlord was 
entitled to his rent up to the date of the dis- 
claimer, but that he was entitled to some com- 
pensation for the trustee's use and occupation of 
the property during the time for which he was 
kept out of the estate, and in the opinion of the 
Court of Appeal the compensation which had 
been awarded him by the registrar was not too 
much. That is all which was decided in Ex 
parte Ladbury. — p. 391. 


Knight, In re, Isherwood, Ex parte, 

approved. 

Bushell, In re, Izard, Ex parte (1883)23 Ch. D. 
115; 48 L. T. 502. — C.A. JESSEL, M.R., bag- 
gallay and lindley, l.jj. 


Knight, In re, Isherwood, Ex parte, 

adopted. 

Bushell, In re, Izard, Ex parte, observed 
■upon. 

Witton, In re, Arnal. Ex parte (1883) 24 Oh. D. 
26; 49 L. T. 221. — c.A. BAGGALLAY, COTTON 
.and LINDLEY. L.JJ. 


Roberts, In re, foster, Ex parte (1S78) 47 
L. J. .Blc. 101 ; 38 L. T. 8S8 ; 26 W. R. 834 ; 
reversed, sab nom. Roberts, In re, BroBk, Ex 
parte (1878) 48 L. J. Blr. 22 : 10 Ch. D. 100 : 39 
~>L. T. 458: 27 W. R. 255.— c.A. 


Lavies, In re, Stephens, Ex parte (1877) 
, 47 L. J. Bk. 22 : 7 Ch. D. 127 ; 37 L. T. 
613 : 26 W. R..136. 1 — C.A., considered. 


Robertson re, Foster, Ex parte ; and Roberts :x 
In re, Brook. Ex parte, supra. 

Lavies, In re, Stephens, Ex parte; and 
Roberts, In re, Brook, Ex parte (supra'), 
discussed and followed. 

Latham, In re, C41egg (or Gfegg), Ex parte 
(1881) 50 L. J. Oh. 711 f 45 L. T. 31 ; 29 W. R. 
898. — BACON, C.J. : reversed on appeal , 51 L. J. 
Ch. 367 ; 19 Ch. D. 7 ; 45 L. T. 484 : 30 W. R. 
144. — C.A. JESSEL, M.R., BAGGALLAY and LUSH, 
L.JJ. 


Latham, In re, Glegg (or Gregg), Ex parte, 
(1881) 51 L. J. Ch. 367 , 19 Ch. D. 7 ; 
45 L. T. 484; 30 W. R. 144.— C.A., 
explained. 

Fussell, In re, Allen, Ex parte (1882) 51 
L. J. Ch. 724 ; 20 Ch. D. 341 ; 47 L. T. 65 ; 30 
W. R. 601.— C.A. JESSEL, M.R., COTTON and 
LINDLEY, L.JJ. 

jessel, m.r. — Now, as I understand Ex parte 
Gleg a, it decided two things. First of all, it 
decided that the thing to be got rid of by the 
disclaimer is the entire lease, and not a part of it., 
by which I mean all that is comprised in the 
lease. In that case it was not a question of 
property, but a question of proviso or covenant, 
and we held that the whole lease including the 
proviso was gone. A second point was no doubt 
decided there, though it appears in the report as 
if it was decided by me alone, but what I said 
was with the concurrence of the other members 
of the Court. That is, that though there are no 
words m the Act expressing it, and though all 
the Act says is that the lease is to be deemed to 
have been surrendered at the date of the adjudica- 
tion, yet the Act intended to relieve the trustee 
from liability under the lease altogether, and 
that no interest in or liability under the lease- 
should remain in him between the commence- 
ment of the bankruptcy and the date of the 
adjudication. — p. 344. 


Smalley v. Hardinge (1881) 6 Q. B. D. 371. — 
MATHEW, J. ; reversed, (1881) 50 L. J. Q. B. 367 ; 
7 Q. B. D. 524 ; 44 L. T. 503 ; 29 W. E. 554.— 
C.A. BRAMWELL, BAGGALLAY and LUSH, L.JJ. 


Smalley v. Hardinge (supra) in c.A., com- 
mented on. 

Levy, In re, Walton, Ex parte (1881) 50 L. J. 
Ch. 657 ; 17 Ch. D. 746 ; 45 L. T. 1 ; 30 W. R. 
395.— C.A. JESSEL, M.R., JAMES and LUSH, L.JJ. 

LUSH, L.J. — In Smalley v. Hardinge, the 
question of the effect of a disclaimer of a lease 
came before us in another form, and the point 
which has now been raised was not then present 
to our minds. There the trustee of a bankrupt 
had disclaimed a lease, and the lessor thought 
that he was entitled to get possession of the 
demised property, though the bankrupt had 
granted an underlease of it. Mr. J ustice Mathew 
held that the lessor wab entitled to eject the 
underlessee, and no doubt some Expressions may 
be found in our judgments treating the dis- 
claimer as having the same effect as an actual 
surrender of the lease. But the point, which has 
now arisen was not then present, to our minds 
at all. Now, however, that it has arisen, we 
shall still decide Smalley v. Hardinge, in the 
satae way as we did then,— p. 758, 
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Taylor v. Gillott (1875) 44 L. J. Ch. 740 : 
L. R. 20 Eq. 682 ; 32 L. T. 795,; 24 W. R. 
65. — v.-c.. distinguished. 

Smalley r. Hardmge [supra), m c.A. 

lush, L J. — Here a legal term had been created 
out of the original lease, and that Lcrm had 
vested in the defendant. A surrender at common 
law is a voluntary act, and if the original lease 
had been surrendered m the ordinary manner, by 
the operation of a modern statute, 8 & 9 Viet, 
c. 106, ,s. 9, the plaintiffs would have become 
entitled to a reversion expectant upon the 
defendant’s lease. In Taylor v. Gillott only an 
agreement had been drawn up in favour of the 
underlessee. A disclaimer having been executed 
the original term was thereby surrendered. The 
intended lessee filed a bill in the Court of 
Chancery to compel the original lessor to execute 
a lease to him. I do not think the lessor could 
be compelled to carry out the contract of the 
lessee. No obligation existed upon the lessor, 
the estate of the lessee was entirely gone. 1 
think that the Vice-Chancellor properly refused 
to stay the action of ejectment, and rightly dis- 
missed the bill. The two cases are distinguishable. 
— p. 528. 

East and West India Dock Co. v. Hill 
(1882) 52 L. J. Ch. 44 ; 22 Ch. D. 14 ; 47 
L. T. 270 ; 31 W. R. 55.— c.A. selborne, 
L.C., JEHSEL. M.R. and COTTON, L.<r. 
[affirmed in H.L., -infra), followed. 

Harding v. Prcece (1882) 51 L. J. Q. B. 515 ; 
9 Q. B. D. 281 ; 47 L. T. 100 ; 31 W. R. 42 : 46 
J. P. 646. 

Hill v. East and West India Dock Co. (1884) 
53 L. J. Ch. 842 ; 9 App. Cas. 448 ; 51 
L. T. 163 ; 32 W. E. 925 ; 48 J. P. 788.— 

' h. l. (e.). lords cairns, blackborn and 

WATSON ; LORD BRAMWELL dissenting ; 
and Harding v. Preece, distinguished. 

Stacey v. Hill (1900) 69 L. J. Q. B. 796; 7 
Manson 399 ( affirmed in c.A. infra, col. 170). 

phillimore, .T. — This case is distinguishable 
from Harding v. Preece and Hill v. East and 
West India JDoeJt Co. In those cases it was held 
that the disclaimer by the trustee in bankruptcy 
of the assignee of the lease did not destroy the 
original term. But in the present case the 
original lessee became bankrupt, and the effect 
of the disclaimer was to release the lessee, his 
property, and the trustee from liability to pay 
rent. As the defendant’s guarantee only extended 
to the payment of rent in arrear, there is no 
liability under the guarantee for any rent after 
the date of the disclaimer. — p. 797, 

Hill v. East and West India Dock Co., 

applied. 

Railton i. Wood (1890) 59 L. J. P. C. 84 ; 15 
App. Cas. 363 ; 63 L. T. 13.— P.C. LORDS 
SELBORNE, WATSON and FIELD and SIR B. 
PEACOCK. 

Parkers, In re, Turquand, Ex parte (1884) 
14 Q. B. D. 405 ; 51 L. T. 667 ; 33 W. R. 
752 ; 1 Morrell 275. — CAVE, J., discussed. 

Cock, In re, Shilson, Ex parte (1887) 20 
Q. B. D. 343 ; 57 L. J. Q. B. 169 ; 58 L. T. 586 ; 
36 W. R. 187; 5 Morrell 14.— CAVE aftd A. L. 

SMITH, JJ. 

CAVE, J. — In Ex parte Turquand , I expressed 
a doubt whether the words [insect. 55, sub-sect. 6 
of the Bankruptcy Act. 1883] “person claiming 


an interest in any disclaimed property ” include 
a landlord. They do of course include persons 
claiming under the bankruptcy, but. on further 
consideration, we think that" they include the 
lessor also. For instance, if a lessee m possession 
who had neither given nor contracted to give 
any interest, to auv one else, were to become bank- 
rupt, and Ins trustee were to disclaim, we. think 
the Court would have authority under this 
section to give possession to the landlord on 
his application. . . . Where there is no person ■ 
liable, either jointly with the bankrupt or alone, 
to perform the lessee’s covenants, we are of 
opinion that, notwithstanding thedoubt expressed 
in Ex parte Turquand. the landlord may apply 
that the sub-lessee may be mit to liis election. — 
pp. 347, 348. 

Parkers, In re, Turquand, Ex parte, 

referred to. 

Cock, In re, Shilson, Ex parte (18S7) 57 
L. -T.Q. B. 169 ; 20 Q. B. D. 343 ; 5S L. T. 
586 ; 36 W. R. 187 ; 5 Morrell 14.— CAVE 
and A. L. SMITH, J.T, .followed. 

Finley, In re, Clothworkers’ Company (or 
Hanbury), Ex parte (1888) 57 L. J. Q. B. 626 ; 
21 Q. B. D. 475 : 60 L. T. 134 ; 37 W, R. 6 ; 5 
Morrell 248. — c.A. esher, m r., lindley and 
BOWEN, L.JJ. 

Einley, In re, Clothworkers’ Co. (or Hanbury), 
Ex parte, 57 L. J. Q. B. 626 ; 60 L. T. 
134 ; 37 W. R. 6 ; 5 Morrell 248.— C.A. 
ESHER, M.R., LINDLEY and BOWEN, L.JJ., 
commented on. 

Morgan, In re and Ex parte (1889) 58 L. J. Q. B. 
295 ; 22 Q.B. D. 592 ; 60 L. T. 941 ; 37 W. E. 
344 ; 6 Morrell 57.— c.A. esher, m.r., bowen 
and fry, L.JJ. 

Einley, In re. Hanbury (or Clothworkers’ 
Co.), Ex parte, referred to. 

Stacey r. Hill (1901) 70 L. J. K. B. 435 ; 
[1901] 1 K. B. 660 ; 84 L. T. 410 ; 49 W. R. 390 ; 
8 Manson 169. — c.A. smith, m.r., Collins 
and romer, l.j.t. 

Cock, In re, Shilson, Ex parte (supra) ; 
Einley, In re, Clothworkers' Co. (or 
Hanbury), Ex parte ; and Morgan, In re 
and Exparte [supra), discussed and followed. 

Baker, In re. Lupton, Ex parte (1901) 70 
L. J. K. B. 856 ; [ltfll] 2K. B. 628; 85 L. T. 
33 : 49 W. R. 691 ; 8 Manson 279.— o.A. RIGBY, 
COLLINS and ROMER, L.JJ. 

Woods, In re, Ditton, Ex parte (187C) 45 
L. J. Bk. 141 ; 3 Ch. D. 459 ; 24 W. It. 
1008. — c.A., folloiced. 

Hawes, In re, Sadler, Ex parte (1881) 51 L. J. 
Ch. 201 ; 19 Ch. D. 122 ; 30 W. R. 173.— C.A. 
JESSEL, M.R., BAGGALLAY and LUSH, L.JJ. 

Genese, In re, Kearsley, Ex parte (1886) 55 
L. J. Q. B. 325 ; 17 Q. B. D. 1 ; 34 W. R. 
474 ; 3 Morrell 57. — CAVE, J., referred to. 

The Lord of the Isles, Williams c. Knight 
(1S94) 64 L. J. P. 15 ; [1894] P. 342 ; 71 L. T. 
92.— BRUCE, J. 


21. Official Receiver. 

Parkers, In re. Turquand, Ex parte (1SS4) 14 
Q. B. D. 407 ; 52 L. T. 185 ; 33 W. R. 262.— 
cave, J. ; reversed, nom. Parker, In re, Board of 
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Trade, Ex parte (1885) .54 L. J. Q. B. 372 ; 15 
Q. B. U. 195 , 52 L. T. (570. — C.A. BRETT, M.R., 
BAGGALLAY and BOWEN, L ,TJ. ; the latter decision 
i rffinned , iiom. Turquand v. Board of Trade 
(18S6) 55 Tj. J. Q. B. 417 : 11 App. Cos. 286 ; 55 
L. T. 30. — H.L. (B.) LORDS SELBORNE, BLACK- 
BURN, WATSON, FITZGERALD and HALSBTJRY. 

New Land Development Association and 
Gray, In re (1892) 61 L. J. Ch. 323 ; [1892] 
2 Ch. 13S ; 66 L. T. 404 ; 40 W. It. 295.— 
C.A. LINDLEV, BOWEN and KAY, L.JJ., 
discussed. 

Calcott and Elvin’s Contract, In re (189S) 67 
L. J. Ch. 327 ; 78 L. T. 417 ; 46 W. E. 457 ; 5 
Manson 116 .— keicewich, j. ; reversed , (1898) 
67 L. J. Ch. 553 ; [1898] 2 Ch. 460 ; 78 L. T. 
826 ; 46 W. R. 673 ; 5 Manson 208.— c.A. 
BINDLEY, M.R., OHITTY and COLLINS, L.JJ. 


22. The Trustee. 

Wilson and Armstrong, In re, Penning, 
Ex parte (1876) 3 Ch. D. 455 ; 35 L. T. 
S30 ; 25 W. R. 185 — C.A., discussed. 
McHenry, In re, Credit Company, Ex parte 
(1883) 53 L. J. Ch. 161 ; 24 Ch. D. 353 ; 49 L. T. 
385 ; 32 W. R. 47. — C.A. BRETT, M.R., COTTON 
and BOWEN. L.JJ. 

Games, In re, Board of Trade, Ex parte 
(1884) 1 Morrell 21G.— CAVE. J.. con- 
sidered. 

Martin, In re, Board of Trade, Ex parte (1888) 
57 L. J. Q. B. 384 : 21 Q. B. D. 29 ; 58 L. T. 889 ; 
36 W. R. 698 ; 5 Morrell 129. — cave, j. 

Lamb, In re, Board of Trade, Ex parte 
(1894) 64 L. J. Q. B. 71 ; [1894] 2 Q. B. 
806 ; 71 L. T. 312 ; 1 Manson 373 ; 9 
R. 636.— c.A. ESHER. M.R., KAY and 
SMITH, L.JJ. ; reversing 42 W. R. 544. — 
WILLIAMS, J., discussed and followed. 

Mardon, In re (1895) [1896] 1 Q. B. 140 ; 65 
L. J. Q. B. Ill ; 73 L. T. 480 ; 44 W. R. Ill : 
2 Manson 511. 

VAUGHAN WILLIAMS, J.— When I decided 
hi re Lamb , I thought that I ought to perform 
the same sort of duty which the Board of Trade 
in the first instance has to perform, that is, to 
decide whether m any particular case the Board 
of Trade ought to object to the appointment of 
the trustee. In other words, to decide whether, 
having regard to all the facts of the case, it is 
antagonistic to the impartial performance of his 
duties or the interests of the creditors to appoint 
a particular person trustee because of his 
knowledge of the affairs of the bankrupt. I 
still think that it would have been for the 
advantage of the credit ore if the law 1 had been 
as I supposed, and if I bad a right to exercise 
that discretion which I then attempted to 
exercise. But the Court of Appeal have held 
otherwise, and, therefore, I content myself with 
deciding that the objection is valid on the 
ground that I have stated, namely, that the 
trustee will, upon the examination of the accounts, 
have to act in a matter in which he is personally 
interested. — p. 145. 

Dobbs, In re, Jones, Ex parte (1866) 15 L. T. 

74, overruled. 

Cooper, In re, Moss, Ex parte (1S67)^L, R. 3 Ch. 
29 • 17 lu T. 279 ; 16 W. R. 65.— LJ, 


Harrison, In re, Crowther, Ex parte (1871) 

24 If T. 330, not followed. ^ 

Thrift, In re. Kinibei;, Ex parte (1S79) 11 Ch. D. 
369. — — G A. 

Leonard, In re, Lewis, Ex parte (1819) 1 
Glyn & J. 69.J— l.c., inapplicable. 

Thompson, In re, Buxton, Ex parte (1S23) 1 
Glyn & J. 355. — v.-C. 

Pooley v. ftuilter. 4 Drew. 184 ; 27 L. J. Ch. 
ISO ; 4 Jur. (n.s) 45. — V.-C.; reversed , (1S58) 2 
De G. & J. 327 : 27 L. J. Ch. 374 ; 4 Jur. (n.s.) 
345 j 6 W. R. 402.— L.JJ. 

Moore, In re and Ex parte (1881) 51 L. J. 
Ch. 72 ; 30 W. R. 123 ; 45 L. T. 558.— 
bacon, C.J., distinguished. 

Gallard, In re and Ex parte (1897) 66 L. J. 

Q. B, 484 ; [1897] 2 Q. B. 8 : 76 L. T. 327 : 45 
W. E. 556 ; 4 Manson 52. — V. williams, j. 

Chudley, In re (1884) 14 Q. B. D. 402 ; 

33 W. R. 708 ; 2 Morrell 8.— CAVE, j.. 
explained. 

Cornish, In re, Board of Trade, Ex parte (1895) 
[1895] 2 Q. B. 634 ; 73 L. T. 478 ; 2 Manson 500 — 
WILLIAMS and KENNEDY, JJ. ; affirmed. (1895) 

65 L. J. Q. B. 106 ; [1896] 1 Q. B. 99 ; 73 L. T. 
602 ; 44 W. R. 161 ; 3 Manson 48.— c.A. ESHER, 
M.R., LOPES and KAY, L.JJ. 

Prager, In re, Societe Cockrill, Ex parte 
(1876) 45 L J. Blc. 124 ; 3 Ch. D. 115 ; 34 
L. T. 665, distinguished. 

Ware, In re, Carter, Ex parte (1878) 8 Ch. D. 

731 ; 39 L. T. 185 ; 27 W. R. 106.— C.A. 

JAMES, L.J . — Ex parte Societe Corltrill , He 
Prager . was quite a different case from this, for 
there the trustee, by his certificate, admitted 
that he had received the money to pay the 
claimant’s dividend. — p. 186. 

Joyner, In re, Elsee, Ex parte (1829) 1 Mont. 
1.— v.-o,, overruled. 

Sharpe, In re, Joyner, Ex parte (1S32) 2 
Mont. & Ayr. 1 — L.c. 


28. The Bankrupt. 

Pruuilulent Preference. 

Clay, In re, Trustee, Ex parte (1895) 3 
Manson 31.— WILLIAMS and KENNEDY, 
jj., distinguished. 

Eaton, In re, "Viney, Ex parte (1897) 66 L. J. 
Q. B. 491 ; [1897] 2 Q. B. 16 ; 4 Manson 111. 

v. williams, J. — . . . This case cannot he 
brought, within the principle of In re Clay & 
Sons. I say again, as I said then, that the mere 
fact a man in business, when insolvent, meets 
a bill of exchange raises no inference of an 
intention or view to prefer the holder of the 
bill, because in the ordinary course of business 
a man must either meet his bills or put up his 
shutters. But the reason why In re Clay 4’ Sons 
does not apply here is because the acceptance 
was no? paid in due course. It was not pre- 
sented at maturity, but afterwards and by 
express request. The result is, that this was a 
voluntary payment, and not a payment in 
ordinary course. 
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Eaton, In re, Vipey, Ex parte (1897) 66 
L. J. Q. B. 491 ; [1897] 2 Q. B. 16 ; 4 
Manson 111. — v. williams, j., dictum in. 
dissented from. 

Laurie, In re, Green, Ex parte (1898) 67 L. J. 
Q. B. 431 ; 46 W. R. 491 ; 6 Manson 48. 

WRIGHT, J. said that the, dictum of Vaughan 
Williams, J., in Eaton, In re, Viney, Ex jmrte, 
to the effect that where a payment is impeached 
by a trustee in bankruptcy as constituting a 
fraudulent preference, it. is sufficient for him to 
show insolvency without showing an intention 
by the bankrupt to make a preference, was not 
one upon which he could act in the face of the 
judgment of Cotton, L. J., in Lancaster, Ex jmrte, 
Marsden , In re (53 L. J. Ch. 1123 ; 25 Ch. D. 
311). 

Zuoco, In re, Cooper, Ex parte (1875) 44 
L. J. Bk. 121 ; L. R. 10 Ch. 510 ; 38 L. T. 
3 ; 23 W. R. 782. — l.jj., considered. 

Willmott r. London Celluloid Co. (1886) 56 
L. J. Ch. 89 ; 34 Ch. D. 147 ; 55L.T.696 ; 35 
W. R. 145. — c.A. cotton and fey, l.JJ., and 
Siu J. hannen ; affirming (1886) 31 Oh. D 425; 
55 L. J. Ch. 449 ; 34 W. R. 342 ; 54 L. T. 206.— 
BACON, V.-C. 

Marks v. Feldman, 38 L. J. Q. B. 220 ; L. R. 
4 Q. B. 481 ; reversed, (1869) 39 L. J. Q. B. 
101 ; L. R. 5 Q. B. 275 ; 10 B. & S. 371.— EX.CH. 

Butcher v. Stead (1875) 44 L. J. Bk. 129 ; 
L. R. 7 H. L. 839 ; 33 L. T. 541 ; 24 W. R. 
463.— H.L. (E ) ; LORD SELBORNE dvbi- 
tunte , distinguished. 

Tomkins r. Haffery (1877) 47 L. J. Bk. 11 ; 3 
App. Cas. 213 ; 37 L. T. 758 ; 26 W. R. 62.— 
H.L. (e.). 

[Distinguished by Lord Cairns, L.C., on the 
ground that there thS creditor had no means of 
knowing that he was being fraudulently pre- 
ferred, and a payment made under those circum- 
stances would be protected.] 

Wilkinson, In re, Stubbins, Ex parte (1881) 
50 L. J. Ch. 547 ; 17 Ch. D. 58 ; 44 L. T. 
877 ; 29 W. R. 653.— C.A. . JAMES, BRETT 
and COTTON, l.jj., followed. 

Goldsmid, In re, Taylor, Ex parte (1886) 66 
L. J. Q. B. 196 ; 18 Q.B. D. 295 ; 35 W. R. 148.— 
C.A. ESHER, M.R., LINDLEY and LOPES, L.JJ. 

Wilkinson, In re, Stubbins, Ex parte ; and 
Goldsmid, In’ re, Taylor, Ex parte (1886) 
56 L. J. Q. B. 195 ; 18 Q. B. D. 295 ; 35 
W. R. 148.— C.A. ESHER, M.R., LINDLEY 
and LOPES, L.JJ., follmoed. 

Hutchinson, In re, Ball, Ex parte (18S7) 35 
W. R. 264.— C.A. SIR J. HANNEN, BOWEN and 
FRY, L.JJ. 

Goldsmid, In re, Taylor, Ex parte, and 
Hutchinson, In re, Ball, Ex parte (1886) 
35 W. R. 264. — a. A., followed. 

New’s Trustee <v. Hunting (1897) 66 L. J. Q. B. 
554 ; [1897] 2 Q. B. 19 ; 76 L. T. 742 ; 45 W. R. 
577 ; 4 Manson 103. — C.A. ESHER, M.R., SMITH 
and CHITTY, L.JJ. ; affirmed , nom. "Sharp r. 
Jackson (1899) 68 L. J. Q. B. S66 ; [1899] A. C. 
419; 80 L. T. 841; 6 Manson 264.— H.L. (E.). 
LORDS HALSBTJRY, L.C., MACNAGHTEN, MORRIS 
and shand. 


Butcher v. Stead [supra) and Thompson v. 
Freeman (1786) 1 Term Rep. 155 ; 1 R. R. 
169, approved. 

Sharp v. Jackson, supra. 

New’s Trustee v. Hunting, applied. 

Fletcher, In re, Suffolk, Ex parte (1891) 9 
Morrell 8 ; and Vingoe and Davies, In re, 
Viney, Ex parte (1894) 1 Manson 416.— 
v. Williams, J ., followed. 

Blackburn & Co., In re, Buckley’s Case (1S99) 
68 L. J. Ch. 764 ; [1899] 2 Ch. 725 ; 81 L. T. 
520.— WRIGHT, J. 

Sharp v. Jackson [supra), dictum questioned . 

Goldsmid, In re, Taylor, Ex parte, applied. 

Lake, In re, Dyer, Ex parte (1901) 70 L. J. 

K. B. 390 ; [1901] 1 K. B. 710 ; 84 L. T. 430 ; 
49 W. R. 291 ; 8 Manson 145. — C.A. RIGBY, 
WILLIAMS and Stirling, l.jj., reversing 
WRIGHT, j. 

Middleton v. Pollock, Elliott, Ex parte 
(1876) 45 L. J. Ch. 293 ; 2 Ch. D. 104.— 
m.r. ; and New’s Trustee v. Hunting, 
affirmed, nom. Sharp v. Jackson [supra), 
applied. 

Taylor r. London and County Banking Co. 
(1901) 70 L. J. Ch. 477 ; [1901] 2 Ch. 231 : 84 

L. T. 397 ; 49 W. R 451.— c.A. williams and 
STIRLING, L.JJ. ; RIGBY, l.j. dissenting. 

Paine, In re, Read, Ex parte (1896) 66 L. J. 
Q. B. 71 ; [1897] 1 Q. B. 122 : 75 L. T. 
316; 3 Manson 309.— V. WILLIAMS, J., 
j lot followed. 

Mills, In re, Official Receiver, Ex parte 
(1888) 5 Morrell 55 ; 58 L. T. 871.— C.A. 
ESHER. M.R. , FRY and lopes, JJ ; and 
Goldsmid, In re. Taylor, Ex parte (s upra), 
followed. 

Wilkinson, In re, Stubbins, Ex parte (supra), 
approved. 

Warren, In re, Tranter, Ex parte (1900) 69 
L. J. Q. B. 425 ; [1900] 2 Q. B. 138 ; 82 L. T. 
502 ; 48 W. R. 623 ; 7 Manson 137. WRIGHT 
and PHILLIMORE, JJ. 

WRIGHT. J — The only difficulty is as to Paine, 
In re, Read , Ex parte , and I agree with counsel 
for the appellant that pvimd facie the Court 
there appears to have held that the payment off 
by the bankrupt of the creditor was to be treated 
as a payment to or for the benefit of the acceptor 
of the accommodation bill drawn hv the bank- 
rupt. I think, however, that the money was 
there paid in substance to enable the acceptor to 
take up the bill. At variance with that view we 
have, however, the judgment of the C. A., in 
Mills, In Ve, Official Itercire-r, Ex jmrte, and 
those judgments, though based on the decision in 
Goldsmid, In re, Taylor, Exjxarte , nevertheless 
contain dicta which we cannot overlook. The 
lords justices there seem to take the view that 
to constitute a fraudulent preference, the pay- 
ment most be made to the person intended to be 
preferred. — p. 426. 

Paine, In re, Read, Ex parte, followed. 

* Mills, Inre, Official Receiver, Ex parte : and 

■ Warren, In re, Tranter, Ex parte, distin- 
guished. ***" 

Blackpool Motor Car Co., In re, Hamilton r. 
Blackpool Motor Car Co. (1900) 70 L. J. Ch. 61 : 
[1901] 1 Ch. 77 ; 49 W. R. 124 ; 8 Manson 193.— 
BUCKLEY, J, 
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Mills, In re, Official Receiver, Ex parte, 

followed. 

Stenotyper, Ltd., In re, Hastings r. Steno- 
typer, Ltd. (1900) 70 L. J. Ch. 94 ; [1901] 1 Oh. | 
250 ; 84 L. T. 149 ; S Manson 203. — COZENS- 
HARDY, J. 

Hi// hts. 

Spence v. Rogers (1843) 11 M. & W. 191 ; 2 
D. (N.s.) 999 ; 12 L. J. Ex. 252. — EX. ; affirmed , 
nom. Rogers v. Spence (1844) 13 M. & W. 571 ; 
15 L. J. Ex. 49. — EX. CH : the latter decision 
affirmed, (1846) 12 Cl. & F 700. — H.L. 

Rogers v. Spence, applied. 

Beckham r. Drake (1S49) 2 H. L. Cas. 579 ; 11 
M. & W. 315 ; 12 L. J. Ex. 486; 13 Jur. 921. 
— H.L. 

Rogers v. Spence, applied. 

Wetherell v. Julius (1850) 10 C. B. 267 ; 19 
L. J. C. P. 367 ; 14 Jur. 700.— C.P. 

Rogers v. Spence, referred to. 

Rose r. Buckett (1901), infra. 

Hodgson v. Sidney (1866) 35 L. J. Ex. 1S2 ; 
L. R. 1 Ex. 313 ; 12 Jur. (N.S.) 694 ; 14 L. T. 
624 ; 14 W. E. 923 ; 4 H. & C. 492.— EX., 
followed. 

Morgan r. Steble (1872) 41 L. J. Q. B. 260 ; 
L. 11. 7 Q. B. 611 ; 26 L. T. 906.— Q.B. 

Beckham v. Drake, referred to. 

Wadling v. Oliphant (1875) 45 L. J. Q. B. 
173; 1 Q. B. D. 145, 150; 33 L. T. 837; 24 
W. R. 246 . — q.b.d. 

Beckham v. Drake, adopted. 

Emden r. Carte (1881) 50 L. J. Ch. 492 ; 17 
Ch. D. 172 ; 29 W. R. 600.— PRY, J. ; affirmed, 
51 L. J. Ch. 41 ; 17 Ch. D. 768 ; 44 L. T. 636.— 
C.A. JESSEL, M.R., JAMES and LUSH, L.JJ. 

Beckham v. Drake, commented on. 

Beyts and Craig, In re, Cooper, Ex parte 
(1894) 10 R. 143 ; 70 L. T. 561 ; 42 W. R. 432 ; 
1 Manson 56. 

Beckham v. Drake ; Brewer v. Dew (or Drew) 
(1843) 11 M. & W. 625 ; 1D.&L. 383 ; 12 
L. J. Ex. 448 ; 7 Jur. 953. — ex. ; Hodgson v. 
Sidney (supra) j and Morgan v. Steble, 

referred to. 

Rose 'v. Blackett (1901) 70 L. J. K. B. 736 ; 
[1901] 2 K. B. 449 ; 84 L. T. 670 ; 50 W. R. 8 ; 
8 Manson 259 .— c.a. oollins and Stirling, 
L.JJ. 

Beckham v. Drake, principle applied. 

Bailey v. Thurston (1902) 72 L. J. K. B. 37 ; 
51 W. 11. 162. — C.A. COLLINS, M.U., STIRLING 
and cozens-hardy, L.JJ. ; affirming [1902] 2 

K. B. 397 ; 87 L. T. 364.— PHILLIMORE, J. 

Huggins, In re and Ex parte (1882) 51 L. J. 
Ch. 935 : 21 Ch. D. 85 ; 47 L. T. 559 : 30 
W. R. 878. — C.A. JESSEL, M.R., LINDLEY 
and BOWEN, L.JJ,, referred to. 

’“ B * Emden v. Carte (supra), held inapplicable. 
Hutton, In re, Benwell, Ex parte (1884) 54 

L. J. Q. B. 53 ; 14 Q. B. D. 301 ; 51 L. T. 677 : 
33 W. R. 242.— O.A, BRETT, M.R., COTTON and 
LINDLEY, L.JJ. 
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LINDLEY, L J. — It appears to me that an income 
of this natfu’e [of a surgeon] cannot be im- * 
pounded under sect. 90. In Ex parte Huggins 
the income of the bankrupt was a pension pay- 
able by a Colonial Government, ami was analo- 
gous to the pensions which are referred to m 
sect. S9. That affords an illustration of the 
kind of case which sect. 90 was intended to 
meet. No other case of importance has been, 
referred to except Em den v. Carte, which does 
not really touch the present point. That case 
only decided that the trustee of a bankrupt 
could insist on suing for damages for the breach 
after the bankruptcy of a contract which had 
been entered into with the bankrupt before the 
bankruptcy. 

Elliott v. Clayton (1851) 16 Q. B. 5S1 ; 20 
L. J. Q. B. 217 ; 15 Jur. 293.— Q.B. ; and 
Emden v. Carte, distinguished. 

Mercer t\ Vans Colina (1897) 67 L. J. Q. B. 
424 ; 78 L. T. 21 : 4 Manson 363 .— weight, j. 

Emden v. Carte and Wadling v. Oliphant 

(supra), adopted. 

Roberts, In re and Ex parte (1899) 09 L. J. Q. B. 
19 ; [1900] 1 Q. B. 122 ; 81 L. T. 467 : 48 W. H. 
132 ; 7 Manson 5.— O.A. lindley, M.R., sir F. 
H. JEUNE and ROWER. L.J. 

Emden v. Carte and Wadling v. Oliphant, 

distinguished. 

Bailey r. Thurston (1902)— c. A. (»upra, col. 
175). 

Brindle (or Brindley), In re and Ex parte, 
56 L. T. 498 ; 35 W. R. 596 , 4 Morrell 
104, adopted. 

Shine, In re and Ex parte (1892) G1 L. J. Q. B. 
253 ; [1892] 1 Q. B. 522 ; 66 L. T. 146 ; 40 
W. R. 386 ; 9 Morrell 40.— C.A. ESHER, M.R., 
BOWEN and PRY, L.JJ. 

Hutton, In re, Benwell, Ex parte (supra), 
followed. 

Jones, In re, Lloyd, Ex parte (1891) 60 L. J. 
Q. B. 751 ; [1891] 2 Q. B. 231 ; 64 L. T. 804 : 
40 W. R. 95 : 8 Morrell 210. — cave and 
CHARLES, JJ. 

Hutton, In re, Benwell, Ex parte, discussed. 

Rogers. In re, Collins, Ex parte (1893) 68 L. J. 
Q. B. 178 ; [1894] 1 Q. B. 425 ; 10 R. 4(39 ; 70 
L. T. 107 ; 1 Manson 387.— WILLIAMS, J. 

Hutton, In re, Benwell, Ex parte. 

Shine, In re and Ex parte (1892) 61 L. J. 
Q. B. 253 ; [1892] 1 Q. B. 522 j 66 L. T. 
146; 40 W. R. 386, 9 Morrell 40.— 
C.A. ESHER, M.R., BOWEN and PRY, L.JJ. 
Explained. 

Roberts, In re and Ex parte (1899), supra. 

LINDLEY, M.R. — Benwell, Ex parte, Hutton , 
In re does not conflict with other cases. That 
case turned entirely on sect. 53, and is only an 
authority for the proposition that a prospective 
order cannot be made impounding the future 
personal*earnings of a bankrupt. Similar obser- 
vations apply to Shine, In re. Those cases are 
no authority for the proposition that property of 
a bankrupt acquired by his personal exertion 
since his bankruptcy, and not wanted for his 
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present support, do not belong to his trustee.. 
No such doctrine can be maintaii&d in face of 
sect. 44. After bankruptcy, and before his dis- 
charge, whatever -property a bankrupt acquires 
belongs to his trustees, save only what is 
necessary for his support. — p. 23. 

Rogers, In re, Collins, Ex parte ( supra ), 
* distinguished. 

Mercer r. Vans dolma (1897) 67 L. J. Q. B, 
424 ; 78 L. T. 21 : 4 Manson 363. — WRIGHT, J. 

Mercer v Vans Colina, followed. 

Beall, In re, Official Receiver, Ex parte (1899) 
GS L. J. Q. B. 462; [1899] 1 Q. B. 688,, SO 
L. T. 267 ; 6 Manson 163. — WEIGHT, j. 

Mercer v. Vans Colina, followed. 

Shoolbred v. Roberts (1899) 68 L. J. Q. B. 
998; [1899] 2 Q. B. 660; 81 L. T. 522; 6 
Manson 397.— phillimore, j. ; varied, 69 L. J. 
Q. B. 800; [1900] 2 Q. B. 497 , 83 L. T. 37; 
7 Manson 388.— c.A. smith, WILLIAMS and 
HOMER, L.JJ 

Rogers, In re, Collins, Ex parte (supra')’, 
Graydon, In re, Official Receiver, Ex parte 
(1896) 65 L. J. Q. B. 328 ; [1S96] 1 Q. B. 
417; 74 L. T. 175; 44 W. R. 495 ; 3 
Manson 5. — v. williams, J. ; and Mercer 
v. Vans Colina, adopted. 

Chippendall v. Tomlinson (1785) 4 Dougl. 
318 ; 7 East 57, n. ; 1 Cooke’s Bk. Laws 
(8th ed.), 428, explained and dis- 

tinguished. 

Roberts, In re and Ex parte (1899) 69 L. J. 
Q. B. 19 ; [1900] 1 Q. B. 122 ; 81 L. T. 467 ; 48 
W. R. 132 ; 7 Manson 5. — C.A., LINDLEY, m.r , 
RIB P. H JEUNE and HOMER, L.J, 

lindley, m.r. (for the Court). — According to 
the report in 4 Douglas, Lord Mansfield said : 
■ ! The single question is, whether the assignees 
are entitled to the earnings of a bankrupt, and 
we are all clearly of opinion that they are not.” 
According to the report in Cooke's Bankrupt 
Laws, Lord Mansfield said, " The only question 
is whether the assignees of a bankrupt are entitled 
to the profits arising from his personal labour. 
The assignees cannot let out the bankrupt ; they 
cannot contract for his labour.” Attempts 
have been made to establish on the foundation 
of these statements the doctrine that whatever a 
bankrupt earns by his personal labour or ability 
after the bankruptcy belongs to him. Chippen- 
dall v. Tomlinson is not an authority for any 
such proposition, and according to a note in the 
report m 4 Douglas, both Mr. Justice Buller and 
Lord Mansfield stated that if a bankrupt acquired 
a large sum of money or considerable effects 
they would undoubtedly belong to his assignees. 
So also said Lord Alvanley in Hesse v. Stevenson 
( (1803) 3 Bos. & P. 565). ... It may be that a 
bankrupt’s trustee cannot maintain an action 
for money earned by the bankrupt since his 
bankruptcy by his personal exertions, if such 
money is required by him for his support and 
maintenance — see Williams v. Chambers ((1847) 
16 L. J. Q. B. 230 ; 10 Q. B. 337), the pleadings 
in which, however, alleged promised to pay to 
the assignees for work done by the bankrupt. 
The Bankruptcy Act of 1883, like its predecessors, 
excepts a bankrupt’s tools and contemplates the 
acquisition of future property by a bankrupt, 


and he must live to use his tools and acquire 
such property. The present Act, like previous 
Bankruptcy Acts, must he construed so as in 
enable him to do so. and the language of sect. 44. 
clear and express as it is, must not, therefore, be 
taken so literally as to deprive the bankrupt of 
those fruits of his personal exertions which are 
necessary to enable him to live. But, on the 
other hand, the necessity is the limit of the 
exception. This is m entire accordance with 
modern decisions : Mercer v. Tans Colina. 
Graydon, In. re. Wudlhuj v. Ohjihant , Em den v. 
Carte, and lingers, In re, Collins . Ex parte. 
— p. 22. 

Wicks, In re, Wicks (or Chatterley), Ex parte 
(1881) 44 L. T. 159 ; 29 W. R. 400 ; reversed, 
(1881) 50 L. J. Ch. 620 ; 17 Oh. D. 70 ; 44 L. T. 
836 ; 29 W. R. 525. — C.A. JAMES, brett and 
COTTON, L.JJ. 

Wicks, In re and Ex parte, in C.A. (supra'), 
followed. 

Webber, In re and Ex parte (1SS6) 56 L. J. 
Q. B. 209 ; 18 Q. B. D. Ill ; 55 L. T. 816 ; 35 
W. R. 308, 3 Morrell 288.— CAVE and A. L. 
SMITH, jj. 

Herbert v. Sayer (1844) 5 Q. B. 965 ; 2 
D. & L. 49 ; 13 L J. Q. B. 209 ; 8 Jnr. 
812. approved and followed. ' 

Jameson r. Brick and Stone Co. (1878) 48 
L. J. Q. B. 249; 4 Q. B. D. 208 ; 39 L. T. 594 ; 
27 W. R. 221.— C.A. 

Herbert v. Sayer, applied. 

Cohen r. Mitchell (1S90), infra. 

Stafford, In re, Hannington, Ex parte (1870) 
18 W. R. 959, questioned. ' 

Caughey, In re, Eord, Ex parte (1876) 45 
L. J. Bk. 96 : 1 Ch. D. 521 : 34 L. T. 634 ; 

24 W. R. 590. — C A., approved. 

Meggy r. Imperial Discount Co. (1878) 3 
Q. B. D. 711 ; 38 L. T. 309 ; 26 W. R. 342.- C.A. 
B bam well, brett and cotton, L.JJ. ; affirming 
(1877) 47 L. J. Q. B. 119.— LUSH, J. 

Cohen v. Mitchell (1S90) 59 L. J. Q. B. 409 ; 

25 Q. B. D. 262 ; 63 L. T. 206 ; 38 W. R. 
551 ; 7 Morrell 207.— C.A. esher. m.r.. 
fry and lopes, l.jj., explained and 
distinguished. 

New Land Development Association and Gray, 
In re (1892) 61 L. J. Ch. 328 ; [1892] 2 Ch. 138 ; 
66 L. T. 404 ; 40 W. R. 295.— C.A. LINDLEY, 
BOWEN and KAY. L.JJ. ; u firming chitty. j. 

Cohen v. Mitchell, held inapplicable. 

Rogers, In re, Collins, Ex parte (ante, col. 176). 

Caughey, In re, Eord, Ex parte (supra), 
followed. 

Cohen v. Mitchell, distinguished. 

Clark, In re, Beardmore, Ex parte (1894) 63 

L. J. Q. B. S06 ; QS94] 2 Q. B. 393 : 9 R. 498 ; 
7tj L, T. 751 ; 1 Manson 207.— C.A. esher, 

M. R., SMITH and DAVEY, L.JJ. : merging 

WILLIAMS and WRIGHT, L.JJ. **** . 

davey, l.j. — In my opinion the case as be- 
tween trustees in two 'successive bankruptcies is 
decided by Ex parte Ford ; and I agree with 
the other members of the Court that, there is 
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nothing to distinguish that case from this. . . . 
All that Cohen v. Mitchell says is that, as 
between the bankrupt and any person dealing 
with him for value, the transaction is valid, and 
that that rule is only in favour of persons who 
have so dealt. But the persons who are claiming 
this property before us are not claiming it under 
the deed of assignment, but as property that 
vests in the trustee in the second bankruptcy. 

Cohen v. Mitchell, applied,. 

Clayton and Barclay’s Contract, In re (1S95) 
64 L. J. Ch. 615 ; [1895] 2 Oh. 212 ; 13 R. 556 ; 
72 L. T. 764 ; 43 W. R. 549 : 59 J. P. 489 ; 2 
Manson 345 .— chitty, j. 

Cohen v. Mitchell and Graydon, In re, Official 
Receiver, Ex parte (1896) 65 L. J. Q. B. 
328; [1896] 1 Q. B. 417; 74 L. T. 
175; 44 W. R. 495 ; 3 Manson 5. — 
y. williams, J., applied. 

Mercer r. Vans Cohna (1897) 67 L. J. Q. B. 
424 ; 78 L. T. 21 ; 4 Manson 363. — WRIGHT, j. 

Cohen v. Mitchell, followed. 

Hunt v. Fripp (1897) 67 L. J. Ch. 377 ; [1898] 
1 Ch. 675 : 77 L. T. 516 ; 46 W. R. 125 ; 5 
Manson 105.— BYRNE, J. 

Leadbitter and Harvey, In re (1878) 48 
L. J. Ch. 242 ; 10 Ch. D. 388 ; 39 L. T. 
286; 27 W R. 267. — O.A., explained. 

Bird v. Philpott (1900) 69 L. J. Ch. 487 ; 
[1900] 1 Ch. 822 ; 82 L. T. 110 ; 7 Manson 251. 
—HARWELL, J. 

Simmons, In re, Kelly, Ex parte (1877) 47 
L. J. Bk. 30 ; 7 Ch. D 161 ; 37 L. T. 
584 ; 26 W. R. 120. — C.A., explained. 
Smith, In re, Green i. Smith (1883) 24 Cb. 
672 ; 52 L. J. Ch. 921 ; 49 L. T. 297. 


Liabilities and, Duties. 

Crawford. In re and Ex parte (1S73) 2S L. T, 
244 ; 21 W. R. 509, approved and 
followed. 

Moir, In re and Ex parte (1882) 51 L. J. Ch. 
981 : 21 Ch. D. 61 ; 47 L. T. 267 ; 30 W. R. 738. 
— C.A. JESSEL, M.ft., BINDLEY and HOLKER, 
L.J J. 

Garnett, In re, Bullock, Ex parte (1885) 55 
L. J. Q. B. 77 ; 16 Q. B. D. 698 ; 53 L. T. 
769 ; 34 W. R. 79. — CAVE, J„ approved. 
Board of Trade v. Block (1888) 58 L. J. Q. B. 
113 ; 13 App. Cas. 570 ; 59 L. T. 734 ; 37 W. R. 
259 ; 53 J. P. 164. — H.L. (E.). LORDS HALSBURY, 
L.C., WATSON, FITZGERALD and MACNAGHTEN ; 

affi.rm.ini/ S. C. now. Betts, In re. Board of 
Trade, Ex parte (1887) 56 L. J. Q, B. 370 ; 19 
Q. B. D. 39 ; 56 L. T. 804 : 35 W. R. 530 ; 4 
Morrell 1 70.— C.A. esher, m.r. and LOPES, L.J. ; 
FRY, L.J dissenting. 

Betts, In re, Board of Trade, Ex parte 

(supra), dicta discussed. 

’Bones, In re and Ex parte (1890) 59 L. J. 
Q. B. 331 ; 25 Q. B. D. 285 ; 38 Wi R. 609 ; 7 
Morrell 111.— c.a. esher, m.r., fry and lopes, 
L.JJ. ; affirming 62 L, T. 370. — CAVE and 
SMITH, JJ, 


^ Offences. 

Appleby, In re, Brown, Ex parte (1S76) 45 
L. J. Bk. 115 ; 2 Ch. D. 799 ; 35 L. T. 10 ; 
24 W. R. 750 — c. A., followed. 

Orhell, In re, Evans, Ex parte (1881) 44 
L. T. 762 ; 29 W. R. 573.— C.A., BRETT and 
COTTON, L.JJ. ‘ ; 

9 

Leonard, In re and Ex parte (1875) 44 L. J. 
Bk. 80 ; L. R. 19 Eq. 269 ; 31 L. T. 853 ; 
23 W. R. 253, explained. 

Marsden, In re and Ex parte (1S76) 45 L. J. 
Bk. 141 ; 2 Ch. D. 786 ; 34 L. T. 700 ; 24 W. R. 
714. — BACON, C.J. ; a firmed in C.A. 

Ballard, In re (1863) 9 L. T. 399, dissented 
from. 

Newberry, In re, Hyams, Ex parte (1864) 
11 L. T. 390. 

Burden. In re, Wood, Ex parte (1888) 57 
L. J. Q. B. 570 ; 21 Q. B. D. 24 ; 59 L. T. 
149 ; 36 W. R. 896 ; 5 Morrell 166.— CAVE 
and smith, JJ., explained. 

Reg. v. Beck (1889) 16 Cox C. C. 718 ; 61 L. T. 
596 ; 54 J. P. 360.— C.C.R. 

Coleridge, c.J. — We have been pressed 
with the authority of the case of Be Burden, 
JEx parte Wood, upon the 13th, 14th, and 15th 
sub-sections of sect. 11 of the Debtors Act, 
1869, in which my learned brothers Cave and 
Smith — because Parliament had used different 
language from the language used in those sub- 
sections, each of which relates solely to offences 
committed within four months next before the 
presentation of a bankruptcy petition against 
the bankrupt, whereas the words substituted by 
sect. 163 of the Bankruptcy Act, 1883. are “ if 
after the presentation of a bankruptcy petition 
by or against him ” — came to the conclusion 
that Parliament had not used words affecting 
those sub-sections, and, therefore, held that those 
sub-sections were not to be read as if they were 
affected by the later Act. Now, why, because 
the Act of Parliament had not affected certain 
sub-sections which it does not profess to affect, we 
should hold that it does not affect another 
sub-section [9] which it does profess to affect, I 
am unable to see. — p. 721. 

Reg. v. Peters (1SS6) 55 L. J. M. 0. 173 ; 
16 Q. B. D. 636 ; 54 L. T. 545 ; 34 W. R. 
399 ; 16 Cox C. C. 3G ; 50 J. P. 631.— 
C.C.R. , followed. 

Reg. *. Juby (1886) 55 L. T. 788 ; 35 W. R. 
168 ; 51 J. P. 310 ; 16 Cox C. C. 160.— C.C.R. 

Rex v. Walters (1831) 5 Car. & P. 138, 
overruled. 

Courtivron v. Meunier (1851) 6 Ex. 74 : 20 
L. J. Ex. 104 ; 15 Jur. 275. 

pollock, C.B. — At the trial I thought that 
the bankrupt had a locus pa-nitentim till the 
close of his final examination ; and . . . that 
the language of Parke, B,, in JR ex y. Walters, 
must be considered as an authority in the 
defendant’s favour. On examination, however, 
of the subject, it appears to me that what was 
there sai€ is not law, and that the true con- 
struction of the 38th section is this — that if a 
bankrupt has so concealed his goods as to offend 
against the 32nd section, then his certificate is 
| void under the 38th, 
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24. JURISDICTION AND COURTS. 

Pollard, In re, Dickin, Ex parte (1878) 
S Oh. L> 877 , 3S L. T. 8(50 , 2(1 W. R. 731. 
— C.A., distinguished 

White v. Simmons (1871) 1(J L. ./ Ch. 089 • 
L. R. G Cli. 37)5 ; It) W. li. 939.— L.c., 
ohserrM upon. 

Hart, In re, Fletcher, Ex parte (1S7S) 9 Ch. D 
381 ; 39 L. T. 187 ; 2(1 W. R. 843.— c.A. 

JAMES, l.j. — T he cases in which the Court of 
Bankruptcy has decided that it ought not to 
assume jurisdiction are cases where it was asked 
to draw within its jurisdiction a person outside, 
merely because his opponent had become a bank- 
rupt. Where, however, the proceeding is not in 
vintum, but a person who has a claim against 
the property of the bankrupt, real or personal, 
is willing to submit the determination of his 
rights to the Court of Bankruptcy, it is very 
wrong, very reprehensible for the trustee to 
raise objections to the exercise of jurisdiction by 
that Court under whose care the property of the 
bankrupt is placed, and by which it is being 
administered (p. 384). What Lord Hatherley 
said in White v Simmons was only one of the 
reasons which he gave for his decision, the 
decision being that the Court of Chancery had 
concurrent jurisdiction with the Court of Bank- 
ruptcy to realise the security of an equitable 
mortgagee of a bankrupt, a matter about which 
there could be no doubt.— p. 385. 

Pollard, In re, Dickin, Ex parte, followed. 

Wood, In re, Musgrave, Ex parte (1878) 
48 L. J. Blc. 39 ; 10 Ch. D. 94; 39 L. T. 647; 
27 W. R. 372.— C.A. 

Yates, In re, Brown, Ex parte (1879) 48 
L. J. Bk. 78 ; 11 Ch. D. 148 , 40 L. T. 402 ; 
27 W. R. 651. — C.A. ; and Harrison, In re, 
Butters, Ex parte (1880) 14 Ch. D. 265 ; 
43 L. T. 2 ; 28 W. R. 876. — C.A, : reversing 
49 L. J. Bk. 30, commented on. 

Learoyd & Co., In re, Armitage, Ex parte 
(1881) 17 Ch. D. 13 , 44 L. T. 262 ; 29 W. R. 
772.— O.A. JAMES, COTTON and LUSH, L.JJ. 

JAMES, L.J. —I do not wish in any way to 
withdraw from or qualify what has been said in 
the cases which have been referred to, viz., that 
cases which involve bankruptcy law, which 
involve the peculiar and paramount right of the 
trustee m a bankruptcy as distinct from the 
right which he takes as representing the bank- 
rupt, are, ordinarily speaking, fit and proper to 
be tried in the Court of Bankruptcy. But it 
was not intended to decide that in cases of that 
land the Court should never be able to exercise 
its judicial discretion not to assume the trial of 
the case. They merely laid down a general 
rule.— p. 17. 

Learoyd & Co., In re, Armitage, Ex parte, 

approved. 

Roberts, In re, Price, Ex parte (1882) 21 Ch. D. 
553 ; 47 L. T. 402 ; 31 W. R. 104.— C.A. JESSEL, 
M.R., BRETT and COTTON, L.JJ. 

Palmer, In re and Ex parte (1870) 39 
L. J. Bk. 4S . L. R. 5 Ch. 470 ; 22 L. T. 
323; 18 W. R. 587.— LJ.. distinguished 
and limited. 

Anderson, In re and Ex parte (1870) 39 L.J. Bk. 
49 ; L. R. 5 Ch. 473 ; 22 L. T. 361 ; 18 W. R. 
715 .— l.j. 


Anderson, In re and Ex parte, rfi stun/ wished, 

Ellis v. Sillier (1872) L. R. 8 Cli.' 83 ; 42 
L. J. Ch. 666 . 28 L. T. 156 . 21 W. R 346.— L.c. 

SELBorne, L.c — It was admitted very frankly 
by Sir Richard Baggallay that the cases which he 
cited, with the exception of two of them, are as 
remote as possible from touching this question, 
being merely cases in which an attempt was made 
to transfer the proper administration from the 
Court of Bankruptcy into this Court, the subject 
of the suit relating to the bankrupt’s estate. 
One of them is Er pa rte Anderson , in which some 
pictures had been transferred by the debtor to 
his nephew, but that nephew had come in and 
made certain arrangements as to those pictures 
with creditors of the bankrupt, and, therefore, 
the matter was prinui facie brought by his 
own submission and his own acts under the 
administration in bankruptcy. — p. 86. 

White, In re, Morley v. White (1897) 42 
L. J. Bk. 76 . L. R. 8 Ch. 214 ; 27 L. T. 
736 ; 21 W. R. 746. — L.JJ., distinguished. 

Charlton, In re and Ex parte (1878) 38 L. T. 
295 : 26 W. R. 468.— BACON, C.J. 

New Par Consols, In re (1898) 67 L. J. Q. B. 
598 ; [1898] 1 Q. B. 669; 78 L. T. 312 ; 
46 W. R. 369 : 5 Manson 277. — c.A. 
SMITH, CHITTY and COLLINS, L.JJ., 
applied. 

Reg. v. Northallerton County Court Judge 
(1898) 68 L. J. Q. B. 24 ; [1898] 2 Q. B. 680 ; 79 
L. T. 327 : 47 W. R. 68 — C.A. SMITH, RIGBY 
and williams, L.JJ. ; affirmed , nom. Skinner r. 
Northallerton County Court Judge (1899) 68 
L. J. Q. B. 896 ; [1899] A. C. 439 ; SO L. T. 
S14; 63 j; P. 756; 6 Manson 274 .— h.l. (e.). 
LORDS HALSBURY, MACNAGHTEN, MORRIS, 
SHAND and BRAMPTON. 

Wickenden and Mansell, In re, Ruck and 
Wickham, Ex parte, 7 L. T. 368 ; reversed, 
(1862) 32 L. J. Bk. 9 ; 7 L. T. 405 ; 11 W. R. 
126.— L.C. 


25. Practice and Procedure. 

Practice.. 

Jerningham, In re and Ex parte (1878) 47 
L. J. Bk. 115 : 9 Ch. D. 466 ; 39 L. T. 186 ; 

27 W. R. 157. — C.A., distinguished. 

Mason, In re, Kirkwood, Ex parte (1S79) 11 
Ch. D. 724 ; 40 L. T. 566 ; 27 W. R. S06 —C.A. 

JAMES, L.J. — In Mr parte Jerningham we were 
of opinion that the description given by the 
debtor was realty misleading, because he did not 
give his private residence, so that his private 
creditors would not know anything about him. 

But here the chief judge was of opinion that no 
such case was made out. No one could realty 
have been misled by the fact that this debtor 
called himself a cattle dealer, which was a busi- 
ness that he actually carried on. He was a 
farmer really, hut no one seems to have been 
njjsled. The appellant was not misled ; he knew 
veiy well what the man was. and no one else was 
misled. I am as certain as I can he of anything 
that no human being could have been raislei^TTfr^^ 
the description of “ cattle dealer,” because every 
one knows that it is one of the commonest things 
in the world for a farmer to be a cattle dealer 
also.— p. 729. 
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Woods, la re, Ditton, Ex parte (1879) 11 
Oh. D. 56 ; 40 L. T. 297 ; 27 W. I!. 401.— 
c.A.. explained. 

fcudebotham, In re and Ex parte (1880) 14 
C'h. D. 458 ; 49 L. J. Bk 41 : 42 L. T. 783 ; 28 
W. II. 715. — C.A. JAMES. BAGGALLAY and 
BRAMWELL, L JJ. 

JAMES, l.j. — I wish to add that, in lie parte 
Ditton, the question whether a creditor was 
entitled to appeal was not really argued. We 
stopped Mr. Winslow, who appeared for the 
trustee, on that point, and we only heard him on 
the question whether the appellant should be 
allowed a further opportunity of proving Ins 
alleged debt. All that we decided was, that a 
person who alleged himself to be a creditor, but 
who had not. tendered any proof of debt, could 
not appeal. — p. 467. 

Sidebotham, In re and Ex parte, considered. 

Beed, In re, Official Receiver. Ex parte (1887) 
56 L. J. Q. B. 447 ; 19 Q. B. D. 174 ; 56 L. T. 
876 : 35 W. 11. 660 : 4 Morrell 225.— c. A. esher, 
M.b. and lopes, l.j. : PRY. l.j. dissenting. 

Harris, In re and Ex parte (1SS9) 38 W. R. 
195. — C.A.. referred to. 

Webber, In re and Ex parte (1SS9) 59 L.J. Q. B. 
SSI : 24 Q. B. D. 313 : 62 L. T. 485 : 38 W. R. 
195; 6 Morrell 313. — c.A. esher. m.r., 
LINDLEY and lopes, L.JJ. ; affirming 61 L. T. 
650. 

Mason, In re, Kirkwood, Ex parte (1879) 11 
Ch. D. 724 ; 40 L. T. 566 : 27 W. It. 806. 
— G.A., commented on. 

Bagster. In re and Ex parte (1S83) 24 Ch. D. 
477 ;\53 L. J. Ch. 124 ; 49 L. T. 272 : 32 W. It. 
215.— c .A. 

brett, M.R. — This case, therefore, is not within 
rale 295 ; the appellant was not entitled to 
prove his debt at that time, and the registrar 
could not receive his proof, and he was not, 
within the meaning of the rale 295, a creditor 
who could be heard in opposition to the regis- 
tration. I think this is what Bacon, O.J., 
meant to decide in Ex parte Kirkwood. He 
considered that the appellant Kirkwood had no 
locus standi , that he was not a creditor who could 
object to the registration of resolutions, because 
he had withdrawn his proof. I cannot say with 
the chief judge that the rules are very clear 
and distinct. - ’ though I agree with him that 
the scheme is most carefully prepared and 
expressed in the rales.” I think the chief judge 
intended to say that the appellant in that, case 
could not give a proper notice to the registrar of 
his desire to be heard on the question of the 
registration of the resolutions, because he was 
not a creditor who had previously proved a debt. 
And I cannot help thinking that when James, L.J. 
said (11 Ch. D. 729) : “It is not necessary for 
us to consider the second point, upon which, 
however, as at present advised, I am quite clear. 
It, would require a great deal of argument to 
satisfy me that the chief judge was not right 
upon that point ” (that is, that the creditor had fio 
loans standi , because he had not proved a debt) — 
> t ^vnnot help thinking that James,, L.J. meant 
that he had a clear opinion that the chief judge 
wgs right, because the creditor had not proved a 
debt, and could not prove it before the registrar 
on the hearing of the application to register 


the resolutions. We are told that this inter- 
pretation of Ex parte Kirluoood has ever since 
been acted upon by all the registrars m bank- 
ruptcy. and this fortifies me in my view that 
that was the intention of James. LJ. Though 
that expression of his opinion is not, actually 
binding on the (.hurt yet with [lie deference 
which I should always give to his opinion, L say 
that it is also my opinion. — p. 481. 

Jones, In re, Williams, Ex parte, 30 W. R. 
416 : rerersed, (1SS2) 46 L. T. 242— C.A. JESSEL, 
M.R., COTTON and LINDLEY, L..T.T. 

Speight, In re, Brooks, Ex parte (1881) 13 
Q. B. 1>. 42.— CAVE, j., followed. 

Blinkhorn, In re, Bleasc, Ex parte (1884) 11 
Q. B. D. 123 : 33 W. R. 432 ; 1 Morrell 280.— 

MATHEW and CAVE, JJ. 

Speight, In re, Brooks, Ex parte, and Blink- 
horn, In re, Blease, Ex parte, not followed. 

Mundy, In re. Sliead, Ex parte (1885) 15 
Q. B. D. 338 ; 53 L. T. 655 ; 2 Morrell 227.— 
C.A. BRETT. M.R., BAGGALLAY and FRY, L.JJ. 

McHenry, In re (1886) 55 L. J. Q. B. 496 ; 
17 Q. B. D. 851 ; 35 W. R. 20.-C.A. 
ESHER. M.R., BOWEN and FRY, L.JJ., 
distinguished. 

Phillips, In re, Treboeth Brick Co., Ex parte 
(1896) [1896] 2 Q. B. 122 ; 65 L. J. Q. B. 648 ; 
3 Manson 156. 

Vaughan williams, J., after stating that it 
was not usual to increase the deposit of 20Z. 
prescribed by rule 131 of the Bankruptcy Rules, 
1886, in cases where the debtor is appealing 
from the receiving order, as to do so might 
increase his difficulties in appealing, continued ; 
• l In re McHenry does not apply. It was not 
an appeal from an order of -adjudication. There 
adjudication had taken place, and the bankrupt 
was contesting the proofs of the parties with 
whom he had been engaged in long and profitless 
litigation. In this case I do not see any special 
circumstances to justify me in making the order 
that, is asked for. The application must bo 
dismissed.” — p. 123. 

Nathan, In re, Stapleton, Ex parte (1879) 
10 Ch. D. ,586 ; 40 L. T. 14 ; 27 W. R. 
327. — c.A., not followed. 

Mackenzie, In re, Herefordshire Sheriff, 
Ex parte (1899) 68 L. J. Q. B. 1003 ; [1899] 
2 Q. B. 566; 81 L. T. 214.— C.A. LINDLEY, 
M.R., JEUNE, P. and ROMER, L.J. ; reversing 
WRIGHT and BIGHAM, JJ. 

[On the authority of the above case, it was 
submitted by counsel that a trustee in bank- 
ruptcy who was respondent to a successful appeal 
should not. be ordered to pay the costs personally, 
but that they should only come out of the 
estate.] 

lindley, M.R. — I do not think the practice is 
so settled as that. The Court must consider 
what is the trustee’s right in each particular 
case. Our order now is that the appeal must bo 
allowed with costs. 

Collins y. Godefroy (1831) 1 B. & Ad. 950 ; 
9 L* J. (o.s.) K. B. 158 ; 1 D. P. C. 326, 
distinguished. 

Chamberlain i\ Stoneham (1889) 59 L. J. Q. B. 
95 ; 24 Q. B. D. 113 ; 61 L. T. 560 ; 3S W. R. 107, 
— HUPDLESTONEj B. and STEPHEN, J, 
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Dowson, In re, Jaynes, Ex parte (1888) 57 
L. ,J. Q. II. 522 ; 21 Q. [1 D. -117 ; 59 
L, 'I'. -111! ; 21! W. R. 864 ; 5 Morrell 24(1. 
— CAVE. . 1 .. did hut visited. 

Procter, In re, Board of Trade, Ex parte 
(1891) [1891 J 2 (). T>. 189; 65 L. T. 818; 89 
W. 11. I! 55 ; y Morrell 251. 

cave. ,1. — The It 2th rule [of the Bank- 
ruptcy Buies, LSRtij provides that where the 
bankrupt’s assets do not exceed 80(1/,, a lower 
scale of costs shall be allowed “on all proceed- 
ings under the Act in which costs are pay- 
able out of the estate.” Now, it seems to me 
that this is a ease contemplated by that rule. 

, . . The fact that the Court has a discretion to 
disallow costs which otherwise would be payable 
out of the, estate, does not, 1 think, prevent the 
application of the rule. The ease of In it 
D o who >t, does not apply. There the trustee was 
ordered to pay the costs of other parties and to 
recoup himself out of the estate. 

Prooter, In re, j 'allowed . 

Marsh, In re, Hoard of Trade. Ex pari o (1894) 
15 R. 1 ; 71 L. T. 771!; 18 \V. B. 208.— 

V. WILLIAMS, ,1. 

Cooper, In re, Moss, Ex parte (18(17) h. B. 

8 Oh. 29 : 17 L. T. 279 ; Hi M r . B. 65.— 
cairns. I, ..I, : and Taylor, In re, Barnett, 
Ex parte (1868) L. U. 4 Oh. 68 ; 19 h. T. 
lot! ; 17 W R. 88.— o liner red upon.. 

Taylor, In re, Harnett, Ex parte (1869) L. B. 

•I Oli. 352.— L.JJ. 

SKlAVMS, L.J.— ’ With respect In tin* ense of 
lie pit rte .1 limit, we are informed by the registrar 
in Court, that the order, although not so stated 
m the report, was made by the registrar sitting 
fur the commissioner. 

As to the other ease. Dr parte, Da met/, the 
point, was not brought to I lie attention of the 
Oourt : for if if had been, neither the Lord 
Chancellor nor I would have consented to hear 
I lie appeal ; for 1 strongly entertain the same 
opinion as has boon expressed by the Lord 
Chancellor, 1 hat we ought not to constitute this 
Court a Court of primary jurisdiction, and that 
we ought not, except under very special eivemn- 
slanccs, to make orders without, the advantage 
of a formal discussion and decision in an inferior 
Court. — p. 854, 

Golden, In re, Norton, Ex parte (1873) 
L. B. 16 Ktj. 397; 21 \V. B. 102, 
questioned. 

Simpson, In re, Morgan, Ex parte (1876) 2 
Oh. U. 72; 15 1.. 8. Bk. 36; 81 L. T. 329 ; 24 
W, IX. 414.— 0. A. 

BRETT, ,i. — If an issue has boon properly 
directed upon a suflioient conlroveisy of fact 
(as observed by Turner, L.J., in J lorrmn v. 
Due rote (1 I). F, A; J. 689)), and a jury has 
found upon it, and there lias been a conflict ol‘ 
evidence upon it, and no leave lias been reserved, 
neither the th’st, Court, nor the Court, of Appeal, 
can make an order or decree inconsistent with 
1 ho Jindings of the jury, though satisfied that 
there was a misdirection which caused the mis- 
carriage, or that, the. verdict was against the 
Weight of evidence. The only remedy is a new 
trial. The reason is that in either ease there is. 
after the verdict is set, aside, still matter of con- 
troversy which another jury may not unreasonably 
find cither way. This is decided by Fulton v. 


Andrew (L. R. 7 H. L. 448), as well as by Fernie 
v. Yoviif/ (L. E. 1 H. L. 63), and Simpson v. 
llolltduy (L. R. 1 H. L. 315). I cannot but 
think that the case of Ex parte Horton is in 
conflict with the decisions of the House of Lords, 
anil that it cannot be supported. — p. 97. 

Jeavons, In re, Brown, Ex parte (1874) 13 
L. J. Bk. 105 ; L. It. 9 Ch. 304 ; 30 L. T. 
108 ; 22 W. B. 602 .— l.c. and L.JJ. ; and 
Dickson v. Harmon (1878) 9 Ch. D. 243 ; 
47 L. J. Ch. 761 ; 38 L. T. 794 ; 26 W. R. 
730. — C.A. JESSE L, M.R., BRETT and 

COTTON, L.JJ. ; rari/l/ig HALL, V.-C., 
followed. 

Elham Valley By. Co., In re, Dickson’s Case 
(1879) 4S L. J. Oh. 766; 12 Ch. D. 298; 41 
L. T. 184 ; 27 W. II. 880.— pry, j. 

Walker, In re, Sharp, Ex parte (1886) 34 
W. It. 550 : 54 L. T. 682 ; 3 Morrell 69. — 
CAVE and GRANTHAM, JJ. ; and Easy, 
In re, Hill, Ex parte (1887) 56 L. J. Q, B. 
624 ; 39 Q. B. D. 538 ; 35 W. It. 819 ; 4 
Morrell 281.— c.A. eshee, m.r., lind- 
LEY and LOPES, L.JJ., applied. 

Hardy, In re, Hardy r. Farmer (1896) 65 
L. .1. Ch. 161 : [1896] 1 Ch. 904 ; 74 L. T. 403 ; 
44 W. R. 503 ; 8 Mansou 150. — CHITTY, J. 

lewer, In re, Garrard, Ex parte (1877) 46 
L J. Bk. 70 ; 5 Ch. D. 61 ; 30 L. T. 12 ; 
25 IV. R. 364. — C.A., limited. 

Hinton, In re and Ex parte (1875) 44 L. J. 
Bk. 36 ; L. R. 19 Eq. 266 ; 31 L. T. 852. 
—BACON, U.J., explained. 

Sendall, In re, Cochrane, Ex parte (1878) 48 
L. J. Bk. 31 ; 9 Oh. D. 698 ; 38 L. T. 820 ; 26 
W. R. 818.— BACON, c.j. 

Hookey, Ex parte (1862) 4 De CL F. & J. 
456. — L.C followed, 

( h’caves, In re, Wlntton, Ex parte (1880) 49 
L. J. Bk. 31 ; 13 Oh. U. 881 ; 42 L. T. 63 ; 28 
W. R. 432.— BACON, C.J. 


Ec iden.ee. 

Ehvenstrom, In re. Vogel, Ex parte (1818) 

2 B. & Aid. 219 ; 20 R. R. UQ, followed. 

Uathoart, In re, Campbell, Ex parte (1870) 
L. It. 5 Ch. 703 ; 23 L. T. 289 ; 18 W. R, 1056.— 
L.JJ. 

Briinner, In re, Board of Trade, Ex parte 
(1887) 56 L. J. Q. B. 606 ; 19 Q. B. D. 
572 ; 57 L. T. 418 ; 35 W. It. 719 ; 

4 Morrell 255.— CAVE, j., didimjuiohed. 

Caracal), In re (1893) [1894] 1 Ir. R. 183. 

boyd, J. held that where property in the posses- 
sion of assignees was claimed by a third party, 
depositions exclusively relating to the question 
of the property, and signed by the witnesses, 
were admissible in evidence against the claimant, 
who liad had notice of the examination of the 
witnesses, and was served with notice of the 
assignees’ intention to use the depositions upon 
ftlio hearing of the claim, and that the case was 
distinguishable from Drii inter, In re. 

Reg, v. Scott (1856) Dears. & B. C. 

25 L. J. hi. C. 128 ; 2 Jur. (N.s.) 1096 
4W. B. 777; 7 Cox 0. C. 164.— C.C.R., 
fallowed. 

Beg. v. Widdop,(1872) 42 L. J. M. 0. 9 ; 
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L. E. 2 C. 0. 3 ; 27 L. T. 693 ; 21 W. E. 176 ; 12 
Cos C. C. 251. — C.C.E. 


Reg. v. Scott, principle applied. 

Reg. v. Erdheim (1S96) 65 L. J. M. C. 176 ; 
[1896] 2 Q. B. 260 ; 74 L T. 734 ; 44 W. It. 607; 

3 Manson 142. — C.C.E. 

Purvis, In re, Rooke, Ex parte, (1887) 
56 L. T. 579, explained. 

Scharrer, In re, Tilly, Ex parte (188S) 20 
Q. B. D. 318 ; 59 L. T. 1S8 ; 36 W. E- 3S8 ; 5 
Mon-ell 79.— C.A. eshee, m.k., bey and 
LOPES, L.JJ. 

eshee. M.R. — I have spoken to Cave, J., and 
he tells me that he is astonished that any one 
could have put such a construction on what he 
said in Re Purvis, and that he never intended 
to say that [when a witness is being examined 
under sect. 2'7 of the Bankruptcy Act, 18S3J the 
judge was bound to accept the witness’s first 
answer, or that he could not be cross-examined 
and sifted to the end. Gave, J.. tells me that he 
merely meant to say that at the end of the 
witness's examination Ins answer must be 
accepted, that is, witnesses cannot be called to 
contradict him . . . with that explanation of 
Re Purvis , which I am authorised by Cave, J., 
to give, I entirely agree. — p. 521. 

Bennett, In re, (Have, Ex parte (1876) 45 
L. J. Blc. 126 ; 3 Ch. D. 315 ; 34 L. T. 949 ; 24 
W. R. 504 ; ravened, sub nom. Benett and. G-lave, 
In re, Close, Ex parte (1877) 46 L. J. Bk. 1 ; 5 
Ch. D. 145 ; 86 L. T.429 ; 25 W. R. 504.— C.A. 

Wensley, In re and. Ex parte (1861) 1 De G. 
J. & S. 273 ; 32 L. J. Bk. 23 ; 1 De G. J. 

& S. Bk. App. 49 ; 11 W. R. 241.— L.C., 
questioned. 

Barron, In re, Potter, Ex parte (1864) 34 
L. J. Bk. 46 ; 11 Jur. (N.s.) 49 ; 11 L. T. 435 ; 
13 W. R. 189.— WESTBUBY, L.C. 

"Wensley, In re and Ex parte, approved ancl 
followed. 

Barron, In re, Potter, Ex parte, questioned. 
Ponsford v. Walton (1868) L. R. 3 0. P. 167 ; 
37 L. J. C. P. 113 ; 17 L. T.511 ; 16 W. R. 363. 

BOVILL, c,J. — With regard to the case of 
Ex parte Potter , which was also decided by Lord 
Westbury, although the question was not as to 
the necessity of a stamp under the 194th section 
of the Bankruptcy Act, 1861, but under the 
general stamp laws, I find it difficult to recon- 
cile that case with the principle of Ex parte 
Wensley ; it would almost seem as if there were 
some mistake in the report, because I find the 
Lord Chancellor is reported to have said that 
it was clear the deed was produced as having 
been an effectual conveyance of the bankrupt’s 
property, while from the rest of the report it 
would appear to have beeu put in evidence as 
having been an act of bankruptcy, and therefore 
void ; and further, the cases which illustrate the 
ground on which we no-vv hold, that. a stamp is 
not necessary, were not cited in the course of the 
Chancellor’s judgment in that case. If, 
"liawever, the report, is correct, and I am driven 
to elect between the two cases, I should not 
hesitate to adopt the decision in Hr parte 
Wemlrij. — p. 172. 


Ponsford v. Walton, followed. 

Gouldwell, *In re. Squire, Ex parte (1868) 
L. R. 4 Ch. 47 : 38 L. J. Bk. 13 ; 19 L. T. 272 ; 
17 W.R. 40.— L.JJ. 


Special Procedure. % 

Weaver In re, Higgs v. Weaver (1885) 54 
L. J. Ch. 749 ; 29 Ch. D. 236 ; 52 L. T. 
512 : 33 W.R. S74.— PEARSON, j., approved. 
Baker, In re, Nichols v. Baker (1890) 59 L. J. 
Ch. 661 ; 44 Ch. D. 262 ; 62 L. T. 817 : 38 W. R. 
417.— C.A. COTTON, LINDLEY and LOPES, L.JJ. 

Contempt of Court and Committal. 

Backhouse (or Bellhouse) v. Mellor (or 
Melton) (1859) 4 HI & N. 116 ; 2S L. ,J. 
Ex. 141 . 5 Jur. (n.s.) 175, followed. 

Bowers, Ex parte (1852) 1 De G. M. & G. 
460. — L.JJ., commented on. 

Tomline r. Caclman (1860) 6 C. B. (N.S.) 733. 

Robinson, In re (1851) Fonb. Rep. 205, 
overruled. 

Chichester, In re (18G8) 19 L. T. 188. 
me. commissioneb baoon. — I should be very 
sorry to depart from the established practice of 
this Court, and I have the highest respect for the 
opinion of so learned and experienced a judge as 
Mr. Commissioner Holroyd. . . . But I have the 
statute before me , no rules exceeding its limits 
can be maintained. ... I find by the 112th 
section that the bankrupt is entitled to his 
release unless it be shown that he has done 
certain things therein expressly named to dis- 
entitle him to it ; here nothing has been shown 
against him. 

Forrest, In re, Murray, Ex parte (1873) 
42 L. J. Bk. 96 ; L. R. 16 Eq. 215 ; 28-L. T. 
678 ; 21 W. R. 768, explained. 

In re Berger (1873) 42 L. J. Bk. 97 ; L. R. 16 
Eq. 623 ; 29 L. T. 76 ; 21 W. R. 883. 

bacon, C.J. — What I said in Ex parte Murray 
has been misunderstood. The law on this sub- 
ject is plain. In Ex parte, Murray the assets 
were enough to pay the debts twice over. The 
trustee’s affidavit showed that a certain sum 
would be sufficient to pay the creditors in full. 
It would lead to almost uncontrolled abuses if I 
were to adopt the view which has now been 
pressed upon me, if the trustee's mere guess as 
to the value of the assets were to be necessarily 
adopted. 


26. Foeeign Bankeuptcies. 

Carter v. Dimmock (1853) 4 H. L. Cas. 337 ; 

22 L. J. Bk. 55 ; 1 Bk. & Ins. R. 12 ; 17 Jur. 

515. — h.l. (E.), explained . 

Lyall r. Jarchne (1870) L. R. 3 P. C. 318 ; 
39 L. J. P. C. 43 ; 22 L. T. 882 ; IS W. R. 1056. 
— p.c. 

caibns, L.C. — Their lordships observe that the 
case of Carter v. Dinimoch. decided in the House 
of Lords, which was referred to in argument, 
does not appear to them to have any contrary 
bearing to •the conclusion at which they have 
arrived. In that case it appeared that the 
bankrupt, having abstained from showing cause 
against the adjudication, although he was in, the 
country and might have done so in the shorter 
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time appointed by the English statute, after- 
wards applied to the commissioned in London 
within the twelve months, not upon any new 
materials, but simply for the purpose of dis- 
puting the propriety of the adjudication upon 
the materials upon which it was made, and 
against wind} 1m might have shown cause 
within the proper time. The House of Lords 
held that this was a course which was not open 
to him ; and Lord Cran worth, in pronouncing 
the decision of the House of Lords, states 
expressly that, it was only playing witli words 
to treat that proceeding as anything but an 
appeal; that the second application to the com- 
missioner. without any change of the materials 
upon which it was to be supported, was simply 
appealing to the commissioner from his own 
order, and upon the same materials ; and that, 
on the proper construction of the English Act, 
the course which ought to have beeu taken was 
to make an application in such a case to the 
Court of Appeal, viz., the lords justices, and not 
to the commissioner. Those remarks have no 
relevancy to a case where the second applica- 
tion to a primary Court is made not on the same, 
but on different, materials. — p. 32!). 

Smith v. Buchanan (1800) 1 East (5 ; 5 It. R. 
-ill!) ; and Bartley v. Hodges (1861) 1 
B. & S. 375 ; 30 L. J. Q. B. 352 ; 8 Jur. 
(N.S.) 52; 4 L. T. 145; 0 W. li. 693; 
observations considered. 

Gibbs v. fcjoeietfc Imlustriolle et Commerciale 
des iWtaux (1800) 50 L.J.Q. B.510 ; 25 Q.B. D. 
309 ; 63 L. T. 503. — C.A. ESHER, M.R., LINDLEY 
and LOI’EH, L..T.T, 

lopes, L.J. — Assuming that there wore what 
is equivalent to a discharge in bankruptcy in 
France, of which 1 am very doubtful, I am of 
opinion that such discharge cannot operate as a 
discharge in respect of a contract made in 
England, though the defendants be domiciled in 
Franco. That proposition seems to me to be the 
result of the judgment of Lord Kenyon in Smith 
v. Jluchanan and that of Lord Blackburn in 
Bartlrj/ v. Jfodgrs, 


27. COMPOSITION AND ARRANGEMENT DEEDS. 

Butler v. Rhodes (1794) 1 Esp. 286 ; Peake 
238, distinguished. 

Boyd v. Hind (1857) 26 L. J. Ex. 164; 1 
H. & N. 938 ; 3 Jur. (n.s.) 566 ; 5 W. R. 361.— 
EX. OH. 

Watson v. Knight (1854) 19 Beav. 369. — 
m.r ,, followed. 

Meredith,' In re, Meredith v. Facey (1885) 54 
L. J. Ch. 1106 ; 29 Oh. D. 745 ; 33 W. R. 778.— 

PEARSON, J. 

latter v. White (1870) 40 L. J. Q. B. 9 ; L. R. 
5 Q. B. (522 ; 23 L. T. 242 ; 19 W. R. 65 ; reversed , 
(1871) 40 L. J. Q. B. 162 ; L. K. 6 Q. B. 474 ; 25 
L. T. 158 ; 19 W. R. 1149.— EX. OH. ; the latter 
decision affirmed, (1872) 41 L. J, Q. B. 342 ; L. R. 

5 H. L. 578.— H.L. (E.). 

Smith, In re, Ex parte Cookburn (1864) 33 
L. J. Bk. 17 ; 10 Jur. (N.S.) 573 <\ 10 L. T. 
252 ; 12 W. R. 673. — L.O., dictum held 
overruled . 

M'Laren v. Baxter (1867) 36 L. J. G. P. 247 ; 
L. 11. 2 0. P. 559 ; 16 L. T. 521 ; 15 W. R. 1017. 


Montague smith, J. — The authority first 
relied upon by Mr. PifEard was the dictum of 
Lord Westbury in Ex garth Cochburn, that, “ as 
the deed is between the parties, no person who 
is not a party could sue upon the covenant.” 
But that was not necessary to the decision 
of the case, and must be considered as over- 
ruled by the cases of Gfresty v. Gibson (L. R. 1 
Ex. 112) and Reeves v. Watts (L. R. 1 Q. B. 412). 

M'Laren v. Baxter (supra), approved. 

Isaacs v. Green (1867) 36 L. J. Ex. 253 ; L. R. 

2 Ex. 352 ; 16 L. T. 633.— EX. 

Gresty v. Gibson (1866) 35 L. J. Ex. 74 ; 
L. R. 1 Ex. 112 ; 12 Jur. (N.S.) 319 ; 13 
L. T. 676 ; 14 W. R. 284 ; 4 H. & C. 28.— 
ex., approved and followed. 

Reeves r. Watts (1866) 35 L. J. Q. B. 171 ; 
L. R. 1 Q. B. 412 ; 12 Jur. (N.s.) 565 ; 14 L. T. 
478 ; 14 W. R. 672.— Q.B. 

Bissell v. Jones (1868) 38 L. J. Q. B. 2 ; 
L. R. 4 Q. B. 49 ; 9 B. k 8. 884 ; 19 L. T. 
262 ; 17 W. R. 49, followed. 

Nicholson, In re and Ex parte (1870) L. R. 5 
Oh. 332 ; 22 L. T. 286 ; 18 W. R. 411.— w. 

Hernnliwioz v. Jay (1865) 6 B. & S 697; 
34 L. J. Q. B. 201 ; 11 Jur. (N.s.) 581 ; 12 
L. T. 494 ; 13 W. R. 807 ; and Corner v. 
Sweet (1866) 35 L. J. O. P. 151 ; L. R. 

1 C. P. 456 ; 12 Jur. (N.S.) 413 ; 14 W. R. 
584 ; 1 H. & R. 405 , followed. 

Bailey v. Bowen (1868) 37 L. J. Q. B. 61 ; L. R. 

3 Q. B. 133 ; 17 L. T. 470 ; 16 W. R. 396. 

Cowen, In re and Ex parte (1867) L. R.2 Oh. 
563 ; 16 L. T. 469 ; 15 W. R. 859.— L.JJ., 
followed. ' 

Hart ■(’. Smith (1868) 38 L. J. Q. B. 25 ; L. R. 

4 Q. B. 61 ; 9 B. & 8. 543 ; 19 L. T. 419 ; 17 W. R. 
158.— Q.B. 

Brompton, &c. Waterworks Oo. v. Jennings 

(1865) 19 O. B. (n.s.) 149, overruled. 

Coles r. Turner (1866) L. R. 1 O. P. 373, 381, n, 
— REPORTER'S note. 

Coles v. Turner, 18 O. B. (N.S.) 736 ; 34 L. J. 
0. P. 198 ; 13 W. R. 811 ; reversed , (1866) 85 
L. J. O. P. 169 ; L. R. 1 C. P. 373 ; 1 H. & R. 
386 ; 12 Jur. (N.S.) 688 ; 14 W. R. 402.— EX. OH. 

Woodhouse, In re, Morgan, Ex parte (1863) 
32 L. J. Bk. 15 ; 1 De G. J. & S. 288 ; 

1 De G. J. & S. Bk. Ap. 64 ; 12 Jur. 
(N.S.) 559 ; 7 L. T. 729 ; 11 W. R. 316.— 
L.c. ; and Josephs, In re, Spyer, Ex parte 
(1863) 32 L. J. Bk. G2 ; 1 De G. J. & 8. 
318 ; 9 Jur. (N.s.) 949 ; 8 L. T. 743 ; 11 
W. R. 1008. — Tj.C., followed. 

Pearson v. Pearson (1866) 35 L. J. Ex, 172 ; 
L. R. 1 Ex. 308 ; 12 Jur. (N.S.) 5S9 ; 4 H. & G. 
316 .— ex. 

Pearson v. Pearson, considered. 

Brooksbanlc, In re, Atkinson, Ex parte (1870) 
39 Tb. J. BE. 10 ; L. R. 9 Eq. 736 ; 22 L. T. 279 ; 
18 W. R. 588.— BACON, C.J. 

, **** 

Pearson y. Pearson, approved. 

Benecke r. Whittall (1877) 46 L. J. P. 0. 81 ; 

2 App. Gas. 602 37 L. T. 73 ; 25 W. R. 

913.— P.C. 
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Richmond Hill Hotel Co., In re, King, Ex 
parte, 36 L. J. Ch. 718 ; L. R. 4 Eq. 566 ; 
reversed in part, (1867) 38 L. J. Ob. 341 ; L. It. 
3 Ch. 10 ; 17 L. T. 188 ; 16 W. H. 57 .— l.j. 

Dell v. King (1863) 2 H. & C. 84 ; 33 L. J. 

Ex. 47 ; 10 Jur. (N.S.) 427 ; 12 W. R. 280, 

dissented from in part only. 

Hidson r. Barclay (1865) 3 H. & C. 361 : 34 
L. J. Ex. 217 ; 12 L. T. 353 ; 13 W. E. 583.— 
EX. CH. ; reversing 3 H. & (J. 9. 

The doctrine laid down in this case, - That a 
creditor has a light to have a deed presented to 
him for execution, which, when executed, will 
put no burthen on him to which he ought not to 
be subject, 1 ' disapproved of by the Court of 
Exchequer Chamber. — p. 372. 

Dauglish v. Tennent (1866) 36 L. J. Q. B. 

10 ; L. E. 2 Q. B. 49: 15 W. E. 196 ; 

8 B. k S. 1, approved 

Milner, In re and Ex paite (1885) 54 L. J. Q. B. 
425 ; 15 Q. B. D. 605 ; 33 W. E. 867 ; 2 
.Morrell 190. — c.A. brett, m r., baggallay 
and bowen, L jj. 

Jackman v. Mitchell (1807) 13 Yes. 581 ; 0 

R. E. 229, inapplicable. 

Smith v. Salzmann (1854) 23 L. J. Ex. 177 ; 

9 Ex. 535. applied 

McHenry, In re, McDermott v. Boyd (1894) 
64 L. J. Ch. 13 ; [1894] 3 Ch. 365 ; 7 E. 532 . 
71 L. T. 502. — C.A. HERSCHELL, L.C., LINDLEY 
and DAVEY, L.JJ. ; reversing 42 W. R. 474 ; 1 
Manson 224. — north, j. 

HERSCHELL, L.c. (speaking of .Tacit man v. 
J fitchell ). — It was obvioiiB that the transaction in 
that case could not stand. 

DAVEY, L.j. — I think Smith v. Salzmann sup- 
ports the view we arc taking of this case. 

Lane v. Husband (1S45) 14 Sim. 656 ; 9 Jur. 

1001, observed upon. 

Baber's Trusts, In re (1870) 40 L. J. Ch. 144 ; 
L. E. 10 Eq. 554 ; IS W. R. 1131.— v.-c. 

M ALINS, v.-C. — Lane v. Husband was not a 
case which seemed to stand by itself, and was 
not in accordance with the other authorities. 
— p. 144. 

Dunch v. Kent (1684) 1 Tern. 260, overruled. 

Whitmore r. Turqtiand (1861) 30 L. J. Ch. 345 ; 
8 Be U. F. k J. 107 ; 7 Jur. (N.s.) 377 ; 4 L. T. 
38 ; 9 W. E. 488.— L.C. 

CAMPBELL, L.c. — I think it unnecessary 
again to go over the long list of cases cited in 
the argument, and most minutely analysed and 
commented upon by the Vice-Chancellor. I con- 
tent myself with saying that I concur with his 
remarks upon them, except the leading case of 
Bunch v. Kent, and of that I think the first view 
taken by his honour is the sounder one. I like- 
wise place great reliance on his own previous 
decision in Hh-hohon v. Tut in (2 Kay k J. IS).— 
p. 354, 

Wood v. Dunn (1S8G) 7 B. & S. 94 : 36 I* J 

Q. B. 27 : L. E. 2 Q. B. 73 ; 15 W. E. 180 ; 
16 L. T. 411.— ex. ch. ; reversing 35 L. ,T. 

Q. B. 11 ; L. E. 1 Q. B. 77 ; 12 jur. (n.s.) 

331 ; 13 L. T. 403 ; 14 W. E. 84.— Q.B., 

followed, 

Turnbull v. Robertson (1878) 47 L. ,J. C P 
,294 ; 38 L. T. 389 ; 26 W. li. 557. 


Carter v. Warue (1830) 1 M. & M. 479 ; 4 
Car. £ P. 191, overruled. 

White i: Hunt (1870) 40 L. J. Ex. 23 ; L. E. 
6 Ex. 32 ; 23 L. T. 559.— EX. 

bramwell, b. — Then it has been urged that 
to decide this ease m favour of the respondent 
will he to overrule the decision of Lord Tcnterden 
in Carter v. Warne. Now, even if the point, in 
that case had been fully before Lord Tenterdeu 
in banc, and he had decided it there as he has 
here ruled at Nisi Prius, I should not have hesi- 
tated to question such a decision ; but it is not 
necessary to go so far as that here, for the 
opinion which he there expressed was so expressed 
in the inevitable haste of a trial at Nisi Prius, 
and on a point which was not before him ; ancl 
when I see that the case has been doubted, and, 
shall I say. “ blown upon,” by the case of IIow v. 
Kennett (3 A. k E. 162 ; 4 L. J. K. B. 220), and 
the opinions of the learned judges who decided 
that case, then I think that I am not at all bound 
by Carter v. Warne, and that wc may overrule 
it, as we now do. 

Redpath v. Wigg (1866) 35 L. J. Ex. 211 ; 
L. R. 1 Ex. 335 ; 12 Jur. (N.S.)' 903 ; 14 
L. T. 764 . 14 W. E. 866 ; 4 JH. A C. 432.— 
ex. CH , followed. 

Easterbiook -o. Barker (1870) 40 L. J. 0. P. 
17 ; L. R. 6 C. P. 1 ; 23 L T. 535 ; 19 W. E. 
208.— c.p, 

Forster v. Wilson (1843) 13 L. J. Ex. 209 ; 

12 M. k W. 191, approved. 

Davies, In re, Cleland, Ex parte (1S67) 36 
L. J. Bk. 45 ; L. R. 2 Ch. 808 : 16 L. T. 
403; 15 W. E. 525.— cairns, L.J., com- 
mented upon ancl distinguished. 

Mercer v. Graves (1872) 41 L. J. Q. B, 212 • 
L. R. 7 Q. B. 499 ; 26 L. T. 551 ; 20 W. E. 605. 

blackburn, J. — As to the cases, only one has 
any semblance of authority for the plaintiff ( Ex 
\ parte Cleland ), but it will be found to be plainly 
distinguishable. There an adjudication of bank- 
ruptcy against Cleland had been set aside, and 
it was ordered that he should be at liberty to 
enforce the order for costs against the petitioning 
creditor, if they remained unpaid, by execution. 
The debt due to the creditor from Cleland was 
larger than the amount of costs : but Cleland’s 
attorney was unpaid, and had claimed a lien on 
the costs. Cairns, L.J., under these circum- 
stances, held that the solicitor’s lien must be 
respected, and that the debt ought not to be set 
off against the costs. No doubt there are 
expressions used by Cairns, L.J., which, to a 
certain extent, justify the reliance Mr. O’Malley 
put upon them ; but all that they really amount 
to is, that the Court of Chancery would not, any 
more than a Court of law, interfere to allow a 
debt to he set off against an execution, except on 
the terms of the attorney’s lien being discharged. 

It is, therefore, no authority for saying that the 
relation of trustee and cestui que trust exists 
between a judgment creditor and his attorney ; 
and to do this would be to introduce great mis- 
chief, and would be to run counter to decided 
cases.— p. 505. 

lush and quain, JJ. to the same effect. 

• 

Whitmore v. Wakerly (1865) 3 H. & C. 538 • 

34 L. J. Ex. 83 ; 11 Jur. (N.S.) 182 ; 11 
L. T. 683 : 13 W. R. 350 : and Hartley v. 
Mare (1S65) 19 C. B. (N s.) 85 ; 34 L. J, 
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C. P. 187 ; 11 Jur. (N.R.) 625 ; 12 L. T. I 
121 ; 18 W. It. 777, considered* 
Staffordshire Joint-Stock Banking Co. v. 
Emmott (1867) 80 L. J. Ex. 105; L. R. 2 Ex. 
208 ; 1(5 L. T. 175 ; 15 W. R. 1135. 

[ KELLY, C.B., holding these two cases to be at 
variance, preferred Hurtle ;/ v. Mare, and decided 
for the defendant. 

BRAMWELL, b. preferred Whitmore v. Waherly, 
and deeided for the plaintiff. 

channell, B. held the two cases to be per-) 
fcctly consistent and both rightly decided, He 
decided for the plaintiff. 

pigott, b. held for the defendant, believing 
the two- eases to be at variance, and preferring 
Hartley v. Mare.'] 

Irving v. Veitch (1837) 7 L. J. Ex. 25 ; 3 
M. & IV. 90 ; Mur. & H. 318, , followed. 
Stock, In re, Amos, Ex parte (1896) 66 L. J. 
Q. B. 146 ; 75 L. T. 422 ; 45 W, R. 480 ; 3 
Manson 324. — williams and weight, jj. 

Batten, In re, Milne, Ex parte (1889) 60 L. T. 
271 ; 37 W. R. 383 .— cave and OHAELES, JJ. ; 
reversed, (188!)) 58 L. J. Q. 1). 333 ; 22 Q. 13. D. 
685; 37 W. R. 499; 6 Morrell 110.— C.A. 
ESHER, M.E., PRY and LOPES, L..TJ. 


BARRISTER. 

Matthews v. Munster (1887) 57 L. J. Q. B. 
49 ; 20 Q. B. D. 141 ; 57 L. T. 922 ; 36 
W. R. 178 ; 52 J. P. 260.— C. A. ESHER, 
M.R., BOWEN and pry, L.JJ., distin- 
guished. 

Lewis’s v. LewiH (1890) 59 L. J. Ch. 712 ; 45 
Ch. D. 281 ; 63 L. T. 84 ; 39 W. R. 75. 

JCEKEWICH, J. distinguished the above case 
on the ground that there the compromise was 
entered into by counsel without any instructions 
or authority other than were implied in the 
employment of couusel, whereas in the present 
case the intention to compromise had been con- 
ceived by the parties themselves. 

Lampleigh v. Brathwait (1616) Hobart 105, 

distinguished. 

Kennedy v. Broun (1863) 13 0. B. (n.s.) 677 ; 
32 L. J. O. P. 137 ; 9 Jut. (n.S.) 119 ; 7 L. T. 
626 ; 11 W. R. 284— O.P. 

Kennedy v. Broun, approved and followed. 

Mostyn v. Mostyn (1870) 39 L. J. Ch. 7S0 ; 
L. R. B Ch. 457 ; 22 L. T. 461 ; 18 W. R. 657. 
— GIFFARD, L.J. 

Kennedy v. Broun, commented on. 

Reg. v. Doutre (1884) 9 App. Gas. 745 ; 53 
L, J. 0. P. 85 ; 51 L, T. 669.— P.C. 

LORD WATSON (for J, 0.), — Their lordships 
are willing to assume that the law of England, 
so far as it concerns the right of the bar of 
England to sue or make agreements for payment 
op their fees, was rightly applied in the* ease of 
Kennedy v. Broun ; but they are not prepared 
to accept all the reasons which were assigned 
for that decision in the judgment of Erie, C.J. 
It appears to them that the decision may be 

0 , 0 . 


supported by usage and the peculiar constitution 
of the English bar, without attempting to rest it 
upon general considerations of public policy. 
Even if these considerations were admitted, 
their lordships entertain serious doubts whether, 
in an English' colony where the common law of 
England is in force, they could have any appli- 
cation to the ease of a lawyer who is not a mere 
advocate or pleader, and who combines m his 
own person the various functions which are 
exercised by legal practitioners of every class in 
England, all of whom, the bar alone excepted, 
can recover their fees by an action at law. — 
p. 751. 

Broun v. Kennedy (1864) 33 Beav. 133 ; 
affirmed, 4 Da G. J. & S. 217 ; 33 L. J. 
Ch. 342 ; 10 Jur. (N.s.) 141 ; 9 L. T. 
736 ; 12 W. R. 360.— followed and 
applied. 

Robertson v. McDonough (1880) 14 Cox O. C. 
469 ; 6 L. R. Ir. 433.— Q.B. 

Jenkins v. Slade (1824) 1 Car. & P. 270, 
overruled. 

Pouclier v. Norman (1825) 3 B. & C. 744 ; 5 
D. & R. 618 ; 3 L. J. (o.S.) K. B. 115.— K.B. 


BASTARDY, 

Cope v. Cope (1833) 5 Car. & P. 604 ; 1 M. 

Rob. 269, explained. 

Reg. v. Mansfield (1841) 1 Q. B. 444 ; 1 G. & 
D. 7 ; 6 Jur. 505. — Q.B. 

Reg, v. Hughes (1857) 26 L. J. M. C. 133 ; 
Dears. & B. 188 ; 3 Jur. (N.S.) 448 ; 5 

, W. R. 626 ; 7 Cox C. C. 286.— O.O.E., dis- 
tinguished. 

Reg. v. Myott (1863) 32 L. J. M. 0. 138 ; 7 
L. T. 785 ; 11 W. R. 424.— Q.B. 

Reg. v.’ Thomas (1868) 8 L. T. 460 ; 27 J. P. 
694. 

Reg. v. Gaunt (1867) 8 B. & S. 365 ; 36 
L. J. M. C. S9 ; L. R. 2 Q. B. 466 ; 16 
L. T. 379 : 15 W. R. 1172. 

Approved and followed. 

Staples v. Staples (1879) 41 L. T. 347.— 

HUDDLESTON, B. 

Reg. v, Thomas and Staples v. Staples, fol- 
lowed, 

Reg. v. Lancashire JJ. (1874) 29 L. T, 
886 ; 22 W. R. 329.— Q.B., distinguished. 

Reg. v. Robinson, Corbishley, Ex parte (1898) 
67 L. J. Q. B. 510 ; [1898] 1 Q. B. 734 ; 78 
L. T. 350 ; 46 W. R. 462 ; 62 J. P. 309. 

RUSSELL, o.J. — First, it is said that the 
hearing . . . was not a hearing and determina- 
tion of the summons so as to exhaust the 
application upon which it was granted, and 
that'* the case consequently comps within the 
principle of Reg. v. Lancashire JJ. It is 
said that all that took place on that occasior*- 
was that there was an intimation from the 
magistrates that they were not satisfied with the 
evidence given in support of the mother’s claim, 
that they did not dismiss the summons upon the 

7 
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merits, and that if she could bring further evi- 
dence she might apply again. But, as regards 
her coming again it must be observed that that 
in no way depended upon the will of the magis- 
trates. Within twelve months from the birth 
of the child she would have had the light to 
come again without their consent. Therefore, 
this intimation chd not qualify their decision m 
any way ; and. that being the case, 1 feel bound 
to hold that the summons was disposed of on the 
merits, and to give effect to the decision of the 
Court of Queen’s Bench in Reg. v. Thomas, and 
also to the decision of the Exchequer Division in 
Staples v. Staples.— p. 513. mathew, J. con- 
curred. 

Brittain v. Kinnaird (1819) 1 Br. & B. 432 ; 
1 Moore, 50, distinguished. 

Reg. v. Evans (or Rice Jones), Ex parte 
(1850) 4 New Sess. Cas. 191 : 1 L. M. & P. 
357 ; 19 L. J. M. C. 151, approved. 

Beg. v. Farmer (or Salford JJ.) (1891) 61 L. J. 
M. C. 65 ; [1892] 1 Q. B. 637 ; 65 L. T. 736 ; 40 
W. R. 228 ; 17 Cox C. C. 413 ; 56 J. P. 341.— 
C.A. ESHER, M.R., LOPES and KAY, L.JJ. 


Reg. v. Murrey (1703) 1 Salk. 122, over- 
ruled. 

Rex v. Luffe (1807) 8 East 193 ; 9 R. B. 406. 

— K.B. 


Rex v. luife, foliotoed, 

Reg. v. Colhngwood (1848) 17 L. J. M. C. 168 ; 
12 Q. B. 681 ; 3 New Sess. Cas. 252 ; 12 Jur. 
750.— Q.B. 


Rex v. luffe and Reg. v. Collingwood, 

approved. 

Grimes, Ex parte (1853) 22 L. J. M. C. 153, 
nom.‘ Reg. v. Pilkmgton, 2 EL & Bl. 546 ; 17 
Jur,, 554 ; 1 W. R. 410. — Q.B. 


Rex v. Luffe, Reg. v. Collingwood and 
Grimes, Ex parte, adopted. 

Jones v. Davies (1900) 70 L. J. K. B. 38 ; 
[1901] 1 K. B. 118 ; 83 L. T. 412 ; 49 W. R. 
136. — LAWRANCE and KENNEDY, JJ. 

Reg. v. Glynne (or Flintshire JJ.) (1871) 41 
L. J. M. C. 58 ; L. R. 7 Q. B. 16 ; 26 L. T. 
61 ; 20 W. R. 94. — Q.B., distinguished. 

Reg. «. May (or Essex Justices) (1880) 49 L. J. 
M. C. 67 j 5 Q. B. D. 382 ; 42 L. T. 772 ; 28 
W. R. 918. — LUSH and MANISTY, JJ. 

LUSH, j. — Reg. V. Glynne sets forth distinctly 
the principles applicable to a case of this de- 
scription. There the Court of quarter sessions 
arrived at a decision on the merits. No case 
.has been decided which speaks of the justices’ 
decision at quarter sessions being final where 
not on the merits. An order quashed for any 
formal defect is not conclusive. See 8 & 9 Viet, 
c, 10, s. 2. What is the meaning of the words, 
- lf on the merits”? They must mean on % the 
evidence produced before the justices. Here the 
order was quashed because no evidence was 
-^^forthcoming. — p. 68. manisty, j. agreed, 

Reg, v. Glynne, distinguished. 

Anderson v. Collinson (1901) 70 L. J. K. B. 


620; [1901] 2 K. B. 107; 84 L. T. 465; 49 
W. R. 623.-«-lord alverstgne, o.j. and law- 

RANOE, J. 

Stacey v. Lintell (1S79) 48 L. J. M. C. 108 ; 
4 Q. B. D. 291 ; 40 L. T. 553 ; 27 W. R. 551. 
— mellor and lush, JJ. ; '"and Southeran 
v. Scott (1S81) 50 L. J. M. C. 56 ; 6 Q. B. D. 
518 ; 44 L. T. 522 ; 29 W. R. 666 ; 45 J. P. 
423. — FIELD and MANISTY, JJ., dismissed. 

Hardy v. Atherton (1881) 50 L. J. M. C. 105 ; 
7 Q. B. D. 264 ; 44 L. T. 776 ; 29 W. R. 788 ; 45 
J. P. 6S3. 

Huddleston, b. — O ur view of the law is sup- 
ported by Southeran v. Scott , where, with one 
exception, this very point was practically decided 
by Field and Manisty, JJ. It is true that the 
case did not contain the element that the hus- 
band was able to maintain the bastard child, and 
it was suggested that had that element appeared, 
Field, J. would have been of a contrary opinion, 
but I have taken the opportunity of consulting 
my brother Field, and he has told me that he 
and Mr. Justice Manisty were of opinion that 
the competency of the husband ought to have no 
effect, and he also added that the passage in the 
Law Reports by which he is represented to have 
inclined to the other view was rather an observa- 
tion which fell from him in deference to what 
had been said by Mr. Justice Lush in a previous 
case, and not because he agreed with him. The 
report in the Law Journal Reports, though in 
substance it is the same, is somewhat different, 
and does not represent Mr. Justice Field as 
speaking so positively on the point. ... In the 
other case which was cited— Stacey v. Lintell — 
the question was, whether the order could be 
obtained by a married woman, and it is therefore 
not an authority in point. It is true that in 
giving judgment, Lush, J. threw out a suggestion 
that on the marriage of the mother the justices 
would have a discretion whether they would con- 
tinue an order previously made on the putative 
father, hut, with all respect to that learned judge, 
I do not see that the justices have any such 
discretion. — p. 107. 

HAWKINS, J. to the same effect. 


Stacey v. Lintell, applied. 
Jones v. Davies (supra, col. 195). 


Hardy v. Atherton, commented on. 

Davies v. Evans (1882) 9 Q. B. D. 238 ; 51 
L. J. M. G. 132 ; 46 L. T. 418 ; 30 W. R. 548 ; 46 
J. P. 471.-Q.B. 

Huddleston, b. and GROVE, j. disagreed, 
the latter holding that the Act (35 & 36 Viet, 
c. 65, s. 4) was not imperative as to enforcing 
payment, and that the opinion of Huddleston, B,, 
in Hardy v. Atherton, on the question of discre- 
tion, “ was an obiter dictum not necessary to the 
decision of the case.” — p. 241. 


Nichole v. Allen (1827) 3 Car. & P. 36, dis- 
sented from. 

Mortifiore v. Wright (1840) 6 M. & W. 482 ; 
9 L. J. Ex. 158 ; 4 Jur. 465. 

lord abinger, c.B. — That is only a nisi prius 
decision, and I cannot assent to any such 
doctrine.— p. 485, 
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BILLS OF EXCHANGE. 

1. Form and Operation. 

2. Foreign Bills and Notes. 

3. Consideration. 

4 Acceptance. 

. 5. Negotiation. 

<5. Presentment for Payment. 

7. Dishonour. 

8. Protest. 

<). Liabilities of Parties, 

10. Discharge. 

11. Actions on. 

12. Stamps. 

13. Cheques. 

14. Appropriation of Securities. 


1. Form and Operation. 

Cruoliley v. Clarance (1813) 2 II. & S. 90 ; 

1 1 R. II. 50(5, observed upon. 

M'Call r lay 3 oi (18(55) 10 O.B. (N.s.) 302 ; 34 
L. J. 0. P. 305 ; 1 1 Jnr. (N.S.) 520 ; 12 L. T. 461 ; 
13 W. R. 840. 

byles, <t. — The marginal note is equivocal. — 
p. 305. 

Duffy, In re, Dutch v. O’Leary (1S80) 5 L. R. 
Ir. Oh. 92. — v.-O., followed. 

Carter v. White (1882) 51 L. J. Ch. 465 ; 
20 Oh. D. 225.— icay, J. ; affirmed, (1883) 54 
L. J. Oh. 138; 25 Oil. D. 666; 50 L. T. 670; 
32 W. It. 692. — O.A. COTTON, LINDLEY and 
FRY, LJJ. 

Keates v. Whieldon (1S2S) 8 B. & C. 7 ; 6 
L. J. (O.S.) K. B. 226, overruled. 

Ohectham r. Butler (1833) 5 B. & Ad. 837 ; 3 
L. J. K. B. 9 ; 2 N. & M. 453. 

denman, o.j. — VVc are all of opinion that that 
decision cannot he supported. — p. 839. 

Reg. v. Hawkes (1838) 2 Moody C. O. 60, 
overruled. 

Peto r. Reynolds (1854) 9 Ex. 410 .— ex. ; 8. C. 
in error, 11 Ex, 418 .— ex. oh. 

ALDERSON, B. — With respect to the question 
whether this instrument is or is not a bill of 
exchange, the case of Reg. v, Sawlm is un- 
doubtedly m point, I must own, however, that 
I now thmk I was wrong on that occasion. The 
case seems to have been decided on the ground 
that Gray v. Milner (8 Taunt. 739) governed it ; 
and the fact was not adverted to that Gray y. 
Milner may be thus explained ; that a bili of 
exchange made payable at a particular place or 
house is meant to be addressed to the person who 
resides at that place or house. — p. 415. 

Robarts v. Tucker (1851) 16 Q. B. 560 ; 20 
L. J. Q. B. 270 ; 15 Jur. 987.— EX. CH., 
distinguished and approved . 

Woods v, Thiedemann (1802) 1 H. & C. 478 ; 
10 W. R. 846. 

martin, b. — I should be sorry if it were sup- 
posed for a moment that I thought the case of 
Robarts v. Tuolter was not rightly decided. I 
believe it to have been perfectly rightly decided, 
but it has no bearing on this case. — p. 491. 

Bennett v. Parnell (1807) 1 Camp. 130, 
overruled . 

Phillips v. Im Thurn (1865) 18 O. B. (N.S.) 
694 ; 11 Jur. (N.S.) 489 ; 12 L. T. 457 ; 13 W. R. 
750.— C.P. 


Robarts v. Tucker, explained and distin- 
guished. 

Bennett v. Parnell (1807) 1 Camp. 130, 133. n. 

Stone v. Preeland (1769) 1 H. Bl. 317, n. ’ 

Cooper v. Meyer (1830) S L, J. (o.s.) K. B. 
171 ; 10 B. & C. 468. 

Considered. 

Bank of England v. Yagliano — in h.l. {infra). 

{Head note. — The respondent’s clerk, by forging 
letters of advice, and preparing and filling in 
forged drafts, in which he inserted the name of 
a foreign correspondent of the respondent as 
being that of the drawer, and the names of a 
foreign firm, who were existing persons and 
actual correspondents of the respondent, as being 
the names of the payees, procured his employers’ 
acceptance of those forged instruments, and 
obtained payment for them across the counter 
from the appellant bank. The clerk appropriated 
the moneys to his own use, which were thus lost 
to the bank: — Held (dissentient thus, lords 
BRAMWELL and FIELD) that the loss incurred on 
the forged bills must fall upon the respondent.] 
See judgments. 

Vagliano v. Bank of England (1888) 58 L. J. 
Q. B. 27 ; 22 Q. B. D. 103 ; 69 L. T. 864.— 
CHARLES, J. ; affirmed, (1889) 58 L. J. Q. B. 
357 ; 23 Q. B. D. 243 ; 61 L. T, 419 ; 37 W. R. 
640 ; 53 J. P. 564. — C.A. COTTON, LINDLEY, 
BOWEN, FRY and LOPES, L.JJ. ; ESHER, M.R. 
dissenting ; reversed , mm. Bank of England v. 
Vagliano (1891) 60 L. J. Q.B. 145 ; [1891] A. C. 
107 ; 64 L. T. 353 ; 39 W. R. 657 ; 55 J. P. 676, 
— H.L. (E.). LORDS HALSBURY, L.C., SELBORNE, 
WATSON, HERSCHELL, MAONAGHTEN, and 
MORRIS ; BRAMWELL and FIELD dissenting. 


Bank of England v. Vagliano, followed. 
Glutton v. Attenborough (1895) 65 L. J. Q. B. 
122 ; [1895] 2 Q. B. 707 ; 73 L.T. 496 ; 44 W. R. 
114 ; 60 J. P. 54.— O.A. ; affirmed, (1896) 66 L. J. 
Q. B. 221 ; [1897] A. 0. 90 ; 75 L. T. 556 ; 45 
W. R. 276.— H.L. (E.). LORDS HALSBURY, L.O., 
MAONAGHTEN, SHAND and DAVEY, 

Yeo v. Dawe, 32 W. R. 203 ; reversed, (1885) 
53 L. T. 125; 33 W. R. 739.— O A. BRETT, M.R. 
and BAGGALLAY, L.J. ; BOWEN, L.J. dissenting. 

Norton v, Ellam (1 837) 2 M. & W. 461 ; 1 
M. & H. 69 ; 6 L. J. Ex. 121 ; 1 Jur. 433, 
referred to. 

Bethell, In re (1887) 56 L. J. Ch.‘ 334 ; 34 
Ch. D. 561 ; 56 L. T. 92 ; 35 W. R. 330,— 
STIRLING, J. 

Norton v. Ellam, followed. 

, George, In xe, Francis t. Bruce (1890) 59 
L. J. Ch. 709 ; 44 Ch. D. 627 ; 63 L. T. 49 ; 3S 
W, R. 617.— OHITTY, j. 


Hall v. Smith (1823) 1 B. & C. 407; 2 
»D. & R. 584; 1 L. J. (o.s.) K. B. 142, 
overruled. 

Buckley, Ex parte (1845) 14 M. & W. 469 ; 14 
L. J. Ex. 341. 

PARKE, B. — I must really say that I think 
Hall v. Smith cannot be supported. — p. 475. 

PLATT, B. — 1 have no doubt that fit ill v. Smith 
cannot be supported, — p.«l76. 


7—2 
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2. Foreign Bills and Notes. 

Rothschild v. Currie (1841) 1 Q. B. 43 ; 4 
P. & D. 7.47 , 10 L. J. Q. B. 77 ; 5 Jur. 863, 
followed. 

Hirschfelcl r. Smith (1S66) 33 L. J. C P. 177 ; 
L. R. 1 G. P. 340 . 12 Jur.' (N.S ) 323 ; 1 H. & R. 
284.; 14 L. T. 886 : 14 W. R. 455.— C.P. 

Rothschild t. Currie, commented on. 
Hirschfeld v. Smith, appeared. 

Aymar v. Sheldon, 12 Weldon (N. Y.) 439, 

commented on. 

Horne r. Rouquette (1878) 3 Q. B. D. 514 ; 39 
L. T. 219 ; 26 W. R. 894.— c. A. brett, brah- 
WELL and COTTON, L.JJ. 

Trimbey v. Vignier (1834) 1 Bing, (n.c.) 151 ; 
4 M. & Sc. 695; 6 Car. & P. 25, not 
followed. 

Bradlaugh r. He Rin (1870) 39 L. J. C. P. 254 ; 
L. R. 5 C. P. 473 ; 22 L. T. 623 ; 18 W. R. 931. 
— EX. CH. : reversing (1868) 37 L. J. G. P. 318 ; 
L. R. 3 C. P. 538 ; i8 L. T. 904 : 16 W. R. 1128. 

CJOCKBURN. O.J. — With the greatest respect for 
the high authority of the very learned judges 
■who presided oil the occasion, I must say that 
the decision of the Court in Trimhcg v. Vignier 
surprises me. The opinions given by the two 
French advocates m that case seem to me to be 
perfectly reconcileable with each other. One of 
them, that of M. Blanchet, is positive that the 
138th article of the Code de Commerce is only 
available on behalf of the party making the 
indorsement in blank against the immediate 
holder under such indorsement. I, therefore, do 
not feel myself bound by that case. — p. 475. 

Rebel v. Tucker (1867) 37 L. J. Q. B. 46 ; 
L. R. 3 Q. B. 77 ; 17 L. T. 244 ; 16 W. R. 
338 ; 8 B. & S. 830 ; and Bradlaugh v. 
De Rin, d i.stinqu inked . 

Lee r. Abdy (1886) 17 Q. B. D. 309 ; 34 W. R. 
653 ; 55 L. T. 297. — DAY and WILLS, JJ. 

Rebel v. Tucker, distinguished. 

Alcoek i. Smith (1892) 61 L. J. Ck. 161; 
[1892] 1 Ch. 238 ; 66 L. T. 126. — C.A. LIND LEY, 
LOPES and KAY, L.JJ. 

Bank of Bengal v. Macleod (1849) 5 Moore, 
Ind. App. 1 ; 7 Moore, P. C. 35 ; 13 Jur. 
945 . — P.C., d ist i ng uish ed. 

Jonmenjoy Coondoo r. Watson (1884) 9 App. 
Cas. 561 ; 35 L. J. P. C. 80 ; 50 L. T. 4ll.— P.c. 

Polhill v. Walter (1832) 3 B. & Ad. 114 ; 1 
L. J. K. B, 92, considered. 

Derry r. Peek (1889) 5S L. J. Ch. 864 ; 14 
App. Cas. 337 ; 61 L. T. 265 ; 3S W. R. 33 ; 1 
Meg. 292. — H.L. (e.) ; re ter sing C.A. and restoring 
STIRLING, J. 

Polhil.1 v. Walter, distinguished. 

Oliver v. Bank of England (1901) 70 L. J. Ch 
377 ; [1901] 1 Ch. 652 ; 84 L. T. 253 ; 49 W. R. 
391. — KEKEWICH, J. 




3. Consideration. 

Forman v. Wright ; Southall v. Rigg (1S51) 
11 C. B. 481 ; 20 L. J. C. P. 145 ; 15 Jur. 
706 1 followed. 

Edwards r. ChaneeUor (1S88) 52 J. P. 454.— 
POLLOCK, B. and CHARLES, J. 


Sisou v. Kidman (1842) 3 Man. & G. 810 ; 4 
Scot f (N.R.) 429; 11 L. J. C. P. 100, 
explained. 

Crofts r. Beale (1851) 20 L. J. C. P. 186 ; 11 
C. B 172; 15 Jur. 709. 

MADLE, J. — There (Si son v. Kidman ) the plea 
was that the defendant never liad any value or 
consideration for the note ; it admits that there 
was a consideration, but alleges that the defen- 
dant had none. 

JERVIS, OJ. — The language of the plea is 
somewhat differently, and evidently more 
correctly stated m the report in the. Law Journal 
than in other books. — p. 173. 


Crofts v. Beale, distinguished. • 

Crears r. Hunter (or Burnyeat) (1887) 56 
L. J. Q. B. 51S ; 19 Q. B. D. 341 ; 57 L. T. 554 ; 
35 W. R. S21.— C.A. ESHER, M.R., LINDLEY 
and lopes, L.JJ. 


4. Acceptance. 

Montague v. Perkins (1853) 22 L. J. C. P. 
187; 17 Jur. 577; 1 W. R. 437, dis- 
tinguished. 

Carter i\ White (1882) 61 L. J. Ch. 465 ; 20 
Ch. D. 225. — KAY, J. ; affirmed m C,A. (ante, 
col. 197). 


Armiield v. Allport (1857) 27 L. J. Ex. 42 ; 

6 W. R. 63, distinguished. 

M l Call v. Taylor (1S65) 34 L. J. C. P. 365 ; 19 
C. B. (N.S.) 301 ; 11 Jur. (N.S.) 529 ; 12 L. T. 
461 ; 13 W. R. 840. 

willes, J. — That case would seem to have 
been an application of the doctrine in Penny v. 
Junes (1 C. M. & R. 439 ; 4 L. J. Ex. 12), that 
a person who puts his name on the back of a bill 
may be treated as a new drawer ; but that 
doctrine is inapplicable to notes, by reason of 
the Stamp Act. — p. 366. 


Smith v. Vertue (1860) 30 L. J. 0. P. 56 ; 9 
C. B. (N.S.) 214 ; 7 Jur. (N.S.) 395 ; 3 L. T. 
583 ; 9 W. R. 146, adopted. 

Decroixu, Meyer (1890) 59 L. J. Q. B. 538 ; 
25 Q. B. D. 343 ; 63 L. T. 414 ; 39 W. R. 2.— 
C.A. ESHER, M.R., LINDLEY and BOWEN, 
l.jj. ; affirmed, non. Meyer v. Decroix [1891] 
A. C. 520.— H.L. (E.). LORDS HALSBURY, L.O., 
WATSON and HERSOHELL ; LORDS BRAMWELL 

and morris dissejiting. 

Chaplin v. Levi (1852) 9 Ex. 531 ; 23 L. J. 
Ex. 117 ; 2 C. L. R. 556 ; 2 W. R. 241, 
commented on. 

Sharpies v. Rickard (1857) 26 L. J. Ex. 302 ; 
2 H. & N. 57 ; 5 W. R. 568.— EX. 


Garrard v. lewis (1S82) 10 Q. B. D. 30; 47 
L. T. 408 ; 31 W. R. 475. — BOWEN, L.J., 
dicta applied. 

Harvey v. Cane (1876) 34 L. T. 64; 24 
W. R. 400, considered. 

Herdman r. Wheeler (1901) 71 L. J. K. B. 
270 : [1902] 1 E. B. 361 ; 86 L. T. 48 ; 50 W. R. 
300.— LORD ALVBRSTONE, C.J., DARLING and 
CHANNELL, JJ, 
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5. Negotiation. ^ 

Smith, In re, Yates, Ex parte (1857) 2 Do G. 
& J. 191 ; 27 L. J. Bk. 9 ; 4 Jur. (N.S.) 
619 ; 6 W. R. 178 . — l.jj., commented on. 

Lecaan v. Ivirkman (1859) 6 Jur. (n.s.) 17 ; 7 
W. R. 199— C^P. 

Evans v. Cramlington (1(51)3) Cavtk. 5 ; 2 
Vent. 307; Skin. 2(54; 1 Show. 4, din- 
fiin/uished. 

Sigourney r. Lloyd (1828) S B. & C. 622 ; 3 
M. & R 38 ; 7 L. J. (o.s.) K. B. 73 ; 32 R. R. 
504.— K.B. 

Murrow v. Stuart (1853) 8 Moo. P. 0. 2(57, 
followed. 

Buckley v. Jackson (1868) L. It. 3 Ex. 135 ; 
18 L. T. 886. — EX. 

Patterson, In re. Mitchell v. Smith, 10 Jur. 
(N.S.) 578 ; reversed, (1864) 33 L. J. Gh. 596 ; 
12 W. R- 941 ; 10 L. T. 801 ; 4 De G. J. & S. 
422 ; 4 N. R. 310. 

Bartrum v. Caddy (1838) 1 P. & D. 207 ; 9 
A. & 15. 275 ; 1 W. W. is H. 724 ; 8 
L. J. Q. 15. 31, distinguished. 

Glasscock r. Balls (1889) 59 L. J. Q. B. 51 ; 
24 Q. 14. D. 13 ; (52 L. T. 163 ; 38 W. R. 155. 
— O.A. ESHER, M.lt., BINDLEY and LOPES, L.JJ. 

esher. MR. — This case is not within the 
decision in Bartrum v. Cuddy, first, because 
here the note was not paid ; and, secondly, 
because, even if it had been paid, it was never 
returned to the hands of the makor. — p. 52. 

Goodall v. Ray (1835) 4 D. P. O. 76 * 1 H. 

& W. 333, //urdioued. 

Whitehead v. Walker (1842) 10 M. & W. 696 ; 
12 L. J. Ex. 28 ; 7 Jur. 330. 

PARKE, B. — The case of Burrouyh v. Jloss (10 
B. & 0. 558) is good law, and has been recognised 
in this Court. Nor do 1 think that case is 
affected by the decision of Coleridge, J., in 
(foodall v. liny. It seems to me that either 
there must be some inaccuracy in the report, or 
there must have been in that case that sort of 
formal notice to the plaintiff which is equivalent 
to an agreement to set off the cross demand as 
against him. On that ground the case may, 
perhaps, be supported, otherwise I cannot assent 
to the position that a mere notice of a set-off 
between the payee and the maker can operate to 
restrict the negotiability of a promissory note. 
Besides, the decision of the point was unnecessary 
in that case, inasmuch as the plaintiff's demand 
was for a sum less than the amount of the note. 
I cannot, therefore, consider that case as an 
authority that mere notice of the set-off makes 
any difference. — p. 698. 

Whitehead v. Walker, followed. 

Oulds v. Harrison (1854) 10 Ex. 572 ; “3 C. L. 11. 
353 ; 24 L. J. Ex. 66 ; 3 W. R. 160.— EX. 

Jones v. Lane (1S39) 3 Y. & 0. 281. 294 ; 8 
L. J. Ex. Eq. 41 ; 3 Jur. 265, overruled. 

Deuters r. Townsend (1864) 33 L. J. Q. B. 301 ; 
10 Jur. (N.S.) 1072 ; 12 W. R. 1002 ; 10 L. T. 602 ; 
5 B. & S. 613.— Q.B. % 

[ Jones v. Lane, deciding that when an overdue 
bill or note is indorsed after action brought, the 
indorsee, with notice of the action, has no right 
of action upon it, is overruled in Beiders v. 
Townsend.'] 


Poster v. Mackinnon (1869) 38 L. J. C. P. 
310 ; L. R. 4 C. P. 704 ; 20 L. T. 887 ; 17 
W. R. 1105, discussed. 

Lewis v. Clay (1S97) 67 L. J. Q. B. 224 ; 77 
L. T. 653 ; 46 \V. R. 319.— RUSSELL, C.J. 

Foster v. Mackinnon and Lewis v. Clay, 

considered. 

Herdman r. Wheeler (1901) 71 L. J. K. B. 
270 ; [1902] 1 K. B. 361 ; 86 L. T. 48 ; 50 W R. 
300.— LORD ALVERSTONE, O.J., DARLING- aild 
OHANNELL, JJ. 

Thiedemann v. Goldschmidt, 1 Giff. 142 ; 5 
Jur. (N.s.) 855 ; 33 L.T. (o.S.)2»8 ; 7 W. R. 627 ; 
reversed, (1S59) 1 De G. F. A J. 4 ; 1 L. T. 50 ; * 
8 W. R. 14. — l.c. and l.jj. 

Robinson v. Reynolds (1841) 2 Q. B. 196 ; 3 
P. &D. 611 ; 1 G. & D. 526 ; 9 L. J. Q. B. 
249. — Ex. CH., approved. 

Thiedemann v. Goldschmidt (supra'). — l.jj. 

Dawson v. Prince, 26 L. J. Ch. 849 ; 3 Jur. (N.s.) 
902.— M.R. ; reversed , (1857) 2 De G. & J. 41 ; 27 
L. J. Ch. 169 ; 4 Jur. (N.s.) 497 ; 6 W. R. 
161.— O.A. 

Redfern v. Rosenthal (1901) 85 L. T. 313.— 
OHANNELL and BUCKNILL, JJ. ; reversed, (1902) 

86 L. T. S55. — C.A. OOLLINS, M.R., MATHEW and 
COZENS-HARDY, L.JJ. 

6. Presentment for Payment. 

Ambrose v. Hopgood (1809) 2 Taunt. 61 ; 
and Callaghan v. Aylett (1810) 2 Camp. • 
549, overruled. 

Fenton v. Goundry (1811) 13 East 459. 

LORD ELLENBOROUGH, o.J— I admit that in 
Callaghan, v. Aylett a different doctrine pre- 
vailed ; and therefore in giving the opinion 
which I now hold, I do it with a reserve to look 
into that case ; and if I see grounds to suspend 
or alter my present opinion, I shall declare it 
before the end of the term. — p. 470. GROSE and 
bayley, JJ. agreed. 

[No further notice was taken of this case m 
the course of the term, and therefore the judg- 
ment of the Court, stood for the plaintiff.] 

Cooks v. Masterman (1829) 9 B. & C. 902 ; 

4 M. & R. 676 ; 8 L. J. (O.S.) K. B. 77, 
followed. 

London and River Plate Bank r. Bank of 
Liverpool (1895) 65 L. J. Q. B. 80; [1896] 1 
Q. B. 7 ; 73 L. T. 473.— MATHEW, J. 


7. Dishonour. 

Bickerdike v. Bollman (17S6) 1 Term Rep. 

405 ; 1 R. R. 242, considered. 

Rucker r. Hiller (1812) 16 East 43 ; 3 Camp. 

217 ; 14 R. R. 278. 

Bickerdike v. Bollman, approved. 

Walwynv. St, Quin tin (1797) 1 Bos, & P. 

652 ; 2 Esp. 515, disapproved 
£!ory r. Scott (1820) 3 B. ic Aid. 619. 

Abbott, C.J. — There is, however, great diffi- 
culty m distinguishing this case from Walwynv. 

St. Quint in. But I must say that. I cannot asseuT^, 
to the law there laid down ; for, if notice had in 
that case been given to the drawer he might have 
had his remedy over against a third person, — 
p. 622. 
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Bickerdike v. B oilman, considered. 

Lafitte r. Slatter (1830) 6 Bing. 623 ; 4 M. & P. 
457 ; 8 L. J. (0 S.) C. P. 273 ; 31 R. R. 510. 

TINDAL, C.J. — Btckerdike v. B oilman has 
always been considered as an excepted case ; and, 
perhaps, it, applies only where the bill has been 
accepted for the accommodation 1 of the drawer, 
who, m such case, if he knew that the acceptor 
had no assets, can incur no damage from want of 
notice. The principle of that case therefore is 
not to be extended. And in many other decisions, 
particularly in Rucker v. Hiller, it has been laid 
down that the drawer is entitled to notice if he 
have reasonable ground to expect the bill will be 
paid, although he have no assets in the acceptor's 
hands. — p. 626. 


Cory v. Scott (supra), followed. 

Norton v. Pickering (1828) 8 B. & C. 610 ; 3 
M. & Ey. 23 ; 7 L. J. (o.S.) K. B. 85.— k.b. 


Tindal v. Brown (1786) 1 Term Rep. 167, 
and Barclay, Ex parte (1802) 7 Ves. 597. 
— L.c., overruled. 

Chapman v. Keane (1835) 3 A. &: E. 193 ; 4 
N. & M. 607 ; 4 L. J. K. B. 185. 

DENMAN, C.J. (for the Court). — The objection 
to the plaintiff’s recovery was founded on the 
case of Tindal v. Brown, in which all the judges 
of this Court, except Lord Mansfield, considered 
a notice given by one who was not the holder as 
no notice, on the ground that the drawer was 
not "thereby apprised of the holder’s intention to 
look to him for payment ; and this case was dis- 
tinctly recognised, and its principle adopted, by 
Lord Eldon, in Ex parte Barclay (7 Ves. 697). 
Notwithstanding these high authorities, it is clear 
from Jameson v. Swbvton (2 Camp. 373), Wilson 
v. S wakey (1 Stark. 34), and also from the learned 
treatises on Bills of Exchange, that the contrary 
doctrine has prevailed in the profession, and we 
must presum'e a contrary practice m the commer- 
cial world. It is universally considered that the 
party entitled as holder to sue upon the bill may 
avail himself of notice given in due time by any 
party to it. In the nisi prius cases just referred 
to, no express allusion was made to Tindal v. 
Brown , or Ex parte Barclay, but we can hardly 
conceive that they were not present to the recol- 
lection of Lord Ellenborough and Lawrence, J., 
or the counsel engaged. These learned judges,' 
indeed, decided them at nisi prius, but without 
question. We are now compelled to determine 
whether the case of Tindal v. Brown, as to this 
point, be good law. We think that it is not. If 
it were, the holder might secure his own right 
against his immediate indorser by regular notice ; 
but the latter, and every other party to the bill, 
would be deprived of all remedy against anterior 
indorsers, and the drawer, unless, each of those 
parties should in succession take up the hill im- 
mediately on receiving notice of dishonour, a 
supposition which cannot be reasonably made. 
We may add that this point was not necessary 
for the decision of the case, as this Court, includ- 
ing Lord Mansfield, granted a new trial on a 
different ground. — p. 197. 


Chapman v. Keane, folloiced. 

Harrison r. Ruscoe (1846) 15 M. & W. 231 
15 L. J. Ex, 110 ; 10 Jui> 142. — EX. 

i 


De Bei$t v. Atkinson (1794) 2 H. Bl. 
336, held overruled. 

Maltass v. Siddie (1859) 5 Jur. (N.s.) 1169 ; 
28 L. J. C. P. 257 ; 6 C. B. (N.S.) 494 ; 7 W. R. 
149. 

BYLES, J. — The case of Be Berilt v. Atkinson 
may, I think, be considered overfilled. — p. 1171. 

[See Sands v. Clarke, 8 0. B. 751; 19 L. J. 
C. P. 84.] 

Warrington v. Eurbor (1807) 6 Esp. 89 ; 8 
East 242 ; and Swmyard v. Bowes (1816) 
5 M. & S. 62 ; 17 R. K. 274, distinguished. 

Camidge v. Allenby (1827) 6 P>. A 0. 373 ; 
9 D. & R. 391 ; 5 L. J. (o.S.) K. B. 95. 

BAYLEY, J. — One short observation disposes of 
Warrington v. Furbor and Swinyurd v. Bowes, 
the authorities cited to show that it was not 
necessary in this case to prove presentment for 
payment. In those cases, the person insisting 
on the want of presentment was not a party to 
the bill ; but here the defendant was a party to 
the notes, for they were payable to the bearer on 
demand, and he was the holder of them, mid 
when such notes are passed from liaml to hand 
the person taking them must trace his right 
through the former holder. — p. 381. 

Strange v. Price (1839) 10 A. & E. 125 ; 
8 L. J. Q. B. 197 ; 2 P. A D. 278 ; 3 Jur. 
361, held overruled. 

Paul r Joel (1858) 27 L. J. Ex. 380.— ex. ; 
affirmed, (1859) 4 H. & N. 355 ; 28 L. J. Ex. 
143 ; 5 Jur. (N.S.) 603 ; 7 W. R. 287.— EX. OH. 

MARTIN, B. — I own I consider Bailey v. Porter 
(14 M. A W. 44 ; 14 L. J. Ex. 244) overrules 
that. — p. 382. 

Boulton v. Welsh (1837) 3 Bing. (N.O.) 688 ; 
4 Scott 425 ; 3 Hodges 77 ; 6 L. J. C. P. 
243 ; 1 Jur. 263, overruled. 

Robson v. Curlewis (1842) 2 Q. B. 421 ; 1 
Oar, & M. 378 ; 3 G. & D. 69. 

DENMAN, C.J. — In Messenger v. Southey (1 
M. & G. 76), Tindal, C.J. admits that Iledger v. 
Steavenson (2 M. & W. 799) may have been 
properly decided ; and in Furze v. Sharwood 
(2 Q. B. 414), we observed that “ Messenger v. 
Southey shows a great relaxation of the rule laid 
down in the Exchequer Chamber [in Solarte v. 
Palmer (1 Cro. & J. 417)], and House of Lords 
(ibid. (1 N. Cas. 194)], on the part of the Lord 
Chief Justice, and that Boulton v. Welsh can 
hardly be now deemed a satisfactory authority.” 
— p. 422. 

[In 1 Car. & M. p. 379, it is stated that the 
Court expressly overruled the case of Boulton v. 
Welsh.] 

8. Protest. 

Harris v. Benson (1831) 2 Str. 910, overruled. 

Rea V. Meggott (1734) Cas. temp. Hardw. 
77, held overruled. 

Lumley v. Palmer (1834) 2 Str. 1000, 
approved. 

Windle v. Andrews (1819) 2 B. & Aid. 696 ; 2 
Stark. 425. 

ABBO^gr, o.J. — In Harris v. Benson, which 
arose in the 5 Geo. 2, it was held that the drawer 
of an inland bill of exchange was not chargeable 
with interest for want of a protest ; and about 
two years subsequent to that decision, the Lord 
Chief Justice of the Common Pleas held, in the 
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case of Ben. v. Meyqott , that a pargl acceptance 
of an inland bill was not binding : both these 
points depend upon the same clause .in the 
stat. 3 & 4 Anne, c. 9. Lord Hardwieke, however, 
shortly afterwards, in the case of Luntley v. 
Palmer , overruled the latter of these decisions, 
and the Gourt'of King’s Bench, upon argument, 
supported him in that opinion ; to which the 
Lord Chief Justice of the Common Pleas after- 
wards acceded. From that time to the present 
Lnmley v. Palmer has been considered to be, 
and has been acted upon, as law. — p. 699. 

Yandewall v. Tyrrell (1827) Moo. & M. 87, 

considered. 

Geralopulo r. Wider (1851) 10 C. B. 690 ; 20 
L, J. O. P. 105 ; 15 Jut. 316.— C.P. 


9. Liabilities oe Parties. 

Lambert, Ex parte (1806) 13 Yes. 179, held 
overruled. 

Overcnd, Gurney & Go. , In re, Swan, Ex parte 
(1868) L. 11. 6 Eq. 341 ; 18 L. T. 230 ; 16 
W. R. 560. 

malins, v.-c.—Thc authorities show that the 
broad proposition for which Ex parte Lambert 
was relied upon by the counsel for the official 
liquidator, namely, that the. transferee of a bill 
after dishonour can under no circumstances have 
a better right against the acceptor than the 
drawer would have, cannot at this day be main- 
tained, and, indeed, they most conclusively show 
that that case is no longer law. 

Sleigh v. Sleigh (1S50) 5 Ex. 514 ; 19 L. J. 
Ex. 315, commented on. 

Cook v. Lister (1863) IS O. B. (NS.) 543, 
594 : 32 L. J. G. P. 121 ; 9 Jur. (N.s.) 823 ; 

7 L. T. 712 ; 11 W. R. 309, approved. 

Fox, In re, Bishop, Ex parte (1880) 50 L. J. Ch. 
18 ; 15 Ch. D. 400 j 43 L. T. 165 ; 29 W. R. 
144.— C.A. 

THESIGER, L.iT. — I will assume that Sleigh v. 
Sleigh was rightly decided, and thorefore that 
the indorsor of a bill of exchange, who pays it 
without having had any notice of dishonour, 
though ho waives his right to have that notice, 
has no right of action against the person who is 
primarily liable to pay the bill. I will further 
assume that England v. Marsden was correctly 
decided ; in other words, that, though a person 
who has been compelled to pay a bill of exchange 
has a right of action against the person primarily 
liable, he has no such right when he has volun- 
tarily placed himself in the position of being 
compelled to make the payment. Though, how- 
ever, I assume for the purpose of the present 
case that those cases were rightly decided, I will 
not say that I do not think they may be open to 
further consideration when the occasion for it 
arises, for I think that the observations of the 
late Mr. Justice Willes in Cook v. Lister are well 
worthy of consideration. — p. 417. 

Hindhaugh v. Blakey (1878) 47 L. J. C. P. 
345 ; 3 C. P. D. 136 ; 38 L. T. 221"*; 26 W. R. 
480, held erroneous. 

Don v. Watt (1812) F. 0. Vol. xvi. 647 ; and 
Watters (1818) F, C. Yol. xix. 489, observed 
upon. j 


Matthews v. Bloxsome (1864) 33 L. J. Q. B. 

209 : 10 Jur. (n.s.) 998 ; 10 L. T. 415 ; 12 

W. R. 759, questioned. 

Steele v. M‘Kinlay (18S0) 5 App. Gas. 754 ; 
43 L. T. 358 ; 29 W. R. 17 .— h.l. (so.). 

LORD BLACKBURN. — The case of Matthews v. 
Bloxsome was much, and properly, relied upon by 
the counsel for the appellants. It was one very 
peculiar in its circumstances. ... It was per- 
fectly manifest that the defendant gave authority 
to fill up the blank stamp paper m such a way as 
would make him liable as indorser to the plaintiffs, 
and meant that to be done ; if the blanks had been 
filled np by the plaintiffs with the name of one of 
their clerks as drawer of a bill payable to bearer, 
there could have been ifo defence. But by a 
blunder of the plaintiffs, it was filled up inserting 
their own names as drawers. No one could help 
wishing to baffle such a defence. I was a party 
to the judgment of the Queen’s Bench by which 
they did so, but I greatly doubt if it was sound. 
It seems to me to be a very violent thing to 
construe a document which, on the face of it, 
purported not to be drawn by the plaintiffs, and 
indorsed for them by the defendant, who pur- 
ported to be the drawer, as being, in consequence 
of extrinsic evidence, in legal effect drawn by the 
defendant, and indorsed to the person who pur- 
ported on it to be drawer. But the case, if good 
law, can only bo an authority for considering a 
bill as if it were amended, so as to be what it was 
intended to be, when the evidence is clear what 
the intention was, and the bill was drawn up in 
its actual form by blunder. — p. 773. 

lord selborne, L.c. — As the decision in the 
Court below was mainly rested upon the view 
taken by the Court of the proper construction of 
the Mercantile Law Amendment (Scotland) Act, 
1866, s. 11, and the subsequent Act of 1878 (41 
Viet. c. 13), I think it right to add the expression 
of my own clear opinion that the Act of 1878 is in 
effect a declaration by the Legislature that the 
decision of the English Common Pleas Division m 
the case of Hindhaugh v. Blakey was erroneous ; 
and, as no distinction whatever was made by the 
terms of the English enactment corresponding 
with the 11th section of the Scottish Act between 
one kind of acceptance and another, I think that 
the effect of that declaration, although in terms 
confined to an acceptance by the drawee of a bill 
(which was the actual case in Hindhaugh v. 
Blaheg) is necessary to displace the whole con- 
struction of the English statute on which that 
decision was found.— p. 785. 

Steele v. M'Kinlay, distinguished. 

Holmes v. Amaza Durkee (1883) 1 Gab. & E. 23. 

williams. J. — The second point is that a bill of 
exchange being the creature of the law merchant, 
the defendant did not become an indorser to the 
plaintiffs of the bill in question, because, accord- 
ing to that law, the only person who becomes a 
true and proper indorser of a bill must be himself 
a holder to whom the bill has been transferred 
ancl who, by indorsement, transfers his rights to 
an indorsee, and that what the defendant did 
hqj’e was essentially different from this ; that the 
defendant, if liable at all, could only be so upon a 
contract of suretyship which required to be veri- 
fied by a memorandum in writing according Co* 
the Statute of Frauds^ and that, there being no 
such memorandum in this case, the action must 
fail. In support of this contention, the opinion 
of Lord Blackburn iq Steele v. MKinlay was 
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cited. The actual point before me was not, how- 
ever, judicially decided. — p. 25. 

Steele v. M'Kinlay, distinguished. 

Reynolds v. Wheeler (1S61) 10 0. B. (n.s.) 
561 ; 30 L. J. C. P. 350 ; 7 Jur. (N.s.) 1200 ; 
4 L. T. 472, approved. 

Macdonald r. Whitfield (1S83) 8 App. Cas. 733 ; 
52 L. J. P. C. 70 ; 49 L. T. 466.— P.c. 

LORD WATSON (for the Privy Council). — The 
authority of Reynolds v. Wheeler , and similar 
cases, is in nowise affected by the decision of the 
House of Lords in the Scotch case of Steele v. 
M'Xinlay , which is referred to in the judgment 
of the Court below. — p. 748. [The learned 
lord then proceeded to distinguish that case at 
length.] 

Steele v. M'Kinlay, confirmed. 

Jenkins v. Comber (1898) 67 L. J. Q. B. 780 ; 
[1S98] 2 Q. B. 16S ; 78 L. T. 752; 47 W. R. 
48. — wills and Kennedy, jj. 


10. Discharge. 

Johnson v. Kennion (1765) 2 Wils. 262, com- 
mented on. 

Bacon v. Wearies (178S) 1 H. Bl. S8. 

WILSON, 3 . — That case is inaccurately reported ; 
and I am disposed to think that the Chief Justice 
never said what he is there stated to have said. — 
p. 90. 

Bacon v. Searles, questioned. 

Purssord r. Peek (1841) 9 M. & W. 196 ; 12 
L. J. Ex, 103. 

[Counsel urged that in Bacon v. Searles it was 
held that the indorsee of a bill of exchange, having 
received part of the contents from the drawer, 
could not recover more than the residue from the 
acceptor ; and that, when the drawer pays the 
whole, the acceptor is entirely discharged ; and 
further, that the doctrine is repudiated, that, 
after receiving payment for the amount, the 
holder can he trustee for the drawer.] 

lord abinger, c.B. — If that be the principle 
of that case, it may be a question whether, if it 
were now considered, it would not be overruled, 

— p. 201. 

Bacon v. Searles, overruled. 

Beck v. Robley (1774) 1 H. Bl. 89, n., com* 
in ented on. 

Jones v. Broadhurst (1850) 9 C. B. 173. 

CRESSWELL, J. (for the Court). — Considering 
this case of Bacon v. Searles with reference to 
the point decided — that part of a bill (accepted 
for value) being paid by a drawer or indorser, 
disentitles the indorsee to recover from the 
acceptor move than the balance remaining 
unpaid — it has been overruled by modern 
decisions, and is not now deemed to he law ; 
and. if it is to be considered as the case of an 
accommodation bill, it ■-> inapplicable to the 
questions which arise on this plea. — p. ISO. m 

Jones v. Broadhurst, questioned. 

** Solomon r. Davis (1883) 1 Cab. A E. 83. 

STEPHEN. J. — I am satisfied that .Jones v. 
Broadhurst docs not apply to tins ease (the case 
where a hill has been accepted for The accommo- 
dation of the drawei) at a[), aucl I entertain some 


doubt whether Cooky. Lister (13 C. B. (N.s.) 543), 
a later decision of the same Court, has not greatly 
shaken the authority of Jones v. Broadhurst , 
although Jones v. Broadhurst is cited as an 
authority m a still later case in the Court of 
Common Pleas, viz., Thornton v. Maynard (L. R. 
10 C. P. 695), which passes over *Cooh v. Lister 
unnoticed. . . . The judgment in Jones v. 
Broadhurst is, however, based upon the fact 
that the bill in that case was a bill for value, 
and it is repeatedly stated in the elaborate 
judgment that it has no application to accom- 
modation bills. This is clearly pointed out in 
Cooh v. Lister. 


George, In re, Frahcis v. Bruce (1890) 59 
L. J. Oh. 709 ; 44 Ch. D. 627 ; 63 L. T. 49 ; 
38 W. R- 617.— CHITTY, 3., followed. 
Foster v. Dawber (1851) 6 Ex. 839 ; 20 L. J, 
Ex. 385 , and Crowe v. Clay (1854) 9 Ex. 
604: 23 L. J. Ex. 150; 18 Jur. 654; 2 
W. R. 204.— ex. CH., adopted. 

Edwards v. Walters (1896) 65 L. J. Ch. 557 ; 
[1896] 2 Ch. 157 ; 74 L. T. 396 ; 44 W. R. 547.— 
C.A. LINDLEY, LOPES and KAY, L.JJ. 


De Bernales v. Fuller (1810) 14 East 590, n. ; 
2 Camp. 426, explained. 

Warwick v. Rogers (1843) 5 M. & G. 340 ; 
6 Scott (N.R.) 1; 12 L. J. C. P. 113, 
approved. 

Prince r. Oriental Bank Corporation (1878) 
47 L. J. P. C. 42 : 3 App. Cas. 325 ; 38 L. T. 41 ; 
26 W. R. 543.— P.C. 

SIR MONTAGUE SMITH (for J. C.).— The CaSO 
of Be Bernales v. Fuller appears to be, in some 
degree, an exceptional one, and turned upon the 
precise circumstances existing in it. At first 
sight, it seems opposed to the general rule that 
a principal cannot sue a sub-agent for want of 
privity existing between them. The case has 
been referred to in several later decisions. It 
has never been overruled, and it has been put 
on a ground on which it may stand by Mr. 
Justice Maule in Warwick v. Rogers (5 M, & G. 
340). He says : “ In Be Bernales v. Fuller , 
where money was paid into a banking-house for 
the purpose of taking up a particular hill which 
was lying there for payment, it was held to be 
money had and received to the use of the then 
owner and holder of the "bill, and that it could 
not be applied by the bankers to the general 
account of the acceptor who paid the money, 
though the bankers’ clerk had said at the time 
the money was paid in that be would not give 
tip the bill till he had seen his master. But 
that decision turned upon the fact, that the 
money having been expressly paid into the 
defendants’ house for the specific purpose de- 
clared at the time of taking up that particular 
| hill, and that purpose not having been directly 
, repudiated till afterwards, it must be taken to 
j have been received at the time for the use of the 
! holder of the hill.” It would seem, therefore, 

| that the case may be supported on the ground 
j that money had been paid in specifically for the 
I payment of the particular bill, and had been 
j accepted by the bankers for that purpose, and 
that they made themselves, by so accepting the 
money, agents to hold it for the plaintiffs— 
, 26 W. K, p. 545. 
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Prince v. Oriental Bank, referred to. 

Bank of Africa v. Colonial Government (18SS) 
57 L. J. B. 0. <56 ; 13 App. Ons. 215 • 5S L. T. 
427.— P.C. LORDS WATSON, HOBHOUSE and 
MAONAGHTEN, SIR B. PEACOOIC and SIR 
R. COUCH. 

Laxton v. Peat (1309) 2 Camp. 185. 

Collott v. Haigh (1812) 3 Camp. 281. 

Overruled. 

Feritum r. Pocock (1813) 5 Taunt. 192 ; 1 
Marsh. 14. 

mAnseield. C.J. — This case of Lawton v. Peat 
certainly is the first in which it was ever sup- 
posed that the acceptor of a bill of exchange 
was not the first person and the last person 
compellable to pay that bill to the holder of it, 
and that anything could discharge the acceptor, 
except payment, or a release ; and I never before 
knew that there was any difference between an 
acceptance given for accommodation, and an 
acceptance for value. When I first saw that 
ease in Campbell, I was in the same state as 
Gibbs, J., and doubted a great deal whether it 
could be law. The case of Collott v. Haigh must 
be considered, not as a separate decision, but as 
resting on the authority of the former. It is 
utterly impossible for any judge, whatever his 
learning and abilities may be, to decide at once 
rightly upon every point which comes before 
him at nisi prim, and whoever looks through 
Campbell’s Reports will be greatly surprised to 
see, among such an immense number of ques- 
tions, many of them of the most important kind, 
which come before that noble and learned judge 
[Ellenborough], not that there are mistakes, but 
that he is in by far the most of the causes so 
wonderfully right, beyond the proportion of any 
other judges. But upon this case we think wc 
are bound to differ from him, and to hold that 
it is impossible for us to consider the acceptor 
of an accommodation bill in the light of a surety 
for the payment of the drawer, and that wo 
cannot therefore say that he is discharged by the 
indulgence shown to the drawer (p. 195). . . . 
The case before Gibbs, J. (Kerrisim v. Coolie, 
3 Camp. 362) has shaken this decision in Lawton 
v. Peat, and we think rightly. — p. 196. 


Renewal. 

Gibbon v. Soott (1817) 2 Stark. 286; 19 
R. R. 723, dimmed. 

Maillard v. Page (1870) L. R. 5 Ex. 312 ; 39 
L. J. Ex. 235 ; 23 L. T. SO.— EX. 

Alteration,. 

Bishop v. Chambre (1827) Moody & M. 116 ; 
3 Car. & P. 55, corrected. 

Knight r. Clements (1838) 8 A. & E. 215 ; 
3 N. & P. 375 ; 7 L. J. Q. B. 144 ; 1 W. W. & H. 
280 ; 2 Jur. 395. 

denman, g.j. (for the Court).— The case of 
Bishop v. Chambre. was .cited on the trial for 
the plaintiff, and the marginal note appears 
favourable to him. But Lord Tenterden’s pro- 
ceeding on that occasion was, in truth, the other 
way ; he permitted the jury to inspect^ the bill, 
to see if there had been any alteration, which 
there manifestly had, and then decided against 
the party producing it for want of proof that it 
was made before the instrument was complete. 
— p. 221, 


Catton v. Simpson (1S'38) 8 A. & E. 136, 
overruled. 

Gardner v. Walsh (1855) 5 El. & Bl. 83 : 24 
L. J. Q. B. 285 ; 1 Jur. (N.S.) 828 ; 3 W. R. 460 

CAMPBELL, C.J. (for the Court). — That case 
certainly does very nearly resemble the present. 
The defendant had, as surety, signed a joint 
and several promissory note with the principal 
debtor, having no reason to suppose that any 
one else was to sign it. Afterwards the payee, 
without the knowledge of the defendant, induced 
another person to sign it, with a view to 
strengthen the security ; and the Court held that 
the defendant was liable still upon it. But the 
decision took place merely on refusing a rule to 
show cause why there should not be a new trial. 
It seems to have proceeded on the ground that, 
as the new surety could not be liable on tlie note 
by reason of tlie" stamp laws, the alteration 
operated nothing, although the counsel urged 
that “ a note with an altered date docs not bind 
any one to the new contract, yet tlie old con- 
tract is void.” The judgment of the Court was 
without further reasons in these words : “ In the 
absoncc of all authority, we shall hold that this 
was not an alteration of the note, but merely an 
addition which had no effect.” With sincere 
respect to the learned judges who concurred in 
this decision, we feel bound to say that, in our 
opinion, it is contrary to the authorities, and 
that it is not law. — p. 90. 

Catton v. Simpson and Gardner v. Walsh, 

observed upon. 

Aldous r. Cornwell (1868) 37 L. J. Q. E. 201 ; 
L. R. 3 Q. B. 573 ; 9 B. & 8. 607 ; 16 W. E. 1045. 
— Q.B. 

Bigot’s Case (1614) 11 Rep. fol. 27a, dis- 
sented from. 

Aldous v. Cornwell (1868), supra. 

[The second resolution in Pigot's Case stated 
that, “ if the obligee himself alters the deed . . . 
although it is in words not material, yet the ' 
deed is void.”] 

lush, J. (for the Court). — This being the state 
of the authorities we think we are not bound by 
the doctrine in Pigot's Case , or the authority 
cited for it : and, not being bound, we are 
certainly not disposed to lay it down as a rule 
of law that the addition of words which cannot 
possibly prejudice any one, destroys the validity 
of the note. ' It seems to us repugnant to justice 
and common sense to hold that the maker of a 
promissory note is discharged from his obligation 
to pay it because the holder has put m writing 
on the note what the law would have supplied if 
the words had not been written.— p. 579. * 

Price v. Shute, Molloy, b. 2, ch. 10, § 28, 
questioned. 

Paton v. Winter (1809) 1 Taunt. 420. 

lawrenoe, J. observed that in Master v. 
Miller (4 T. R. 320), three judges against 
Buffer, J. thought there must have been some 
mistake in Molloy’s account of that decision, or 
that the case was not law ; and that Lord 
Kenyon, C.J. held that the case did not con- 
flict with Master v. Miller , because there the 
acceptance only was altered, but there was no 
alteration of tlie bill itself: m Master v. Miller 
it was held that an alteration made in the bill 
vitiated the bill against all parties. — p. 423. 
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Parry v. Nicholson (1845) 13 M. & W. 
778 ; 2 D. & L. 640 ; 14 L. J. Ex. 119, 
questioned. 

Hirscliman v. Budd (1873) 42 L. J. Ex. 113 ; 
L. B. 8 Ex. 171 ; 2S L. T. 602 ; 21 W. R. 582. 

KELLY, C.B. — But then we are pressed with 
the authority of Parry v. Nicholson, and 
especially with the observation there attributed 
to Parke, B., that the date of a bill is immaterial- 
Now, there can be no question that in some cases 
the date would be immaterial, and, although 
altered, the defendant would still be bound. In 
Parry v. Nicholson the facts are not clearly 
stated ; and the decision may perhaps be sup- 
ported on the ground that, according to the 
evidence there given, the date was immaterial. 
But I cannot think that the learned judge could 
have laid down as a general principle that the 
date of a bill is not material, although it may 
have been true as to the particular case ; and 
the cases he referred to do not by any means 
bear out any such general proposition. I will 
add, especially with regard to Hemming v. 
Trenery (9 A. & E. 92G), on which he bases his 
judgment, that it was an action on a guarantee. 
The plea was non assumpsit. Upon the trial it 
was proved that the instrument had been inter- 
lined ; but the first count of the declaration was 
upon it in its original form, and it was held very 
properly that the defence of alteration ought to 
have been specially pleaded. 

11. Actions on. 

Leftley v. Mills (1791) 4 Term Rep. 170 ; 

2 E. R. 350, distinguished. 

Wells v. Giles (1836) 2 Gale 209; and 
Hartley v. Case (1825) 1 Car. & P. 555 ; 

6 D. & R. 505 ; 4 B. & C. 339 ; 3 L J. 
(O.s.) K. B. 262, followed. 

Kennedy r. Thomas (1894) 63 L. J. Q. B. 761 ; 
[1894] 2 Q. B. 759 ; 9 R. 564 ; 71 L. T. 144 ; 42 
W. R. 641.— O. A. LINDLEY, LOPES and DAVEY, 
L.JJ. 

. Lost Bill. 

Mossop v. Eadon (1810) 16 Yes. 430, held 
overruled,. 

Macartney v. Graham (1828) 2 Sim. 285. 

SHAD WELL, v.-c. — The case of Mossop v. 
Eadon has been overruled by the decision in 
Hansard v. Robinson (7 B. & C. 90). — p. 287. 

Macartney v. Graham, questioned. 

Hansard v. Robinson (1828) 7 B. & 0. 90 ; 
R. & M. 404, n. ; 3 D. & R. 860 ; 5 L. J. 
(O.S.) K. B. 242; 31 R. R. 166, not 
followed. 

♦Wright r. Maidstone (Lord) (1855) 1 Kay & 
J. 701 ; 24 L. J. Ch. 623; 1 Jar. (N.S.) 1013 ; 3 
W. R. 613. 

page-wood, Y.-c. — In Hansard v. Robinson a 
Court of law refused relief in ease of a lost bill of 
exchange ; and the learned judge who decided 
Macartney v. Graham there said that Hansard 
v. Robinson had overruled Mossop v. Eadon. 
That is hardly correct. The real effect of that 
decision is. that it cut away the principle on ! 
which relief was refused in such cases in equity. 

^*6ir W. Grant said that a suit iu equity could not 
be sustained, because relief would be given at 
law in case of a lost bill of exchange. The Court 
of law has since held that relief cannot be given 
at law. 


9 Amount Recoverable. 

Francis v. Rucker (176S) Amb. 672, 
approved. 

Woolsey v. Crawford (1S10) 2 Camp. 445, 
impeached. 

Walker r. Hamilton (1S61) 1 De G. F. & J. 602. 

Campbell, l.c. — Woolsey v. Crawford is 
at most a msi prius case, and the point there 
decided only applied to the re-exchange, not to 
a sum which was liquidated, which could have 
been easily ascertained : and as to this nisi prius 
case, if it had been expressly in point, I should 
have said that it could not at all outweigh the 
solemn decision of Francis v. Rucher. — p. 611. 

Woolsey v. Crawford and Napier v. Shneider 

(1810) 12 East 420, treated as overruled. 

General South American Co., In re (1877) 47 
L. J. Ch. 67 ; 7 Ch. D. 637 ; 37 L. T. 599 ; 26 
W. K. 232. 

malins, v.-c — It has been argued before me 
at considerable length that, although a drawer is 
liable to pay the re-exchange — and it is imma- 
terial whether this is re-exchange in the strict 
sense of the word or not — an acceptor is not 
liable to do so. The only two authorities relied 
upon, in support of that proposition, are Woolsey 
v. Crawford and Napier v. Shneider. Now I 
think that after the decision of the Court of 
Appeal m Walker v. Hamilton (supra), those 
authorities must be considered as overruled. 
Lord Campbell, in giving judgment in that case, 
does not, in terms, overrule them ; but he speaks 
of Woolsey v. Crawford as a mere nisi prius 
decision, and of Napier v. Shneider as a case m 
which, if the percentage had been fixed, the 
result would probably have been different. I 
cannot, therefore, accede to the argument that 
the drawer of a bill of exchange is under a 
greater liability than the acceptor. — p. 68, 

Francis v. Rucker ; and Willans v. Ayers 
(1877) 47 L. J. P. C. 1 ; 3 App. Cas. 133 ; 
37 L. T. 732. — p.c., commented on. 

Commercial Bank of South Australia, In re 
(1887), infra. 

north, J. — It appears from Francis v. Rucher 
that a liquidated sum of 20 per cent, was sub- 
stituted for re-exchange in the State of Penn- 
sylvania, and from Rob arts, Ex parte (infra), it 
appears that in Tobago a liquidated sum of 10 
per cent, has been substituted for re-exchange. 

I have considered whether it would he possible to 
treat the 10 per cent, in the present case as really 
a liquidated sum m lieu of re-exchange. But 
there are difficulties about that, particularly 
having regard to Willans v. Ayers.— p. 134. 

Walker v. Hamilton and General South 
American Co,, In re, followed. 

Gillespie, In re, Robarts, Ex parte (1885) 55 
L. J. Q. B. 131 ; 16 Q. B. D. 702 ; 53 L. T. 770 ; 
34 W. R. 258. — gave, J. ; affirmed, with variation, 
(1886) 56 L. J. Q. B. 74 ; IS Q. B. D. 286 ; 56 
L. T. 599 ; 35 W. R. 128. — C.A. ESHER, M.R., 
LINDLEY and LOPES, L, JJ. 

Allen v. Kemble (1848) 6 Moore P. 0. 314, ’ 
321 ; 13 Jur. 287 ; and Gibbs v. Fremont 
(1853) 22 L. J. Ex. 302; 9 Ex. 25,; 17 
Jur. 820, approved. 

Commercial Bank of South Australia, In re, 
Commercial Banking Co. of Sydney, Ex parte 
(1887) 57 L. J. Ch. 131 ; 36 Ch. D. 522 ; 57 L. T. 
395 ; 36 W. B. 550,— NORTH, J. 



213 


BILLS OF EXCHANGE. 


214 


Gillespie, In re, Robarts. Ex uarte 

r.iplaincd. * ’ 

Commercial Bunk of South Australia, In re, 

SltJITll: 

Noutii, J. — That, therefore, is a decision on 
sect. 57 of the English Act [the Bills of 
Exchange Act-. 1882], which is identical with 
that- with which 1 have now to deal [sect. 57 
of Ihc South Australian Bills of Exchange Act, 
1834], that, in Ihc case of a bill dishonoured 
abroad — that is, in a place foreign to that where 
it is drawn and indorsed — the remedy is under 
sub-sect. 2 for re-exchange. That sub-sectiou in 
each of the Acts is founded, not upon anything 
peculiar to the law either of England or of 
Australia, but upon the general law of merchants, 
and is of international application. . . , It seems 
to me, therefore, that this claiift for interest 
[under sub-sect. 1] is wrong. — p. 138. 


Gillespie, In re, Robarts, Ex parte; and 
Prehn v. Royal Bank of Liverpool (1870) 
80 L. J. Ex. 41 ; L. 11. 5 Ex. 02 ; 21 L. T. 
880 ; 18 W. R. 4(38, explained and dis- 
tnajuished. 

English Bank of the River Plate, In re, Bank 
of Brazil, Ex parte (1808) 02 L. J. Ch. 578 ; 
[1808] 2 Ch. 488 ; 8 11. 518 ; (30 L. T. 14 : 41 
W. R. 521. 

chitty, .T. — Now it is plain, on a comparison 
of seels. 51 and 57, that a distinction is drawn 
between protests which arc necessary, and those 
which are not necessary, but merely permissive. 
Where the bill is dishonoured by non-payment, 
it “ must ” be duly protested for non-payment — 
sect. 51, sub-sect. 2 ; where the acceptor (as 
here) suspends payment before the bill matures, 
the holder “ may ” cause the hill to be protested 
for better security — sect. 51, sub-sect. 5 ; and 
sect. 57 makes the expenses of protest recoverable 
against the acceptor only when the protest is 
necessary. J t appears to me that the language 
of these sections is definite and precise, and that 
the expenses of an unnecessary protest are not 
recoverable. I cannot see my way to deal with 
the case of expenses of protest on the principle 
adopted by the 0. A. in Gillespie, In re, in 
reference to the question of damages for re- 
cxchangc which they had to decide, or to treat 
it as a casus omissus letting in sect. 5)7. . . . 

My observations on the claim for the expenses 
of the protest for better security apply generally 
to the claim for commission. The claim was 
supported principally on sect. 5)7, and the doctrine 
of damages for re-exchange. Here also the text- 
books and the authorities have been searched 
with the same result as above-mentioned, and 
no evidence has been adduced of any mercantile 
custom. One authority only was relied on — 
namely, Prelin v. lloyal Bank of liver pool. 
But the action there was brought* not on the 
bill of exchange, but on a special contract which 
justified the Court in allowing the claim for 
commission as special damages. The decision, 
therefore, is not in point. — pp. 280, 281. 


Evidence. m 

Lomax v. Landells (1848) 6 C. B. 577 ; 6 
D. & L. 35)6 ; 18 Jur. 38, disapproved. 
Reg. r. Dale (1851) 17 Q. B. 64 ; 20 L. J. M. C. 
240 ; 15 Jur. 657. 


Campbell, c.J. — With reference to the second 
objection I do not see that there is any reason 
for supposing that the magistrate’s actual name 
is not “ J. H. Harper.” The objections which 
might be raised as to this point upon a hill 
of exchange do not appear to me to apply to 
proceedings like these. Nor can I acquiesce in 
the distinction suggested, in Lomax v. Landells , 
between a consonant and a vowel. There is no 
doubt that a vowel may be a good Christian 
name ; why not a consonant ? I have been 
informed by a gentleman of the bar, sitting here, 
on whose accuracy we can rely, that he knows a 
lady who was baptised by the name of “ D.” 
Why may not a gentleman as well be baptised 
by a consonant ? — p. 61. 

Woodhridge v. Spooner (1819) 3 B. fc Aid. 

238 ; 1 Chit. 661 ; 22 E. R. 365, followed . 

Stott v. Fairlamb, 52 L. J. Q. B. 420 ; 48 L. T. 
574. — DENMAN, J. ; reversed (but on other ‘points) 
(1883) 53 L. J. Q. B. 47 ; 49 L. T. 525 ; 32 W. R. 
354.— C. A. 


Young v. Austen (1869) 38 L. J". C. P. 233 ; 
L. R. 4 C. P. 553 ; 20 L. T. 396 ; 17 W. R. 
706, followed. 

New London Credit Syndicate v. Neale (1898) 
67 L. J. Q. B. 825 ; [189S] 2 Q. B. 487 ; 48 L. T. 
323.— c.A. 


Pocock v. Billing (1824) Ry. & M. 127 ; 2 
Bing. 269 ; 9 Moore 499 ; 1 Car. & P. 230 ; 
3 L. J. (o.S ) C. P. 264, commented on. 

Barough r. White (1825) 4 B. & C. 325; 
6 D. & R. 379 ; 2 Car. & P. 8 ; 3 L. J. (o.S ) 
K. B. 227. 

ABBOTT, c.J. — The only point decided in 
Poeoclt v. Billing was, that in an action on a 
bill of exchange, declarations of a prior holder 
could not be received, unless they were made 
when he had possession of the bill. That which 
fell from the Lord : *Chief Justice as to such 
declarations being admissions, and receivable 
when adverse to the interest of the party making 
them, was extra-judicial, and such observations 
are always to be taken rather as illustrations 
than as authorities in law, for we all know that 
they are constantly made without the same 
consideration and care as those which belong to 
the point in judgment. — p. 328. 

Powell v. Ford (1817) 2 Stark. 164, dis- 
approved. 

Lewis v. Sapio (1827) Moo. & M. 39. 

Abbott, c.J. — I will not abide by any such 
decision as that. 


Bingham v. Stanley (1841) 9 Car. P. 374 ; 
2 Q. B. 117 ; 10 L. J. Q. B. 319 ; 1 G. & D. 
237 ; 6 Jur. 389, questioned. 

Harvey v. Towers (1851) 15 Jur. 544 ; 6 Ex, 
656 ; 20 L. J. Ex. 318. 

aldebson, B. — The first proposition laid down 
bv Lord Denman, that the affirmative of the 
issue determines the burthen of proof is noto- 
riously not true.— p. 545. 

Paterson v. Hardacre (1311) 4 Taunt. 114, 
overruled. 

Bailey r. Bidwell (1S44) 13 M. & W. 73.— ex. 

PABKE, B. —That decision is clearly wrong. — 
p. 76. 
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Brown v. Philpot (1840) 2 M. & Rob 285 ; 
and Heath v. Sansom (1S31) 2 B. & Ad. 
291 ; 9 L. J. (O.S.) K. B. 246, questioned. 

Bailey v. Bidwell, followed. 

Smith r. Braine (1851) 15 Jur. 287 ; 16 Q. B 
244 ; 20 L. J. Q. B. 201. 

CAMPBELL, C.J. (for the Court).— In Brown v. 
Philpot there was ai plea that the bill had been 
accepted by the defendant without consideration 
and had been fraudulently endorsed without 
consideration to a person who endorsed it to 
the plaintiff without consideration. And Lord 
Denman is reported to hare ruled that after the 
defendant had proved that the bill was accepted 
by him without consideration, and that it had 
been fraudulently endorsed without consideration 
to the person who endorsed it to the plaintiff, 
the defendant was further hound to prove, in 
support of the plea, by express evidence, that the 
bill had been endorsed to the plaintiff without 
consideration. But with the most sincere respect 
for the judge who is said to have so ruled, I must 
observe that it was at most a nisi pruts decision, 
and that the point does not seem to have been 
pressed or much argued, the defendant’s counsel 
having contented himself with stating what he 
could and what he could not prove, and no 
authority being cited except Heath v. Sansom, 
which had been before considerably shaken. 
The case of Bailey v. Bidirell, in which a con- 
trary rule is laid down, was solemnly decided by 
the Court of Exchequer in ha no for years after, 
and has been frequently acted upon since. We 
are therefore, of opinion, that Brown v. Philpot 
cannot now be considered as an authority by 
which we ought to be governed. — p. 289. 

Weedon v. Medley (1834) 2 D. P. C. 689 ; and 
Irving v. Heaton (1836) 4 D. P. C. 638 ; 2 
Scott 798, not followed. 

Crosby r. Clarke (1836) 1 M. & W. 296 ; 5 
D. P. C. 62 ; 2 Gale 77 ; 5 L. J. Ex. 189. 

paeke. B. — The onlv authorities in support of 
the present affidavit are Weedon v. Medley and 
Irving v. Heaton. The former case was clearly 
decided on the mere ground that the want of an 
averment of presentment was not a sufficient 
objection, and the Court did not look into the 
affidavit to say whether there was an averment 
of refusal. Then Irving v. Heaton , as appears 
from the report, went on the authority of 
Weedon v. Medley. The weight of authority, 
therefore, is decidedly against the sufficiency of 
the affidavit. — p. 299. 


12. Stamps. 

Gregory v. Fraser (1813) 3 Camp. 454. See 
Stamp Act, 1891 (54 & 55 Yict. c. 39), s. 14 (4). 

13. Cheques. 

Xloyd v. Sandilands (1818) Gow 15, ex- 
plained. 

Mouutford r. Harper (1847) 16 L. J. Ex. 184 : 
13 M. & W. S25. . 

ALDEKSOK, B. — In the judgment of Dallas, 
C.J. in this case, where he states that the cir- 
cumstances of a cheque being made payable to 
the defendant, and the defendant having received 
payment of it, *■ is not proof of payment, the 
word ‘ payment ’ is incorrectly used for ‘ debt.’ ” 
— p. 185. , 


Keene .v. Beard (1S60) S C. B. (n.s.) 372 ; 
29 L. J. C. P. 287 ; 6 Jur. (N.s.) 1248 ; 2 
L. T. 240; 8 W. R. 469, dicta com- 
mented on. 

Hopkmson v. Forster (1874) L. R. 19 Eq. 74 ; 
23 W. R. 301. 

.TESSEL, M.E. — I do not understand the expres- 
sions attributed to Byles, J. in the case of Keene. 
v. Beard ; but 1 am quite sure that learned judge 
never meant to lay down that a banker who dis- 
honours a cheque is liable to a suit in equity by 
the holder. — p. 76. 

Hopkinson v. Forster, approved. 

Schrceder r. Central Bank of London (1876) 
34 L. T. 735 ; 24 W. R. 710.— C.P.D. 

Currie v. Misa (1S75) 44 L. J. Ex. 94 ; L. R, 
10 Ex. 153 ; 23 W. R. 450.— EX. CH. ; 
affirmed , mini. Misa v. Currie (1876) 45 
L. J. Q. B. 852 ; 1 App. Cas. 551 ; 35 L. T. 
414 ; 24 W. R. 1049.— followed. 

Stott r. Fairlamb (1883) 53 L. J. Q. B. 47 ; 49 
L. T. 525 ; 32 W. R. 354.— C.A. 

Currie v. Misa, commented on. 

De la Chaumette v. Bank of England (1829) 
9B.&C. 208 ; 7 L. J. (o.s.) K. B. 179 ; 
and see further S, C. (1831) 2 B. & Ad. 
385 ; 9 L. J. (O.s.) K. B. 239, explained. 

Macdonald v. Union Bank (1864) 2 Ct. of 
Sess. Cas. 3rd Ser. 963, diet a approved. 

M'Lean v. Clydesdale Banking Co. (1883) 9 
App. Cas. 95 ; 50 L. T. 457 —H.L. (sc.). LORDS 
SELBORNE, L.C., BLACKBURN and WATSON. 

lord watson. — I have no doubt that, accord- 
ing to the law of Scotland, a cheque in the form 
of that which was given by the appellant Cotton 
is a negotiable instrument, in other words, is 
substantially a bill, attended with many, though 
not all, of the privileges of a bill. The law upon 
this point appears to me to be stated with great 
accuracy by the late Lord Cowan m the case of 
Macdonald v. Union Banlt. His lordship there 
said, “ A banker’s draft or cheque according to 
all the authorities, and according to the practice 
of bankers, is a negotiable instrument ; and such 
documents are as negotiable as bills of exchange 
or promissory notes.” — p. 113. 

The learned counsel who opened the case rested 
his argument upon De la Chaumette v. Banlt of 
England. But it is impossible to accept that 
decision as an authority according to the inter- 
pretation which the appellant’s counsel put upon 
it. I prefer the explanation of the ground of 
judgment given by the late Lord Hatherley in 
the case of Misa v. Currie in this House. His 
lordship said [at p. 570], “ It appeared from 
the circumstances of that case, that the party 
suing was suing simply as an agent of a person 
who was hound to show that he had given good 
and valuable consideration.” If that be taken 
to be (what in my opinion it is) a cofrect repre- 
sentation of the ground of judgment in De la 
Chaumette v. Bank of England, how is it possible 
to regard that case as an authority for the pro- 
1 position that a third party taking a cheque in 
payment of au account, and not taking or hold- 
ing it as agent for the person who gave it him, 
does no* hold it for value ? But the rat tones 
upon which, apart from all authority on the 
point, I should proceed as a matter of principle, 
are fully expressed in the opinion of the majority 
of the judges in the Court of Exchequer Chamber. 
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in the ease of .Visa v. Currie. It is true that I 
another ground of judgment was adapted by the 
house of Lords when that ease came before them 
on appeal ; hut I eanimt find anything in the 
“observations" made by the noble and learned 
lords who decided Mho v. Currie in this House, I 
calculated to tty row the least discredit upon the 
doctrine laid down by tin* majority of the Court 
of Ifxchequer Chamber, whilst, on the contrary, 

1 find a great deal which tends to support the 
view taken by the majority. — p. 114. 

Currie v. Misa, applied. 

Fleming v. bank of New Zealand (1900) 69 
L. .1. P. C. 120 ; [1900 j A. C. 577 ; 83 L, T. 1.— 
P.O. UHtOS 1UVKY, ROBERTSON and LINDLEY, 
Silt HENRY 1)13 VILT.IKRS and Silt FORD NORTH. 


Gill V. Cuhitt (1824) 3 B. & C. 466 ; 6 D. & R. 
324 ; 3 L. .1. (o.s.) K. B. 48 ; and Down 
v. Hailing- (1825) 4 B. & O. 330 ; 6 1). & It. 
455 ; 2 Car. fc P. 11 ; 3 L. J. (o.S.) K. B. 
234, held overruled , 

Bank of Bengal r. Fagan (IS 49) 7 Moore P. C. 
61 ; 5 Moore 1ml. App. 27. — I'.o. 

loro brougham (for o. o.). — Tt is admitted 
on all hands that if Maeleod & Co., having the 
bills in their possession, had no power to endorse 
them,* their act of endorsatiim would convey no 
title to the party taking and discounting them, 
any more than a forgery would do. It i,s equally 
admitted, on the other hand, that if they had the 
authority to endorse, their endorsement passed 
the property. It may bo taken as also estab- 
lished that whatever may have been the law laid 
down in (fill v. Cuhitt and Down v. Hulling , 
and one or two other eases, and not abandoned, 
at least as far as the language went which the 
Court used in some subsequent cases, is now no 
longer law ; and that the negligence of the 
party taking a negotiable instrument does not 
fix him with the defective title of the party 
passing it to him. — p. 71. 

Gill v. Cuhitt, held overruled. 

Down v. Hailing ancl Rothschild v. Corney 
(182!)) 9 B. & C. 388 ; 4 M. & It. 411, con- 
sidered. 

London anil County Banking Co. v. Groom e 
(1881) 51 L. ,T. Q..B. 224 ; 8 Q. B'. D. 288 ; 46 L. T. 
60} 30 W. It. 382 ; 46 J. P. 614.— FIELD, J. 

Clarke v. London and County Banking Co. 

(1897) 66 L. J. Q. B. 354 ; [1897] 1 Q. B. 
552 ; 76 L. T, 293 ; 45 W. It. 383 .— gave 
and lawranoe, JJ. ; and Matthiessen v. 
London and. County Bank (1879) 48 L. J. 
C. P. 529 ; 5 0. P. D. 7 ; 41 L. T. 35 ; 27 
W, It. 838, referred to. 

G. W. Ity. r. London and County Banking Co. 
(1901) 70 L. J. K. B. 915 ; [1901] A. 0. 414 ; 85 
L. T. '152 ; 50 W. It., 50 ; 6 Com. Gas. 275.— 
H,L. (E,). LORDS IIALSBURY, L.O., SHAND, 
davey, BRAMPTON and LINDLEY ; reversing 
(1900) 69 L. J. Q. B. 741 ; [1900] 2 Q. B. 464 ; 
82 L. T, 746 ; 48 W. R. 662 ; 5 Com. Cas. 282.— 
C.A. SMITH, M.R., WILLIAMS and ROMER, L.JJ. ; 
which affirmed (1899) 68 L. J. Q. B, 8?5 ; [1899] 
2 Q. B. 172 ; 81 L. T. 54 ; 48 W. R. 144.— 
BIOHAM, J. 

lord LINDLEY. — Section 82 of the Act is a 
mere reproduction of the previous Act of 1876, 


and the construction pnt upon that Act m the 
case of Matthiessen v. London and County Bank 
was, in my opinion, correct. In Clarke v. 
London and Count')/ Banking Co., the cheque 
was paid in for collection, and this was the 
ratio decidendi. 

Matthiessen v. London and County Bank; 
Clarke v. London and County Banking 
Co. and G, W. By. v. London and County 
Banking Co., considered. 

Gordon r. London City and Midland Bank 
(1902) 71 L. J. K. B. 215 ; [1902] 1 K. B. 242 ; 
86 L. T. 98 ; 50 W. R. 276 ; 7 Com. Cas. 37.— C.A. 

Williams v. Jarrett (1833) 5 B. & Ad. 32 ; 
2 N. & H. 49 ; 2L.J, K. B. 156 ; and 
Whistler v. Forster (1863) 14 C. B. (n.s.) 
248 ; 32 L. J, C. P. 161 ; 8 L. T. 317 ; 11 
W. E. 648, followed. 

Austin v. Bunyard (1865) 6 B. & 8. 6S7 : 84 
L. J- Q. B. 217 ; 11 Jur. (N.S.) 874; 12 L. T. 
452 ; 13 W. E. 773.— Q.B. ; reversing 1 F. & F. 
253. 


Austin v. Bunyard, dictum overruled. 

Gatty v. Fry (1877) 25 W. R. 305 ; 46 L. J. Ex. 
605 ; 2 Ex. D. 265 ; 36 L. T. 182.— EX. D. 

Cleasby, b. — The only reason for reserving 
our judgment in a case otherwise clear was the 
concluding sentence in the judgment of Mr, 
Justice Blackburn in Austin v. Bunyard , m 
which he intimates an opinion that probably 
the knowledge of the person that the cheque 
was post-dated when he took it might make a 
difference. But this would not show that the 
instrument itself was improperly stamped, but 
that a different instrument ought to have been 
drawn with a different stamp. The considera- 
tion that the revenue might be defrauded by 
what was done has nothing to do with the 
admissibility of the instrument. Legislation 
might prevent this, but such legislation, if 
directed to the admissibility of the instrument, 
would cause great inconvenience. The autho- 
rities are also decisive upon this view of the 
case.— p. 306. 

Gatty v. Fry, approved. 

Eoyal Bank of Scotland r. Tottenham (1894) 
64 L. J. Q. B. 99 ; [1894] 2 Q. B. 715 ; 9 E. 569 ; 
71 L. T. 168 ; 43 W. R. 22.— O.A. ESHER, M.R., 
KAY ancl SMITH, L.JJ. 


M'Lean v. Clydesdale Banking Co. (1883) 9 
App. Cas. 95 ; 50 L. T. 457.— H.L. (SO.) ; 
Robinson v. Hawksford (1846) 9 Q. B. 
52; 15 L. J. Q. B. 377 ; 10 Jur. 964; 
Wirth v. Austin (1875) L. E. 10 C. P. 689 ; 
32 L. T. 669 ; and Terry v. Parker (1837) 
1 N. & P. 752 ; 6 A. & E. 502 ; W. W. & D. 
303 ; 6 L. J. K. B. 249, referred to. 
Bethell, In re, Bethell v. Bethell (1887) 56 
L. J. Ch, 334 ; 34 Ch. D. 561 ; 56 L. T, 92 ; 35 
W. E. 330.— STIRLING, J. 

• 

M'Lean v. Clydesdale Banking Co. and 
Royal Bank of Scotland v. . Tottenham 

(supra), considered. 

\ Gordon v. London City and Midland Bank 
(1902) 71 L. J. K. B. 215 ; [1902] 1 K. B. 242 ; 
1 86 L. T. 98 ; 50 W. R. 276 ; 7 Com. Cas. 37.— o. A. 
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Hare v. Henty (1861) 10 C. B. (N.S.) 65 ; 

L. J. C. P. 302 ; 7 Jm\ (N.S.) 523 ; 4 L. T. 
3(53 ; 9 W. R. 738, followed. 

Prideauxe. Griddle (1S69) 38 L. J. Q. B. 232 ; 
L. Pi 4 Q. B. 455 ; 20 L. T. 695 ; 10 B. & S. 515. 
— Q.B. 

Palmer. In re, Armstead, Ex parte (1881) 51 

L. J. Cb. 61 ; 45 L. T. 557 ; 30 W. R- 124 ; 
reversed , sub now. Palmer, In re, Richdale, Ex 
parte (1882) 51 L. J. Ch. 462 ; 19 Ch. D. 409 ; 
46 L. T. 116 ; 30 W. R. 262.— C. A. JESSEL, 

M. R. , BRETT and HOLKEB, L.JJ. 


Young y. Grote; Arnold v. Cheque Bank; 
and Arnold v. City Bank, considered. 

Bank of England r. Yagliano (1891) 60 L. J. 
Q. B. 145 ; [1891] A. C. 107 ; 04 L. T. 353 ; 39 
W. R. 657 ; 55 J. P. 676.— H.L. (E.). LORDS 
HALSBURY, L.C., SELBORNE, WATSON, BEAM- 
WELL, HERSCHELL, MACNAGHTEJST. MOREIS and 
FIELD. 

Halifax Union v. Wheelwright (1875) 44 
L. J. Ex. 121 ; L. R 10 Ex. 183 ; 32 L. T. 
802 ; 23 W. R. 704 , followed. 

Colchester Union r. Moy (1893) 5 R. 304 ; 68 
L. T. 564 ; 57 J. I J . 265. — CHARLES, J. 


Young v. Grote (1827) 4 Bing. 253; 12 
Moore 484 ; 5 L. J. (O.s ) C. P. 165 ; 29 
R. R. 552, commented on. 

Soeiete Gen dr ale v. Metropolitan Bank (1873) 
27 L. T. 849 ; 21 W. R. 335. 

keating, J. — Young v. Grote was much dis- 
cussed m Ex parte Swan (30 L. J. C. P. 118 ; 7 
0. B. (N.S.) 400). But. 1 think you will find that 
Young y. Grote is there treated as an exceptional 
case. — p. 853. 

Young r. Grote and Ingham v. Primrose 
(1S59) 28 L. J. C. P. 294 ; 7 C. B. (N.S.) 
82 ; 5 Jur. (N.S.) 710, questioned. 

Baxendale r. Bennett (1878) 47 L. J. Q. B. 
*624 : 3 Q. B. D. 525 ; 26 W. R. 899. 

brett. l.j. — In Ingham v. Primrose the 
acceptor of a bill of exchange, with the inten- 
tion of cancelling it, tore it into two pieces and 
threw them into the street ; they were picked up 
by the endoiser, joined together, and put into 
circulation. The acceptor was held liable, 
because, said the Court, though he did intend 
to cancel it, he did not cancel it. I cannot 
support that case on such a ground ; and the 
honest way of dealing with, it is to say we do not 
agree with it. In Young v. Grote, Young left a 
blank cheque with his wife, and in filling up the 
cheque for 501., the word ■* fifty ” was written in 
the middle of the line, ample space being left 
for the insertion of other words by a forgery 
before the word “ fifty.” The words “ three hun- 
dred and ” were inserted. Notwithstanding the 
forgery, the Court held Young liable because 
he had been negligent in giving a blank cheque 
to his wife to fill up, and they also held that his 
wife was negligent in filling up the cheque by 
writing in the middle of the line. It is said 
that the case may be upheld on the ground that 
Young owed a duty to his own bankers, and 
that he was guilty of negligence in not drawing 
his cheques on them with ordinary care ; but 
that case does not govern the present, it only 
applies where the persons defrauded are the 
defendant’s own bankers (p. 627). ... I think 
the observations made by the lords in The Sank 
of Ireland v. Evans' Trustees (5 H. L. Cas. 889) 
have shaken Young v. Grote and Coles v. Sank 
of England (10 A. & E. 437) as authorities. — p. 628. 

Arnold v. Cheque Bank, Arnold v. City 
Bank (1876) 45 L. J. G. P. 562 ; 1 G. P. 

578 : 34 L. T. 729 ; 24 W. R. 759.— C.P.D., 
followed. 

Fine Art* Society r. Union Bank of London 
(1886) 56 L. J. Q. R. 70 ; 17 Q. B. D. 705 ; 55 
L. T. 536 ; 35 W. R. 114; 51 J. P. 69.- G. A. 
ESHER, M.R., FEY and BOWEN, L.JJ. 


Arnold v. Cheque Bank and Fine Art 
Society v. Union Bank of London, ex~ 

planned. 

Klemworfc t. Comptoir National d’Escompte 
de Paris (1894) 63 L. J. Q. B. 674; [1S94] 

2 Q. B. 157 ; 10 R. 269.— GAVE, J. 

Young v. Grote, limited. 

Adelphi Bank' v. Edwards (18S2) 26 S. J. 
360.— ohitty, J. ; and Soci6td G6n6rale v. 
Metropolitan Bank (1873) 27 L. T. 849 ; 
21 W. R. 335, approved. 

Ingham v. Primrose ; Arnold v. Cheque Bank; 
Baxendale v. Bennett; and London and 
South Western Bank v. Wentworth (1880) 
49 L. J. Q. B. 657 ; 5 Ex. D. 96 ; 42 L. T. 
188; 28 W. R. 516.— pollock, B. and 
HAWKINS, J., distinguished. 

Halifax Union v. Wheelwright, referred to. 
Scholfield v. Londesborough (Earl) (1896) 65 
L. J. Q. B. 593 ; [1896] A. C. 514 ; 75 L. T. 254 ; 
45 W. R. 124.— H.L. (E.). LOEDS HALSBURY, 
L.C., WATSON, MACNAGHTEN, MOREIS, SHAND 
and DAYEY. 

[J leadnote. — There is no duty incumbent upon 
the acceptor of a bill of exchange towards the 
public or subsequent holders of the bill to see 
that the bill is m such a form as to prevent the 
possibility of fraudulent alteration after it has 
left his hands. Censorship over the form of the 
instrument is no part of his duty. * 

The relation of an acceptor to subsequent 
holders is not the same as that of a customer to 
a banker, as the duty of a customer arises directly 
out of the contractual relation existing at the 
time between him and the banker, who is his 
mandatory. There is no such connection between 
the acceptor and possible future indorsees of a 
bill of exchange. 

Young v. Grote and the passage from Pothier 
(Traits du Contrat de Change, Pt. I. c. 4, s. 99), 
on which that decision was founded, are only 
applicable to cases of mandate generally, and 
particularly that of banker and customer.] See 
judgments. 

Young v, Grote, considered. 

Union Credit Bank v. Mersey Docks and 
Harbour Board (1899) 68 L. J. Q. B. 842 ; 
[1899] 2 Q. B: 205 ; 81 L. T. 44. 

bigham, J. — Young v. Grote still appears to 
me to be an authority for the proposition that 
where a customer of a bank entrusts another 
with a signed cheque, and at the same time 
authorises that other to fill it up, the amount 
which the banker is entitled to debit the 
customer’s 1 account with is the amount which 
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may be filled in on the cheque, although the fact 
be that the customer limited the authority of the 
person to whom he entrusted the cheque to an 
authority to fill it up for a less sum than that 
appearing on the face of the cheque ; and I am 
unable to find any sufficient reason for dis- 
tinguishing between an order for the payment of 
money and an Trnler for the delivery of goods. 
— p. 845. 

Ingham v. Primrose [supra, col. 219), 

approved. 

Nash v. De Freville (1900) (39 L. J. Q. B. 484 ; 
[1900] 2 Q. B. 72 ; 82 L. T. 642 ; 48 W. B. 434. 
— C.A. SMITH, COLLIN’S and ROMER, L.JJ. 

Collins, L. j. — As to estoppel being the 
foundation of rights arising upon unauthorised 
transfers of negotiable instruments, see Lord 
Mansfield in Russel v. Lang staff e ( (1780) 2 Doug. 
514) ; Chief Justice Tindal in Schultz v. Astley 
( (1836) 5 L. J. C. P. 130 ; 2 Bing, (n C.) 544 ; 2 
Scott 815), and Ingham v. Primrose, impugned 
by Lord Justice Brett in Baxendale v. Bennett 
( (1878) 47 L. J. Q. B. 624 ; 3 Q. B. D. 525), but 
decided in a considered judgment by a very 
strong Court, not questioned, so far as I know, 
elsewhere, and at all events sound in principle if 
wrong on the facts. — p. 493. 

Pine Art Society v. Union Bank of London 

(supra, col. 219) ; Bissell v. Fox (1885) 53 
L. T. 193.— C.A. BRETT, M.R., BAGGALLAY 
and BOWEN, L.JJ. ; Arnold v. Cheque Bank 
(supra, col. 219), considered. 

Gordon v. London City and Midland Bank 
(1902) 71 L. J. K. B. 215 ; [1902] 1 K. B. 242 ; 
86 L. T. 98 , 50 W. It. 276 ; 7 Com. Cas. 37.— 
C.A. COLLINS, M.R., STIRLING and MATHEW, 
L.JJ. 

Scholfield v. Londesborough (Earl) (supra), 
distinguished. 

Herdman v. Wheeler (1901) 71 L. J. K. B. 
270 ; [1902] 1 K. B. 361 ; 86 L. T. 48 ; 50 W. R. 
300.— LORD ALVERSTONE, C.J., DARLING and 
OHANNELL, JJ. 

Kleinwort v. Comptoir National d’Escompte 
de Paris (1894) 63 L. J. Q. B. 674 ; [1894] 
2 Q. B. 157 ; 10 R. 259. followed. 

La Cave & Co. r. Credit Lyonnais (1896) 66 
L. J. Q. B. 226 ; [1897] 1 Q. B. 148 ; 75 L. T. 
514. — COLLINS,' J. 


14. Appropriation op Securities, 

Cox v. Harden (1803) 4 East 211 ; 1 Smith 
20 ; Moakes v. Nicholson (1865) 19 C. B. 
(N.S.) 290 ; 34 L. J. O. P. 273 ; 12 L. T. 
573 ; and Shepherd v. Harrison (1871) 40 
L. J. Q. B. 148 ; L. R. 5 H. L. 116 ; 24 
L. T. S57 ; 20 W. R. 1, approved. 

Trimingham v. Maud (1868) 38 L. J. Ct.' 
207 ; L. R. 7 Eq. 201 ; 19 L. T. 554 ; 17 
W. R. 313, questioned. 

Yglesias, In re, Gomez, Ex parte (1875) 45 
L. J. Blc. 54 ; L. R. 10 Ck. 639 ; 82 L. T. 677 j 
23 W. R. 7S0.— L.JJ, 

james, L.J. — But it is to be observed that 
that decision ( Trimingham v. Maud ) was pro- 
nounced some years before the case in the House 
of Lords, and further that, as a matter of fact, 


the Yice-Chancellor came to the conclusion that 
there was only one general account, and that 
the remittances were made on that general 
account. It is not necessary for any present 
purpose critically to examine that decision, but 
we are not sure that we can reconcile the 
premises and the conclusion m the judgment. — 

p. 680. 

Shepherd v. Harrison, distinguished 

Tappenbeck, In re, Banner, Ex parte (1876) 

2 Ch. D. 278 ; 45 L. J. Bk. 73 ; 34 L. T. 199 ; 24 
W. R. 476.— C.A. 

mellish, l.j. — Shepherd v. Harrison is a 
direct illustration of the distinction we have 
been pointing out. In that case the consignor 
did take the precaution of making the goods 
deliverable to his own order, and of forwarding 
the indorsed bill of lading together with the bill 
of exchange to an agent of his own. The agent 
forwarded the bill of lading and the bill of 
exchange in the same letter to the consignee, 
and requested him to accept the bill of exchange 
and return it. Under these circumstances it 
was held by the House of Lords that the con- 
signee had no right to keep the bill of lading 
without accepting the bill of exchange. This 
case is no authority for folding that if the pro- 
perty in the goods had already passed, the pro- 
perty would revest on the bills of exchange being 
refused acceptance. — p. 288. 

Shepherd v. Harrison, discussed and distin- 
guished. 

Cahn t. Poclcett’s Bristol Channel Steam 
Packet Co. (1899) 68 L. J. Q. B. 515 ; [1899] 

1 Q. B. 649 ; 80 L. T. 269 ; 47 W. R. 422 ; 8 
Asp. M. O 516. — O.A, ; reversing (1898) 67 
L. J. Q. B. 625 ; [1898] 2 Q. B. 61 79 L. T. 55. 
— MATHEW, J. 

a. L. smith, l.j.— It was however argued that 
what Lord Wcstbury and Lord Cairns said in 
Shepherd v. Harrison shows that I am wrong, 
but I do not think so. What those noble and 
learned lords were dealing with was the passing 
of property in goods contained in a bill of lading 
to a purchaser, he not accepting the draft accom- 
panying the bill of lading. . . . The noble and 
learned , lords were not dealing with the effect 
of the Factors Acts, which was not before them, 
and with which they had nothing to do. . . . 
The Legislature, when it passed the Sale of 
Goods Act, 1893, by sect. 19, sub-sect. 3, enacted 
what had been held by the House of Lords in 
Shepherd v. Harrison , and nothing more, the 
Act being an Act to codify the law. — p. 519. 

oollins, L.J. — The whole point (in Shepherd 
v. Harrison) was whether the true owner had 
I shown that he intended to reserve to himself the 
jus disponendi in the goods so as to negative the 
| ’ference that the property in them had passed 

0 the person to whom a hill of lading indorsed 
4n blank had been handed by the owner’s agent 
together with a bill of exchange for the price of 
the acceptance. The handing over the hill of 
lading under such conditions clearly did not rebut 
the conclusive evidence from the transaction 
itself that the seller intended to preserve his 
jus disponendi. until the acceptance of the bill of 
exchange, and that therefore no property in the 
goods passed to the plaintiff by the delivery of 
the bill of lading. It was not a question what 
title the buyer, having no title- himself, could 
pass to a bond Jide purchaser, but whether he 



223 


BILLS OF EXCHANGE. 


224 


could make title against the seller himself, a 
point wholly outside the special legislation of 
these Acts, which are based, as I have shown, on 
a constructive misleading of third persons. The 
decision and the cliota are addressed to this 
point only. — p 523. , 

romer, l.j . to the same effect. 

Tappenbeck, In re, Banner, Ex parte, con- 
sidered. 

Phelps v. Comber (1SS4) 26 Ch. D. 755 ; , 51 
L. T 16. — BACON, V.-C. : affirmed, (1885) 54 L. J. 
Ch. 1017 ; 29 Ch. D 813 ; 52 L. T. 873 ; 33 
W. R. S29 ; 5 Asp. M. C. 428.— C. A. COTTON, 
BINDLEY and DRY, L . 7 . 1 . See judgments. 

Thompson, In re, Copeland, Ex parte (1833) 

2 Mont. & Ayr. 177; 3 Deac. & C. 199 ; 

3 L. J Ek. lo, followed. 

Leggatt, In re, Dewhurst, Ex parte (1873) 42 
L. J. Bk. S7 ; L. E. 8 Ch 965 ; 29 L. T 125 ; 
21 E. S74.-L.JJ. 

Eanken v. Alfaro, 35 L. T. 664 ; 24 W. K. 
5i._V.-c. ; reversed , (1877) 46 L. J. Ch. 832 ; 5 
Ch. D. 786 ; 36 L.T. 529.— C. A. 

Frith v. Forbes (1862) 32 L. J Ch. 10 ; 8 
Jur. (N.s.) 111S ; «7 L. T. 261 ; 11 W. E. 

4 ; 4 De G. F. & J. 409 ; reversing 31 
L. J. Ch. 793 ; 6 L. T. 847 ; 10 W. E. 
658, discussed. 

Robey & Co ’s Perseverance Ironworks v. Ollier 
(1872) L. R. 7 Ch. 695 ; 27 L. T. 362 ; 20 W. R. 956. 

JAMES, L J.— I am not prepared to say that 
merely because a bill of exchange purports to be 
drawn against a particular cargo it carries a lien 
on that cargo into the hands of every holder of 
the bill. In Frith v. Fortes there were grounds 
for saying that the intention was to give Frith, 
Sands & Co. an equitable interest m the cargo, 
for the letters of the consignor to the consignees 
referred to bills of exchange which the consignor 
had drawn in favour of Frith, Sands & Co. ... 
The decision in Frith v. Fortes turned upon 
special circumstances and can hardly be treated 
as governing any other case. — p. 698 

Frith v. Forbes, distinguished. 

Robey & Co.’s Perseverance Ironworks v. 
Ollier, followed. 

Ranken v. Alfaro (1876) 35 L. T. 664 ; 24 
"W. R. 54. — hall, v.-c. ; reversed, supra. 

HALL, v.-c — [Frith v. Fortes was distin- 
guished on the ground that the bills in that case 
showed on the face of them that they were 
appropriated to the cargo. ] 

, Frith v. Forbes, explained. 

Entwistle, In re, Arbuthnot, Ex parte (1876) 
3 Ch. D. 477 ; 25 W. R. 238.— O.A. 

JAMES, l.j. — The case of Frith v. Fortes must 
not be misunderstood. The Court there held, 
that in a transaction between principal and 
agent a direction given by the principal to the 
agent as to the application of the proceeds of 
the sale of particular goods was bmding on the 
agent, and that he could not set up against it his 
own general lien. But that decision has nothing 
whatever to do with a transaction between 
vendor and puichaser. — p. 4S0. 

Frith v. Forbes, distinguished. 

Suse, In re, Dever, Ex parte (1884)13 Q. B. D. 
766; 51 L. T. 437 ; 33 W. R. 290.— c. A. 
BAGG ALLAY, COTTON and BINDLEY, L. JJ. 


Frith v. Forbes, discussed. 

Robey e& Co.’s Perseverance Ironworks v. 

Ollier, approved. 

Phelps, Stokes & Co. r. Comber (1885) 29 
Ch. D. 813 ; 54 L. J. Ch. 1017 ; 52 L. T. 873 ; 

33 W. R. 829 ; 5 Asp. M. C. 428.— C A. cotton, 

BINDLEY and FRY, L. JJ. 

cotton, L.j. —I should also mention that in 
another case referred to — Mr parte Derer (supra') 
— not only did I say that Frith v. Fortes was 
decided under special circumstances, but Lord 
Justice Lindley expressed himself in the same 
way, as not considering that it laid down the 
genei'al principle which was there contended 
for. — p. 819. 

Frith v. Forbes, impugned. 

Brown, Shipley & Co. r. Rough (1885) 29 
Ch D. 848 ; 54 L. J. Ch. 1021 ; 52 L. T. 878 ; 

34 W. R. 2 ; 5 Asp M. C. 433.— O.A. COTTON, 
BINDLEY and FRY. L. JJ. 

cotton, l.j. — T hat is a case which has been 
constantly mentioned, hut never, I think, fol- 
lowed in any other case. Possibly there has 
never been a case so much like Frith v. Fortes 
as the present ; but we cannot disregard what 
has been said by Lord Justice James, that Frith 
v. Fortes “turned upon special circumstances, 
and can hardly be treated as governing any other 
case.” Now, if that case is to govern the pre- 
sent, the lord justice, when he said it turned 
on special circumstances, must really have spoken 
in disregard of what, I suppose, is a most 
common practice between merchants abroad and 
merchants in England, viz,, that goods are 
remitted with a letter stating that they are 
remitted, and that certain bills have been drawn 
against them, and that the bills of exchange do 
also refer on their face to the consignments in 
the same way. He must have considered that 
there was something special in the circumstances 
of that case showing that there was an appro- 
priation in favour of the consignor, and showing 
that there was a transfer of that appropriation 
to the bill-holders,, which we cannot gather dis- 
tinctly from the report. . . . Unfortunately, we 
cannot find in the report of Frith v. Fortes what 
was the ground upon which the judges decided 
that there was an appropriation in favour of the 
consignois. It may be that there were letters 
or circumstances which tended to support the 
judges in that conclusion, and Begbie & Co. did 
not in fact dispute it, because, although, as 
pointed out by Mr. Carson, it is evident that 
both below and in the Court of Appeal, Begbie 
& Co. were represented, yet they seem to have 
taken in neither Court any strong part in argu- 
ing against the rights of the bill-holders. If 
the lords justices did in that ease lay down 
that a letter, such as this is, without anything 
more, constitutes an appropriation in favour of 
the consignor, so that the goods must be kept as 
a specifically appropriated fund, in his favour, I 
should say they drew a conclusion which is not 
justified, and the sooner this Court says that, in 
my opinion, the better. It may he that there 
was other evidence, but, in- my opinion, it is not 
the correct conclusion from letters of advice, 
such as this is, that there was an appropriation 
in favour of the consignor, that the proheeds of 
the goods shall be kept as a specific fund 
appropriated for the payment of bills. That, in 
my opinion, would be a wrong conclusion, and, 
as far as one can see (and this was pressed upon 
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us by Mr. Carson) that was all the evidence that 
the judges had in Frith v. Forbes.— p. 865. 

Thomson y. Simpson, L. R. 9 Eq 497 • 22 

Y T T n 9 W 8 r W ^ K ' 9W ’ «««<(1870)S 

L. J. Ch. 8o7 ; L. R. 5 Ch. 659 ; 18 W R 1090 
— L.c. and l.jj. 

Gothenburg Commercial Co., In re flSSll 44 
L. T. 166; 29 W. R. 358. — c.A. jessel 
M e bkbtt and gotton, l.jj. ; reversina 
42 L. T. 174; 28 W. R. 456.— v-o- 
approved and followed. 

Neck, In re, Broad, Ex parte (1884) 54 L J 
Q. B. 79 ; 13 Q B. D. 740 ; 51 L. T. 388 ; 32 W. R. 
^ jj °" A " EAG( 4ALLAy, COTTON and LINDLEY, 

Inman y. Clare (1858) Johns. 769; 5 Jur. 

’ 32 C°- s 0 353 ; and Agra 

and Masterman’s Bank, In re, Asiatic 
Banking Corporation, Ex parte (1867) 36 
L. J. Ch. 222 ; L. R. 2 Ch. 391 ; 16 L. T, 
162 ; lo W. R. 414. — l.jj., distinguished. 

BamadB Bmkfag Co., In re, Stephens, Ex 
parte (1868) L. R. 3 Ch. 753 ; 19 L. T. 198 j 16 
Vv. R. 1162.— l.jj. 

PAGE-WOOD, l.j. — The Agra Bank gave a 
letter of credit m which they said : “You may 
draw to a certain extent, and whatever bills you 
draw to that extent we will honour.” I found 
a difficulty in that case in arriving at a contract 
between the acceptor of a bill upon the faith of 
the letter of credit and the person who gave the 
ill. lh ®. J ords justices held, and I was very 
glad they did so, that the letter was given for 
the exnress nnmnso P 


the express purpose of belnglxlnbited to* all' the 
world, and that all the world was invited to trust 
the representations of the persons who had given 
the letter, and therefore those persons were held 
bound.. But there is nothing of the kind here, 
ikere is nothing on the face of the bills to show 
that any such guarantee as that existed. — p. 756. 

^ Parte (1815) 19 Ves. 345 ; IS 
E. R. 217, applied . 

Manning, In re, Smith, Ex parte (1834) 4 
Deac. & 0. 579 ; 4 L. J. Bk. 14. ' 

Waring, Ex parte, explained. 

Laycock r. Johnson (1847) 6 Hare 199: 16 
L. J. Ch. 3o0 ; 11 Jur. 688. — y.-c. 

Waring, Ex parte, explained and applied. 
Powles r. Hargreaves (1853) 3 He G. M. & G. 
430 ; 2 Eq. R. 162 ; 23 L. J. Ch. 1 ; 17 Jur 
1083 ; 2 W. R. 21. — L.c. and l.jj. ’ 

Waring, Ex parte, applied. 

— l jj r °y fl , Ex parfce ,( ‘ 186I ' > 3 De Gi f - k j - 72e - 

Waring, Ex parte, explained and held 
inapplicable. 

New Zealand Banking Corporation, In re, 
Hickies Case (1867) 36 L. J. Ch. 809; L. R. 

4 Eq, 226 ; 16 L. T. 654 . — m.R. 

Waring, Ex parte, considered. 

Joint Stock Discount Co., In re, Loder’s Case 
(1868) L. R. 6 Eq. 491 : 16 W. R. 1076.— M.R. 
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Waring, Ex parte, and Powles y. Har- 
greaves, applied. 

Trimingham e. Maud (1868) (ante, col. 221). 

Waring, Ex parte, inapplicable. 

New Zealand Banking Corporation, In re 

Waring, Ex parte, inapplicable. 

Generai Rolling Stock Co., In re, Alliance 

I? nu P Sn te T ( 869 > 38 L - J ■ Gh • 71 4 ; L. R. 

4 Ch. 423 ; 20 L. T. 680 ; 17 W. R. 631.— l.jj. 

Waring, Ex parte, applied. 

6 ° h ' 773 ! 

Waring, Ex parte, commented on. 

Barned’s Banking Co., In re, Banner r. 
Johnston (1871) 40 L. J. Ch. 730 ; L. R. 5 
H. L. 157 ; 24 L. T. 542.— h.l. 

Waring, Ex parte, applied. 

Richardson, In re, Smart, Ex parte (18721 42 

£iw iLly.-c.?; 8 0h - 320 ; 38 L - T - 

Waring, Ex parte, applied. 

Leggatt, In re ; Gledstanes, In re, Dewhurst, 
Ex parte (1873) 42 L. J. Bk. 87 ; L. R 8 Ch 
965 5 29 L. T. 125 ; 21 W. R. 874.— l.jj! 

Waring, Ex parte, and Richardson, In re, 
Smart, Ex parte, 42 L. J. Bk. 22 ; L R 
8 Ch. 220 ; 28 L. T. 146 ; 21 W. R. 237.— 
O.A , observed upon. 

Vaughan c. Halliday (1874) L. R. 9 Ch. 561 • 

Surf *1“ revmine 

Waring, Ex parte, explained and applied. 
Earned s Banking Co., In re, 'Joint-Stock Dis- 
? 0UEt Co., E x parte (1875) 44 L. J. Ch. 494 ; 

L. R. 10 Ch. 198 ; 31 L. r L 862 ; 23. W. R. 281.— 

L. Jj. 

Waring, Ex parte, inapplicable. 

Lindsay, In re, Lambton, Ex parte (1875) 44 
L. J. Bk. SI ; L. R. 10 Ch. 405 ; 32 L. T. 380 i 
23 W. R. 662.— l.jj. } 

Waring, Ex parte, inapplicable. 

Yglesias, In re, General South American Co., 

Ex parte (1875) 45 L. J. Bk. 54 ; L. R. 10 Ch. 

635 ; 33 L. T. 112 ; 23 W. R. 843.— O.A. 

Waring, Ex parte, inapplicable. 

Tappenbcck, In re, Banner, Ex parte (18761 
45 L. J. Bk. 73 ; 2 Ch. D. 278 ; 34 L. T. 199 • 24 
W. R. 476.— c.A. 

Waring, Ex parte, and Powles v. Har- 
greaves (supra, col. 225), considered. 

Royal Bank of Scotland v. Commercial Bank 
of Scotland (1882) 7 App. Cas. 366 ; 47 L. T 
3601 31 W. R. 49 ,-h.l. (so.). 


Waring, Ex parte, referred to. 

Barned’s Banking Co., In re, Stephens, Ex 
parte (1868) L. R. 3 Ch. 753 ; 19 L. T. 198 ; 16 
W. R. 1162.— L.JJ. 

O.C. ! 


Waring, Ex parte, applied and explained. 
Suse, In re, Dever, Ex parte (1885) 54 L. J. 
Q. B. 390 ; 14 Q. B. D. 611 ; 53 L. T. 131 ; 33 
W. R. 626.— O.A. 


8 
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BILLS OF SALE. 

1. Parties. 

2. Attestation. 

3. Registration. 

4. Possession. 

5. Statutory Form. 

fi. Statement of Consideration. 
7. Property passing by. 

S. Successive Bills of Sale. 

9. Priority. 

10. Putting in Force. 

11. True Owner. 

12. When Fraudulent and Void. 


1. Parties. 

Shears v. Jacob (1 S66‘) 35 L. J C, P. 241 ; 
L. R.. 1 0. P. 513 ; 12 Jur. (N.s.) 785 ; 14 
L. T. 283 ; 11 W. R. 009 ; 1 H. & B. 492, 
approved. 

Deffell v. White (1866) 36 L. J. C. P. 25 ; L. R. 

2 C. P. 144 ; 12 Jur. (n.s.) 902 ; 15 L. T. 21-1 ; 
15 W. E. 68.— C.P. 

Chapman v. Knight (1S80) 5 C. P. D. 30S ; 
49 L. J. O. P. 425 ; 42 L. T. 538 ; 28 W. R. 
919 ; 44 J. P. 491, dlxntwd. 

Walrond v. Goklmann (1885) 55 L. J. Q. B. 323 ; 
10 Q. B. D. 121 ; 53 L. T. 963 ; 34 W. R. 272. 

wills, J. — The case of Chapman v. Knight 
was decided on sections of the Bills of Sale Act, 
1878, which have since been repealed ; and I do 
not think that case is any guide with regard to 
the present case. 

2. Attestation. 

Bavin v. Goodman (1879) 49 L. J. C. P. 101 ; 5 
C. P. D. 20 ; 41 L. T. 625 ; 2S W. R. 150.— C.P.D. ; 
reversed, (1880) 49 L. J. C. P. 344 : 5 C. P. D. 
128 j 42 L. T. 2§8 ; 28 W. R 559.— 0. A. 

Davis v. Goodman, in c.P.D ., followed. 
Baghott v. Norman (1S8U) 41 L. T. 787.— v.-c. 

Parsons v. Brand, Goulson v. Dickson (1890) 
59 L. J. Q. B. 189 ; 25 Q. B. D. 110 ; 62 
L. T. 470 5 38 W. R. 388.— C.A. COTTON, 
LlNDLEYand lopes, L jj., distinguished. 
Biid i!. Davey (1890) 60 L. J. Q. B. S ; [1891] 

3 Q. B. 20 ; 63 L. T. 741 ; 39 W. R. 40.— C .A. 
Esher, m.r., lindley and lopes, l.jj. 

Parsons v. Brand, Conlson v. Dickson, 

followed. 

Sims r. Trollope (1896) 66 L. J. Q. B. 11 ; 
[1897] 1 Q. B. 24 ; 75 L. T. 351 ; 45 W. R. 97.— 
C.A. ESHER, M.R., LOPES and RIGBY, L.JJ. 

Bird v. Davey, distinguished. 

Haseltine, In re, Woodward r. Haselline (1891) 
GO L. J. Ch. 357 ; [1891] 1 Ch. 464 ; 64 L. T. 
■303 ; 39 W. R. 405. — c,A. LINDLEY, Lopes and 
KAY, L.JJ. 

KAY, l.j. — H ere the description of the grantee 
is “the Discount Bank of London, of which bank 
L. Simmons is tbe sole proprietor.” The Discount 
Bank of London might be the name of a corpora- 
tion, and is there any irresistible inference from 
what appears on the bill of sale that it was not ? 
Unless there is such inference, Bird, v. Davey 
does not apply, and the bill of sale is bad. . . . 
To,6ay that there is any irresistible inference 


that the Discount Bank of London was the trade 
name of Hinjmons is going too far. 

3. Registration. 

What Document « Require. 

Allsopp v. Day (1861) 7 H. & N. 457 ; 31 
L. J. Ex. 105 : 8 Jur. (N.S.) 41 ; 5 L. T. 
320 : 10W. R. 135 ; and Byerley v. Prevost 
(1871) L. R. 6 G. P. 144, questioned. 

Thomson v. Barrett (1S60) 1 L. T. 268, dis- 
tinguished. 

Walden, In re, Odell, Ex parte (1878) 10 
Oh. D. 76 ; 48 L. J. Bk. 1 ; 39 L. T. 333 ; 27 
W. R. 274.— C.A. 

thesiger, l.j. — But it is said, on the other 
hand, that there have been two or three cases 
> decided which are contrary to the views ex- 
pressed by Mr. Justice Bradley, and to the 

decision at which we are arriving, I do not 

think it necessary to decide or discuss whether 
or not those cases were properly decided, because 
m my view they are fairly distinguishable from 
the present case, looking at the facts to which I 
have already adverted. The first case is Thomson 
v. Barrett. . . . The jury found that it was 

a mere receipt, and Cockburn, O.J., in his 

judgment, comments upon that fact, and makes 
it a portion of the argument which leads him to 
the conclusion at which he arrives. Crompton, 
J. also says,, “The jury having found that this 
document was not a record of the transaction, it 
does not require to be registered. Therefore 
you have two circumstances distinguishing that 
case from the present, namely, first, that there 
was a verbal arrangement, a complete agree- 
ment, apart from the document in the form of a 
receipt, and which was found by the jury to be 
a mere receipt ; and secondly, that the whole of 
the transaction was not reduced to writing, but 
only a receipt for a portion of the purchase- 
money." The next case referred to- was Allsopp 
v. Day. . . , The third case is Byerley v. Prevost, 
and it partakes of the circumstances of the 
other two. There was first a verbal arrangement 
for a purchase, then a verbal arrangement 
for the reletting of the goods, and then there 
was a simple receipt for the purchase-money. 
As I have already observed, it is not absolutely 
necessary to say whether those eases were rightly 
decided ; but I must add that, if on any future 
occasion circumstances should arise identical 
with those in Allsopp v. Day, Byerley v. Prevost, 
and Thomson v. Barrett — at all events the first 
two — I think it would be very , desirable that 
those cases should receive further discussion and 
consideration. — p. 90. 

Allsopp v. Day, distinguished. 

Byerley v. Prevost, disapproved. 

Walden, In re, Odell, Ex parte, followed, 

Baum, In re, Cooper, Ex parte (1878) 10 Gh. D. 
318 ; 48 L. J. Bk. 40 ; 39 L. T. 521 ; 27 W. R. 
298. — C.A. 

james, l.j. (for the Court). — In the recent 
case of Bx parte Odell [supra) two members of 
this Court expressed doubts as to the correctness 
of the decision in Allsopp v. Day. We do not, 
however, on the present occasion, think it neces- 
sary to go into any minute examination of AUsopp 
v. Day. There was this apparent distinction 
between that case and the present, that there the 
two documents, the inventory and the receipt, 
were not written on the same piece of paper, and 
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did not together form the title to the property. 
The title was made out by means <*f parol evi- 
dence connecting the receipt with the inventory 
which was referred to in a letter containing the 
receipt. Nor is it necessary to criticise the other 
cases that followed Allsopp v. Day {Byerleg v. 
Prewsf) because so far as regards the general 
law, those cases have been entirely swept away 
by the new Bills of Sale Act (4L & 42 Viet, 
c. 81). . . . Though I do not think it neces- 
sary to go further into those cases, yet if, as 
has been pressed upon us in argument, the 
logical sequence of them is that such a document 
as the one before us is not an •* assurance " 
requiring registration, we should be compelled to 
express our dissent from them or at least our 
inability to follow the logical sequence with 
regard to this particular document. — p. 321. 

Baum, In re, Cooper, Ex parte, nomnented 
on and distinguished. 

Woodgate v. Godfrey (1879) 5 Ex. D. 24; 49 
L. J. Ex. 1 ; 42 L, T. 34 ; 28 W. E. 88.— C.A. 

jessel, m.r. — T he difficulty in this case is 
occasioned by the decision in Ex parte Cooper, 
In re Baiun; it is not easy to discover the 
principle upon which the judgment proceeded ; 
but we have had the benefit of some remarks 
made by Thesiger, L.J. as to that case, and 
those remarks show that the decision may be 
explained upon an intelligible principle. That 
principle is, that independently of the document 
there was no sale of the goods, that there was 
one transaction constituted by the inventory 
and the receipt thereto attached, and that if 
there had been no document there would have 
been no transaction. Accordingly, the lords 
justices held that the document was an “ assur- 
ance" within the Bills of Sale Act, 1854, and 
required registration. But we have now to deal 
with a case where the facts are of a different 
nature.— p. 215. 

Allsopp v. Day, approved. 

Woodgate v Godfrey, folloioed. 

Marsden r. Meadows (1881) 50 L. J. Q B. 536 ; 
7 Q. B. D. SO ; 45 L. T. 301 ; 29 W. E. S16.— O.A. 
BRAMWELL, COTTON and BRETT, L.JJ. 

Woodgate v. Godfrey and Marsden v. 
. Meadows, approved. 

Cochrane v. Matthews (1S78) 10 Ch. D. 
80, n. ; Walden, In re, Odell, Ex parte, 
and Baum, In re, Cooper, Ex parte, 
Aistimj uished. 

North Central Waggon Co. r. Manchester, 
Sheffield and Lincolnshire Ey. (1886). — O.A. 
(infra, col. 233). 

Walden, In re, Odell, Ex parte, and Baum, 
In re, Cooper, Ex parte, considered. 

Manchester, Sheffield and Lincolnshire Ey. v. 
North Central Waggon Co. (1888). — H.L. (infra, 
col. 283). 

Haydon v. Brown, 59 L. T. 330 : reversed, (1888) 
59 L. T. 810. — C.A. ESHER, M.R., BINDLEY and 
BOWEN, L.JJ. 

Brown v. Bateman (1867) 36 L. J. O. P. 
134 ; L. E. 2 O. P. 272 ; 15 L. T. 658 ; 15 
W. E. 860, distinguished. 

Harrison, In re, Jay, Ex parte (1880) 14 Gh. D. 
19 ; 42 L. T. 600 ; 2S W. E. 449 ; 44 J. P. 
409.— O.A. 


Brown v. Bateman and Blake v. Izard (1867) 
16 W. E. 108. — q.b . followed. 

Reeve v. Whitmore (1863) 4 De G J. & S. 1 ; 
33 L. J. Ch. 63 : 9 Jur. (n.s.) 1214 ; 9 L. T. 
311 ; 12 W. E. 113 , 3 N. E. 15, dis- 
til), y uished. 

Eeevea v. Barlow (1SS4) 12 Q. B. D. 436 ; 53 
L. J. Q. B. 192; 50 L. T. 782; 32 W. E. 
672.— O.A. 

BOWEN. L.J. (for self, COLERIDGE, C J. 
and brett, M.R.). — The learned counsel for 
the appellant contended that the previously- 
exempted case of such building agreements was 
directly met by the new words which the A ct of 
1878 for the first time introduced into the inter- 
pretation clause, and that the present agreement 
must be ' registered as being an agreement by 
which a right in equity to personal chattels’ is 
conferred. On the part of the respondent it was 
urged that a right to after-acquired property was 
not a right to personal Chattels within the 
meaning of the Act of 1878. It is not necessary 
to pronounce an authoritative decision on this 
very grave point (as to which, see per Lord 
Chelmsford, Holrmjd v. Marshall ), because in 
o'ur judgment whatever right is conferred by the 
clause of the building agreement now under 
discussion, is not a right in equity at ail, hut a 
right at law. Down to the time when the 
building materials wore brought upon the land- 
lord’s premises, there was no contract relating to 
any specific goods at all. nor anything which 
could be subject to a decree for specific per- 
formance. The contract was only to apply to 
goods when brought upon the premises, and 
until this happened, there was no right or 
interest in equity to any goods at all. Upon the 
other hand, the moment the goods were brought 
upon the piemises the property in them passed 
in law, and nothing was left upon which any 
equity as distinct from law could attach. No 
further performance of the contract was neces- 
sary, nor could be enfoiced. The builder’s 
agreement accordingly was at no time an equit- 
able assignment of anything, but a mere legal 
contract that, upon the happening of a particular' 
event, the property in. law should pass m certain 
chattels which that event itself would identify 
without the necessity of any further act on 
the part of anybody, and which coulcl not be 
identified before. Reeve v. Whitmore and Hoi- 
roijd v. Marshall have, therefore, no immediate 
bearing on the present case. If the present 
agreement does not fall within the Bills of Sale 
Act, 1878, as conferring a right in equity, it is 
still governed by the decisions in Brown v.- 
Bateman and Blake v. Izard, authorities which, 
for the reasons we have mentioned, we are not 
prepared to review. — p. 442. 

Brown v. Bateman ; Blake v. Izard ; Garrud, 
In re, Hewitt, Ex parte (1881) 51 L. J. Ch. 
881 ; 16 Ch. D. 522 ; 44 L. T. 6 ; 29 
W. B. 344.— C.A. ; Reeves v. Barlow ; and 
Yates, In re, Batcheldor v. Yates (1888) 57 
L. J. Oh. 697 ; 3S Ch. D. 112 ; 59 L. T. 

• 47 ; 36 W. E. 563.— C.A. COTTON, BINDLEY 

and BOWEN, L.JJ., distinguished. 

Burdett, In re, Byrne, Ex parte (1888) 57 
L. J. Q. B. 263 ; 20 Q. B. D. 310 ; 5S L. T. 
708 ; 36 W. R. 345 ; 5 Morrell 32.— O.A., 
commented on. 

Climpson v. Coles (1889) 58 L. J. Q, B. 316 ; 

8—2 
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23 Q. B. D. 465 ; (51 L. T. 116 ; 3S W. R. 110.— 

DENMAN and STEPHEN, JJ. « 

DENMAN, J. — It was . . . argued that inas- 
much as in this case there was a power to 
sell any part of the materials upon the land 
separately upon default in the performance of any 
part of the mortgagor’s agreements, including 
that to repay the 65 1. which was advanced upon 
the execution of the deed, the case fell within 
the requirements of the Bills of Sale Act, 
according to the tests given by the G. A.. 
especially m Jim-deft, In. rr, and in Yates, In re. 
We do not thinli that Burdett, In re, goes at all 
further than to decide that where a deed is 
executed which moi t gages both personal chattels 
and other property, such deed is valid as regards 
the other property if it is possible to sever the 
provisions of the deed into two parts, so as to 
apply its provisions to each species of property 
independently of the other. . . . Yates, In re, 
the other case relied upon by the plaintiffs, lays 
down a rest which seems to us applicable to the 
present case, . . . The decision . . . was against 
the application of the Bills of Hale Act to such a 
case [as was there considered]. But the ground 
of that decision was one which cannot apply to 
a case like the present in which the chattels " 
seized are pure chattels, and in which the power 
to deal with them is not a power to be derived 
from an Act of Parliament, but from the agree- 
ment of the parties themselves. — pp. 350, 351. 

Reeves v. Barlow, followed. 

Morris r. Dclobbel-Flipo (1892) 61 L. J. Ch. 
518 ; [1892] 2 Ch. 352 ; 66 L. T. 320; 40 W. R. 
492.— STIRLING, J. 

Brown v. Bateman (supra), Blake v. Izard 
(supra), Garrud. In re, Newitt, Ex parte, 
and Reeves v. Barlow, referred to. 

Climpson v. Coles, distinguished. 

Church v. Sage (1892) 5 R. 140 ; 67 L. T. S00 ; 
41 W. R. 173. 

WRIGHT, J. — It has long been settled that an 
ordinary building agreement between a land- 
owner and a builder is not brought within the 
Bills of Sale Acts as regards plant and materials 
merely by reason of a provision in it that the 
plant and materials, when brought upon the 
land, are to be considered as annexed to the land 
or are to become the property of the lessor : 
Brown y. Bateman; Blake v. Izard ; Newitt, Ex 
parte; Beeves v. Barlow. . . . The document, 
however, which is now in question is not of that 
kind. It is not an agreement between landlord 
and builder, but is a mere mortgage by a builder 
of his interest in a building agreement to a 
stranger, to secure money advanced by the 
stranger to enable the builder to carry out 
the building agreement, and is subject to all the 
ordinary incidents of a mortgage. It purports 
to assign the plant and materials now or hereafter 
to be brought on the ground, or adjoining thereto, 
to .the lender absolutely, subject to redemption, 
and authorises him, in case the builder impairs 
the security by delay in building, &c., “ to enter 
on the land and complete the buildings, and for 
that purpose to take possession of the land 'and 
of all plant and materials thereon.” . . . Apart 
from other authority, I should be of opinion that 
this mortgage requires registration as a bill of 
sale in respect of the plant and materials. But 
Climpson v. Coles, which was decided subse- 1 
quently to all the other eases cited, raises a J 


difficulty. In that case the document i n ques tion 
was a mortgage, and the Court, no doubt, appear 
to have expressed the opinion that the same 
considerations applied to that mortgage as in 
the case of an ordinary building agreement. 
But they did not decide the case on that ground, 
and there are two circumstances which appear 
to me to distinguish that case frtfm this. In the 
first place, so far as can be gathered from the 
reports, the mortgagor appears to have beau the 
owner of the land . in the second place, his 
covenant was that the plant and materials to be 
brought upon the premises should be considered 
as immediately attached to. and forming part of, 
the fee-simple of the premises. This provision 
seems to bring the case directly within the 
principle of Brown v. Bateman and the cases 
which followed it, and was probably the ground 
of the expressions to which I have referred in 
Climpson v. Coles. That case, therefore, is not 
an - authority against the view I have taken. — 
pp. 141, 142, 143. 

Yates, In re, Batoheldor v. Yates ( svjirn , 
col. 230), limited. 

Small r. National Provincial Bank of England 
(1894) 63 L. J. Ch. 270; [1894] 1 Ch. 686; 
8 R. 168; 70 L. T. 492; 42 W. R. 378.— 
STIRLING, J. 

[Held that the above case does not apply 
where there is an express assignment of personal 
chattels qua chattels, and not as incident to 
the land.] 

Pulbrook v. Ashby (1887) 56 L J. Q. B. 
376 ; 36 W. R. 779, approved. 
iStevens v. Marston (1890) 60 L. J. Q. B. 192 ; 
64 L. T. 274 ; 39 W. R. 129 ; 55 J. P. 404.— C. A. 
ESHER, M.R., LOPES and KAY, L.JJ. 

Pulbrook v. Ashby, explained and approved. 
Roundwood Colliery Co., In re, Lee i\ Round- 
wood Colliery Co. (1S97) 66 L. J. Ch. 186 ; 
[1897] 1 Ch. 373 ; 75 L. T. 641 ; 45 W. R. 324. 

— C.A. LINDLEY, SMITH aild RIGBY, L.JJ. ; 

reversing 66 L. J. Ch. 1S6 ; [1897] 1 Ch. 373 ; 
75 L. T. 508 ; 45 W. R. 217.— STIRLING, J. 

Beckett v. Tower Assets Co., 60 L. J. Q. B. 
56 ; [1891] 1 Q. B.I.— CAVE, J. ; reversed, (1891) 
60 L. J. Q. B. 493 ; [1891] 1 Q. B. 638 ; 64 
L. T. 497 ; 39 W. R. 438 ; 55 J. P. 438.— C.A'. 
ESHER, M.R., PRY and BOWEN, L.JJ, 

Beckett v. Tower Assets Co. (supra), in C.A., 
followed. 

Mellor’s Trustee r, Maas (1901) 71 L. J. K. B. 
26 ; [1902] 1 K. B. 137 ; 85 L. T. 490 ; 50 W. R. 
Ill ; 8 Manson 341 . — wright, j. 

Coburn v. Collins (1887) 56 L. J. Ch. 504 ; 
35 Ch. D. 373 ; 56 L. T. 431 ; 35 W. R. 
610.— KEKEWICH, J., distinguished, 
McEntire v. Crossley (1895) 64 L. J. P. C. 
129 ; [1895] A. C. 457 ; 11 R. 207 ; 72 L. T. 
731 ; 2 Manson 334. — h.l. (ill.), lords her- 

SOHELL, L.O., ASHBOURNE and SHAND. 

herschell, l.C. — With regard to Coburn 
y. Collins, upon which reliance was placed, 
that seems to me to be a very different case 
from the present one. That was an agree- 
ment for the sale of a business, the price of 
which no doubt was to be paid at a future time. 
There was no agreement between the parties m 
that ease that the property should not pass at 
once. There were none of these stipulations 
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such as one finds here as to the use of that which 
was the subject of the agreement to sell. In 
this case the intending purchaser cannot sell, 
assign, sublet, or even remove from one building 
to another this gas engine, the property of which 
is supposed to lie in him : m Coburn v. Collins 
it was the sale of a business m the case where 
the purchaser was intending to continue the 
business and to sell the stock-in-trade — two 
contracts of a very different nature. In the 
next place there, in terms, the vendors were to 
have a lien or charge until the full price was 
paid — alien or charge implying that the property 
had passed to others, for a man does not have a 
lien on his own property or a charge either. 
Therefore, in that case there were provisions in 
the agreement which pointed to the intention 
being that the substance of the transaction was 
a sale, in which the property passed with a 
security, eo Distant ! , given by the purchaser to 
the vendor. That decision does not seem to me 
to be in the slightest degree inconsistent with 
the conclusion at which your lordships have 
arrived in the present case.— p. 131. 

Yorkshire Ry. Wagon Co. v. Maclure (1881) 
19 Ch. D. ITS ; 51 L. J. Oh. 253 ; 15 L. T. 717 ; 
30 W. R. 288.— KAY, J. ; reversed, (1882) 21 
Ch. D. 309 ; 51 L. J. Ch. S57 ; 17 L. T. 290 ; 30 
W. R. 761 — O.A, JESSEL, M.R., LINDLEY and 
HOLICER, L.J.T. 

North Central Waggon Co. v. Manchester, 
Sheffield and Lincolnshire Ey. (J 886) 55 L. J. Ch. 
780 ; 32 Ch. D.' 177 ; 51 L. T. 187 ; 31 W. R. 
430 ; 50 J. P. 630. — Y.-G. ; reversed, (1887) 56 
L. J. Ch. 609 ; 35 Ch. D. 191 ; 56 L. T. 755 ; 35 
W. R. 113.— O.A. COTTON, BOWEN and FRY, 
L.JJ, ; the latter decision affirmed, turn. Manches- 
ter, Sheffield and Lincolnshire Ey. v. North 
Central Waggon Co. (1888) 58 L. J. Ch. 219 ; 18 
App. Cas. 551 ; 59 L. T. ■ 730 ; 37 W. R. 
305. — H L. (E.). LORDS HERSCHELL, WATSON, 
FITZGERALD and MAONAGHTEN. 

Yarrow, In re, Collins, Ex parte, Collins v. 
Weymouth (1889) 59 L. J. Q. B. 18 ; 61 
L. T. 6^2 ; 38 W. R. 175.— GAVE, J., 
not followed. 

Yorkshire Ey. Wagon Co. v. Maclure (1882) 
51 L. J. Ch. 857 ; 21 Ch. D. 309 ; 47 

L. T. 290 ; 30 W. R. 761.— c.A. jessel, 

M. R., LINDLEY and holicer, L.JJ ; and 
M. S. & L. Ry. v. North Central Waggon 
Co. (supra), explained. 

Redhead v. Westwood (1888) 59 L.T. 293,— 
KAY, J., considered, 

Watson, In re, Official Receiver, Ex parte 
(1 890) 69 L. J. Q. B. 394 ; 25 Q. B. D. 27 ; 63 
L. T. 209 ; 38' W. R. 567 ; 7 Morrell 155.— O.A. 
ESHER, M.R., COTTON, LINDLEY, ERY and LOPES, 
L.JJ: 

Watson, In re, Official Receiver, Ex parte, 

followed. 

Madell v. Thomas (1890) 60 L. J. Q. B. 227 ; 
[1891] 1 Q. B. 230 ; 64 L. T. 9 ; 39 W. R. 280.— 
O.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Watson, In re, Official Receiver, Ex parte, 
and Madell v. Thomas, referred, to. 

Beckett v. Tower Assets Co. (1S91) 60 L. J. 
Q. B. 493 ; [1891] 1 Q. B. 63S ; 64 L. T. 497 ; 39 
W. R. 438 : 55 J. P. 438.-r-C.A. ; reversing 60 L. J, 
Q. B. 56 ; [1891] 1 Q. B. 1.— cave, j. 


Hall, In re, Close, Ex parte (1884) 54 L. J. 
Q. B. 13 : 14 Q. B. D. 386 ; 51 L. T. 795 ; 
33 W. R, 228.— CAVE, 3.. followed. 
Cunningham & Co.. In re Attenborough’s 
Case (1885) 54 L. J. Ch. 448 : 28 Ch. I). 682 ; 52 
L. T. 214 ; 33 W. R. 387. — PEARSON, J. 

Hall, In re, Close, Ex parte, and Cun- 
ningham & Co., In re, ratio decidendi 
disapproved. 

Townsend, In re, Parsons, Ex parte (1886) 16 
Q. B. D. 532 ; 55 L. J. Q. B. 137 ; 34 W. E. 329 ; 
53 L. T. 897 ; 3 Morrell 36— O.A. 

esher, m.r. — It seems to me that the words 
of sect. 9 [of Bills of Sale Act, 1882] strike 
at all documents which give a security upon 
goods for the payment of money, and I take 
it that the legislature intended to say, if you 
cannot make your agreement by a document in 
the form specified in the schedule, you shall not 
be able to make it by any document at all. I 
cannot, therefore, agree with the ratio decidendi 
of either of the two cases which have been relied 
upon. But I think that Ex pavto Close was 
obviously rightly decided, because the document 
there in question was one of those which are 
excepted by the proviso at the end of sect. 4 
of the Act of 1878, and for that reason it was 
not within the Act. In In re Cunningham , 
Pearson, J. did not follow the actual decision in 
Ex parte Close, but he applied the doctrine 
which was not necessary to the decision of that 
case, and I think he intended to agree with that 
doctrine. If his decision required the application 
of that doctrine I cannot agree with the decision ; 
if it did not, still I cannot agree with the 
doctrine. — p. 545. 

Hall, In re, Close, Ex parte ; Cunningham 
& Co., In re, and Townsend, In re, 
Parsons, Ex parte, explained. 

Hardwick, In re, Hubbard, Ex parte (1S86) 55 
L. J. Q. B. 490 ; 17 Q. B. D. 690 ; 59 L. T. 172, n. ; 
35 W. R. 2 ; 3 Morrell 246.— O.A. esher, m.r., 
bowen and FRY, L.JJ. ; reversing 34 W. R. 790. 

esher, M.R. — It appears that the only diffi- 
culty which was felt by the Divisional Court 
arose out of the interpretation which they put on 
some of the language which was used by this 
Court in Ex parte Parsons. With great deference 
to the learned judges, 1 think that, if they had 
examined the judgments delivered in Ex parte 
Parsons as a whole, they would have seen that 
they have been attributing to us that which we 
never intended to say. In coming to the con- 
clusion at which they did arrive, they must have 
thought that we intended in Ex pa tie Parsons to 
overrule several recent cases in this Court, to the 
decision of which some of us had been parties. 
All that we then intended to say about Ex parte 
Close and In, re Cunningham 4‘ Co. was with refer- 
ence to what we supposed (whether rightly or 
wrongly) to have been the ratio decidendi of those 
cases. In my judgment in Ex parte Parsons , I 
said : “ Then this difficulty arises, that two 
learned judges, for whose opinion we have the 
greatest respect, have in substance held this — 
that, when there is such an ordinary transaction 
as an advance of money upon the security of 
goods, the arrangement being that the posses- 
sion of the goods is to be given to the lender 
immediately, you cannot by any possibility ex- 
press the transaction in the statutory foim, and 
therefore the legislature could not have intended 
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to deal with such a transaction at all. The true 
conclusion must, therefore, he that sect. 9 does 
not apply to a document by which the right to 
immediate possession of goods is given. The 
legislature could not have intended to prevent 
such transactions altogether ? ” That shows what 
we supposed to have been the ratio decidendi in 
Ex parte Close and In re Cunningham & Co. I 
went on to say. *• Is that a process of reasoning 
which the Court ought to allow ? ” But Cave. J , 
in his judgment m Ex parte Parsons, explains 
that he did not intend to say what he was sup- 
posed to have said m Ex parte Close. It is 
strange, however, that Lindley, L. J., m Ex parte 
Parsons, had exactly the same idea about the 
ratio decidendi of Ex parte Close and In re 
Cunningham <$• Co., as I had, for he said, “It 
appears to me that the reasoning of the judges 
in the two cases which have been cited — that, 
because you cannot express a transaction m the 
form given in the schedule to the Act of 1882, 
therefore, the Act does not apply to it is 
erroneous.” Perhaps we ought now to set the 
matter right by saying that If the learned judges 
in those two cases had used that process of 
reasoning, we could not have agreed with them ; 
and, if that word “ if ” had been inserted, the 
learned judges in the present case could hardly 
have come to the conclusion at which they 
arrived as to the meaning of Ex parte Parsons. 
The ground, therefore, of their judgment cannot 
be supported . . . The decision of the Divisional 
Court was wrong, but it was wrong only by 
reason of their wrongly interpreting the language 
used in Ex parte Parsons, and giving to it a 
meaning which it will not properly bear. — 
p. 693. 

Hardwick, In re, Hubbard, Ex parte, 

dictum applied. 

Beeves v. Capper (183S) 5 Bing.'(NC.) 136 ; 

6 Scott 877 ; 1 Arm 427 ; S L. J. C. P. 

44 ; 2 Jur. 1067, followed. 

Hilton r. Tucker (1888) 57 L. J. Oh. 973 ; 39 
Ch. D. 669 ; 59 L. T. 172 ; 36 W. II. 762 — 
KEKEWICH, J. 

Hardwick, In re, Hubbard, Ex parte, 

approved. 

Charlesworth r. Mills (1S92) 61 L. J. Q. B. 
830 ; [1892] A. C. 231 ; 66 L. T. 690 ; 41 W. It. 
129 ; 56 J. P. 628 .— h.l. (E.) ; reversing S. C. nom. 
Mills r. Charlesworth (1890) 59 L. J, Q. B. 
530 ; 25 Q. B. D. 421 ; 63 L. T. 508 ; 39 W. R. 1. 
— C.A. ESHER, M.R., LINDLEY and LOPES, L.JJ. 

Hardwick, In re, Hubbard, Ex parte, 

followed. * 

Morris r. Delobbel-Flipo (1892) 61 L. J. Ch. 
518 ; [1892] 2 Ch. 352 ; 06 L. T. 320 ; 40 W.* It. 
492.— STIRLING, J. 

. Charlesworth v. Mills, applied. 

Piamsay r Margrett (1894) 63 L. J. Q. B, 513 ; 
[1894] 2 Q. B. 18 ; 9 R. 407 ; 70 L. T. 788 ; 
I Manson 184 . — c.a. esher, h.r., lope% and 

DAYEV, L.JJ. 

Hall v. Comfort (1886) 56 L. J. Q. B. 1S5 ; 

18 Q. B. D. 11 : 55 L. T. 550 ; 35 W. R. 

48. — COLERIDGE, O.J., MANISTY and 

Stephen, jj., disapproved. 

Willis, In re, Kennedy, Ex parte (1888) 57 
T,. .T. O R fi:-U 91 O R~ T) 38J. ■ K«4 T. T* 7J.Q . 


36 W. R. 79.? ; 5 Morrell 1 S9.— O.A. ESH ER, SLR., 
LINDLEY and LOPES, L JJ. 

lindley, L.J. — The 6th section of the Bills of 
Sale Act, 1S78, applies to attornments whereby a 
power of distress is given by way of security for 
a debt. It does not extend to .ordinary leases, 
as was suggested m Ilall v. Comfort. — p. 637. 

Willis, In re, Kennedy, Ex parte, considered. 

Green r. Marsh (1892) 61 L. J. Q. B. 442 ; 
[1892] 2 Q. B. 330 ; 66 L. T. 480 ; 40 W. R. 449 ; 
36 J. P. 839.— C.A. LORD HALSBURY, LINDLEY 
and KAY, L.JJ. 

Union Bank v. Lenanton (1878) 47 L. J. C. P. 
409 ; 3 C. P. D. 243 ; 38 L. T. 698.— C.A., 
followed. 

Gapp v. Bond (1887) 56 L. -T. Q. B. 438 ; 19 
Q. B. D. 200 : 57 L. T. 437 ; 35 W. It. 083.— C.A. 
ESHER, H.R., PRY and LOPES, L JJ. 

Boyd v. Shorrock (1867) 37 L. J. Ch. 144 ; 
L R. 5 Eq. 72 ; 17 L. T. 197: 16 W. It. 
102, dissented from. 

Begbie v. Eenwick (1871) 24 L. T. 58 ; 19 
W. It. 402 ; see also L It. 8 Ch. 1075, n. (1) ; 
S. C.on appeal (decided on another ground) 
L. R. 6 Ch. 869 ; 25 L. T. 441 ; 20 W. It. 
67. — L.JJ., followed. 

Hawtry v. Butiin (1873) L. R. 8 Q. B. 290 : 42 
L. J. Q. B. 163 : 28 L. T. 532 : 21 W. It. 633. 

Blackburn, J. — If the mortgagor intended 
an additional security to- convey his right to 
sever the fixtures, I should think, if the matter 
were res Integra , that the conveyance of the 
fixtures must be treated as a bill of sale of 
personal chattels, and would require registra- 
tion. There is, however, a decision to the 
contrary ; for in Boyd v. Shorrock, certain 
persons were tenants for years of a mill, find 
owners of certain trade fixtures therein ; they 
mortgaged the mill and the trade fixtures, hut, 
the assignment was not registered as a bill of 
sale ; and Wood. V.-C. hold that the fixtures 
passed to the mortgagee without registration. I 
agree with Malins, V.-C. m Begbie v. Fenwick, 
that it is difficult to understand the. grounds on 
which Wood, V.-C. arrived at that conclusion. 
If Boyd v. Shorrock stood alone, I should wish 
to take time to consider this case, but Begbie v. 
Fenwick is a conflicting authority, and was 
decided by a Court of co-ordinate jurisdiction. 
We have therefore two authorities of equal 
weight opposed to each other, and I prefer to 
follow the later decision. — p. 293. 

MELLOR and LUSH, jj. to the sabie effect. 

Boyd v. Shorrock, dissented from. 

Begbie v Eenwiok and Hawtry v. Butiin, 

followed. 

Wilde, In re, Daglish, Ex parte (1873) L. R. 8 
Ch. 1072 ; 42 L. J. Oh. 102 ; 29 L. T. 168 ; 21 
W. R. 893. 

MELLISH, L.J.— The only authority at all 
against this construction is the case of Boyd v, 
Shorrock,. That case has been dissented from 
by Malms, V.-C., m Begbie v. Fenwick, and also 
in substance by Blackburn, J. and Mellor, J. in 
the case of Hawtry v. Butiin, and I agree with 
the dissent so expressed. — p. 1083. 

Begbie v. Eenwiok. commented on. 

Meux ^ Jacob (1875) 44 L. J. Oh. 481 ; L. R, 
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lord selborne — It is very frankly admitted 
that, m a case in the Court of Queen’s Bench, in 
which a decision, which your lordships are not m 
any way called upon to review or express an 
opinion upon, as to the effect of the Registration 
Act, was given, in the case of Bichards v. James. 
decided in the' 1 year 1867, it was expressly laid 
down, apart from, the events of bankruptcy or 
execution, the Bills of Sale Act would have no 
operation whatever as against an unregistered 
assignment of fixtures. The circumstances of 
that case were these. There were two persons 
who had assignments of certain trade fixtures of 
a person who afterwards had an execution issued 
against his goods. The first assignee, Spark, 
had not registered his assignment ; the second, 
Hollingsworth, had ; the fixtures were taken in 
execution and recovered by Hollingsworth, the 
registered assignee, second in order of time from 
the execution creditor. The Court of Queen’s 
Bench held that as the first assignee could not have 
set up an v title against the execution creditor, the 
title of Hollingsworth, which hail prevailed by 
reason of registry against the execution creditor, 
was not to give way to the title of Spark ; m other 
words, that Hollingsworth could retain against 
Spark what he had recovered, and that Spark 
could not have recovered from the execution 
creditor. And what the Court said as to the 
position in which things would have stood, had 
there been an execution, was this : “ Had it not 
been for Hollingsworth’s subsequent registered 
bill of sale, the execution creditor would have 
been entitled to the proceeds of the goods seized. 
It is equally clear, on the other hand, that had 
there been no execution, and had the question 
been merely which of the two claimants was 
entitled to priority against the other, Spark’s 
claim would have prevailed, because there is 
nothing in the Act which makes it necessary to 
register a bill of sale against the holder of a 
subsequent bill of sale, whether the latter be 
registered or not.” According to my recollection, 
which is imperfect and possibly may be erroneous, 
in Beg hie v. Femoiclt, also the mortgagor had 
become bankrupt before the question arose ; and 
there being in that case a competition between 
a prior unregistered assignee and a subsequent 
registered assignee, if I am right in thinking that 
the additional fact occurred of bankruptcy by 
the mortgagor, the case might be brought within 
the reach of the same principle with, Richards v. 
Ja in /‘a. — p. 486. 

Hawtry v. Butlin (/ ntpra , col. 22,$), explained. 

Southport Banking Co. v. Thompson (1887) 
67 L. J. Oil. 114 ; 37 Ch. D. 64; 68 L. T. 143; 
36 W. R. 113.— O.A, COTTON, BINDLEY and 
LOPES, L.JJ. 

BINDLEY, L.J.— Undoubtedly there are ex- 
pressions which at first sight appear to warrant 
the notion that Mr. Justice Blackburn was of 
opinion that where a mortgagor was demising 
land of which he was tenant for a term of years, 
and fixtures of which he was absolute owner, a 
mortgage m ordinary form would not pass the 
fixtures. But I do not think Lord Blackburn 
really meant that. What he meant to say, as 1 
understand it, was that prirnd facie such a 
mortgagor must not be taken to grant the fix- 
tures as chattels separately assigned or to do 
more than include them with the land in the 
sub-demise, And this view of his meaning is 


fortified by his language in Holland, v. Ilodgson , 
where he again adverts to the same point. 

Wilde, In re, Daglish, Ex parte, dis- 
tinguished. 

Joyce, In re, Barclay, Ex parte (1874) 43 
L. J. Bk. 137 ; L. R. 9 Oh. 576 ; 30 L. T. 479 ; 
22 W. It. 608.— L.JJ. 

Joyce, In re, Barclay, Ex parte, ex plained. 

Reed, In re, Brown, Ex parte (1878) L .R. 9 
Ch. 3S9 ; 48 L. J. Bk. 10 ; 39 L. T. 338 ; 27 W. R. 
219.— O.A. 

Submitted by counsel that : “ The case is 
governed by Ex parte Barclay, where Lord 
Justice Mellish said, that in the case of a mort- 
gage of household property with fixtures, the 
test whether the mortgage required registration 
was whether power was given to the mortgagee 
‘ to sever the fixtures from the premises, and to 
deal with them and sell them separately.’ ” 

JAMES, L.J. — That is the test only where the 
question depends upon the language of the 
power of sale ; not where there is a separate 
assignment of the fixtures. — p. 393. 

Wilde. In re, Daglish, Ex parte, dis- 
tinguished. 

Joyce, In re, Barclay, Ex parte, approved. 

Tates, In re, Batclieldor e. Yates (1888) 67 
L. J. Ch. 697; 38 Ch. D. 112; 59 L. T. 47; 
36 W. R. 563.— O.A. COTTON, BINDLEY and 
BOWEN, L.JJ. 

Joyce, In re, Barclay, Ex parte, and 
Wilde, In re, Daglish, Ex parte, con- 
sidered. 

Johns r. Ware (1898) 68 L.J. Ch. 155 ; [1899] 
1 Ch. 359; 80 L. T. 112; 47 W. R. 202; 6 
Manson 38.— eomer, j. 

Turner, In re, Attwater, Ex parte (1877) 
46 L. J. Bk. 41 ; 5 Ch. D. 27 ; 35 L. T. 
682 ; 25 W. R. 206.— c.A. ; and Brantom v. 
Griffits (1877) 46 L. J. C. P. 408; 2 
C. P. D. 212 ; 36 L. T. 4 ; 25 W. R. 318.— 
O.A followed. 

Cross, In re, Payne, Ex parte (1879) 11 Ch. D. 
539 ; 40 L. T. 563 ; 27 W. R. 808.— O.A. 

Brantom v. Griffits, distinguished. 

Phillips, In re, National, Mercantile Bank, Ex 
parte (1880) 50 L. J Ch. 231 ; 16 Ch. D. 104 ; 
44 L. T. 265 ; 29 W. R. 227. 

[This case was relied upon by the appellants, 
but Jessel, M.R., in his judgment m the respon- 
dent’s favour did not refer to the case.] 

Brantom v. Griffits, adopted. 

Thomas r. Kelly (IS8S) 58 L. J. Q. B. 66 ; 13 
App. Cas. 506 ; 60 L. T, 114; 37 W. R. 833.— 
H.L. (B.). 

Jeavons, In re, Mackay, Ex parte, Brown, 
Ex parte (1S73) 42 L. J. Bk. 68 ; L. R. 8 
Ch. 643 ; 28 L. T. 828 ; 21 W. R. 664.— 

* l.jj., followed. 

Steele, In re, Conning, Ex parte (1873) 42 L. J. 
Bk. 74 ; L.R. 16 Eq. 414 ; 21 W. R. 784. 

Simpson v. Charing Cross Bank (1886) 34 
W. R. 668. — D., followed. 

Sharp v. McHenry (1887) 57 L. J. Ch. 961 ; 
38 Ch. D, 427 ; 57 L. H. 606.— KAY, J. 
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Time for. 

Crew v. Cummings ("Wood, Claimant) (1888) 
57 L. J. Q. B. 641 ; 21 Q. B. D. 420 ; 59 
L. T. 886 ; 36 W. R. 90S.— c A. ESHER, 
H.R. and bowen, h. 3 ., followed. 

Dobbin's Settlement, In re (1S87) 56 L. J. 
Q. B. 295 ; 57 L T. 277. — D., not folloived. 
Parsons and Furber, In re(lS93) 62 L. J. Q. B. 
365 ; [1893] 2 Q. B. 122 ; 4 R. 374 ; 68 L. T. 777 ; 
41 W. R. 468.— G.A. BINDLEY, KAY and SMITH, 
L.JJ. 

smith, l.j. — I am clear myself that Crew v. 
Cummings overrules Dobbin's Settlement, In re, 
in which I and my brother Huddleston took 
part. I am also clear that the decision m Crew 
v. Cummings binds me. — p. 369. 

Crew v. Cummings and Parsons and Furber, 
In re, extended. 

Spiral Globe, Ltd., In re (1901) 71 L. J. Ch.‘ 
128 ; [1902] 1 Ch. 396 ; 85 L. T. 778 ; 50 "W. R. 
187 ; 9 Manson 52.— BAD Y, J. 

Crew v. Cummings and Parsons and Furber, 

In re, applied. 

Abrahams & Sons, In re (1902) 71 L. J. Ch. 
807 ; [1902] 1 Ch. 695 ; S6 L. T. 290 j 50 W. R. 
284 ; 9 Manson 176.— buckley, j. 

Crew v. Cummings, explained. 

Johnson & Co., Ltd., In re (1902) 71 L. J. Ch. 
576 ; [1902] 2 Ch. 101 ; 86 L. T. 791 ; 50 W. R. 
482.— CA. COLLINS, M.R., STIRLING and HARDY, 
L.JJ. 


Affidavit. 

Sutton v. Bath (1858) 3 H. & N. 382 ; 27 
L. J. Ex. 388 ; 1 F. & F. 152, headnote 
incorrect. 

Castle Downton (1879) 49 L. J. C. P. 6 ; 5 
C. P. D. 56 ; 41 L. T. 528 ; 28 W. R. 257 

Per curiam (lord COLERIDGE, C.J., and 
BINDLEY, J.). — The headnote of that report 
( Sutton y, Hatli) seems to be unsupported by 
the judgment. 

Feast v. Robinson (1894) 63 L. J. Ch. 321 ; 
8 R. 531 ; 70 L. T. 16S. — romer, j., 
approved. 

Kemble r. Addison (1900) 69 L. J. Q. B. 299 ; 
[1900] 1 Q. B. 430 ; 82 L. T. 91 ; 48 W. R. 331 ; 
7 Manson 156. — CHANNELL and BUCKNILL, jj. 

Briggs v. Boss (1868) 37 L. J. Q. B. 101 ; 
L. R. 3 Q. B.268 ; 17 L. T. 599 ; 16 W. R. 
480, commented on. 

Larchin r. North Western Deposit Bank 
(1873) 44 L. J. Ex. 71 ; L. R. 10 Ex. 64 j 33 
L. T. 124 ; 23 W. R. 325.— ex. ch. 

BLACKBURN, J. — The case of Briggs v. Boss, 
on which the plaintiff relies, went quite as far as 
was reasonable. But there anyone who knew 
that the attesting witness, Moston, was living 
where he did live would be more likely to know 
him as Moston, “ accountant,” than as, Moston, 
“clerk,” that was the idea expressed in the 
decision.— p. 72. 

[The other judges of the Exchequer Chamber 
agreed.] 

See also Murray v. Mackenzie, infra. 


Hewer y. Cox (I860) 3 El. & El. 428 ; 30 
L. J. Q. B. 73 : 6 Jur. (N.S.) 1339 ; 3 
L. T. 508 ; 9 W. R. 103 , followed. 

Murray v. Mackenzie (1857) 44 L. J. C. P. 
313 ; L. R. 10 C. P. 625 ; 32 L. T. 777 ; 
23 W. R. 595, distinguished. 

Wood, In re. M ‘Hattie, Ex pfu'te (1878) 48 
L. J. Bk. 26 ; 10 Ch. D. 398 ; 39 L. T. 373 ; 27 
W. R. 327.— C.A. 

Murray v. Mackenzie, folloived. 

Marks v. Derrick (1S99) 80 L. T. 60; 6 
Manson 176 .— lawrance and CHANNELL, JJ. 

London and Westminster Loan and Dis- 
count Co. v. Chace (1862) 12 C. B. (N.S.) 
730; 31 L. J. C. P. 314; 9 Jur. (N.S.) 
412 ; 6 L. T. 781 ; 10 W. R. 698, dis- 
approved. 

Button r. O’Neill (1879) 48 L. J. 0. P. 368 ; 
4 C. P. D. 354 ; 27 W. R. 592 ; 40 L. T. 799.— 
C.A. 

Button v. O’Neill, distinguished. 

Hewer, In re, Kahen, Ex parte (1882) 51 L. J, 
Ch. 904 ; 21 Ch. D. 871 ; 46 L. T. 856 ; 30 
W. R. 954.— BACON, C.J. 

Maughan v. Sharpe (1861) 17 C. B. (N.S.) 
443 ; 34 L. J. C. P. 19 ; 10 Jur. (N.S.) 
989; 10 L. T. 870; 12 W. R. 1057, 
applied. 

Simmons v. Woodward (1892) 61 L. J. Oh. 
252 ; [1892] A. C. 100 ; 66 L. T. 534 ; 40 W. R. 
641.— H.L. (E.). LORDS HALSBURY, L.C., 
WATSON, MORRIS and FIELD ; reversing in part, 
S. C. now. Haseltine, In re, Woodward v. 
Haseltine (1891) 60 L. J. Ch. 357 ; [1891] 1 Ch. 
464; 64 L. T. 303; 39 W. R. 405. — 0, A. 
BINDLEY, LOPES and KAY, L.JJ. 

Simmons v. Woodward, inapplicable. 
Haseltine v. Simmons (1892) 62 L. J. Q. B. B ; 
[1892] 2 Q. B. 547 ; 4 R. 52 ; 67 L. T. 611 ; 41 
W. R 67 ; 57 J. P. 53.— C.A. ESHER, M.R., 
BOWEN and KAY, L.JJ. 

Routh v. Roublot (1859) 28 L. J. Q. B. 
240 ; 1 El. & El. 850 ; 2 Jur. (N.S.) 548 ; 
7W. R. iU, followed. 

Blaiberg v. Parke (1882) 52 L. J. Q. B. 110 : 
10 Q. B. D. 90 ; 48 L. T. 311 ; 31 W. R. 216. 

NORTH, MANISTY and DENMAN, JJ.— [The 
judges differed as to the grounds on which 
Month v. Boublot applied.] 

Sharpe v. Birch (1881) 51 L. J. Q. B. 64 ; 
8 Q. B. D. Ill ; 45 L. T. 760 ; 30 W. R. 
428 ; 46 J. P. 246, folloived. 

Ford r. Kettle (1882) 51 L. J. Q. B. 558 ; 9 
Q. B. D. 139 ; 46 L. T. 666 ; 30 W. R. 741.— C.A. 
JESSEL, M.R. and LINDLEY, l.j. 

Ford v. Kettle, followed. 

Moulson, In re, Knightly, Ex parte (1882) 51 
L. J. Ch. 823 , 461 L. T. 776 ; 30 W. R. 844.— 
BACON. C.J. 

Sharpe v. Birch and Ford y. Kettle, dis- 
tinguished. 

Cooper v. Zeffert (18S3) 32 W. R. 402.— c.A. 
brett, M.R. — It is being present and seeing a 
person do the thing which is attested. It is a 
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fair and reasonable inference that when the de- 
ponent swears that Lewis attested it, he means 
to say that Lewis was present, and saw the exe- 
cution which he attested. It was said that there 
are eases to the contrary. In Sharpe v. Btrcli 
there was no averment that the witness had 
attested, but only that his signature as a witness 
was in his own handwriting. In Ford v. Kettle , 
the affidavit only stated that the signature of the 
alleged attesting witnesses were in their proper 
handwritings. I cannot help thinking that what 
was stated by the late Master of the Rolls and 
Lindley, L.J., shows that, in their opinion, that if 
the affidavit had stated that which is stated in 
the one now in question, it would have been 
sufficient. Thus, Lindley, L.J. said : “ He does 
not say that he saw the solicitor attest the 
execution.” This affidavit precisely states that, 
and therefore I think it is sufficient. In those 
cases the Court was extremely reluctant to give 
way to such objections, and I am not inclined 
myself to go further than they did. Therefore, 
the affidavit being sufficient, the bill was properly 
registered. — p. -102. 

Howard v. Brown (1827) 1 M. & P. 22 ; 4 
Bing. 393; 6 L. J. (o.s.) C. P. 9. 
questioned. 

Cheney v. Curtois (1863) 13 C. B. (N.s.) 
634 ; 32 I;. J. C. P. 116 ; 9 Jur. (N.S.) I 
1057 ; 7 L. T. m, followed. 

Chapman, In re, Johnson, Ex parte (1884) 26 
Ch. D. 338 ; 53 L. J. Ch. 762 ; 50 L. T. 214 ; 32 
W. R. 693 ; 48 J. P. 64S.— C.A. 

COTTON, L.J. — An affidavit has to be filed with 
the bill of sale when it is registered, and it is 
said that as the document which was filed, and 
which purports to be an affidavit, was sworn 
before a person about whom nothing is known 
but his name and his place of business, there 
being no statement that he was a commissioner 
for administering oaths, the affidavit cannot be 
accepted. In support of this contention Howard 
v. Brown was cited, in which it was held that 
where an affidavit did not state that it was 
sworn before a commissioner who was entitled 
to administer oaths, it could not be read. That 
was in some technical proceedings at common 
law, to which Lord Justice Bowen may perhaps 
refer, but I do not think I need, because fortu- 
nately we have another case which shows that, 
however that may be as to technical proceedings, 
yet in the present state of the law under the 
Bills of Sale Act, we can arrive at something 
like common sense. . . . Lord Justice Bowen 
has furnished me with another case [ Ghene.y v. 
Covet oof actually under the Bills of bale Act, 
1854, where this very point was decided. There 
the affidavit was entitled in the Queen’s Bench, 
but the person before whom it was sworn was 
stated to be a commissioner of the Exchequer, 
and the objection was taken that the affidavit 
was bad, because it was not stated in it that he 
was a commissioner of the Queen's Bench. The 
Court (composed of Erie, C J., Williams, Willes 
and Keating, JJ.) overruled that objection. The 
question was put, 11 could the deponent be con- 
victed of perjury if it is false ? ” and the Court 
said, “ He can, if it is shown that the man before 
whom the oath was made was competent to 
administer an oath in these proceedings.” That 
objection, a highly technical one, was overruled. 
In the absence of authority, I should have come 


to the same conclusion ; but there being authority, 
I think the objection is answered by the decision 
which I have mentioned. — p. 345. 

Vernon v. Cooke (1S80) 49 L. J. Q. B. 767. 
— C.A. BRAMWELL, BAGGALLAY and 

THESIGER, L.JJ., impugned. 

Baker r. Ambrose (1896) 65 L. J. Q. B. 589 ; 
[1896 j 2 Q. B. 372.— WRIGHT, J. 

Held . — That an affidavit of the execution of a 
bill of sale is within Ord. XXXYIIL, r. 16, of 
R. S. C., 1883, and is insufficient if sworn before 
a commissioner of oaths who has acted in the 
matter as solicitor for the grantee. 


Condition or Defeasance. 

Lees, In re, Collins, Ex parte, 31 L. T. 622 ; 
reversed, (1875) 44 L. J. Bk. 78 ; L. R. 10 Ch. 367 ; 
32 L. T. 108 ; 23 W. R. 862 .— l.jj. 

Connsell v. London and Westminster Loan 
Co. (1887) 56 L. J. Q. B. 622 ; 19 Q. B. D. 
512; 36 W. R. 53.— C.A. ESHER, h.r., 
LINDLEY and LOPES, l.jj., distinguished. 

Monetary Advance Co. v. Cater (1888) 57 
L. J. Q. B. 463 ; 20 Q. B. D. 785 ; 59 L. T. 311. 
—CAVE and SMITH, JJ. 

Lees, In re, Collins, Ex parte, disapproved. 

Connsell v. London and Westminster Loan 
and Discount Co., followed. 

Edwards v. Marcus (Townend, Claimant) 
(1894) 63 L. J. Q. B. 363 ; [1894] 1 Q. B. 587 ; 
9 R. 337; 70 L. T. 182; 1 Mansou 70— C.A. 
LINDLEY, KAY and SMITH, L.JJ. 

smith, l.j. — B ut. it was argued that the 
sub-section [sub-sect 3 of sect. 10 of the Bills of 
bale Act, 1878] relied on, only applied when the 
condition was one which prejudicially affected 
the donee, and that this was the opinion of 
James, L.J., in JEx parte Collins, on the 
construction of the Act. It is true that that 
case was not cited in Counsell v. London and 
Westminster Loan and Discount Co.; but m the 
last-mentioned case the C. A. held a condition 
to be within the Act which, 1 think, cannot be 
distinguished from the condition in the present 
case. When, therefore, I am faced with the 
difficulty of the judgmeut given by James and 
Mellish, L.JJ., I have, on the other hand, the 
decision of this Court, which came to the 
conclusion that a condition similar to that which 
we have in this case is within the meaning of 
the Act, and which judgment I prefer ; and 
what is more, I have the decision of Cotton, L.J., 
in Carpenter v. Been, in which that learned 
L.J. took no exception to the decision in 
Counsell's Case. 


TLeimoal and Rectification. 

Swire v. Cookson, 48 L. T. S77.— gave, j. ; 
reversed, (1883) 49 L. T. 367.— brett, m.r. and 
BOWEN, L.J. ; affirmed in H.L., infra. 

Cookson v. Swire (1884) 54 L. J. Q. B 249 ; 
9 App. Cas. 653 ; 52 L. T. 80 ; 33 W. R. 
181.— H.L. (E.). LORDS SELBORNE, L.C., 
BLACKBURN, WATSON and FITZGERALD, 
applied. 

Antoniadi v. Smith (1901) 70 L. J. K. B. 869 ; 
[1901] 2 K. B. 689 ; 49 W. R. 693 ; 85 L. T. 200 ; 
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8 Man son 335. — C.A. smith, M.R., WILLIAMS 
and STIRLING, L JJ. 

Askew v. Lewis (1SS3) 1 Cab. <fc E. 34 ; 
10 Q. E. D. 477 ; 4$ L. T. 534 ; 31 W. R. 
507 ; 47 J. P. 312. — cave, J., approved. 
Emery, In re, Official lleceivcr, Ex parte 
(1SSS) 57 L J. Q. B. 029; 21 Q. B. D. 405; 
37 W. R. 21. — C.A. ESHER, M.R , LINDLEY and 
BOWEN, L.JJ. 

4. Possession. 

Ashton v. Blackshaw (1870) 39 L. J. Ch. 
205 ; L. R. 9 Eq. 510 ; 22 L. T. 197 ; 
IS W. K. 307 ; and Broadbent, In re, 
Homan, Ex parte (1S71) L. R. 12 Eq. 598 ; 
19 W. R. 1078, considered. 

Fairbrother, In re, Harding. Ex parte (1S73) 
42 L. J. Bk. 30 , L. R. 15' Eq. 223 ; 28 L. T. 241. 

— BK. 

Ancona (or Acona) y. Rogers, 33 L. T. 749 : 
reversed, (1876) 40 L. J. Ex. 121; 1 Ex. D. 285 ; 
35 L. T. 115 ; 24 W. R. 1000.— C.A. 

Cole, In re, Mutton, Ex parte (1872) 
41 L. J Bk. 57; L. R. 14 Eq. 178; 
26 L. T. 910 : 20 V. R. 8S2, not followed. 
Bremner, In re, Saffrev, Ex parte (1881) 
16 Ch. D. 60S ; 44 L. T. 324 ; 29 VV. R. 749.— 
C.A. JESSEL, M.R., JAMES and LUSH, L.JJ. 

Swift V. Pannell (1883) 53 L. J. Ch. 341 ; 
24 Ch. D. 210 ; 48 L. T. 351 ; 31 W. R. 
543. — PRY. J ., followed. 

Casson v. Churcbley (1884) 53 L. J. Q. B. 335 ; 
50 L. T. 568.— GROVE, J. and HUDDLESTON, B. 

Gough v. Everard (1863) 32 L. J. Ex. 210 ; 

5 L. T. 363 ; 11 W. R. 702 ; and Hender- 
son, In re, Lewis, Ex parte (1871) L. R. 

6 Ch. 626 , 24 L. T. 785 ; 19 W. R. 835. 
— L.JJ., commented on. 

Robinson v. Tucker (1883) 1 Cab. & E. 173. — 
WILLIAMS, J. ; affirmed , (1884) 53 L. J. Q. B. 
317 ; 14 Q. B. D. 371 ; 50 L. T. 380 ; 32 W. R. 
697. — C.A. BRETT, M.R., BOWEN and PRY, L.JJ. 

Pickard v. Marriage (1876) 45 L. J. Ex. 594 ; 
1 Ex. D. 364 ; 35 L. T. 343 ; 24 W. R. S86, 
distinguished. 

Gibbons r. Hickson (1885) 55 L. J. Q. B. 119 ; 
34 W. R. 140 ^ 53 L. T. 910.-^HUDDLESTON, B. 
and cave, J. 

Huddleston, B. — Mr. Muir has relied on the 
case of Pieltunl v Marriage , but the facts in 
that, case were very different, for however 
genuine the arrangement might have been that 
the goods should belong to the grantee, the 
arrangement was one which was not made 
known to the public. — p. 121. 

Eurber v. Einlayson (1S76) 24 W. R. 370 ; 
34 L. T. 323, questioned. 

Henley, In re, Fletcher, Ex parte (1877) 5 
Ch. D. S09 ; 46 L. J. Bk. 93 : 25 W. R. 573 ; 
37 L. T. 758.— C.A. 

mellirh, l.j — Furber v. Finlayson seems to 
be opposed to the current of authority. — p. 813. 

Rational Mercantile Bank v. Hampson 
(1880) 49 L. J. Q. B. 480 ; 5 Q. B. D. 177 ; 
28 W. R. 424, followed. 

Walker v. Clay (1880) 49 L. J. C. P. 560 ; 42 
L. T, 369 ; 44 J. P. 396.— GROVE and LINDLEY, jj. 


Nation#! Mercantile Bank v. Hampson, 

report in L. R. corrected. 

Taylor v. McKeand (1880) 49 L. J. C. P. 563 ; 

5 C. P. D 358 ; 42 L. T. 833 ; 28 W. R. 628 ; 
44 J. P. 7S4. 

Coleridge, c.J. — The business must be carried 
on bond fide, and the disposition and sale of 
the goods must be bond fide and in the ordi- 
nary course of such business. 1 am aware that 
those last words do not occur m the report 
of the Motional Mercantile Ranh v. Hampson in 
the Law Reports, but the report of that case in 
the Weekly Reporter (28 W. R. 42-1) is more 
accurate, because in the pleadings which are not 
set out m the Weekly Reporter, but are in the 
Law Reports, there is a statement that Sen man, 
the grantor, sold the goods to the defendants, 
who bought them in the ordinary course of his 
business, and that it was the ordinary course of 
Seaman in such business to make such sales ; 
and, therefore, when Lush, J. is reported, in 
the Weekly Reporter, to have said, “There must 
be an implied licence to sell where the person 
who gives the bill of sale sells in the ordinary 
course of his trade, - ’ I have no doubt the report 
is correct, for it follows the statement in the 
pleadings. — p. 565. desman, j. concurred. 

5. Statutory Form. 

Hughes v. Little (18S6) 17 Q. P». D. 204 ; 84 
W. R. 703; reversed, 56 L. J. Q. B. 96; 18 
Q. B. D. 32 ; 55 L. T. 476 ; 35 W. R. 36.— C.A. 

Hetherington v. Groome (1884) 53 L. J. 
Q. B. 576 ; 13 Q. B. 789 ; 51 L. T. 112 ; 33 
W. R. 103, distinguished. 

Barber, [n re, Stanford, Ex parte (1SS5) 55 
L. J. Q. B. 389 ; 17 Q. B. D. 259 ; 34 W. R. 108. 
—CAVE and HAWKINS, JJ. ; affirmed , (18S6) 55 
L. J. Q. B. 341 ; 17 Q. B. D. 259 ; 54 L. T. 894 ; 
34 W. R. 237, 287, 507. — 0. A. ESHER, M.R., 
OOTTON, LINDLEY, BOWEN and LOPES, L.JJ. ; 
fry, L.J. dissenting in part. 

Hetherington v. Groome, followed. 

Sibley r. Higgs (1885) 54 L. J. Q. B. 525 ; 
15 Q. B. D. 619 ; 33 W. R. 748.— field and 
MANISTY, jj. 

Hetherington v. Groome, followed. 

Furnivall r. Hudson (1892) 62 L. J. Ch. 178 ; 
[1893] 1 Ch. 335 ; 3 R. 230 ; 68 L. T. 378 ; 41 
W. R. 358. — NORTH, J. 

Davis v. Burton (1883) 52 L. J. Q. B. 630 ; 
11 Q. B. D. 537 ; 32 W. It. 423.— C.A. 
BRETT, M.R., LINDLEY and FRY, L.JJ., 
discussed. 

Williams, In re, Pearce, Ex parte (1S83) 53 
L. J. Ch. 500 ; 25 Ch. D. 656 ; 49 L. T. 475 ; 32 
W. R. 187. — BACON, C.J. 

Davis v. Burton, upheld. 

Melville v. Stringer (1884) 33 L. J. Q. B. 482 ; 
13 Q. B. D. 392 ; 50 L. T. 774 ; 32 W. R. 890.— 
C.A. BRETT, M.R., BOWEN and FRY, L.JJ. ; 
reversing 53 L. J. Q. B. 175 ; 12 Q. B. D. 132 ; 
5,0 L. T. 531 ; 32 W. R. 388. 

Davis v. Burton, followed. 

Roberts v. Roberts (1884) 53 L. J. Q. B. 313 ; 13 
Q. B. D. 794 ; 50 L. T. 351 ; 32 W. R. 605.— C.A, * 

BRETT, M.R. and LINDLEY, L.J, 
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Melville v. Stringer, dictum olrwred upon. 

Saunders r. White (1900) 70 L. J. Q. B. 34 : 
[1901 J 1 Q B. 70 : 49 W. 11. 127.— ALVERSTONE, 
C.J. and KENNEDY, ,T. 

Roberts v. Roberts, discussed. 

Witt v. Rainer (1887) 57 L. J. Q. B. 141 ; 
20 Q. B. U. 114 ; 58 L. T. 04 ; 36 W. R. 
115. — C.A. ESHER, M.K., BOWEN and FRY, 
l.jj.. disti nguished. 

Carpenter ?■. Been (1889) 23 Q. B. D. 566 ; 61 
L, T. 860. — C.A. COTTON and FRY, L..TJ ; LOPES, 
L.J. dissent nit/. 

Witt v. Banner and Carpenter v. Deen, 

distinguished. 

Hickley r. Greenwood (1S90) 59 L. J. Q. B. 
413 ; 25 Q. B. D. 277 ; 63 L. T. 288 ; 38 W. R. 
686— CAVE and SMITH, JJ. 

cave, .T. — In the first case [ Witt v. Banner'] . . . 
the description was altogether illusory, and was, 
no doubt, intended to include any pictures which 
might at any time be on the grantor’s premises : 
for it is impossible to suppose that the grantor 
could have had in his possession exactly the 
same number of articles of each description 
mentioned in the schedule Carpenter v. Deen 
is, no doubt, a ' case of some difficulty, and there 
Lopes, L.J. differed from the other L.JJ. There 
the grantor was a dairyman, and the other L JJ. 
drew the conclusion from that fact that it was 
intended to allow the grantee to seize any 
similar cows which at any hour might be on the 
grantor’s premises. Hero the state of things is 
totally different, for the grantor was a beer-house 
keeper and a carman, and it cannot be said that 
the goods were described in such a way that they 
could not possibly be identified. [They were 
desciibod as “Roan horse, Drummer; brown 
mare and foal ; three rade carts.”] — p 414. 

Carpenter v. Deen (supra), referred to. 

Edwards r. Marcus (1894) 63 L. J. Q. B. 363 ; 
[1894] 1 Q. B. 587 ; 9 R. 337; 70 L. T. 1S2 ; 
1 Munson 70.— c.A. lindley, icay and smith, 
L.JJ. (see extract, ante, col. 242). 

Carpenter v. Deen,. followed. 

Davies r. Jenkins (1899) 69 L. J. Q. B. 187 ; 
[1900] 1 Q. B. 183 ; 81 L. T. 788 ; 48 W. R. 286 ; 
7 Manson 149 .— darling- and ohannell, jj. 

Thorpe v. Cregeen (1885) 55 L. J. Q. B. 80 ; 

33 W. R. 844, questioned. 

Myers r. Elliott (1886) 55 L. J. Q. B. 233 ; 16 
Q. B. D. 526 ; 54 L. T. 552 ; 34 W. R. 338 — 

C.A. ESHER, M.R., LINDLEY and LOPES, L.JJ., 
reversing mati-iew, J. 

esher. M.R. — If a lump sum for interest 
could be put into a bid of sale, the borrower 
would be borrowing money on a bill of sale with- 
out knowing the rate of interest which he is to 
pay. That, it seems to me, would be contrary to 
the form. The bill of sale must be made so plain 
that the borrower may have a fair opportunity 
of knowing what he is doing, not merely what 
sum, but what rate of interest he is to pay, so 
that if he is asked to pay 70 per cent, he 
may at least know what he is paying. ... As at 
present advised, I am unable to agree with the 
decision in Thorpe t. Cregeen. — p. 235. 

Myers v. Elliott, orpin hied and distinguished. 

Lumley v. (Simmons (1887) 56 L. J. Oh. 329 ; 


34 Oh. D. 698 ; 56 L. T. 134 ; 35 W. R. 422.— 
C.A. COTTON, LINDLEY and LOPES, L JJ. 

LOPES, L.J. — There the sum of 15/, wasdescribed 
as being bonus and interest, without defining how 
much was to be attributed to one, and how much 
to the other. . . . But in the present case the 
rate of interest is, m my opinion, sufficiently 
stated. The rate per month is given clearly, and 
the rate per annum can be easily calculated. 

Myers v. Elliott, followed. 

Thorpe v. Cregeen and Wilson v. Kirk- 
wood (1883) 48 L. T. 821.— OHITTY, J., 
disappeared. 

Blankenstein r. Robertson (1890) 59 L. J. 

Q. B. 315; 24 Q. B. D. 543; 62 L- T. ,732.— 
DENMAN and WILLS, JJ, 
wills, J. — But there is the more recent case 
of Mgers v. Elliott, m the C. A., in which, though 
the point was not actually raised, the Court, 
expressed a very strong opinion that a specified 
rate of interest was essential. I cannot, after 
this strong expression of opinion by the C. A., 
regard Thorpe v. Cregeen and Wilson v. Kirhwood 
as any longer of authority. 

Myers v. Elliott, distinguished. 

Lumley v. Simmons, explained. 

Wood, In re, Woolfe, Ex parte (1894) 63 L. J. 

Q. B. 352 ; [1894] 1 Q B. 605 ; 10 R. 157 ; 70 L. 

T. 282; 1 Manson 87.— D. WILLIAMS and 

WRIGHT, JJ. 

Blaiberg v. Parsons (or Parsons v. Har- 
greaves) (1886) 55 L. J. Q. B. 408 ; 17 
Q. B. D. 336 ; 34 W. R. 717, appro red! 
Blaiberg v. Beckett (1886) 56 L, J. Q. B. 35 : 
18 Q. B. D. 96 ; 55 L. T. 876 ; 35 W. R. 84.— 
C.A. ESHER, M.R., LINDLEY and LOPES, L.JJ. 

Barber, In re, Stanford, Ex parte (1886) 55 
L. J. Q. B. 341 ; 17 Q. B. D. 259 ; 54 L. T. 
894; 34 W. R. 507. — c.A. (see cols. 246— 
250), distinguished, 

Morritt, In re, Bentley, Ex parte (1880) 34 W. 

R. 579.— CAVE and manisty, jj. ; affirmed, now. 
Morritt. In re, Official Receiver, Ex parte (1886) 
56 L. J. Q. B. 139 ; 18 Q. B. D. 222 ; 56 L. T. 
42 ; 35 W. R. 277.— C.A. ESHER, M.R., COTTON, 
LINDLEY, BOWEN and LOPES, L.JJ. ; FRY, L.J. 
dissenting. 

Davies v. Rees (1886) 55 L. J. Q. B. 363 ; 
17 Q. B. D. 408 ; 54 L. T. 813 ; 34 W. R. 
573. — o.A. ESHER, M.R., BOWEN and 
FRY, L.JJ. (and see post , col. 24S), 
distinguished. 

O’Dwyer, In re (1SS6) 19 L. R. Ir. 19. 

Barber, In re, Stanford, Ex parte (see 
cols. 246—250 ), followed. 

Goldstrom r. Tallerman (18S6) 56 L. J. Q. B. 1 
22 ; 18 Q. B. D. 1 ; 55 L. T. 866 ; 35 W. R. 68. 

— C.A. ESHER, M.R., BOWEN and FRY, L.JJ. ; 
reversing 17 Q. B. D. 80. 

Morritt, In re, Official Receiver, Ex parte 
• (1886) 56 L. J. Q. B. 139 ; 18 -Q. B. D. 

222 ; 56 L. T. 42; 35 W. R.‘ 277.— C.A. 

ESHER, M.R., COTTON, LINDLEY, BOWEN 

and lopes, L.JJ. ; fry, l.j. dissenting, 
followed. 

Lumley «. Simmons (18S7) 56 L. J. Ch. 329 ; 
34 Oh. D. 698 ; 56 L. T. 134 ; 35 W. R. 422,— 
C.A, COTTON, LINDLEY and LOPES. L.JJ, 
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Morritt, la re, Official Receiver, Ex parte, 
and Watkins v. Evans (1S87) 56 L. J. 
Q. B. 200 ; IS Q. B. D. 3S6 ; 3 61 T 177 ; 
35 W. B. 313.— C A. ESHER, M.R., BOWEN 
and FRY, L JJ , discussed. 

Calvert v. Thomas (1SS7) 56 L. J. Q. B. -170 ; 

19 Q. B. D. 204 ; 57 L. T. 441 ; 35 W R. 616. 

— C.A. ESHER, M.R., BINDLEY and LOPES, L.JJ. 

Bianchi v. Offord (1886) 55 L. J. Q. B. 4S6 ; 
17 Q. B. D. 484 .— bowen, L J followed. 

Barber, In re, Stanford, Ex parte (.> xe cols. 
246 — 250), and Goldstrom v. Tallerman 
(,s pp cols. 246 — 250), distinguished. 

Real and Personal Advance Co. v. Clears (1888) 
57 L. J. Q. B. 164 ; 20 Q. B. D 304 ; 5S L. T.610 ; 
36 w. R. 256. — OA. ESHER, M.R., FRY and 
LOPES, L.JJ. 

esher, m.r — I n this case it is admitted 
that the hull of sale is the same in terms as the 
bill of sale which was in question in Bianchi v. 
Offord . It is also admitted that there are words 
iii this bill of sale m addition to the words m the 
bills of sale which were before the Court in 
Barber. In re , Stanford , Ex parte, and Goldstrom 
v. Tallerman ; and if those added words are 
material, as I think they are. it is clear that 
Barter, In re, Stanford, Ex parte, and Goldstrom 
v. Tallerman do not govern this case. The only- 
question, therefore, is, whether we are prepared 
to overrule Biancln v. Offord. I am not pre- 
pared to overrule that ease. There Bowen, L.J. 
says : “ It does not appear to me that in the case 
before us there was anything to show that the 
provision that the mortgagees might pay sums of 
money for rent, rates, taxes, and other outgoings, 
and that if the same were not repaid the goods 
might be immediately seized, was necessary to 
the maintenance of the security.” There were, 
therefore, words m the bill of sale which were 
not in the form, and which could not be brought 
into the bill of sale under the direction in the 
form as to 'the insertion of terms which the 
parties may agree to for the maintenance of the 
security. The lord ' justice says : ‘‘I do not 
think that such further sums could be sums 
secured by the hill of sale within the meaning of 
sect. 7, sub-sect. 1.” I am not prepared to over- 
rule that decision. — p. 166. 

Burdett, In re, Byrne, Ex parte ‘(1887) 36 
W. R. 1 28.— cave and smith, JJ. : reversed, 
(1888) 57 L. J. Q. B. 263 ; 20 Q. B. D. 310 ; 68 
L. T. 70S ; 36 W. R. 345 ; 5 Morrell 32.— C.A. 
ESHER, M.R., PRY and LOPES, L.JJ. (see post , 
cols. 248. 249). 

Kelly v. Kellond (1888) 57 L. J. Q. B. 330 ; 

20 Q. B. D. 569 ; 58 L. T. 263 ; 36 W. R. 363.— 
C.A. ESHER, M.R., PRY and LOPES, L.JJ. ; 
affirmed, now. Thomas v. Kelly (1888) 58 L. J. 
Q. B. 66 ; 13 App. Cas. 506 : 60 L. T. 114 j 37 
W. R. 353.— H.L. (E.). LORDS HALSBURY, L.G., 
FITZGERALD and MACNAGHTEN (see cols. 
247 — 250). 

Barber; In re, Stanford, Ex parte (see 
cols. 246 — 250), proposition not adopted. 

Thomas r. Kelly, supra. 

Barber, In re, Stanford, Ex parte (see 
cols. 246 — 2 50), observations explained. 

Parsons v. Brand (1890) 59 L. J. Q. B. 189 ; 25 


Q. B. D. 110# 62 L. T. 479; 38 W. R. 388.— C.A. 

COTTON, BINDLEY and LOPES, L.JJ. 

Barber, In re, Stanford, Ex parte (see 
cols. 246 — 250), applied. 

Davies v. Rees (ante, col. 246) ; and Burdett, 
In re, Byrne, Ex parte •(see cols. 247, 
249), inapplicable. 

Cochrane v. Entwistle (1890) 59 L. J. Q. B. 
418; 25 Q. B. D. 116; 62 L. T. 852; 88 W. K. 
5S7. — C.A. ESHER, M.R., PRY and LOPES, L JJ. 

esher, m.r. — But then it was said that 
according to Burdett . In re, you may divide the 
bill of sale into parts, and hold that it is in 
accordance with the form as to the chattels 
persona], striking out for this purpose the 
chattels real. Burdett, In re, however, is not 
an authority for that proposition. The question 
in that case was whether a bill of sale which 
comprised chattels personal and also a chattel 
real, and which was not m accordance with the 
statutory form, was valid as to the chattel real, 
and it was held that it was. Chattels real are 
not within the Act, and the provisions of sect. 9 
as to the form of a bill of sale do not apply to 
them. That case, I think, was rightly decided, 
but it has nothing to do with a case like the 
present, where the dispute is as to chattels 
personal. — pp. 419, 420. 

Goldstrom v. Tallerman (see cols. 246—250), 
followed. 

Haslewood v. Consolidated Credit Co. (1890) 
60 L. J. Q. B. 12 ; 25 Q. B. D. 555 ; 63 L. T. 71 ; 
39 W. R. 54.— C.A. COTTON, BINDLEY and 
BOWEN, L JJ. 

Goldstrom v. Tallerman (see cols. 246—250), 
distinguished. 

Edwards v. Marston (1890) 60 L. J. Q. B. 202 ; 
[1891] 1 Q. B. 225 ; 64 L T. 97 ; 39 W. R. 165.— 
C.A. ESHER, M.R., LOPES and KAY, L.JJ. 

esher, M.R. — I am not prepared to say 
that the judgment of Fry, L.J., m Goldstrom v. 
Tallerman may not be taken to be a general 
description of what this form [the form m the 
schedule to the Bills of Sale Act, 1882] is 
intended to be ; but his remarks as to the 
instalments being in respect of principal only, 
and not of interest, were applicable to the par- 
ticular case then before the Court, and were not 
of general application. — p. 203. 

lopes, L.J. — With regard to Goldstrom v. 
Tallerman , all I desire to say is that it is a 
different case to the present one, because here 
the sums to be paid exactly cover the amount of 
the interest, whereas in that case the periodical 
payments were larger than the periodical 
interest. — p. 204. 

Barber, In re, Stanford, Ex parte (see 
cols. 246 — 250), observations adopted. 

Thomas v. Kelly (see cols. 247— 250), applied. 

Haseltine, In re, Woodward r. Haseltine (1891) 
60 L. J. Ch. 357; [1891] 1 Ch. 464 ; 64 L. T. 
303 ; 39 W. R. 405.— C.A. LINDLEY, LOPES and 
KAY, L.JJ. 

Real and Personal Advance Co. v. Clears 

(1888) 57 L. J. Q. B. 164 ; 20 Q. B. I). 
304 ; 58 L. T. 610 ; 36 W. R. 256— C.A. 
ESHER, M.R., PRY and lopes, L.jj., dis- 
tinguished. 

Briggs v. Pike (1S92) 61 L. J. Q. B. 418 : 66 
L. T. 637.— O.A. 
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Goldstrom v. Tallerman (see cols. 246 — 250), 
disc ii sued. % 

Bargen, In re, Hasluck, Ex parte (1803) 63 
L. .1. Q. B. 200 ; [1S01] 1 Q. B. 444 ; 10 R. 74 : 
60 L. T. 763 ; 10 Morrell 301. — williams, j. 

Thomas v. Kelly (see cols. 247—250), dis- 

t mi / ii is fil'd. 

Consolidated Credit Corporation v. Gosney 
(1885) 55 L. J. Q. B. 61 ; 16 Q. B. D. 24 ; 
54 L. T. 21 ; 34 W. R. 106.— DAY and 
SMITH, j.t ; and Furber v. Cobb (1S87) 56 
L. J. Q. B. 273 ; 18 Q. B. D. 494 ; 56 L. T. 
689 ; 35 W. R. 398.— C.A, ESHER, M.R., 
SIR ,i. hannen and fry, L.J., followed. 
Heed r. Bradley (1S94) G3 L. J. Q. B. 3S7 ; 
[1894] 1 Q. B. 319 ; 9 E. 171 ; 70 L. T. 214 ; 
42 W. R. 257 ; 1 Manson 157. — C.A. LOPES and 
KAY, L.JJ. 

LOPES, l.j. — The scheduled form of a bill of 
sale, annexed to the Act of 1882, permits the 
introduction into the body of the bill of sale of 
tenns as to insurance, payment of rent, or 
otherwise, which the parties may agree to for 
the maintenance or defeasance of the security.” 
Clauses, therefore, for the maintenance or 
defeasance of the security arc unobjectionable 
and do not vitiate the bill of sale. In Consoli- 
dated l Credit Corporation v. (. fosnei /, a bill of 
sale was supported containing an agreement that 
the grantor should replace any chattels or things 
which should be worn out, with others of equal 
value , and m Furber v. Cobb an agreement by 
the grantor not to permit or suffer the chattels 
tu be destroyed or injured, or to deteriorate in a 
greater degree than by reasonable wear and tear, 
and forthwith to replace, repair, and make good 
the same, was said to be in accordance with the 
form. . . . This bill of sale, therefore, does not 
sin against the statutable form unless the cases 
to which I have referred are altered or qualified 
by Thomas v. Kelly in the H. L. Consolidated 
Credit Co. v. Gosney is not cited in Thomas v. 
Kelly. If the bill of sale in Thomas v. Kelly 
is looked at, it will be found to be altogether 
different from the bill oE sale m Consolidated 
Credit. Co. v. Gosney. , . . Such terms [the 
terms of the bill of sale in Thomas v. Kelly] go 
far beyond any terms necessary for the mainten- 
ance or defeasance of the security. — pp. 388, 389. 

Cochrane v. Entwistle (ante, col. 248), and 
Burdett, In re, Byrne, Ex parte (ante, 
cols. 247. 248), followed. 

Isaacson, In re, Mason, Ex parte (1894) 64 
L. J. Q. B. 191 ; [1895] 1 Q. B. 333 ; 14 R. 41 ; 
71 L. T. 812 ; 43 W. R. 278 ; 2 Manson 11.— 
C.A. ESHER, M.R., LOPES and RIGBY, L.JJ. 

Barber, In re, Stanford, Ex parte (see 
cols. 246 — 250), applied. 

Barr v. Kingsford (1888) 56 L T. 861. — 
COLERIDGE, C.J. and POLLOCK, B., dis- 
Unfinished anil explained. 

Cartwright v. Regan (1895) 64 L. J. Q. B. 607 ; 
[1895] 1 Q. B. 900 ; 15 R. 385 ; 43 W. R. 600.— 
WRIGHT and KENNEDY, JJ. 

WRIGHT, J. — Barr v. Kingsford was cited to 
show that the mere existence of a covenant to 
produce receipts on demand only avoided a bill 
of sale, on the ground that such a covenant to 
produce was not necessary for the security, as 
the Act only gives a power to seize on default of 
the production of the receipts on a demand in 


writing ; but on looking at the judgment of 
Lord Coleridge more carefully it is clear that the 
grounds of the decision rested on the fact that 
the clause in the bill of sale empowering the 
grantee to seize was not limited to the extent of 
sect. 7 of the Bills of Sale Act, 1882, but was to 
operate on any breach of any of the covenants, 
one of which was to produce the receipts on de- 
mand. The Court held that, inasmuch as the only 
statutory power to seize was, inter aha , on failure 
to comply with such a demand when made m 
writing, it was contrary to the statute to add a 
provision for seizure for default of compliance 
with a mere demand. The bill of sale in that 
case was inconsistent with the statutory form in- 
asmuch as there was to be power to seize in an 
event other than those mentioned in sect. 7 of the 
Bills of Sale Act, 1882. — pp. 507, 508. 

Goldstrom v. Tallerman (see cols. 246 — 250), 
considered. 

Bargen, In re, Hasluck, Ex parte (1S93) 63 
L. J. Q B. 209 ; [1894] 1 Q. B. 444 ; 10 R. 
74; 69 L. T. 763, 10 Morrell 301.— 
williams, j., followed. 

Linfoot v. Pockett (1895) 64 L. J. Ch. 752 ; 
[1895] 2 Ch. 835 ; 12 R. 504 ; 73 L. T. 197 ; 44 
W. R. 66, 2 Manson 4S2.— C.A. lind ley, lopes 
and rigby, l.jj. 

Thomas v. Kelly (see cols. 247 — 250), dictum 
relied upon. 

Barber, In re, Stanford, Ex parte (1886) 
55 L. J. Q. B. 341 ; 17 Q. B. D. 259 ; 54 
L. T. 894 ; 34 W. R. 287, 507.— C.A. (see 
cols. 246 — 250), approved. 

De Braam v. Ford (1899) 69 L. J. Ch. 82 ; 
LI 900] 1 Ch. 142 ; 81 L. T. 568 ; 7 Manson 28.— 
C.A. LIND LEY, M.R., SIR P. H. JEUNE and 
ROMER, L.J. 

6. Statement op Consideration. 

Haynes, In re, National Mercantile Bank, 
Ex parte, 42 L. T. 64 ; 28 W. R. 399 ; reversed, 
(1880) 49 L. J. Bk. 62 ; 15 Ch. D. 42 ; 43 L. T. 
36 ; 28 W. R. 848.— C.A. 

Threappelton, In re, Carter, Ex parte (1879) 
12 Ch. D. 908 ; 41 L. T. 37 ; 27 W. R. 943, 
questioned. 

Haynes, In re, National Mercantile Bank, 
Ex parte, (1880) 15 Ch. D. 42 ; 49 L. J. Bk. 62 ; 
43 L. T. 36 ; 28 W. R. 848.— O.A. 

BAGGALLAY, l.j. — Ex parte Carter, on which 
Mr. Hemming relied, was a very different case 
from the present, though I think it right to say 
that, as at present advised, I am by no means 
satisfied that I should have agreed with the 
decision in that case. — p. 55. 

Haynes, In re, National Mercantile Bank, 
Ex parte, distinguished. 

Parker, In lA, Charing Cross Advance and 
Deposit Bank, Ex parte (1880) 16 Ch. D. 35 ; 
50 L. J. Ch. 157 ; 44 L. T. 113 ; 29 W. R. 204. 
— ~’0 A. 

JAMES, L.J. — In Ex parte National Mercantile 
Banlt, the consideration was stated to be a loan 
of 2,050Z. by the grantees to the grantor, and it 
was not the less a loan of that amount, because 
by a collateral agreement 550Z., part of it, was 
to be applied in the payment of a real bond fide 
debt from the grantoi to the grantees existing 
at the time, and not arising out of the then 
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transaction between the parties. For the present 
case there was really an evasion of the provisions 
of the Act, and it is not at all like Ex parte 
National Mercantile, Bank . — p. 38. 

Parker, In re, Charing Cross Advance and 
Deposit Bank, Ex parte, distinguished . 

Rogers, In re, Challmor, Ex parte (18S0) 16 
■ Ch. D. 260 ; 44 L. T. 122 : 29 W. It. 203 — C.A. 
JAMES, cotton and LUSH, l.jj. : reversing S. G. 
no m. Beetenson, Ex parte, Rogers, In re, 42 
L. T. 80S. — BACON. c.J. 

lush, L J. — In that case something was kept 
back by the grantee out of the nominal con- 
sideration as interest on the advance, though 
nothing could be then due fur interest. In the 
present case there is nothing like fraud, and for 
the reasons which have been given by my learned 
colleagues, though my mind has fluctuated during 
the argument, 1 am now clearly of opinion that 
the provisions of the Act have been complied 
with, and that the consideration has been truly 
stated. — p. 269. 

Haynes, In re, National Mercantile Bank, 
Ex parte (supra ') ; and Rogers, In re, 
Challinor, Ex parte, explained. 

Spradler, In re. Iiolph, Ex parte (1 SSI) 19 Ch. D. 
98 ; 31 L. J. Ch. 88 ; 45 L. T. 482 ; 30 W. R. 
52; 46 J. P 181.— C.A. JESSEL, M.E., LUSH 
and LINDLEY, L.JJ. ; reversing S. C. no in. 
Spindler, In re, Nicholson, Ex parte, 44 L. T. 
82S.— BACON, C.J 

JESSEL, M.R.' — In Air parte National Mercan- 
tile Bank , the money stated as the consideration 
was actually handed to the borrower in bank- 
notes and gold, and the question was whether 
that was the real consideration. The Court of 
Appeal held that it was the real consideration ; 
that the money stated to have been paid to the 
borrower was actually paid to him, and that the 
bargain as to the application of the money was 
a merely collateral bargain. Whether they were 
right or wrong in that conclusion is immaterial ; 
the question was one of fact, and, that being 
their conclusion of fact, they decided that there 
was nothing in the Act requiring that a col- 
lateral bargain should be stated in the deed. 
That case has no application to the present. 
Ex parte Challinor is no doubt more difficult to 
distinguish from the present case. But there, 
again, tlie question decided was really only one 
of fact. The lender, who was the borrower’s 
solicitor, retained out of the sum stated as the 
consideration the expenses of preparing the deed 
and some costs which were due to him by the 
borrower for business previously transacted, and 
also a sum of 2()Z. which he paid to an auctioneer 
for valuing the property. The Court came to 
the conclusion that the deduction was made in 
pursuance of a prior agreement that these sums 
should be paid out of the loan, and consequently 
the handing of the money to the borrower and 
the handing of it back by him to the lender was 
immaterial. This was a conclusion of fact'. It 
only came to this, that if the consideration 
which was stated had been handed in notes and 
cash to the borrower, and then handed back by 
him, the consideration would have been truly! 
Btated in the deed, and would have been paid to 
him, and that the handing over of the money, 
and the handing of it back again, was a mere 


matter of form. Moreover, the sum retained 
was but #nall in proportion to the amount 
secured by the deed. I agree that the decision 
m Ex parte Challinor was right under the 
particular circumstances of the case. But 
neither of these cases, when carefully considered, 
supports the proposition that anything in the 
shape of a hand fide loan, of whfch the borrower 
| gets the benefit, is sufficiently stated as the 
consideration for a bill of sale, if it is described 
as a cash payment. — p. 103. 

Haynes, In re, National Mercantile Bank, 
Ex parte, and Rogers, In re, Challinor, 
Ex parte, explained. 

Cowburn, In re, Firth, Ex parte (1882) 19 
Ch. D. 419 : 51 L. J. Ch. 473 ; 45 L. T. 120 ; 
30 W. R. 529. — O.A. JESSEL, M.E., BRETT and 
HOLKER, L.JJ. 

JESSEL; m.r. — That, would finish what I have 
to say on this part of the case, were it not that 
our attention has been called, or rather re-called, 
to the two decisions of Ex parte National Mer- 
cantile Bank and Ex parte Challmor. Now I 
am quite satisfied to take these decisions as they 
are explained in Ex parte. Challinor by Lord 
Justice James, who was then presiding in this 
Court. After stating what he thought the Act 
meant, he said (p. 266) : “ But when a man 
borrows money, he generally does so for the 
purpose of paying his debts, at any rate he 
ought to employ it in paying them ; and if by 
his direction the money stated as the considera- 
tion is applied by the lender in the honest dis- 
charge of the borrower’s debtR, there is no reason 
for saying that that is not a payment of the 
money to him. That was the principle of our 
decision in Ex parte National Mercantile Bunk, 
and in that case, besides the promissory notes of 
the borrower which were taken up, there were 
deducted some charges for the preparation of the 
security. It appears to me quite right to deduct 
the costs of preparing the bill of sale, and the 
auctioneer’s charges for valuing the property, for 
that is what happens on every mortgage trans- 
action.” Then he goes on : ■' and it does not 
seem to me that the money was the less paid to 
the borrower because part of it was with his 
consent applied in payment of a debt for costs to 
his solicitor, which was not indeed strictly pay- 
able, because a bill of costs had not been delivered, 
but which was really owing to the solicitor.” It 
is plain, therefore, that Lord Justice James, in 
dealing with this small sum for costs, thought it 
was a debt. He treats it on the principle that 
you can only apply the consideration in the pay- 
ment of a debt. The fact that the costs of the 
preparation of the deed did not become a debt 
due from the grantee until after the transaction 
was completed, was not present to his mind, and 
all he intended to decide was, that a debt strictly 
so called, a debt existing at the time, might be 
deducted. I think that this reconciles the case 
with the subsequent decisions. But if it cannot 
be reconciled, all I can say is that, though I am 
bound by the decision in a precisely similar case, 
I do not feel inclined to extend it any further. — 
p. 428. 

Cowburn, In re, Frith, Ex parte, dis- 
tinguished. 

Gann, In re, Hunt, Ex parte (1884) 13 Q. B. D. 
36.— CAVE, J. 
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Haynes, In re, National Mercantile Bank, 
Ex parte, discussed. % 

Richardson r. Harris (1S89) 22 Q. B. D. 26S ; 
87 W. R. 426. — O.A. ESHER, M.R., BOWEN and 
ERY, L.iTJ. 

ESHER, m.r. — T he consideration is stated to 
he iR)()Z. paid by the assignee to the assignor 
on or immediately before the execution of the 
bill of sale. The meaning of that statement 
primdfane is, that the sum of 5U0Z. was actually 
paid, which clearly was not .the case. If the 
sum in question had been actually paid over to 
the assignor without any binding undertaking 
by him to pay any part of it back, as appears to 
have been the case m jS'utiomd Mercantile Bank, 
Jd.v parte, 1 think the consideration would have 
been in strictness accurately stated, although 
the assignor had chosen voluntarily to pay part 
of it back again in respect of some other debt 
cither due or becoming payable in the future. — 
p. 272. 

Credit Co. v. Pott (1SS0) 50 L. J. Q. B. 106 ; 

6 Q, B. H. 295 ; 44 L. T. 506 ; 29 W. R. 
326. — c.A followed. 

Hocknday, In re, Nelson, Ex parte (1866) 55 
L. T. 819 ; 85 W. R. 261 ; I Morrell 12.— CAVE 
and WILLS, JJ. 

Credit Co. v. Pott, applied . 

Chapman, In re, Johnson, Ex parte (1881) 53 
L. J. Ch. 762 ; 26 Ch. D, 338 ; 50 L. T. 214 ; 32 
W. li. 693 ; 4S J. P, 648.— C.A. cotton, bowen 
and ERY, l.jj. 

Credit Co. v. Pott and Chapman, In re, 
Johnson, Ex parte, commented on. 

Richardson r, Harris (supra). 

Chapman, In re, Johnson, Ex parte, 

followed. 

Administrator-General of Jamaica r. Lascelles 
(1893) 63 L. J. P. O. 70 ; [1894] A. C 135 ; 6 R. 
445 ; 70 L. T. 179 ; 42 W. R. 416 ; 1 Manson 163. 
— P.C. LORDS WATSON, HOBHOtlSE and MAC- 
NAG HTEN and SIR R. COUCH. 

Richardson v. Harris (1889) 22 Q. B. D. 
268; 37 W. R. 426. — O.A. ESHER, 
M.R., BOWEN and PRY, l.jj., dis- 
tinguished. 

■Wiltshire, In re, Eynon, Ex parte (1899) 69 
L. J. Q. B. 145 ; [1900] 1 Q. B. 96 ; 81 L. T. 
616 ; 48 W. R. 256 ; 7 Manson 145.— WRIGHT 
and channell, jj. 

weight, J. — Here, as there, the promissory 
note had not matured ; but .the distinction is 
that the money here was not retained by the 
grantee, but was in fact paid to the grantor ; it 
was paid, that is to say, to his account at Lloyd’s 
Bank for the purpose of discharging a liability 
of the grantor and grantee on the promissory 
note. The cheque being drawn payable to 
Lloyd’s Bank did not prevent its being a pay- 
ment to the grantor, as on his paying the cheque 
into the bank it would go to the credit of his 
account. — p. 146. 

Simpson v. Charing Cross Bank (1886) 34 
W. R. 568 .— denman and wills, JJ., 
followed. 

Sharp v. McHenry (1887) 67 L. J. Ch. 961 ; 
38 Ch. D. 428 ; 57 L..T. 606— KAY, J. 


7. Property passing by. 

Ringer v. Cann (1838) 3 M. & W. 343 ; 7 
L. J. Ex. 108 ; 1 H. & H. 67 ; 2 Jur. 256, 
distinguished. 

Harrison r. Blackburn (1864) 17 C. B. (n.s.) 
678 ; 34 L. J. C. P. 109 ; 10 Jur. (N.S.) 1131 ; 11 
L. T. 453 ; 13 W. R. 135.— C.P. 

erle, c.J. — The case Ringer v. Can n. is in 
terms very much like this case : but there aie 
two very important distinctions between them. 
There, the assignment was for the benefit of all 
the creditors of the assignor, and would there- 
fore naturally be an assignment of all the debtor 
possessed ; and further, it was there provided 
that the rent should be paid out of the proceeds 
of the sale. — p. 690. 

byles, j. to the same effect. — p. 692. 

Harrison v. Blackburn, distinguished. 

Debenham r. Digby (1873) 28 'L. T. 170 ; 21 
W. R. 359. — EX. 

Holroyd v. Marshall, 2 Giff. 382 ; 29 L. J. Ch. 
655 ; 6 Jur. (n.S.) 931 ; 3 L. T. 14 ; reversed , 
(1860) 30 L. J. Ch. 3S5 ; 7 Jur. (n.s.) 319 ; 2 Dc 

G. F. & J. 596. — L.C. ; the latter decision reversed,, 
(1862) 10 H. L. Cas. 191 ; 33 L. J. Ch. 193 ; 9 
Jur. (N.s.) 213; 7 L. T. 172: 11 W. R. 171.— 

H. L. (E.). 

Mogg v. Baker (1838) 3 M. & W. 195, 198 ; 

7 L. J. Ex. 94, commented on. 

Holroyd r. Marshall (1S62) (supra), iu H.L. 

westbury, L.C. — Some use was made at 
the bar and in the Court below of the language 
attributed to Parke, B., in the case of 2fogg v. 
Balter. The learned judge appears to have 
given, not his own opinion, but what he under- 
stood would have been the decision of a Court 
of equity upon the case. He is represented as 
speaking upon the authority of one of the judges 
of the Court of Chancery. Any communication 
so made was of course extra-judicial, and there 
is much danger in making communications of 
such a nature the ground of judicial decision ; 
hut I entirely concur m what appears to have 
been the principle intended to be stated ; for 
Parke, B., speaking of the agreement, says : “ It 
would cover no specific furniture and would 
confer no right in equity.” I have already 
explained that a contract relating to goods, but 
not to any specific goods, would not be the sub- 
ject of a decree for specific performance, and 
that a contract that could not he specifically 
peiformed would not avail to transfer any estate 
or interest. If, therefore, the contract in J logg 
v. Balter related to no specific furniture, it is 
true that it would not, at the time of its execution, 
confer any right in equity ; but it is equally 
true that it would attach on furniture answering 
the contract when acquired, provided the con- 
tract remained in force at the time of such 
acquisition. — p. 212. 

Holroyd v. Marshall (supra), in H L. , applied. 

Beldmg v. Read (1S65) 3 H. & O. 955 ; 34 L. J. 
Ex. 212 ; 11 Jur. (N.S.) 547; 13 L. T. 66; 13 
W. R. 867.— EX. . 

Holroyd v, Marshall^wymi), in H.L., followed. 

Leatham v. Amor (1S78) 47 L. J. Q. B. 581 ; 
38 L. T. 7S5 ; 26 W. R. 739.— Q.B. 
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Holroyd v. Marshall (supra), in H.L., dis- 

tnitj lushed. 

D’Epineuil, In re, Tadman v. D’Epineuil (1882) 
20 Gh. D. 758; 47 L. T. 157; 30 W. R 702. 
— PRY, J. 

Holroyd v. Marshall, applied. 

Clements v. Matthews (1883) 11 Q. B. D. 808 ; 
52 L. J. Q. B. 772.— O.A. 

Holroyd v. Marshall, distinguished. 

Reeves r. Barlow (1884) 53 L. J. Q. B. 192 ; 
12 Q. B. D. 43(5 ; 50 L. T. 782 ; 32 W. R. 672.— 
C.A. (see extract, ante, col. 230). 

Browne v. Fryer, 45 L. T. 521 ; reversed, (1882) 
46 L. T. 636.— C.A. 

Official Receiver v. Tailby (1S86) 56 L. J. Q. B. 
30 ; 18 Q. B. D. 25 ; 65 L. T. 626 , 35 W. R. 91. 
—C.A. ESHER, M.R., LINDLEY and LOPES, L.JJ. ; 
reversed, mm. Tailby v. Official Receiver (1888) 
5S L. J. Q. B. 75 ; 13 App. Cas. 523 ; 60 L. T. 162 ; 
37 W. R. 513. — H.L. (E.). LORDS HEBSOHELL, 
WATSON, FITZGERALD and MAONAGHTEN. 

* Lazarus v. Andrade (1880) 49 L. J. O. P. 
847 ; 5 0. P. D. 318 ; 43 L. T. 30 ; 29 W. R. 
15 : 44 J. P. 697 , followed. 

Belding v. Read (I860) 34 L. J. Ex. 212 ; 3 
H. & C. 955 ; 11 Jur. (n.S.) 547 ; 13 L. T. 
66 ; 13 W. R. 867, distinguished. 

Clements v. Matthews (1882)' 47 L. T. 251 ; 47 
J. P. 21. — lopes, J. (see infra). 

Clements v. Matthews, 47 L. T. 251 ; 47 J. P. 
21. — LOPES, J. ; partly reversed, (1883) 11 
Q. B. D. 808 ; 52 L. J. Q. B. 772.— c.a. Brett, 

M.R., COTTON and BOWEN, L.JJ. 

Belding v. Read and D’Epineuil, In re, 
Tadman v. D’Epineuil (1882) 20 Ch. D. 
768 ; 47 L. T. 157 ; 30 W. R. 702.— fry, J., 
overruled. 

Clements v. Matthews, referred to. 

Clarke, In re, Coomhe v. Carter (1887) 56 
L J. Ch. 981 ; 36 Ch. D. 348 ; 57 L. T. 
823; 36 \V. R. 293 — C.A. COTTON, 
BOWEN and fry, l.jj., approved. 

Tailby v. Official Receiver (supra), m H.L. 

lord macnaghten. — The contention of the 
learned counsel for the lespondent was this : 
They asserted as a proposition of law that an 
assignment of future book debts not limited to any 
specified business is too vague to have any effect. 
. . . The origin of the doctrine, modern though it 
be, is lost in obscurity. Before Holroyd v. Mar- 
shall (32 L. J. C.P. 25S ; 14 C. B. (N.S.) 566) no 
support for it can be found. Possibly it may be 
evolved from Holroyd v. Marshall. Lopes, L.J. 
seems to think so. It assumed a definite form in 
Belding v. Head. It was recognised by Pry, J. 
in M Epineuil, In re, and it received the stamp 
of authority from what was said or implied by 
two of the learned judges who decided Clements 
v. Matthews. No other authority or semblance 
of authority was produced. I have read Holroyd 
v. Mai'shall many times, and I can discover no 
trace of thfi doctrine there. Belding v. Head, 
as Bowen, L.J. points out, was founded upon a 
misapprehension of Lord Westbury’s judgment 
in Holroyd v. Marshall. In D' Epineuil, In re, 
the learned judge, as he stated in Clarke, In re, 


thought himself bound by Belding v. Head, and 
simply followed the decision in that case. As 
for the order made m D' Epuieitil, In re, it 
seems to me to have been only too favourable to 
the claimant. I much doubt whether a memo- 
randum like that on which the claimant relied, 
could create a specific lien of any sort or kind. 
Finally, Cotton, L.J. has himseSf disclaimed the 
hidden meaning attributed to his judgment m 
Clements v. Matthews. ... I need hardly say 
that I think the decision in Clarke, In re, un- 
questionably correct ; and I should say nothing 
more about it, but that I find that some of the 
learned judges have drawn a distinction which 
I confess I am unable to appreciate. It was 
said that both in Clements v. Matthews and in 
Clarke, In re, the contract was divisible, but 
that m the present case the contract is indivisible. 
The contract is not, I think, divisible 111 the 
usual acceptation of the word. ... To say that 
an assignment by a trader of all future book 
debts in his present business, and also of all 
future book debts in any other business which 
he may hereafter undertake, is divisible, but 
that an assignment of all his future book debts 
is not divisible, seems to me to be attributing 
substance and reality to the merest verbal 
distinction. — pp. 84, 85, 88. 


8. Successive Bills of Sale. 

Smale v. Burr (1782) 42 L. J. C. P. 20 ; 

L. R. 8 G. P. 64 ; 27 L. T. 555 ; 21 W. R. 

193, affirmed. 

Ramsden v. Lupton (1873) 43 L. J. Q. B, 17 ; 
L. R. 9 Q. B. 17 ; 29 L. T. 510 ; 22 W. R. 129. 
— EX. CH. 

Smale v. Burr, distinguished. 

Cooper v. Zeffert (1883) 32 W. R, 402. — C.A. 

beett, M.R. — But it was said that the first 
bill of sale was cancelled by the second. The 
second was given to confirm what had been done 
by the first, so that the real intention was that, 
if the first was insufficient, it could be confirmed, 
but that, if it was sufficient, it should stand. 
There was no intention to do away with the 
legal effect of the first, if it had a legal effect. 
It was said that the case, Smale v. Burr, decides 
that, notwithstanding the intentions of the 
parties, the giving of the second bill of sale 
cancels the first, on the ground, as I understand 
it, that the grantee can only take the second bill 
of sale upon the theory that the grantor had 
taken back the property m the goods in order to 
grant the second bill of sale. That would be so 
if the intention of the parties was to do away 
with the first in order to make the second valid. 
In that case the parties were trying to evade the 
statute as to renewal of bills of sale, and to avoid 
registration, and therefore they gave successive 
bills of sale within the time when registration 
was to be made. The intention there was that 
the first bill of sale should he got rid of, so that 
it should not have to be registered, and that the 
second should be valid. Therefore the Court 
held that the last bill of sale was valid, and that 
it cancelled the first, because that was the obvious 
intention of the parties. Here it is obvious that 
the intention of the parties was exactly con- 
trary, and that the second bill of sale was, in 
the circumstances, taken without any intention 
to cancel the first.— p, 402. 
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Ramsden y. Lupton, limited. 

Sparke, In re, Coken, Ex parfe (1871) 41 
L. J. Bk 17 ; L. R. 7 Cli. 20 , 25 L, T. 
478 ; 20 W. R. 60. — L JJ. , followed. 

Stevens, In re and Ex parte (1875) L. R. 20 
Eq. 786 ; 44 L. J. Bk. 136 ; 33 L. T. 135 ; 23 
W. R. 908. 

bacon, c J. — Ramsden v. Lupton related only 
to the rights of an execution creditor ; there was 
no bankruptcy. Coleridge, C.J. in the course 
of his judgment referred to Stansfeld v. Cubitt 
(2 De Gr. & J. 222) and Ex parte Cohen , and 
said : “ Erom that kind of decision, upon such 

principles, no member of this Court is inclined 
to dissent.”— -p. 788 

Stevens, In re and Ex parte ; and Sparke, 
In re, Cohen, Ex parte, distinguished. 
Jackson, In re, Hall, Ex parte (1877) 4 Oh. D. 
682 ; 46 L. J. Bk. 39 ; 35 L. T. 947 ; 25 W. R. 
382. — BACON, c J. 

Stevens, In re and Ex parte, approved and 
followed. 

Baum, In re, Cooper, Ex parte (1878) 48 
L. J. Bk. 54 ; 10 Ch. D. 313 ; 30 L. T 
523 ; 27 W. R. 299.— C A. ; and Barraud, 
In re, Leman, Ex parte (1876) 46 L. J. 
Bk. 38 ; 4 Ch. D 23 ; 35 L. T. 422 ; 25 
W. R. 65. — c.A followed. 

Cross, In re, Payne, Ex parte (1879) 11 Ch. D. 
539 ; 40 L. T. 296 ; 27 W. R. 368.— G.A. 

9. Priority. 

Richards v. James (1867) 36 L. J. Q. B. 
116; L. R. 2 Q. B 285 ; 16 L. T. 174 ; 16 
W. R. 580 ; 8 B & S. 302, commented on. 
Meux v. Jacob (1875) 44 L. J. Ch. 481 ; L. R. 

7 H. L. 481 ; 32 L. T. 171 ; 23 W. R. 526.— 
H.L. (E.). 

Richards v. James and Cuthbertson, In re, 
*Edey, Ex parte (1875) 44 L. J. Bk. 55 ; 
L. R. 19 Eq. 264 ; 31 L. T. 851 ; 23 W. R. 
519, distinguished. 

Payne v. Gales (1878) 38 L. T. 355. — GROVE 
and BINDLEY, JJ. 

[Richards v. James was distinguished on the 
ground that there the holder of the second and 
registered bill of sale had done no wrongful act. ' 
Here the party occupying the same position had 
seized the goods when there was no bankruptcy 
or execution, i.e., had committed a tortious act 
as against the holder of the first and unregis- 
tered bill, whose title was perfectly good against 
all persons except assignees under the bank- 
ruptcy laws, or for the benefit of creditors, 
sheriffs officers seizing under an execution, and 
execution creditors. Ex paste Edey , In re Ciith- 
bertson turned on the right of the trustee in 
bankruptcy to the goods.] 

Richards v. James, questioned. 

Artistic Colour Printing Co,, In re, Pourdrinier, 
Ex parte (1882) 21 Ch. D. 510.— C A. 

jessel, m.r. — I give no opinion on the position 
in Riohards v. James as to the effect of an 
execution on an unregistered bill of sale. I am 
not prepared to say that it avoids it altogether. 
Suppose a bill of sale, given for 1,000Z. and not 
registered, and then a judgment creditor for 10Z. 
takes out execution and seizes the goods while 
' still in the possession of the debtor. The execu- 
tion is good against the bill of sale, but I am 
disposed to think that the holder of the bill of 
sale cau claim the residue. — p. 512. 

O.C. 


Richards v. James, distinguished. 

Toomer, In re, Blaiberg, Ex parte (1883) 52 
L. J. Ch. 461 ; 23 Ch. D. 254 ; 49 L. T. 16 ; 31 
W. R. 9u6. — G.A. 

Lyons v. Tucker (1881) 50 L. J. Q. B. 322 ; 

6 Q. B. D. 660 ; 44 L. T. 312, dissented 
from. 

Conelly r. Steer (1881) 50 L. J. Q. B. 326; 

7 Q. B. D. 520 ; 45 L. T. 402 ; 29 W. R. 
529.— O.A. SELBORNE, L.C., BRAMWELL and 
BAGGALLAY, L.JJ. 

Lyons v. Tucker, 50 L. J. Q. B. 322 ; 6 Q. B. D. 
660 ; 44 L. T. 312 ; reversed (1881) 50 L. J. Q. B. 
661; 7 Q. B. D. 523; 45 L. T. 403. — O.A. 
BRAMWELL, BRETT and COTTON, L.JJ. 

Joseph v. Lyons (18S4) 54 L. J. Q. B. 1 ; 15 
Q. B. D. 280 ; 51 L. T. 740 ; 33 W. R. 145. 
— C.A. BRETT, M.R., COTTON and LINDLEY, 
l.jj., followed. 

Hallas v. Robinson (1885) 54 L. J. Q. B. 364 ; 
15 Q. B. D 2SS ; 33 W. R. 426. — O.A. BRETT, M.B., 
BAGGALLAY and LINDLEY, L.JJ. 

10. Putting in Force. 

Albert v. Grrosvenor Investment Co. (1 S 07) 

8 B. & S 664 ; 37 L. J. Q. B. 24 ; L. R. 

3 Q. B. 123, questioned. 

Williams •». Stern (1879) 5 Q. B. D. 409 ; 49 
L. J.Q B. 663 ; 42 L.T.719 , 28 W.R. 901.— C.A. 

bramwell, l.j. — I cannot accede to the 
decision in that case, because I entertain great 
doubts whether it was correct. — p. 412. 

BRETT, L.J. — I cannot agree with that decision. 
— p. 413. 

Cotton, Ex parte (1SS3) 1 1 Q. B. D. 301 ; 49 
L. T. 52 ; 32 W. R. 58 ; 47 J. P. 599, 
approved. 

Wickens, Ex parte (1898) 67 L. J. Q. B. 397 ; 
[1898] 1 Q. H. 543 ; 78 L. T. 213; 46 W. R. 
385 ; 5 Manson 65.— O.A. SMITH, CHITTY, and 
COLLINS, L JJ. 

Wickens, Ex parte, approved and distin- 
guished. 

Ellis, Ex parte (1898) 67 L. J. Q. B. 734 ; 
[1898] 2 Q B. 79 ; 78 L. T. 733 ; 46 W. R. 531 ; 
6 Manson 231.— C.A. smith and WILLIAMS, L.JJ. 

Hill v. Kirkwood (1880) 28 W. R. 358 ; 42 
L. T. Iu5. — C.A., considered. 

Hickson v. Darlow (1883) 23 Ch. D. 690 , 48 
L. T. 449; 31 W. R. 417. — CA. jessel, M.R., 

LINDLEY and BOWEN, L.JJ. 

jessel, m.r.— A s to the other point, the case 
of Hill v. Xirhwood does not bear out the pro- 
position for which it was cited. All that the 
Court there decided was, that the ordinary 
practice in cases between mortgagor and mort- 
gagee was to be followed, namely, that on an 
application by a mortgagor to stay a sale, if the 
mortgagee swears that an amount which, con- 
sistently with the terms of the mortgage, may 
be due to him, is due, that is the amount which 
the mortgagor must bring into Court. — p. 694. 

Lonergan, In re, Shiel, Ex parte (1877) 46 
L. J. Bk. 62 ; 4 Ch. D. 789 ; 36 L. T.270 ; 
25 W. R. 420.— O.A., approved. 

Hart, In re, Bayly, Ex parte (1880) 15 Ch. D. 
223 ; 43 L. T. 181 ; 29 W. R. 28.— C.A. JAMES, 
BRETT and COTTON, L.JJ. 
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Roe v. Mutual Loan Fund Association, 56 

L. T. 631.— pollock, B. ; reversed oti one point , 
(1S87) 56 L. J. Q. B. 511 ; 19 Q. B. D. 347 ; 35 
W. R 723— C.A. ESHER, M.R., LINDLEY and 
LOPES, L.JJ. 

Smith v. Baker (1S73) 42 L. J. C. P. 155 ; 
L. R SC. P. 350 ; 28 L. T. 637, appro i cd. 

Roe v. Mutual Loan Fund (1SS7) 56 L. J. Q. B. 
541 ; 19 Q. B. D. 347 ; 35 W. R- 723.— C A. 
ESHER, M.R., LINDLEY and lopes, L.JJ. ; re- 
versing 56 L. T. 631.— POLLOCK, B. 

11. True Owner. 

Tuck Y. Southern Counties Deposit Bank 
(1889) 58 L. J. Ch. 699 ; 42 Ch. D. 471 ; 61 
L. T. 348 : 37 W. R. 769— C. A. COTTON 
and pry, L jj. ; lopes, L.J. dissenting in 
part, distinguished. 

Thomas r. Searles (1891) [1891] 2 Q. B 408; 
60 L. J. Q. B. 722 ; 65 L. T. 39 ; 39 W. R. 692. 

— C.A. LINDLEY, PRY and LOPES, L.JJ. 

pry, L.J. (during the argument). — In that 
case the first bill of sale was an absolute assign- 
ment of the goods. Here the grantor had an 
equity of redemption. The Bills of Sale Act, 
1878, s. 10, recognises the fact that there may be 
several bills of sale of the same chattels, and 
regulates their priority. — pp. 409, 410. 

lindley, L.J. — But what is the position of a 
man who gives a bill of sale, not by way of 
absolute assignment, as in Tuck v. Southern 
Counties Deposit Dank, but by way of mortgage 
to secure an advance ? He still has the equity 
of redemption in the goods. What is there to 
show that he is not the true owner to the extent 
of that interest for the purpose of giving a fresh 
bill of sale as security for a further advance of 
money ? It would be going too far to stretch 
the language of the section to make that impos- 
sible. I certainly am not prepared for the first 
time to put such an interpretation on the statute 
as would prevent a man from giving a second 
bill of sale on the same goods. — p. 412. 

Tuck v. Southern Counties Deposit Bank, 

discussed. 

Thomas r. Roberts (Smith, Claimant) (1898) 
67 L. J. Q. B.478 ; [1898] 1 Q. B. 657 ; 78 L. T. 
712 ; 5 Manson 70. — WRIGHT and darling, jj. 


12. When Fraudulent and Void. 

Wordall v. Smith (1808) 1 Camp. 332, 
disapproved. 

Eastwood v. Browne (1825) Ry. & M. 312 ; 27 
R. R. 754. 


BUILDING SOCIETY. 

And see 41 Company,” “ Friendly Society,” 
and “Usury.” 

Rules. 

Beg. v. Banatyne (1851) 20 L.J. Q. B. 210 ; 
2 L. M. & P. 213. — erle, J., overruled. 
Reg. v. Aldham and United Parishes Insurance 
Society (1851) 21 L. J. Q. B. 1 ; 17 Q. B. 524 ; 
16 J. P. 149.— Q.B. 


Norfolk and Norwich Permanent Building 
Society, Smith’s Case, In re (1875) 45 
L. J. Ch. 143 , 1 Ch. D. 481 ; 24 W. R. 
103. — hall, v.-c., approved hut distin- 
guished. 

Wilson v. Miles Platting Building Society 
(1887) 22 Q. B. D. 381, n. ; 60, L. T. 558 ; 37 
W. R. 369, n. — c.a. cotton, l.j., sir j. hannen 
and lindley, l.j. See judgment of cotton, l.j. 

Dewhurst v. Clarkson (1854) 23 L. J. Q. B. 
247 ; 3E.&B 194 ; 2 C. L. R. 1143 ; 18 
Jur. 693 ; 18 J. P. 534. — Campbell, c.j. 
for the majority ; erle, J. differing ; and 
Wilson v. Miles Platting Building Society, 
followed. 

Rosenberg v. Northumberland Building Society 
(1889) 22 Q. B. D. 373 ; 60 L. T. 558 : 37 W. R. 
368. — C.A. ESHER, M.R., BOWEN and PRY, L.JJ. 

Wilson v. Miles Platting Building Society 
and Rosenberg v. Northumberland Build- 
ing Society, considered and applied. 
Bradbury v. Wild (1892) 62 L. J. Ch. 503 ; 
[1893] 1 Ch. 377 ; 3 R. 195 ; 68 L. T. 50 ; 41 
W.'R. 361 ; 57 J. P. 68— ICEKEWICH, J. 

Rosenberg v. Northumberland Building 
Society and Wilson v. Miles Platting 
Building Society, distinguished. 

Davies v. Second Chatham Building Society 
( post , col. 2T£), followed. 

- Pepe v. City and Suburban Building Society 

1 (1893) 62 L. J. Ch. 501 ; [1893] 2 Ch. 311 ; 3 E. 
471 ; 68 L. T. 846 ; 41 W. R. 548. 

CHITTY, j. — They [the two latter cases] 
turned on the effect of a covenant in a mortgage 
j deed binding the mortgagor not merely by the 
then existing rules, but by the rules for the 
time being of the society. — p. 502. And see post, 
col. 279. 

Borrowing Powers. 

Blackburn Building Society v. Cunliffe 
Brooks & Co. (1882) 52 L. J. Ch. 92 ; 
22 Ch. D. 61 ; 4S L. T. 33 ; 31 W. R. 98. 

— C.A. SELBORNE, L.C., JESSEL, M.R. and 

cotton, l.j. ( affirmed , post, col. 263), 
discussed and followed. 

Wenlock (Baroness) v. River Dee Co. (1887) 
56 L. J. Q.B. 589 ; 19 Q B. D. 155 ; 57 L. T. 320 ; 
36 W. R. 822. — C.A. ESHER, M.R., PRY and 
LOPES, L.JJ. 

Blackburn Building Society v. Cunliffe 
Brooks & Co., referred to. 

Neath Building Society r« Luce (post, 
col. 264). 

Wenlock (Baroness) v. River Dee Co., 

followed,. 

Redman v. Rymer (1889) 60 L. T. 385. — 
KEKEWIOH, J. ; reversed, [1891] 65 L. T. 270.— 
C.A. LINDLEY, BOWEN and KAY, L.JJ. 

Wenlock (Baroness) v. River Dee Co., 

remarks of pry, l.j., dissented from. 
Wrexham, Mold and Connah’s Quay Ry., In 
re (1899) 68 L. J. Ch. 270 ; [1899] 1 Ch. 440 ; 
80 L. T. 130 ; 47 W. R. ] 72, 464 ; 6 Manson 218. 
— C.A. ; affirming (1898) 68 L.J. Ch. 28 ; [1898] 

2 Ch. 663 , 79 L. T. 463 ; and 68 L. J. Ch. 115 : 
[1899] 1 Ch. 205 ; 79 L. T. 692. — romer, j. 

lindley, m.r. — Agreeing as I do with Romer, 
J., and with the judgments which my brothers 
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have prepared and which I have rewl, I should 
say nothing more if it were not that I think I 
ought to express my dissent from the observations 
of Fry, L.J., on which the appellants base 
their contention. The decision of the Court in 
Wenloch {Baroness) v. River Bee Co. was quite 
right, and the judgment m it is very valuable. 
Fry, L.J , who delivered it, was the last person 
to shut his eyes and not get at the real facts and 
substance of any case before him. But in 
dealing with that case, the L J. says that “ the 
Court closes its eyes to the true facts of the 
case.” 1 cannot help thinking that this is 
incorrect. A prohibition against borrowing more 
than a given sum is only in reality and sub- 
stance disobeyed when an obligation to pay more 
than that sum is contracted. Courts of equity 
have always looked into the facts to see whether 
the prohibition has been really disobeyed or not. 
If it is disobeyed, and to the extent to which it is 
disobeyed, the prohibition is enforced ... so 
far as such money has been applied in discharging 
debts or liabilities which could be enforced 
against the company, the prohibition against 
borrowing does not apply to it, and the Courts 
have so decided. The subrogation theory has 
been had recourse to m order to account for the 
decisions ultimately arrived at ; but the theory 
was really not wanted in order to justify 
them. It was, however, adequate for the pur- 
poses for which it was used, and as applied to 
the cases before the Courts it led to just results. 
— p. 272. 

liiG-BY and v. williams, l.jj. to the same 
effect. See the judgments at length. 

Laing v. Reed (1809) L. R. 5 Ch. 4— 
HATHERLEY, L.C. and GIFFARD, L.J., 
referred to. And see post, col. 264, , 

National Building Society, In re, William- 
son, Ex parte (1869) L. R. 5 Ch. 309 ; 22 L. T. 
284 ; 18 W. R. 388 ; 34 J. P. 41 , — GIFFARD, L.J. 
And see “ Company.” 

Laing v. Reed, discussed. 

Victoria Building Society, In re, Hill’s Case, 
Jones’s Case [1870] 39 L. J, Ch. 628 ; L. R. 9 
Eq. 605 ; 22 L. T. 777 ; 18 W. R. 967— 
M ALINS, V.-C. 

Laing v. Reed, dictum, of LORD hatherley 
overruled. 

National Building Society, In re ; Victoria 
Building Society, In re, and Professional 
Commercial and Industrial Building 
Society, In re (1871) L. R. 6 Ch. 856 ; 25 
L. T. 397 ; 19 W. R. 1153.— JAMES and 
mellish, l.JJ., discussed. 

Murray v. Scott, Agnew v. Murray, Brimelow 
«. Murray (1884) 9 App. Cas. 519 ; 53 L. J. Ch. 
745 ; 51 L. T. 462 ; 33 W. li. 173— h.l. (a; ; 
varying S. C. mm. Guardian Building Society, 
In re, Calvert’s Case (1882) 52 L. J. Ch. 857 ; 23 
*Ch. D. 440 ; 48 L. T. 134 ; 32 W. R. 73— O.A. 
JESSEL, M.R., COTTON and BOWEN, L.JJ. 

HELBORNE, l.o. — The V.-C. of the Duchy of 
Lancaster and the O. A. considered it to have 
been settled, by authorities which they ought to 
follow, that any rule of such a society formed 
under the Act of 6 & 7 Will. 4, by which 
borrowing money without some limit of amount 
was authorised, was repugnant to, and incon- 
sistent with, the provisions of that statute, and 
therefore incapable of being made legal by any 


consent of members or allowance of the certifying, 
barrister. But when the authorities which were 
supposed to establish this proposition are referred 
to, none of them are found to be really decisions 
upon that point ; they all seem to depend upon 
a dictum of Lord Hatherley in Laing v. Reed, to 
the effect that although a limited borrowing 
power, if expressly given by a rule duly certified, 
would be good (as was decided in that case), 
a rule authorising the trustees “to raise an 
unlimited sum of money wholly regardless of the 
contributions which might be made by the 
membeis,” would be “ contrary to the intent 
and scope of the Act.” I am not sure in what 
sense these words, “ wholly regardless of the con- 
tributions,” &c., were meant by Lord Hatherley 
to be understood ; but I subscribe to the doctrine 
laid down in the same case by GifEard, L.J., that 
the test ought to be whether the rule (not being 
contrary to any express prohibition in the 
statute) was one which made the society “a 
thing different from a benefit building society.” 
If not, and if it “ merely provided a method of 
conducting business,” (i e., the proper business 
of a benefit building society), it could not be 
illegal or ultra vires ; being made by the proper 
authority, and certified in the proper manner. 
Without disparagement to the weight justly due 
to those learned judges, who m several later 
cases have referred, with apparent approval and 
concurrence, to Lord Hatberley’s dictum , I think 
that m this state of authority the point cannot 
| be 'regarded as settled ; and that your lordships 
ought to decide it according to your own view of 
the true effect of the statute. — p. 536. 

LORD BLACKBURN— What is here decided 
[National Building Society, In re] is that a 
society under this Act has no power to borrow 
unless its rules authorise it so to do, and that is, 
I think, as well as settled to be law as anything 
not yet decided by this House can be. I do not 
think that the actual decision in Lamg v. Reed 
ought to be put higher than that a rule which 
authorised borrowing, but was so expressed as 
on its construction not to make the members as 
such liable for the money borrowed, and which 
also had a limit as to the sums to be borrowed, 
was valid. It left it open to any one to say that 
had not both these limits existed, non constat 
that the decision would not have been different. . 
And I think also that the language of Lord 
Hatherley is such that it might fairly be argued 
that Lord Hatherley attached weight to the 
limit as to amount contained in the 5th sub- 
section of the rule (p. 552). . . . Malins, 
V.-C. [ Victoria Building Society , In re] assumes, 
without giving any reasons for it, that a rule 
giving a power to borrow, if valid at all, must 
give a power, so as to enable those who borrowed 
to pledge the credit of the members as individuals. 
Whether a rule which authorised the managers 
to pledge the members as individuals was ever 
certified or not I do not know ; it certainly 
would be eminently inexpedient that there 
should be such a power. Whether, if such a 
rule existed, it would be valid is a question which 
has never, as far as I can find, been raised ; 
it certainly was not raised in Lamg v. Reed. 
... I am by no means prepared to decide that 
question either way until it arises, which it . . . 
does not in the present case (p. 554). . . . The 
language of James, L.J. [Professional Com- 
mercial and Industrial Building Society, In re] 
has been cited as showing that he was under the 

9—2 
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impression that Lain# v. Reed, was to he under- 
stood in the limited sense put upon it by Malins, 
V.-O., in Hill's Case. . . . Now, though James, 
L.J. had not any need to decide this, and may 
not have put his mind to the point, he does, I 
think, intimate that his impression was that the 
rule, not limiting the amount of money to be 
borrowed, was, according to La, 'nig v. Reed, not 
valid. I have already expressed my reasons for 
coming to a different conclusion, but I think 
James, L.J.’s expressions are an authority against 
me. B at I do not think it can, in any possible 
view of it, be held to settle the law. — pp. 554, 555. 

LORD WATSON — An examination of these 
cases, all of which have been already noticed by 
. . . Lord Blackburn, satisfies me that in none 
Of them was the present question as to the 
validity or invalidity of that which has been 
termed an unlimited power to borrow raised and 
decided. The doctrine that such a power is 
ultra vires of the society, and therefore void, had 
its origin in the opinion expressed by Lord 
Hatherley in Laing v. Reed, an opinion which 
was referred to as authoritative in subsequent 
cases, although the point did not there arise for 
judicial del emanation. In Laing v. Reed , the 
sum authorised to be borrowed was restricted to 
two-thirds of the total amount for the time being 
secured to the society, by mortgage, so that theie 
was no question before the Court as to the 
legality of an unlimited power. But it certainly 
appears to me that Lord Hatherley in that case 
sustained the power on the express ground that 
it was limited as to amount, and that the limit 
was proportioned to that part of its contributed 
capital, which the society had advanced to its 
members or lent on mortgage ; and I think the 
noble and learned lord did intend to lay down 
the law to that effect, that without some limita- 
tion of that character the power would have 
been invalid. I prefer the test of its legality 
applied by Giffard, L.J. to the rule which he 
had to consider along with Lord Hatherley in 
Laing v. Reed — “ Does this rule merely provide 
a method of conducting business ? Or is it a rule 
making the society a thing different from a 
benefit building society 1 ’* — p. 567. 

Agnew v. Murray, explained. 

Cunliffe Brooks & Co. v. Blackburn Building 
Society (1884) 54 L. J. Ch. 376 ; 9 App. Cas. 857 ; 
62 L. T. 225 ; 33 W. R. 309. — H.L. (E.) ; affirming 
S. C. nom. Blackburn Building Society®. Cunliffe 
Brooks & Co. (supra, col. 260). 

lord blaokbtjrn. — It was argued that m 
Blackburn and District Building Society (post, 
col. 273) the C. A. had decided that payments to 
withdrawing members were, or at least might be. 
liabilities of the society. I understand that this 
case is now under appeal — and if that is so, I would 
avoid prejudicing that appeal by expressing or 
even forming any opinion, unless it was required 
for the decision of the case now before the House. 
It appears from the account taken that even if 
all the payments to withdrawing members were 
allowed, the balance on the account would remain 
very much against the appellants. It is, there- 
fore, as it seems to me, not necessary to form 
any opinion on this point.— p 381. 

lord WATSON. — The House had occasion in a 
recent case [ Guardian Society , In re, Agnew 
V. Murray'] to consider the provisions of 6 <fc 7 
Will. 4, with^reference to the question of borrow- 
ing powers ; and I understood the noble and 


learned lortjs who decided that case to be of 
opinion that, whilst these provisions did not 
preclude the members of a benefit building society 
from authorising their managers to boirow for 
the legitimate purposes of the society’s business, 
the managers could have no such authority unless 
it were given them by the rules.-*--p. 382. lord 
FITZGERALD concurred. 

Cunliffe Brooks & Co. v. Blackburn Building 
Society, distinguished, Walton v. Edge (post, col. 
273) ; discussed, Wrexham, Mold and Connah’s 
Quay r Ry., In re (supra, col. 260). 

Guardian Building Society, In re (supra, 
col. 261), distinguished. 

Blackburn and District Building Society v. 
Cunliffe Brooks & Co. (1885) 54 L. J. Ch. 1091 j 29 
Ch. D. 902 ; 53 L. T. 741.— O.A. 

cotton, l.j. (for the Court, brett, m.r., 
COTTON and LINDLEY, L.JJ.) — The bankers, 
though dealing with the directors in matters 
which were not within the authority of the 
directors, were not a ctmg fraudulently. Guard i an 
Building Society, In re, was not in point. The 
money there m question was secured by mort- 
gage on property of the society. The mortgagees 
here were on the property, not of the society, but 
of its members, and the society acquired their 
interest m the property by means of the money 
lent by the bankers. — p. 1096. 

Blackburn and District Building Society v. 
Cunliffe Brooks & Co. (supra), discussed 
and applied. 

Sheffield Building Society, In re, Watson, Ex 
parte (or Companies Acts, In re, Watson, Ex 
parte) (1888)57 L. J. Q B. 609 ; 21 Q. B. D. 301 ; 
59 L. T. 401 ; 36 W. R. 829 ; 52 J. P. 742.— 
CAVE and wills, JJ. 

Matterson v. Elderfield (1869) L. R. 4 Ch. 
207 : 20 L. T. 503; 17 W. R. 422 ; 33 J. P. 
326.— HATHERLEY, L 0 , explained. 

Laing v. Reed (supra), dictum followed. 

Blackburn and District Building Society v. 
Cunliffe Broks & Co., 54 L. J. Ch. 1091, 
discussed andjolhwed. 

Neath Building Society u. Luce (2SS9) 59 L. J. 
Ch. 3 ; 43 Ch. D. 168 ; 61 L. T. 615 ; 38 W. R. 122. 

CHITTYjJ.— Prior to 1874, when this Act [Build- 
ing Societies Aet, 1874] was passed, Laing y. Reed 
had decided that, under a limited borrowing 
power, a building society was entitled to borrow ; 
and, curiously enough, the rule of the society in 
that case was expressed m very much the same 
language as that of the section (sect. 15), namely, 
“ the amount for the time being secured by the 
mortgages to the society.” And Lord Hatherley, 
in the course of his judgment, translates this 
teim into “the amount that may be outstanding 
upon mortgages ” I do not found my decision 
on this dictum; but, following it, I decide this 
case unfavourably to the plaintiffs. . . . Matter- 
son v. Elderfield decided that a society is entitled 
to take at once the whole amount of the future 
instalments due, without allowing any discount 
whatever. . . . The second question arises in 
working out the equity of the person who has 
lent to the society sums in excess of their borrow- 
ing power. Such sums, it is clear, he cannot 
recover; hut it is also established that he has 
an equity of subrogation which is expressed by 
Lord Selborne in BlacWm-n Building Society v. 
Cunliffe Broohs $ Co. (supra, col. 260), as the 
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right to be repaid such portion of the amount lent 
as went to pay the legitimate debts o2 the society. 
To this extent the lender is entitled to stand in the 
shoes of the creditors ... In Blackburn Build- 
ing Society v. Cunhffe Brooks JJ* Co. (54 L. J. Ch 
1091), the Y.-O. of the Duchy of Lancaster gave 
the bankers the benefit of all sums received by 
the society from advanced members by way of 
bonus, &c., subject, however, to the costs of the 
winding up, and to mortgages and charges to 
the society in respect of advances out of its ! 
proper funds. This limitation was, however, 
struck out by the 0. A. It is true the exact 
point as to the bonus does not appear to have 
been argued before them ; but the ground on 
which they proceeded is stated to be that, “ We 
treat the mortgages given to secure sums lent 
out of money advanced by the bankers as pro- 
perty which they are entitled to claim, that is, as I 
their property ” — that is to say, the security given 
by the advanced member is to be treated as the j 
property of the quasi lender. — pp. G, 7. 

Guardian Building Society, In re, referred to. 

Small v. Smith (1884) 10 App. Gas 119. — 
H.L. (so.). SELBORNE, L C„ LORDS BLACK- 
BURN and watson, and Asiatic Banking 
Corporation, In re, Royal Bank of India’s 
Case (1SG9) L E 4 Oh. 252 ; 19 L. T. 444, 
805; 17 W. R. 559. — 8ELWYN and 
giffaiid, L.JJ., explained. 

Sheffield and South Yorkshire Building Society 
v. Aizlewood (1889) 59 L. J. Ch, 34; 44 Oh. D 
412 ; 62 L. T. 678.— Stirling, J. See judgment 
at length. 

Redemption op Mortgages. 

Mosley v. Baker (1849) 18 L. J. Ch. 457 ; 3 
De G. M. & G. 1032, n.; 13 Jur. 817 ; 1 
Hall & Tw. 301.— COTTENHAM, L.o. ; 
affirming 17 L. J. Ch. 257 ; 6 Hare 87, 
100.— WIGRAM, v.-c., distinguished. 

Fleming v. Self (1854) 24 L. J. Ch. 29 ; 3 De 
O. M. & G. 997 ; 3 Eq. R. 14 ; 1 Jur. (N.S.) 25 ; 3 
W. R. 89 ; 18 J. P. 772.— CRANWORTH, L.o , 
•rarying Kay 518. — WOOD, v.-c. 

Fleming v. Self, followed. 

Archer <a. Harrison (1857) 7 De G. M. &G. 404 ; 
3 Jur. (N.S.) 194 ; 21 J. P. 515 —CRANWORTH, L.C. 

Fleming v. Self, principle recognised. 

Farmer v: Smith (1859) 28 L. J. Ex. 22G ; 4 
H. & N. 196 ; 5 Jur. (N.S.) 533, n.; 7 W. R. 362; 
23 J. P. 230. 

martin, B. (for the Court). — Some cases were 
cited ; but it is only necessary to refer to Flem- 
ings. Self, in which Lord Cran worth lays down the 
principle on which we act — namely, that the real 
question is, what is the meaning of the rule ? If 
the meaning of the rule be clear, it Is our duty to 
give effect to it. — p. 234. And see 2 )ost. 

Fleming v. Self , followed. 

Smith v. Pilkmgton (1859) 1 De G. F. & J. 
120 ; 29 L. J. Ch. 227.— C.A. 

Campbell, L.o. — The decision appealed against 
is, ipsissimis verbis, as m Fleming v. Self — is on the 
same rules— and is made under the same circum- 
stances. I must suppose that the question about 
double payment of redemption money was 
brought under the consideration of the Court by 
counsel in that case ; and was present to the 
mind of Lord Cranworth, who, after a long and 
careful consideration of evoryitem of charge and 


credit, pronounced the deciee. There can be 
little doubt that the decree has been acted upon 
since by societies of this description. The fair 
inference is that it has been considered as laying 
down the law upon these loan building societies, 
and that it lias been consequently acted upon. 
It may fairly be supposed that various trans- 
actions, by borrowing shareholders and others, 
have been settled on the foundation of that 
decision, and we ought, in my opinion at least, 
to consider ourselves bound by the terms of it. 
It is a decision which we ought not to disturb. — 
p. 134. knight BRUCE and turner, L.JJ. 
concurred. 

Farmer v. Smith ( supra ), referred to. 

Sparrow v. Farmer (1859) 28 L. J. Ch. 537 ; 
26 Beav. 511 ; 5 Jur. (N.S ) 530 ; 23 J. P. 500.— 
ROMILLY, M.R. 

Fleming v. Self (supra), principle adopted. 

Mulkern v Lord (1879) 48 L. J. Ch. 745 ; 4 
[ App. Cas. 182 ; 40 L. T. 594 ; 27 W. R. 510.— 
H.L. (G.). CAIRNS, L.C. and LORDS HATHERLEY 
and o’hagan. And see past, col. 270. 

Fleming v. Self, referred to. 

Sheffield Building Society v. Aizlewood (supra, 
col. 265). 

Sparrow v. Farmer, distinguished. 

Harvey v. Municipal Permanent Investment 
Building Society (1884), 26 Ch. D. 273 ; 53 L. J. 
Ch. 1126 ; 51 L. T. 408 ; 32 W. R. 557 — C.A. 

COTTON, L.J.— When we look at the facts of 
that case we find that all that was decided there 
was, that though the mortgage debt was so far 
gone that the shareholder was able to redeem his 
property, yet he still remained liable for pay- 
ments m respect of shares still subsisting. But 
here all which was payable down to the time 
when the mortgage was satisfied is covered by 
the receipt, and there is no claim for payments 
accrued due since, but for sums due before the 
mortgage was vacated. Therefore that decision 
has no bearing on the present case. — p. 286, 
bowen and FRY, L.JJ. concurred. 

Assignment of Mortgage. 

Ulster Permanent Building Society v. 
Glenton (1888) 21 L. R. Ir. 124. — mon- 
roe, j., questioned. 

Rumney and Smith, In re (1897) 66 L. J. Oh. 
641 ; [1897] 2 Ch. 351 ; 76 L. T. 800 ; 45 W- R. 
678.— 0 A. 

LINDLEY, L.J.— When we look at the Irish 
case of Ulster Permanent Building Society v. 
Glenton, which appears to be an authority that 
an assignment is valid, I am struck by the obser- 
vations of the learned judge, who treated the 
mortgagor as consenting and as bringing the 
whole thing about. Of course, if' a mortgagor 
consents, there is no difficulty. I do not go so 
far as to say without further consideration that 
a mortgage debt owing to a building society 
cannot be assigned without the consent of the 
mortgagor. All I say is, that it isT**a matter 
which appears to be fraught with difficulty, and 
will require a great deal of consideration before 
it is held that it can be assigned. Of course, I 
mean to a stranger who has nothing to do with 
the rules of the society and cannot give the 
mortgagor the benefit which the building society 
can. I will, therefore, do what Stirling, J, did, 
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pass the question by. and then consider whether, 
if the debt was validly assigned, Mr. Rurnney, 
the assignee, has power to sell. It appears from 
authorities which are plain that he has not. — 
p. 012. lopes and cjhitty, l.jj. concurred. 

Priority — Statutory Receipt. 

Pease v. Jackson (1808) 37 L. J. Ch. 725 . 

L. E. 3 Ch. 575 . 17 W. E. 1 ; 32 J. P. 

757. — CAIRNS, L.C ; reversing ROMILLY, 

M. R.. who had followed his previous 

decision in Prosser v. Rice (1859) 28 

Beav. 6S, followed. 

Lawrence r. Clements (1871) 31 L. T. 670. — 
HALL, V.-C. 

Pease v. Jackson, considered. 

Fourth City Mutual Building Society v. 
Williams ; Marson v. Cox (1879) 49 L. J. Ch. 
.245 ; 14 Ch. D. 140 ; 42 L. T. 615 ; 28 W. E. 
572 . — jessel, m.r. And see col. 269. 

Pease v. Jackson, followed. 

Fourth City Mutual Building Society v. 

Williams, commented on. 

Robinson r. Trevor (1883) 53 L. J. Q. B. 85 . 
12 Q. B. D. 423 ; 50 L. T. 190; 32 W. R 374.— 
C.A. BRETT, M.R. and BAGGALLAY and BOWEN. 
L.JJ, 

Pease v. Jackson, Fourth City Mutual 

Society v. Williams, and Robinson v 

Trevor, discussed. 

Sangster v. Cochrane (1884) 54 L. J. Ch. SOI : 
28 Ch. D. 298 ; 51 L. T 889 ; 33 W. R. 221.— 
KAY, J. 

Pease v. Jackson and Robinson v. Trevor, 

distinguished. 

Carlisle Banking Co. r. Thompson (18S4) 28 
Ch. D. 398 ; 53 L. T. 116 ; 33 W. R. 119. 

NORTH, J. — No doubt statutory receipts under 
the Act of Parliament relating to building 
societies have been decided to have certain legal 
effects, and I need hardly say that if these 
decisions applied to the present case I should 
follow JPeu.se v. Jackson and Robinson v. Trevor. 
But in the present case there is no such receipt. 
There is what is called a statutory reconveyance, 
but that does not take effect under the Friendly 
Societies Act ; and although the reconveyance 
does in the body o the deed contain a receipt, 
it is not executed in the way in which the Act 
requires that such a receipt should be executed 
in order to give it any peculiar statutory efficacy 
in transferring the legal estate. — p. 400. 

Pease v. Jackson and Robinson v. Trevor, 

in part overruled. 

Hosking v. Smith (1S88) 58 L. J. Ch. 367 ; 13 
App, Cas. 582 ; 59 L. T, 565 ; 37 W. R. 257.— 
H.L. (e.) ; reversing C.A. cotton, lindlby and 

. BOWEN, L.JJ. 

halsbury, L.C. — The C. A. considered them- 
selves bound by the authority of Pease v. Jackson. 
... I believe the true solution of the con- 
cluding words in Lord Cairns’ judgment in Pease 
v. Jackson is, that it was some trifling sum, the 
consideration, of which was quite outside the 
questions really argued before him, and which 
he su mm arily disposed of without meaning to 
lay down any principle at all Sir G-. Jessel, 
who was counsel in the case, protested that the 
question was never argued. At all events, the 


universal consensus of judicial opinion has, I 
believe, eve? since that time refused to acquiesce 
in the soundness of that judgment — if it can 
be called a judgment— though bowing to the 
authority of the Court that decided it. Your 
lordships, however, are free to pronounce a 
decision upon it ; and, as it does not rest upon 
anything but the words so uttered at the end of 
a judgment dealing with the other and more 
important part of the argument, I think your 
lordships will do well to consider rather the 
current of judicial authority than the single 
opinion so given, and to override the judgment 
so far as that part of the judgment is concerned. 
— p. 368. 

lord WATSON. — The circumstances which gave 
rise to controversy m Pease v. Jackson were 
very similar to those which occur in the present 
case. The third mortgagee, who had no notice 
of the second charge, advanced 23 0?. 5s. id., of 
which 223?. l.s\ 5 d. was applied in payment of the 
first mortgage, held by a building society, who, 
on receiving the money, indorsed a receipt on 
their mortgage, and handed it to him, along with 
the titles of the property The M.R. (Lord 
Romilly) held that the original mortgage was 
vacated by the 5th section of the Building- 
Societies Act of 1836 ; and that the third charge 
in point of date was an entirely new mortgage, 
which must be postponed to the second of the 
original securities. The L.C. reversed his judg- 
ment, and preferred the last mortgagee to the 
extent of 223?. Is. od., but postponed the 
balance, which only amounted to 11. 3,s\, to 
the incumbrance of the second mortgagee. The 
case turned, as the present does, upon the con- 
struction of sect. 5 of 6 & 7 Will 4, c. 32, which 
makes it lawful for the trustees of a building 
society to indorse upon their mortgage a receipt 
for the moneys thereby secured, “ which shall be 
sufficient to vacate the same, and vest the estate 
. . . in the person or persons for the time being 
entitled to the equity of redemption. ...” 
There is, no doubt, some obscurity in the words 
“ person or persons for the time being entitled to 
the equity of redemption.” Earl Cairns points 
out, m Pease v. Jackson , the two constructions 
of which he thought they were susceptible. . . . 
Of the two possible constructions propounded by 
the noble and learned lord, I prefer the second. 
I think the legislature, by the expression 
“ person or persons entitled to the equity of 
redemption” meant to indicate that there might 
be persons other than the mortgagor who would 
be so entitled, and that its true interpretation 
must he reached, in cases like the present, by 
holding that the expression refers to the person 
or persons who, at the time of the indorsement, 
have the better equity to call for the legal 
estate. The, appellants are admittedly in that 
position, so far as they stand in the place of the 
three societies who were originally first mort- 
gagees ; but Pease v. Jackson is a direct decision 
to the effect that, although the legal estate is 
now vested in them in respect of that part of 
their mortgage debt, they have no priority in 
respect of the remainder. All that Earl Cairns 
says with regard to the small balance of 11. 3 s. 
is, “the defendants wjll, however, only be en- 
titled to be redeemed for the amount advanced 
by them to the Middlesbrough society (that is, 
to the original mortgagees) ; as to any charge 
beyond that, the Leeds society will be in c um , 
orancers puisne to the plaintiffs, and there will 
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be an ultimate decree of foreclosure against 
them for that amount.” For tha® conclusion 
the noble and learned lord assigns no reasons ; 
and I am disposed to think that he had not con- 
sidered the point. In Marson v. Cox (supra) the 
late M.B , who was one of the counsel engaged 
m Pease v. Jackson, strongly disapproved of 
that part of tlie decision, and stated expressly 
that the point was not argued. The decision in 
Pease v. Jackson has nevertheless been followed 
by the C. A. m Robinson v. Trevor and m the 
present case ; but none of the learned judges 
who constituted the Court on these occasions 
have expressed their approval of it ; whilst 
Lindley, L.J., in this case referred to the opinion 
of Sir G-. Jessel in Marson v. Cox as one “which, 
in point of reason, I am bound to say would 
commend itself to my mind.” I am unable to 
agree with the decision m Pease v. Jackson in so 
far as it relates to the balance of the moneys 
advanced against the new mortgage which was 
not expended in paying off the original incum- 
brances, because it appears to me to be at 
variance with the true intendment of the 5th 
section of the Act of Will. 1, and the ordinary 
principles which govern the priority of mortgage 
debts. — pp. 3f>9 — 871. 

LORD FITZGERALD.— It is to be observed, too, 
that in Robinson v. Trevor the M.B. and 
Bowen, L. J., accept the conclusion arrived at by 
Baggallay, L.J., only on the. ground that they 
feel bound by Pease v. Jackson. That decision 
is now so far overruled. — p. 372. 


Arbitration. 

Cutbill v. Kingdom (1847) 17 L. J. Ex. 177 ; 

1 Ex. 494, distinguished: 

Payne, Ex parte (1849) 18 L. ‘J. Q. B. 197 ; 
5 D. <k L. 679 ; 13 Jur. 634 . — wig-htman, J. (for 
ERLE, J.). And see post , col. 270. 

Cutbill v. Kingdom and Crisp v. Bunbury 
(1832) 1 L. J. G. P. 112 ; 8 Bihg. 394.— 
tindal, c.j., referred to 
Morrison v. G-lover (1849) 19 L. J. Ex. 20 ; 
4 Ex. 430 ; 14 J. P. 84.— EX. 

Payne, Ex parte and Crisp v. Bunbury, 

discussed. 

Beeves v. White (1852) 21 L. J. Q. B. 169 ; 17 
Q. B. 995 ; 16 Jur. 637 ; 16 J. P. 118.— CAMPBELL, 
c.j. (for the Court). And see post. 

. Morrison v. Glover and Cutbill v. Kingdom, 

approved. 

Mulkern v. Lord (supra, col. 266). 

Morrison v, Glover, explained , Municipal 
Building Society v. Bichards (post, col. 273) ; 
approred , Palliser v. Dale (1897) 66 L. J. Q. B. 
236 ; [1897] 1 Q. B. 257 ; 76 L. T. 14 ; 45 W. B. 
291.— o. A. See “ Friendly Society.” 

Grimes v. Harrison (1859) 28 L. J. Ch. 823 ; 
26 Beav. 435 ; 5 Jur. (N.S.) 528 ; 23 J. P. 
423. — romilly, m.r., distinguished. 

Smith v. Lloyd (1859) 26 Beav. 507.— 
romilly, m.r. ; and Doubleday v. Hosking 
(1867) L. B. 15 Eq. 344, n.— ROMILLY, 
M.R., not followed. 

Thompson r. Planet Benefit Building Society 
(1873) 42 L. J. Ch. 364 ; L. B. 15 Eq. 333 ; 28 
L. T. 549 ; 21 W. B. 474 ; 37 J. P. 468.— i 
BACON, V.-C. j 


Wright v. Deeley (1866) 4 H. & ;C. 209 ; 
30 J. P. 631. — MARTIN, CHANNELL and 
PIG-OTT, bb., followed. And see post, 
col. 272. 

Huclde v. Wilson (1877) 2 O. P. D. 410 ; 26 
W. B. 98. 

DENMAN, J. — Payne, Ex parte (supra, col. 269) 
was the case of a member who had withdrawn 
from the society, and afterwards brought an action 
in the county court against the trustees. Upon a 
mandamus to the county court j udge to hear the 
case, it was held by Erie, J., that no right of 
action existed ; and in Reeves v. White , Camp- 
bell, C..J., delivering the considered judgment of 
himself and Patteson, Coleridge and Wight- 
man, JJ., says : “ The other authorities relied 
upon to show that in all cases the society” 
(that being an action by trustees) “has an 
option either to refer or bring an action, do not 
outweigh Payne, Ex parte, and Crisp v. Bun- 
bur y, and upon an attentive consideration of the 
words of the Act of Parliament, they appear to 
us to be not merely permissive, but to enact that 
where there may be there must he a reference to 
the arbitrators.” Thompson v. Planet Benefit 
Building Society was decided ... on the same 
principle ; and though there have been some 
cases in which a contrary view was adopted, I 
think that the weight of authority greatly pre- 
ponderates in favour of this view of the law. — 
p. 414. 

Wright v. Monarch Investment Building 
Society (1877) 46 L. J. Ch. 649 ; 5 Ch. D. 
726.— JESSEL, M.R., approved. 

Mulkern v. Lord (supra, col. 266), discussed. 

Hack r. London Provident Building Society 
(1883) 52 L. J. Ch. 226, 541 ; 23 Ch. D. 103 ; 48 
L. T. 247 ; 31 W. E. 392.— o. A. jessel, m.r. 
and lindley, l.j. And see col. 272. 

Wright v. Monarch Investment Building 
Sooiety and Hack v. London Provident 
Building Society, approved. 

Municipal Permanent Building Society v. Kent 
(1884) 53 L. J. Q. B 290 ; 9 App. Gas. 260 ; 51 
L. T. 6 ; 32 W. E. 681 ; 48 J. P. 352.— H.L. (E.). 
LORDS BLACKBURN and WATSON ; SELBORNE, 
L.o. dissentnig ; affirming C.A. brett, m.r., 
COTTON and BOWEN, L.JJ. 

[ See judgments at length, where Mulkern v. 
Lord (supra, col. 266) and the earlier cases were 
discussed.] 

Hack v. London Provident Building Society 
and Municipal Permanent Building 
Society v. Kent, distinguished. 

French v. Municipal Permanent Building 
Society (1884) 53 L. J. Ch. 743 ; 50 L. T. 567. 

pearson, J. — The material difference between 
those cases and the one now before me is very 
great indeed. In those cases there had been 
mortgages by members to their societies, and 
the question raised in the actions was a money 
question — namely, as to whether the societies 
had been paid what was owing to them, or 
whether there had been an over-payment. In 
those cases it has now been decided, and in the 
latter of them by the H. L., that under the 
Building Societies Act, 1874, there is power 
under the arbitration clause to deal with all 
such questions by arbitration, and that an agree- 
ment to refer disputes to arbitration is conse- 
quently binding upon members. It was found 
that there were certain blots in the earlier Acts 
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by reason of which an arbitrator had not the 
requisite power ; but those imperfections were 
removed by the Act of 1874, and the requisite 
power now exists. But this case is quite different. 
Here the plaintiffs, being members of the society, 
executed a mortgage to the society, and the latter, 
under their powers of sale, either as conferred by 
the deed or under their own rules, sold or pur- 
ported to sell the mortgaged property to Dicken- 
son . He happens to be a member of the society ; 
but without expressing any definite opinion, I 
confess that I am at present unable to see how 
the fact of Dickenson being a purchaser, inde- 
pendently of his being a member, can operate to 
constitute him anything different from a stranger 
to the society for the purposes of the transaction 
in question. — p. 744. 

Municipal Permanent Building Society v. 

Kent, observed on. 

Western Suburban, &c. Building Society r. 
Martin (1.888) 55 L J. Q. B. 382 , 17 Q. B D. 
809 ; 54 L T. 822 ; 34 W. R 630 ; 51 J. P. 36.— 
CA. ; reversing 17 Q. B. D. 66. — GROVE and 
STEPHEN, iT.T. 

herschell, l.c. — This case turns upon the 
true construction of sect. 2 of the Building 
Societies Act, 1884. There is no doubt that, but 
for that section, this action was properly stayed 
upon the authority of the Municipal Permanent 
Pudding Society v. Kent , and the question is, 
whether an alteration has been made by the 
section in question, so that the plaintiffs are to 
be no longer restrained from pursuing their 
remedy at law. Now the section is not easy to 
construe, because difficulties may be suggested 
whatever view is taken of its construction. It 
is necessary, therefore, to look carefully at what 
was the state of the law at the time the Building 
Societies Act, 1884, was passed. Now, in Muni- 
cipal Permanent Budding Society v. Kent, the 
question arose whether a building society could 
sue one of its members at law m order to enforce 
its remedies under a mortgage deed given by the 
member, or whether the society was limited to 
the remedy by arbitration, and "a majority in the 
H. L. held that the society was limited to the 
remedy by arbitration. The rule of the building 
society pioviding for the settlement by arbitra- 
tion of disputes between the society and any of 
its members, or their legal representatives, was 
held to be extended to all liabilities between the 
society and its members, and therefore to apply 
to liabilities under mortgage. Lord Selborne 
differed from the majority m the H. L., and he 
was of opinion that the rule did not extend to 
disputes arising under a mortgage deed. He 
thought that the rule related to 11 disputes under 
the rules between members (in that character) 
or their representatives, m respect of their rights 
or liabilities as such, and the society, and not to 
questions arising out of covenants, or special 
stipulations in deeds executed between members 
and tfie society, and embodying contracts 
collateral and additional to the social contract, 
though of a nature contemplated and authorised 
by it ; nor to any questions between the society 
as mortgagee and one of its members as mort- 
gagor, with reference to the legal consequences 
of, or rights and liabilities resulting from, the 
relation of mortgagor and mortgagee.” I may 
observe in passing, that the same redundancy in 
the language of the section is to be found in the 
language 1 have just quoted, because Lord Sel- 


borne, after saying, “ and not to questions arising 
under covenfmts, &c., in deeds executed between 
members and the society, and embodying con- 
tracts collateral and additional to the social 
contract,” goes on to say, “ nor to any questions 
between the society as mortgagee and one of its 
members as mortgagor, Ac.,” which would seem 
to limit rather than extend the whole proceed- 
ing. In that state of things, sect. 2 of the 
Building Societies Act, 1884, was passed, which 
purported to limit the meaning of “disputes,” 
and intended to limit the meaning m some way. 
It appears to me that the judges below have not 
given sufficient weight to that fact. Considering 
the language I have read and the language of the 
first part of the section, I think the section was 
framed to give to the rules of building societies 
the meaning put upon them by Lord Selborne in 
the H. L. — p. 387. 

ESHER, M.R. and PRY, L.J. to the same effect. 

Municipal Permanent Building Society v. 
Kent, distin gin shed. 

Royal Liver Friendly Society, In re (1887) 
56 L. J. Ch. S21 ; 35 Ch. D. 332“; 58 L. T. 817 , 
36 W. R. 7.— CHITTY, J. 

Wright v. Monarch Investment Building 
Society; Hack v. London Provident Build- 
ing Society, and Municipal Permanent 
Building Society v. Kent , pillowed. 

Christie v. Northern Counties Building 
Society (1889) 59 L. J. Ch. 210 ; 43 
Ch. D. 62 ; 61 L. T. 796 ; 38 W. R. 280. 
— north, J , not approved. 

Norton r Counties Conservative Building 
Society (1894) 64 L. J. Q B. 214 ; [1895] I 
Q. B. 246 ; 14 R. 59 ; 71 L. T. 790 ; 43 W. R. 
178 ; 59 J. P. 149. — C.A. LINDLEY and A. L. 
SMITH, L.JJ. 

Armitage v. Walker (1S55) 2 K. &. J. 211 ; 

2 Jur. (N.S ) 13 ; 20 J. P. 53. — WOOD, V.-c. 
{and see post) : and Wright v. Deeley 
{supra, col. 270), approved. 

Auld v. Glasgow Working Men’s Building 
Society (1887) 56 L. J. P. C. 57 ; 12 App. 
Cas. 197 ; 56 L. T. 776 ; 35 W. R. 632.— 
H L. (SO.). HALSBURY, L.C., LORDS BRAM- 
WELL, HERSCHELL and MACNAGHTEN, 
explained,. 

Walker r. General Mutual Building .Society 
(1887) 36 Ch. D. 777 ; 57 L. T. 574 ; 52 J. P. 278. 
— C.A. 

cotton, l.j. — T here are cases exactly in point 
on the present question. In Armitage v. Walker 
a person in exactly the same position as the 
present plaintiff was held bound by the rules to 
refer disputes between him and the society to 
arbitration It is contended that that decision 
has been practically overruled by later decisions, 
but the only later decision really relied upon was 
Auld, v. Glasgow Worthing Men' s Building Society , 
which was said to establish this proposition, that - 
the plaintiff, having given notice to withdraw, was 
a creditor outside the rules of the society. That 
case decided nothing of the kind. The plaintiff, 
as a member, had entered into a contract with the 
society, and certain members of the society, the 
majority at a meeting, had tried to alter the 
contract into which he as a member had entered 
with the society. It was held that he was not 
bound by that ; and that, therefore, as a member, 
he was entitled to insist upon his rights under the 
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contract originally entered into by hip with the 
society ; but it m no way laid down that he was 
to be treated not as a member but as a creditor. 
Then there is Wright v. Deeleg, where apparently 
the very point was decided, and in my opinion 
rightly decided. — p. 784. 

BOWEN and FjtY, L.JJ. concurred. 

Municipal Permanent Building Society v. 
Kent; Western Suburban, &c. Building 
Society v. Martin (supra), and Walker 
v. General Mutual Building Society, 

discussed. 

Sinden v. Bankes (1801) 30 L. J. Q. B 102 ; 
2 El. & El. 023 ; 7 Jur. (N.S.) 910 ; 3 L. T. 
775 ; 9 W. R. 415,— Crompton and HILL, 
JJ., applied. 

Municipal Permanent Building Society i\ 
Richards (1888) 58 L. J. Ch. 8 ; 39 Ch. D. 372 ; 

1 59 L. T. 883 ; 37 W. E. 1 SI.— STIRLING-, J. ; 
affirmed, O.A. 

Armitage v. Walker (supra'), followed. 

Walker v. General Mutual Building Society 

(supra), applied. 

Davies r. Second Chatham Building Society 
<1890) 61 L. T. 080.— HUDDLESTON, B. and 
STEPHEN, J. And see supra, col. 260. 

Walker v. General Mutual Building Society, 

referred to. 

Sibun t. Pearce (yiu.sf , col. 275). 


Withdrawing Members. 

Norwich and Norfolk Building Society, In 
re, Backhaul, Ex parte (1876) 4iJ L. J. Ch. 
785.— 0 A. JAMES and MELLISH, L.JJ. 
and BAGGALLAY, J.A. ; and Mutual Society, 
In re (1880) 24 Ch. D. 425, n.— jessel, 
m.r., discussed. 

Walton v. Edge (1884) 54 L. J. Ch. 362 : 10 
App. Gas. 33 ; 52 L. T. 600 ; 33 W. R. 417 ; 49 
J. P. 408. — h.l. (E.); affirming S. C. mm. Black- 
burn and District Building Society, In re (1883) 
52 L J. Ch. 894 ; 24 Ch. D. 421 ; 49 L. T. 730 ; 
32 W. R. 159. — O.A. BRETT, M.R., COTTON and 
BOWEN, L.JJ. 

SELBORNE, L.c. — Now, with regard to the 
authorities, there are only three which seem to 
me to be at all in point ; and of those, with 
regard to the one which is, as far as it goes, 
adverse to the case of the appellant— namely, 
the case of the Norwich Society — I think it is 
quite true that some differences have been pointed 
out. ... I agree that that is a distinct differ- 
ence, that a total withdrawal from the society 
was contemplated in the Norwich Case, while 
here it is at least not manifest that that was 
contemplated. I think that it was not necessary. 
Some eases have been pointed out where that 
did not happen. That is a distinction not with- 
out importance, but I think that it is not of 
sufficient importance to prevent the case, as far 
as it goes, bearing against the argument for the 
appellant, because that case at least show§ that 
there is nothing inconsistent either with the 
nature of the contract contained m rules of this 
description, or with the effect? in point of law of a 
wmding-up order, m the proposition that a with- 
drawing member, if entitled under the rule, may 
stand as a quasi creditor against the funds when 
all other creditors have been paid. I do not 
think that the distinction turning upon the 


grant of a certificate by the directors, or upon a 
subsequent express allowance of 3 per cent, 
interest, is very material. About interest there 
may be a question, but that is not necessary tor 
the decision, whether it would be due or not ; 
still, if the construction of the rule is what I 
take it to be, the result would, I think, be the 
same. The case of the Mutual Society, m my 
ludgment, as in the judgment of all the judges 
in the C. A., depended upon a particular rule, which 
they construed, which I construe, and which 1 
think the late Sir G-. Jessel construed, as provid- 
ing for the constitution of a special and definite 
fund out of which alone withdrawing members 
were to be paid m a manner which was inappli- 
cable to the state of things existing after the 
winding up. Therefore the case of the Mutual 
Society has no application. And with regard 
to Cunliffe Brooks 4' Co v. Blackburn Build- 
ing Society (supra, col. 203), that case stood thus : 
The question was between bankers who held 
deeds of the society against which advances had 
been made and the official liquidator ; the 
official liquidator not representing one class of 
members alone nor the members alone, but 
representing all the contributories and also the 
creditors ; and unless the bankers had a right to 
hold as against all creditors and all contributories 
they failed m their case. ... It is not necessary 
for me to express any opinion as to whether the 
principle on which the bankers were allowed to 
stand m the place of actual creditors entitled to 
immediate payment, and who were paid with 
their money, would have been applicable to such 
a claim to stand in the place of withdrawing 
members against an eventual surplus. It is 
enough to say that nothing was decided in the 
C. A., any more than in this House, which had 
the slightest bearing upon any such question. — 
p. 365. 

lord Blackburn. — I think that the late 
M.R., in Mutual Society. In re, did determine, 
upon the special rules of the society in that case, 
that it was not such a matter as I have described, 
an absolute promise to pay, but only a promise to 
payout of a particular fund, which particular fund 
was destroyed at the time ; and I think that no 
one who reads the rule which is quoted at the 
bottom of the page can fail to see that it was so, 
and that Sir, G. Jessel was perfectly right in 
what he decided. — p. 308. 

lord watson concurred. And see post, 
col. 276. 

Blackburn and District Building Society, 

In re, followed. 

Mutual Society, In re, distinguished. 

Alliance Society, In re (1S85) 54 L. J. Ch. 540 ; 
28 Ch. D. 559 ; 52 L. J. 695. — C. A. ; reversing 
KAY, J. 

bowen, L J. — The question we have really to 
answer in' the present instance is whether the 
rights which accrue under art. 54, upon the 
notice of 'withdrawal of members who wish to 
withdraw, are rights which obtain after the 
winding up or after the closing of the fund 
referred to in arts. 55 and 56. ... I think that 
under arts. 55 and 56, the closing of the fund is a 
closing which m no way affects the rights of the 
withdrawing members to look to this source for 
payment. ... It seems to me that that train 
of reasoning is in accordance with the train of 
reasoning laid down by the C. A. in the Black- 
burn Case, which was .affirmed by the H. L., 
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although I repeat what I baicl at the beginning 
of my judgment — namely, that this is a pure 
question of construction of this particular 
society, and no more. For the same reason it 
seems to me that the true answer to the argu- 
ment sought to be drawn from the Mutual 
Society Case and the decision of the late M.R. in 
that case, is that it was decided upon the rules 
of another society, which are not the same rules 
as the present. I do not think there is any 
principle of construction at all to be derived 
from that case which applies to the present ; but 
if any principle of construction is to be derived 
from that case which is different from that which 
I have expressed, I entirely concur with what 
Baggallay, L. J. has said ; and I should differ 
from the M.R.. because I must say I prefei my 
own construction to his. — pp. 547, 548. 

baggallay and fry, l.jj. to the same effect. 

Sheffield and South Yorkshire Building 
Society, In re (1889) 58 L. J. Q. B. 265 ; 22 
Q. B. D. 470 ; 60 L. T. 186 ; 53 J. P. 375.— 
CATE and CHARLES, JJ., explained. 

Si bun r. Peace (1890) 44 Ch. D. 354 ; 63 L. T. 
123 ; 38 W. R. 658— C. A. 

lindley, L J. — It is quite obvious when you 
look at the Act and the rules which the Court 
had to deal with there [Sheffield and South York- 
shire Builcltnq Society, In re], that a man who 
had given notice of withdrawal, even if he had 
not been paid out, was not liable to contribute 
anything under the rules of that Society. . . . 
Nothing can be due from him, after his notice of 
withdrawal, whether he has received his money 
out or not ; he has nothing more to contribute. 
Therefore it is perfectly plain that the decision in 
the Sheffield Case was right. But there are some 
expressions in that case which look as if the 
Court treated members who had given notice of 
withdrawal as no longer members of the society. 
That is to be explained by the circumstance that, 
in that particular case, the members there had 
been paid out, and therefore they had ceased to 
be members of the society. They had nothing 
whatever to do with it ... . the decision .... 
lias nothing to do with this ease one way or the 
other. The only other case which is at all 
important is Walker v. General Mutual Building 
Society (supra, col, 272) which, so far as it 
goes, is in accordance with the view which we 
are now taking of the Act — that is to say, 
that a member who has given notice of with- 
drawal, but is not paid out, is still a member. — 
pp 372—373. 

cotton and lores, l.jj. to the same efEect. 


Winding- Up. 

Midland Counties Benefit Building Society, In 
re, 10 Jur. (N.s.) 503 ; 12 W. R. 661 ; 10 L. T. 
258.— ROMILLY, M.R. ; reversed., (1864) 33 L. J. 
Ch. 520, 739 : 4 De G. J. & S. 468 ; 4 N. R. 536 ; 
11 Jur. (n.s.) 229 ; 13W.R.339 ; 29 J.P. 613.— 
KNIGHT BRUCE and TURNER, L.JJ. 

Doncaster Building Society, In re (1866) 
L. R. 3 Eq. 158 ; 15 L. T. 270 ; 15 
W. R. 102 ; 31 J. P. 310. — WOOD, V.-c., 
■referred, to. And see post, col. 277. 
Brownlie r. Russell (1883) 8 App. Cas. 235 : 
48 L. T. 881 ; 47 J. P, 757.— H.L. (SO.). SEL- 


BORNE, L. C. and LORDS WATSON, B RAM WELL 
and FITZGERALD. And see col. 280. 

Brownlie v. Russell , followed. 

Tosh r. North British Budding Society (1886) 
11 App Cas. 489; 35 W. R. 413.— H.L. (SO.); 
reiemng S. C. mm. North British Building 
Society, In re (1885) 12 Rettie 1 571 . 

herschell, L.o. — 'L'here appears to me, there- 
fore, to he no substantial distinction between 
the rules of this society and the rules of the 
society in Brownlie's Case , and I think, therefore 
the determination m Brownlie's Case determines 
the present case also. In Brownlie's Case it was 
held that after a winding up an advanced 
member could not take advantage of the rule 
enabling him to withdraw, because his right to 
act under that rule ceased by reason of the order 
for winding up ; hut it was held that the winding- 
up order created a kind of compulsory with- 
drawal of all the members who were at that 
time advanced members of the society, and com- 
pelled them to repay the amount which was still 
due upon their advances, but did not substan- 
tially alter their position or their rights or render 
them at all different from what they would have 
been if they had been withdrawing under the 
rules.— p. 503. 

LORDS BLACKBURN and FITZGERALD to tile 
same effect. And see. post. 

Brownlie v. Russell and Walton v. Edge 

(supra, col. 273), considered. 

Carrick v. North British Building Society, 
22 Scot. Law Rep. 833, followed. 
Sunderland Universal Building Society, In re 
(1890) 59 L. J. Q. B. 217 ; 24 Q. B. D. 394 ; 62 
L. T. 293 ; 38 W. R. 509 ; 54 J. P. 613. 

mathew, j. (for the Court, Coleridge, c.j. 
and MAtHew, j.). — Brownlie v. Bussell . . . 
is only material for the reasons given for the 
view that the right to withdraw does not survive 
a winding-up order. As appears from the judg- 
ment of the L.C., a winding-up order takes 
away the right, because it necessarily puts a 
close to the whole concern, terminates at the 
date the account of each shareholder, aud cuts 
off all chance of profit which, if the thing had 
gone on, both classes of members might have 
had. But all these consequences were as clear 
and as inevitable in the case of these ‘societies 
when the report of the accountant was published 
in February, 1887, as if a winding-up order had 
then been actually made. Walton v. Edge was 
relied upon by the learned counsel for the appel- 
lants as an authority for the proposition that 
members who gave effective notices before the 
date of the winding-up order were entitled to 
priority in payment to those members who had 
not given notice. But the question in that case 
was as to the rights of members who gave notice 
not only before there was any winding up, but 
when there was no information that any winding, 
up was going to take place, and when nothing 
special was alleged to affect them with notice 
that the society was not to continue as a going 
concern. The view we take is in accordance 
with the valuable judgment of Lord Shand m 
Carrick v. North British Building Society. It 
is not the order to wind up, but the state of 
things which to the knowledge of all concerned 
renders liquidation inevitable, that in such a 
case as this puts an end to the right to withdraw. 
— p. 225. And see post, col. 279. 
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Walton v. Edge (supra), applied. 

Sunderland Universal Building-Society, In 

re, followed. 

Barnard r. Tomson. (1893) OB L. J, Cli. -188 ; 
[1894] 1 Ch. B74 , 8 It. 580, 70 L T. 306.— 
NORTH, J. And, nee post. 

Doncaster Building Society, In re, followed. 

Brownlie v. Russell and Tosh v. North 
British Building Society [supra). adopted. 

Middlcsborough, Itedcar and Saltbnrn Building 
Society, In re [1889] 58 L. J. Ch. 771 — 
Stirling, j. 

Middlqsborough, &c. Building Society, In 

re, discussed and followed. 

Britannia Building Society, In re [1891] 65 
L. T. 196. — KEKEWICH, J. 

Doncaster Building Society, In re, applied . 

Brownlie v. Russell and Tosh v. North 
British Building Society, diseased and 
explained. 

London Provident Building Society r. Morgan 
(1893) 62 L J. Q. B. 544; [1893] 2 Q. B. 26G ; 
5 R. 510 ; 69 L. T. 595 ; 42 W. R. 157 , 57 J. P. 
696. — bruce and Kennedy, jj. 

Sunderland Universal Building Society, 

explained. 

Barnard v. Tomson, discussed. 

Ambition Investment Building Society, In re 
(1893) 65 L. J. Ch. 113 ; [1896] 1 Ch. 89, 73 
L. T. 60S ; 44 W. It. 141 ; 2 Manson 607. 

V. Williams, .T. — The society has dissolved 
and has paid all its outside creditors in full, and 
there is a surplus left ; and the question is as to 
the priorities of their non-borrowing members 
inter se. . . . The cases which have been cited 
to me form a continuous and uninterrupted 
current of authority, no one of them in any way 
contradicting or conflicting with the others. 
The last . . . is . . . Barnard v. Tonmm. I 
do not propose to go into the facts of that case 
at any length, because, when one comes to look 
at the judgment of North, J., he is really only 
recognising and carrying out the principles that 
were laid down ... in Sunderland Universal 
Building Society. In, re. It will be seen that 
his judgment is ‘to the effect that the view he 
takes is that the lino ought to be drawn at the 
time when there has either happened a stoppage 
of business or a recognition of the fact that 
business must be stopped. . . . There had not 
been a stoppage ; and as to recognition by the 
officers of the fact that there must be a stoppage, 
they, although they considered the financial 
position of the society sufficiently grave, after 
they had considered the question, in the 
result reported against an immediate dissolution. 
North, J., in saying that, follows . . . Sunder- 
land Universal Building Society. In. re. . . . 
There has been a great deal of argument before 
me as to what is the meaning of that judgment. 
In particular a question has been raised, and 
necessarily was raised, as to what they meant 
when they spoke of the society being known 
to be insolvent, or when they spoke of the 
society being no longer able to carry on its 
business. The words are “notorious that the 
society could not meet its liabilities.” I do not 
think that the judges had the slightest intention 
in tbis portion of their judgment of defining 
what were the conditions, the happening of 
which would bring to an end the right of with- 


drawal ; and all that they meant to do by their 
judgment was to say that m the particular case 
before them these conditions were present — that 
there was in fact a society unable to carry on 
its business, and that it had become notorious 
that the society could not meet its liabilities. 

I do not understand them to lay down any such 
rule as that the right to withdraw is dependent 
on either the knowledge of (.he person giving 
notice of withdrawal orof tlieofiiccrs of the society 
that the society is in an insolvent condition. I 
only understand them to say that the conditions 
were present in that case, and those conditions 
being present the society must be considered as 
having stopped business, or resolved to stop 
business, at that date which they are there dealing 
with. . . . That is my understanding of what the 
judges meant by their judgment ; and when 
1 look at Walton v. Edge . . . and Oarrieh v. 
North British Building Society, the, cases on 
which Coleridge, G.J. and Mathew, J. say their 
judgment is based, I find in them both that the 
real question propounded by the judges to them- 
selves in those cases was — Had there been a 
stoppage of business, or anything that was 
equivalent to a stoppage of business ? and they 
held that whenever there had been a stoppage of , 
business or anything equivalent to it the right 
of withdrawal was determined. But it does not 
seem to me that insolvency, or even insolvency 
known to the officers of the society, is equiva- 
lent to a stoppage of business : and I propose to 
deal with the present case on that basis. — 
pp . 1 1 7 — 1 1 9 . And see post. 

Brownlie v. Russell (supra'), considered. 

Kemp v. Wright (1894) 61 L. J. Ch. 59 ; [1895] 

1 Ch. 121 ; 7 R. 631 ; 71 L. T. 650 ; 43 W. R. 
213; 59 J. P. 133— C.A. HERSCHELL, L.C., 
LlNDLEYiand A. L. SMITH, l.jj. ; reiersing [1894] 

2 Ch. 441 : 58 J. P 3S8 ; 1 Mansou 308 —KEKE- 
WICH, J. 

lindley, L.J.— If a man borrows money and 
stipulates to repay it by instalments, the 
majority of the members of Ins society would 
obviously have no right, under any intelligible 
principle of law, to compel him to pay up the 
whole sum straight off. If they have any such 
right, it must be given by statutory enactments. 
It is said that, if this were a winding up under 
the Companies Act, 1862, a borrowing member 
could be compelled to do so, and that the Court 
did this in Brownlie v. Russell. I do not think 
that that case went so far ; but if it did, the 
matter has been set right by the recent Act 
[of 1894]. Sect. 32 of the Act of 1874 draws a 
distinction between dissolution and winding up. 
But what we are dealing with is a dissolution, 
and not a winding up. It appears to me that 
there was some misapprehension as to the point 
decided in Brownlie v. Russell. — p. 64. 

Kemp v. Wright, considered. 

Botten v. City and Suburban Building Society 
(18951 64 L. J. Ch. 609 ; [1895] 2 Ch. 441 ; 13 R. 
591 ; 72 L. T. 722 ; 44 W, R. 12. 

Stirling, J. — It is, however, contended that 
any rights of the plaintiff are put an end to by 
the instrument of dissolution. In support of 
this proposition Kemp v. Wright, before Keke- 
wich, J,, is relied on. That case decided several 
points. . , . The judgment of Kekewich, J. 
appears to be based on two p ropositions — first, that 
what was done in Kemp v. Wright could have been 
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validly done by an alteration of the rules ; and 
secondly, that, this being so, it could be done with 
equal efficacy by an instrument of dissolution 
under sect. 32 of the Benefit Building Societies 
Act, 1S74. In principle these propositions cover 
the present case ; and if the matter had rested 
there, I should have thought it right to follow 
the decision, even though I might have doubted 
whether I should myself have arrived at the same 
conclusion. . . . It is said, however, that the 
second of these propositions is inconsistent with 
what is laid down by the L.C. on appeal in the 
same case. That appeal was directed, not to the 
first point decided m the Court below, but to the 
second ; but the L C. (Lord Herschell) thought 
fit to examine and comment upon the effect of an 
instrument of dissolution, and he says : “ . . . 

The instrument of dissolution is to set forth 
certain matters mentioned in sect. 32, sub-sect. 3. 
There is no provision further than that for deter- 
mining the rights of members on a dissolution, 
and no enactment that their rights should be 
other than those they enjoy under the rules of the 
society which created the contract between the 
members.” I confess that, having read the judg- 
ments more than once, it does seem to me that" the 
last sentence of the L C. expresses a different 
view of the effect of an instrument of dissolution 
from that taken by the learned judge in the Court 
below. T thinkthatunderthesecircumstancesthe 
second proposition cannot he relied on. — p. 612. 

Sunderland Universal Building Society, 
In re (col. 276), followed. 

Sixth West Kent Building Society v. Shove 
(1895) 68 L. J. Ch. 482, n.— Stirling, j. ; 
discussed , G wawr-y-G weithr Industrial, &c. 
Society, In re, Dovey v. Morgan (1901) 70 L. J. 

K. B. 614 ; [1901] 2 K. B. 477 ; 84 L. T. 824 ; 
49 W. R. 655. — alverstone, c.J. and LAW- 

RANCE, J. 

Sixth West Kent Building Society v. Shove, 

followed. 

Strohmenger v. Finsbury Building Society 
- (1897) 66 L. J. Ch. 708 ; [1897] 2 Ch.469 ; 
77 L. T. 235 ; 46 W. R. 69. — C.A. LINDLEY, 
lopes and chitty, l.jj. ; and Pep a v. 
City and Suburban Building Society 
(supra, col. 260), distinguished. 

Sixth West Kent Building Society r. Hills 
<1899) 68 L. J. Ch. 476 ; [1899] 2 Ch. 60 ; 81 

L. T. 86 ; 47 W. R. 647. 

byrne, J.— In view of the decisions in Stroh- 
mengcr v. Finsbury Building Society , and Pepe 
v. City and Suburban Building Society , it is 
impossible to contend successfully that the right 
■of a member of a building society like the 
pi esent may not be varied by a new rule made 
under and in accordance with its statutory power 
of altering rules : and the rules may be varied so 
as to affect the rights of a member even after he 
has given notice of withdrawal. But, as was 
pointed out by the late Chitty, L.J., m Stroh- 
menger v. Finsbury Building Society, a rule 
must not change the constitution of the society, 
and the ]5ower of making and altering rules 
must be confined to the internal rights of the 
members of the society. In the same case it 
was also pointed out that there are obvious limits, 
which the learned judge did not attempt to define, 
to the powers of making and altering rules, 
which have to be considered as the cases arise. 
Those were decisions in respect of the right of 


making rules where no question of known 
insolvency at the time of making the rules had 
arisen. 1 think Sunderland ZTm rev sal Budding 
Society, In re, only extends what had been held 
in Brownlie v. Russell (supra), as to tlic effect of a 
windmg-up order, to a period anterior to the date 
of the actual order. In Ambition Inrestment 
Building Society, In re (supra), upon a review of 
the prior authorities, it was held that a right of 
withdrawal under the rules came to an end 
when the society or its officers recognised that it 
must come to an end. In Barnard v. To in, sou 
(supra, col. 277), North, J.held, that there were no 
materials for drawing a line earlier than the 
date of the instrument of dissolution. But m 
the present case ... at the date of the altera- 
tion in 1891, it was known to the officers and 
members of the society that the society was 
insolvent, and that liquidation was inevitable. 
— p. 480. 

Pepe v. City and Suburban Building Society, 

principle applied. 

Allen r. Gold Reefs of West Africa (1900) (I 1 .) 
L. J. Oh. 266 ; [1900] 1 Ch. 656 ; 82 L. T. 210 ; 
4S W. R. 452 ; 7 Manson 417 — c A. 

West London and General Permanent 
Building Society, In re (1898) 78 L. T. 
393.— 0 A. LINDLEY, M.R., RIGBY and 

Y. WILLIAMS, L.JJ., applied. 

Brownlie v. Russell (col 275), distinguished. 

Counties Conservative Permanent Building 
Society, In re (1900) 69 L. J. Ch. 798 ; [1900] 
2 Ch. 819 ; 49 W. R. 71. 

Stirling, J. — When the case [Brownlie v. 
Russell] is carefully examined, it appears to be 
quite different in its nature. There a holder of 
a share was insisting on a benefit which was 
expressly conferred by the rules, and it was held 
that he had the right to do so, and was not to 
be deprived of it by any implication which 
might arise in the absence of express provision. 
The portion of Lord Selborne’s judgment which 
was so much relied on when read in connection 
with the context, appears to show this clearly. 
[His lordship read the judgment and continued.] 
When that particular contract was looked at it 
was found that there was an express stipulation 
dealing with that case. In the present case 
there is none. — p. 803. 

And see Building Societies Act, 1894 (57 & 58 
Viet. c. 47), s.-lO. 


CARRIERS. 

Passengers. 

Boson v. Sandford (1686) 2 Show. 478 ; 3 
Lev. 258 ; 3 Mod. 320 ; 2 Salk. 440, and 
Buddie v. Willson (1795) 6 Term Rep. 
369, overruled. 

'Govett v. Radnidge (1802) 3 East 63 ; 6 
R. R. 39. — ELLENBOROUGH, C.J. 

Boson v. Sandford, upheld. 

Govett v. Radnidge, not followed. 

Powell v. Layton (1806) 2 B. & P. (n.R.) 365.— 
MANSFIELD, C.J. for the Court. 

Govett v. Radnidge and Powell v. Layton, 

considered. 

Pozzi v. Shipton (1838) 8 A. & E. 963 : S L. J. 
Q. B. 1 ; 1P.&D.4; 1 W. W. & H. 624. 
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[Counsel urged that Gncrtt v. Baf, nidge had 
been overruled in Powell v. Layton.'] 

PATTESON, J. — It is strong to say “ overruled, ’’ 
because it is clear that Rowell v. Layton would 
itself have been overruled if brought into the 
K. B. on error (p. 971). . . . We purposely 
abstain from giving any opinion, whether the 
doctrine m Gurrtt v. Radnidge, or that in Powell 
v. Layton , , be the true decision, as we do not feel 
ourselves called upon to decide between them, 
supposing them to differ. — p. 975. 

Govett v. Radnidge and Pozzi y. Shipton, 

ap/rtoved. • 

Marshall r. York, Newcastle and Berwick Ry. 
(1851) 21 L. J. C. T. 34 ; 11 C. B. 655 ; 16 Jur. 
124. — jeuvis, c.J and williams, j. 

Marshall v. York, &c. Ry., followed. 

Austin v. G. W. Ry. (1867) 36 L. J. Q. B. 

201 ; L. 11. 2 Q. B. 442 ; 16 L. T. 320 ; 15 

W. II. 863. — Q.B., discussed and followed. 
Foulkes r. Metropolitan District Ry. (1879) 
41 L. T. 95 ; 48 L. J. C. P. 555 ; 4 0. P. D. 267 ; 
a formed, [1880] 5 C. P. D. 157 ; 49 L. J. C. P. 
361 ; 42 L. T. 345 ; 28 W. E. 626.— O.A. BEAM- 
WELL, BAGGALLAY and THESIGER, L.JJ. 

geove, J.— In . . . Austin v. G. W. Ry., 
Blackburn, J. says this : “ What was said *in 
Marshall v. York, Newcastle and Berwick Ry. 
was quite correct ; ” and Lush, J., in the same 
case, assumes that the undertaking to carry the 
plaintiff amounted to a contract. Therefore, 
qudeunque rid, either there need not be a con- 
tract or there was evidence here to go to the 
jury of an undertaking by the defendants to 
carry the plaintiff for their own purposes ; and 
the evidence with regard to the issuing of the 
ticket is not the only evidence applicable to 
such an issue. When a company take a man 
into their carriages, treat him as a passenger, 
examine his ticket to see that it is right, and so 
on, there is evidence of such an undertaking. 
Austin v. G. W. Ry., m my opinion, goes even 
further than the present case. The principle of 
that case was that the terms under which the 
company undertook to carry were not complied 
with ; and if a specific agreement between the 
parties is necessary, in that case there was no 
such agreement in the ordinary sense, no con- 
tract in which the parties were both ad idem 
and agreeing, yet the Court held that the per- 
mitting the child to enter the carriage made the 
company liable. To my mind that is an A fortiori 
case to the present. Here the company did, as 
there, receive the plaintiff into their carriage, 
and a jury have found that they were negligent. 
It is said that the negligence was the negligence 
of the L. & S. W. Co., consisting in their having 
their platform too low for the carriages ; but I 
do not think the defendants were justified in 
bringing their tiain up to such a platform. — 
p. 97. LOPES, L.J. concurred. 

■Foulkes v. Metropolitan Distriot Ry., fol- 
lowed. 

Mytton v. Midland Ry. (1859) 28 L. J. Ex. 
385 ; 4 H. & N. 616 ; 7 W. R. 737.— EX., 
held overruled. 

Hooper v. L. & N. W. Ry. (1880) 50 L. J. Q. B. 
103 ; 43 L. T, 570 ; 2!) W. R. 241 ; 45 J. P. 223. 

denman, J. — Had Mytton v. Midland Ry. 
been expressly overruled by Foulkes v. Metro- 
politan Ry., I should have entertained no doubt 


but that our decision must be governed by the 
latter case ; but Mytton v. Midland Ry. does 
not appear to have been cited in the argument 
or referred to in the judgments, and it is left to 
us to decide whether it has been overruled. On 
consideration, however, I have come to the con- 
clusion that the ratio decidendi of Foulkes v. 
Metropolitan Ry. does in effect overrule Mytton 
v. Midland Ry , and we must hold accordingly. 
— p. 104. lindley, J. concurred. 

Foulkes v. Metropolitan District Ry. and 
Gill v. Manchester, Sheffield and Lincoln- 
shire Ry. (1873) 42 L. J. Q. B. 89 ; L. R. 
8 Q. B. 186 ; 28 L. T. 587 ; 21 W. R. 525. 
— BLACKBUEN and LUSH, JJ. ; MELLOE, 
J. dissenting, distinguished. 

Tuohy r. G. S. & W. Ry.' [1898] 2 Ir. R. 789.— 
O.A. EITZGIBBON, WALKER and HOLMES, L.JJ. 

Palmer v. Grand Junction Ry. (1839) 8- 
L. J. Ex 29 ; 4 M. & W. 749 ; 7 D. P. O. 
232 ; 1 H. & H. 489 ; 3 Jur. 559.— EX., 
discussed. 

Carpue v London and Brighton Ry. (1844) 
13 L. J. Q. B. 133 ; 5 Q. B. 747, 8 Jur. 
464 ; Dav. & M. 608 ; 3 Rail. Cas. 692.— 
DENMAN, O J. (for the Court) ; and Skinner 
v. London and Brighton Ry. (1850) 5 Ex. 
787 ; 15 Jur. 299. — EX., questioned. 

Hammack v. White (1862) 31 L. J. C. P. 129 ; 
11C. B. (N.S.) 588 ; 8 Jur. (N.S.) 796 ; B L. T. 
676 ; 10 W. R. 230. 

eele, c.J. — In Skinner v. London and Brighton 
Ry. both trams belonged to the same company, 
and a collision was therefore held to be some 
evidence of negligence. In Carpue v. London 
and Brighton Rg. the only point discussed in 
the Court above was, whether the company were 
entitled to notice of action. I entirely dissent 
from the doctrine that the mere happening of an 
accident throws on the defendant the onus of 
disproving negligence. — p. 130. 

Carpue v. London and Brighton Ry., dis- 
approred. 

Hammack v. White, approved. 

Byrne v. Boadle (1863) 33 L. J. Ex. 13 ; 2 
H. & 0. 722 ; 9 L. T. 450 ; 12 W. R. 279. 
— E x., followed. 

Scott v. London Dock Co. (1S64) 34 L. J. 
Ex. 17. 

martin, B. (who dissented). — No one now 
acts on Carpue v. London and Brighton Ry. — 
p. 18. [His lordship also expressed approval of 
Hammack v. White."] 

[The majority of the Court, however, followed 
Byrne v. Boadle, and their decision was affirmed , 
(1865) 34 L. J. Ex. 220 ; 3 H. & C. 596 ; 11 Jur. 
(N.S.) 204 ; 13 L T. 148 ; 13 W, R. 410.— ex. oh. 

Hammack v White and Cotton v. Wood 
(1860) 29 L. J. C. P. 333 ; 8 C. B. (N.S.) 
568 ; 7 Jur. (N.S.) 168. — C.P., upheld. 

Manzoui v. Douglas (1880) 6 Q. B. D. 145 ; 50 
L. J. Q. B. 289 ; 29 W. R. 425 ; 45 J. P. 391. 

denman, J. — 1 will first deal with the question 
whether Hammack v. White is still to be con- 
sidered as law. I think it is. . . . The sub- 
sequent cases m which Hammack v. White has 
been cited do not m any one instance show that 
that ' case is not still good law. No single 
judge has intimated any dissatisfaction with the 
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decision ; but all have rather approved of it. — 
p. 150. 

LINDLEY, j. — It is then said that Cotton v. 
Wood and Hammack v. White have been over- 
ruled. In my opinion they are quite consistent 
with the principle laid down by Erie, C.J., m 
Scott v. .London JDoek Co., and I find no case 
which has expressly overruled them. — p. 153. 

Collett v. L. & IT. W. Ey. (1851) 20 L. J. 

Q. B. Ill ; 10 Q. B. 981 ; 13 Jur 1053.— 

Q B.. explained. 

East Indian Ry. v. Kalidas Mukerjee (1901) 
70 L. J. P. C. 63 ; [1901] A. C. 396 ; 81 L. T. 
510. — P.C. ; reversing judgment of High Court 
in Bengal. 

HALSBURY, L C. (for self, LORDS MACNAGHTEN, 
davey, robertson andLiNDLEY) — That [case] 
turned upon the duty of the railway company, 
which was set out in the declaration, to carry 
a post-office clerk under certain provisions of 
railway legislation. It was demurred to, upon 
the ground that there was no contractual relation 
between the post-office clerk and the railway 
company. The judgment upon demurrer is 
sufficiently explained if one looks at the allega- 
tions in the declaration and the judgment upon 
it. But unfortunately Lord Campbell used a 
phrase which the learned judge Ameer Ali quotes — 
that the railway company were under an obliga- 
tion to carry safely, which their lordships think 
has been the origin of the error. Lord Campbell 
says The allegation that it was the 

duty of the company to use due and proper 
care and skill in conveying is admitted ” — 
admitted, that is to say. by the demurrer. 
“That duty does not arise in respect of any 
contract between the company and the persons 
conveyed by them, but is one which the law 
imposes: if they are bound to carry, they are 
bound to carry safely.” . . . What Lord 
Campbell is saying there is that they are not 
relieved from the ordinary obligations which 
would exist by contract, because by statute they 
were compelled to carry the post-office clerk ; 
and he goes on to say that the obligation is not 
satisfied by carrying a man’s corpse hud not 
himself. His mind is not applied at all to the 
extent of the obligation created, but his mind is 
upon the argument that there was no obligation 
at all ; and he practically says : “ You must take 
as much care of him as if he was a passenger 
who contracted with you.” Whatever may be 
the difficulty that arises about such a phrase in 
Lord Campbell’s mouth, there is no difficulty 
whatever if one looks at the declaration and the 
assignment of the breach of duty, where the 
duty is set up, as, indeed, Lord Campbell in the 
earlier parts of liis judgment, points out, to carry 
with reasonable care and diligence ; and the 
allegation m the declaration, corresponding to 
the duty which exists, is that they did not do so ; 
and then the assignment of breach is not that 
the man was not carried safely, which according 
to the argument would be sufficient, but the 
allegation is that they did not use proper care 
and skill in the carrying. — p. 65. 

Chilton v. London and Croydon Ey. (1817) 16 

L. J. Ex, 89 ; 16 M. & W. 212 ; 11 Jur. 

149 ; 5 Railw. Gas. 4.— EX., discussed. 

Brown v. G, E. Ry. (1877) 2 Q. B. D. 406 -, 4G 
L. J, M. C. 231 ; 36 L. T. 767 ; 25 \) r . R. 792. 


mellor,*t. — I am inclined to think, notwith- 
standing the great weight which must be 
attachet I to the opinion expressed by Lord 
Wensleydale, in Chilton v. London, and. Croydon 
By., which, however, was not necessary to the 
decision of the case, that this is a case of penalty 
or forfeiture. It is, however, r unnecessary to 
decide the point — p. 109. 
lush, J. to the same efiect. 

Dearden v. Townsend (1865) 35 L. -T. M. C. 
50 ; L. R. 1 Q. B. 10 ; 12 Jur. (N.S.) 120 
13 L. T. 323 ; 11 W. R. 52. — Q B discussed 
and followed.. 

Chilton v. London and Croydon Ry., 

absented on. 

L. B. & S. C. Ry. r. Watson (1878) 17 
L J. C. P. 631 ; 3 C.' P. D. 129 ; 39 L. T. 199 ; 
26 W. R. 856— COLERIDGE, C.J. and LUSH, J. : 
affirmed , (1879) 4S L. J. C. P. 316 ; 4 0. P. D. 
118 ; 10 L. T. 183 ; 27 W. R. 611.— C.A. BRAM- 
WELL, BRETT and COTTON, L.JJ. 

Brown v. G. E. Ey. (supra), dismissed. 

Dearden v Townsend and L. B. & S. C. Ey. 
v. Watson, appro ved. 

Saunders r. S. E. Rv. (1880) 19 L. J. Q. B. 
761 ; 5 Q. B. D. 156 ; 13 L. T. 281 ; 29 W. R. 
56 ; 11 J. P. 781.— COCICBURN, C J. and LUSH, ,T. 

Dearden v. Townsend and Bentham v. Hoyle 
(1878) 17 L. J. M. C 51 ; 3 Q. B. D. 
289 ; 37 L. T. 753 ; 26 W. R. 314.— 
COCKBURN, C.J. and MANISTY, j., applied. 
Dyson v. L. & N W. Ry. (1881) 50 L. J. 
M. C. 78 ; 7 Q. B D. 32 ; 11 L. T. 609 ; 29 
W. R. 565 ; 15 J. P. 650. — LINDLEY and 
MATHEW, JJ. 

L. B. & S. C. Ey. v. Watson, discussed and 
applied. 

Goodes r. Clufi (1881) 13 Q. B. D. 694.— 
COLERIDGE, C.J. and FIELD, J. 

L. B. & S. C. Ey. v. Watson, not applied. 

G. W. Ry. v. Winder (1892) 61 L. J. Q. E. 
608 ; [1892] 2 Q. B. 595 ; 67 L. T. 122 ; 50 
J. P. 775. 

day, J — There has been a clear misapplication 
of the word *• penalty” by the learned [County 
Court] judge who had held that L. JB. S. C. By. 
v. Watson was applicable. The appeal must be 
allowed.— p. 596. Charles, J. concurred. 

McCarthy v. Dublin, Wicklow and Wexford 
Ry. (1869) 17 W. R. lloi. — whiteside, g.j. : 
FITZGERALD, J. dissenting : rerersed, (1870) 
18 W. R. 762.— ex. ch. (ir.). 

Blake r. G. W. Ey.(lS62) 31 L. J, Ex. 346 ; 
7 H. & N. 987 ; 8 Jur. (n.S.) 1013 ; 11] 
W. R. 388.— EX. on., followed. 

Buxton v. N. E. Ry. (1868) 37 L. J. Q. B. 
258 ; L. R. 3 Q. B. 549 ; 9 B. & S. 824 ; 18 L. T 
795 ; 16 W. R. 1124. — BLACKBURN and LUSH, JJ. 

Blake v. G. W. Hy., followed. 

Thomas v. Rhymney Ry. (1871) 40 L. J. Q. B 
89 ; L. R. 6 Q. B. 266 ; 24 L T. 145 ; 19 W. R. 
477.— EX. OH. 

Blake v. G. W. Ey. and Thomas v. Bhymney 
Ey., distinguished. 

Wright v. Midland Ry. (1873) 42 L. J. Ex. 
89 ; L. R. 8 Ex. 137 ; 29 L. T. 436 ; 21 W. R 
460. 
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BRAMWELL, OLEASBV and POLLACK, BB 

[On the ground that although these cases laid it 
down that a railway company was liable for injury 
done thiough the improper condition of another 
company’s line, over which the first company 
had running powers, yet they did not apply to 
injury caused by, an act of the other company, 
done while plaintiff was being carried, but having 
nothing to do with the plaintiff’s being carried ; 
an act, that is, caused by the negligence of the 
other company’s servants over whom the first 
company had no control.] 

Winterbottom v. Wright (1842) 11 L. J. 

Ex. 415 ; 10 M. & W. 109 — ex., discussed. 

• Alton v. Midland Ry. (1865) 34 L. J. C. P. 
292; 19 C. B. (N.s.) 213; 11 Jur. (n.s.) 672; 
12 L T. 703 ; 13 W. ft. 918.— O.P. 

Alton v. Midland Ry., commented on. 

Taylor v. Manchester Sheffieldand Lincolnshire 
By. (1894) 64 L. J. Q. B. 6 ; [1895] 1 Q. B. 
134 ; 14 R. 34 ; 71 L. T. 596 ; 43 W. R. 120 ; 
59 J. P. 100. — O.A. 

lindley, l.j. — I n the first place that case 
was not like this, and, m the next place, it has 
been criticised and commented upon somewhat 
adversely ; I do not say it has been overruled, 
that is quite another matter. — p. 9. 

A. L. smith, L.J . — Alton v. Midland Ry . . 
was decided upon demurrer to a declaration in 
Which it was expressly averred that the rights 
of the servant for whose injuries the master was 
therein suing the company were founded upon 
contract, and this was taken as the premiss upon 
which the case had to be decided ; and it was 
thefL held that the master could not sue for 
injury to his servant caused by breach of a 
contract entered into between the servant and the 
■company. No question was or could be raised 
as to what would have been the result if the 
servant’s remedy against the company had been 
founded upon tort. . . . This case, when looked 
into, is not the authority which it was supposed 
to be, and in no way decides that an action 
brought for personal injury against a company 
by a passenger who has taken a ticket is neces- 
sarily an action upon contract and not upon 
tort. — lb. 

Taylor v. Manchester, &e. Ry., explained. 

Kelly v. Metropolitan Ry. (1895) 64 L. J. 
q. B. 568 ; [1895] 1 Q. B. 944 ; 14 R. 417 ; 72 
L. T. 551 ; 43 W. R. 497 ; 59 J. P. 437.— O.A. 
ESHER, M.R., A. L. SMITH and RIGBY, L.JJ. 
JSee judgment of A. L. SMITH, L.J. 

Taylor v. Manchester, &c. Ry. and Kelly v. 
Metropolitan Ry., commented on. 

Meegan v. Belfast and County Down Ry. 
[1897] 2 Ir. R. 672. — O.A. ASHBOURNE, LO., 
O’BRIEN, C.J. and FITZGIBBON and WALKER, 
L JJ. 

Christie v. Grigg (1809) 2 Camp. 79 ; dis- 
tinguished, Sharp v. Grey (1833) 2 L. J. C. P. 
45 ; 9 Bing. 457 ; 2 M. & S. 620.— O.P. {and see 
2)ost) ; approved , Burrell r. Tuohy (post, col. 287). 

Bremner v. Williams (1824) 1 Car. & P. 
414 , 28 R. R- 782 ; and Israel v. Clark 
(1803) 4 Esp. 259, questioned. 

Readhead v. Midland Ry. (1869) 38 L. J. Q. B. 
169 ; L. R. 4 Q. B. 379 ; 9 B. & S. 519 ; 17 
W. R. 737.— EX. OH. 


M. SMITH, J. (for the Court).— The dictum of 
Best, C.J. m Bremner v. Williams was not 
necessary to the decision of the cause. The 
ruling of Lord Ellenborough m Israel v. Claris 
was also relied on. Of these last two authorities 
Blackburn, J., in his judgment below, said : 
“These arc, it is true, only nisi prius decisions, 
and neither reporter has such a character for 
intelligence and accuracy as to make it at all 
certain that the facts are correctly stated, or 
that the opinion of the judge was rightly 
understood.” [His lordship also discussed Sharp 
v. Grey (supra) and other English cases, as well 
as American cases on the subject.] 

Andsee “Negligence ’’and “ SaleofGoods.” 

Daniel v. Metropolitan Ry., 37 L. J. C. P. 146 ; 
L. R. 3 C. P. 216 ; 16 W. R. 564; 18 L. T. 57. 
— c.p. ; reversed, (1868) 37 L. J. C. P.“280; 
L. R. 3 C. P. 591. — EX. CH. : latter decision 
affirmed, (1871) 40 L. J. C. P. 121 ; L. R. 5 H. L. 
45 ; 24 L. T. 815 ; 20 W. R. 37.— H.L. (E.). 

HATHERLEY, L C., LORDS CHELMSFORD, WEST- 
BURY and COLONSAY. And sec col. 287. 

Daniel v. Metropolitan Ry ^followed. 

Pounder v. North Eastern Ry. (1891) 61 L. J. 
Q. B. 136 ; [1892] 1 Q B. 385 65 L. T 679 ; 40 
W. R. 189 , 56 J. P. 247.— A. L. SMITH and 
MATHEW, JJ. 

Pounder v. N. E. Ry., distinguished and 
commented on. 

Cobb v. G. W. Ry. (1894) 63 L J. Q. B. 029 ; 
[1894] A. C. 419 : 6 R. 203 ; 71 L. T. 161 , 58 
J. P. 636. — H.L. (E.) ; affirming 41 W. R. 275. 
— C.A. ESHER. M.R., BOWEN and A. L. SMITH, 
L.JJ. ; which affirmed day and COLLINS, JJ. 

SELBORNE, L.C.— Two of the five learned judges 
who so agreed (Collins, J. and A. L. Smith, 

L. J.) referred to . . . Pounder v. N.E.Ry. . . . 
How far they may have considered it an 
authority to govern the case before them I can- 
not say ; but, for my own part, if I thought it 
necessary in the present case, to consider the 
correctness of that decision, I doubt whether I 
should be prepared to follow it. The facts, as 1 
understand them, were, that the servants of the 
N. E. Co., having distinct notice that thd 
plaintiff was, on reasonable grounds, apprehen- 
sive that an assault would be committed on him 
by certain other passengers by the same train, if 
he were compelled to travel in the same carriage 
with them without protection, he was neverthe- 
less compelled so to travel, and was left unpro- 
tected, with the result that the apprehended 
assault was committed. I am unable, at present, 
to see any distinction satisfactory to my own 
mind between such a case and that which the 

M. R. justly distinguished from the present, when 
he said that (in this case) it “ was not alleged 
that the plaintiff was being ill-used or assaulted 
on the train, and that, the fact being made known 
to the defendant’s servants, they did not inter- 
fere to prevent it.” The present case is quite 
different ; the plaintiff’s complaint was made not 
before, but after he had been robbed. — p. 630. 

LORDS WATSON, MACNAGHTEN and SHAND 
agreed, and lef rained from expressing any 
opinion on Pounder's Case , the latter observing 
that in any view it was distinguishable on the 
facts. 

LORD MORRIS also agreed, but said that as at > 
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preseat advised, lie should not he disposed to 
dissent from Pounder's Case. 

Cobh. v. Or. W. Ry. ( supra ), distinguished. 
Abrahams v. Bullock (1902) 86 L. T. 796 . 60 
W. R. 626. — C.A. COLLINS, M.R., MATHEW and 
COZENS-HARDY, L.JJ. 

Richardson v. G. E. fiy. (1875) L. R. 10 C. P. 
480 ; 32 L. T. 248.— C P : reversed , (1876) 1 
C. P. D. 342 ; 35 L T 351 ; 24 W. R. 107.— C.A. 
JESSEL, M R., HELLISH, L J. and POLLOCK, B. 

Daniel v. Metropolitan Ry. ( [supra ) and 
Richardson v. G. E. Ry., distinguished. 
Burrell v. Tuohy [1898] 2 Ir. 14. 271. — 
ANDREWS, MADDEN, BOYD and KENNY, JJ. 

Eoy V. X. B. & S. C. Ry. (1865) 18 C. B. (n.s.) 
225 ; 11 L. T. 606 , 13 W. R. 293.— C.P., 
commented on and distinguished. 

Siner v. G. IV. Ry. (1869) 38 L J. Ex. 67 , L. R. 

4 Ex. 117; 20 L. T. 114 ; 17 W. R. 41 7.— EX. CH. 

M. smith, J. — Fog v. L. B. S. C. By. is, no 
doubt, in some of its mam features, very like 
this case ; but there the plaintiff was invited 
expressly by the defendants’ servants to descend, 
and upon "that ground the Court of Ex. dis- 
tinguished the present case from that decision, 
and I think rightly. — p. 73. 

HANNEN, J— If Fug v. L. B. St S. C. By. is 
in conflict with this decision then I think it was 
incorrect, and, sitting in a Court of error, 1 feel 
free from its authority. — p. 74. 

byles and melloh, JJ. to the same effect. 
KEATING, J. dissented, and considered Fog v. 
L. B. S. C. By. was indistinguishable. 

. Siner v. G. W. Ry., distinguished. 

Jones v. Boyce (1816) 1 Stark. 493 ; 18 R. R. 
812, dismissed. 

Adams r. Lancashire and Yorkshire Ry. 
(1869) 38 L. J. C. P. 277 ; L. R. 4 C. P. 739 ; 
20 L. T. 850 ; 17 W. R. 884.— C.P. And see 
post, col. 288. 

Adams v. Lancashire and Yorkshire Ry., 

referred to. 

Dulieu v. White & Sons (1901) 70 L. J. 
E. B. 837; [1901] 2 K. B. 669; 85 L. T. 
126. — KENNEDY and PHILLIMORE, JJ. 

Siner v. G. W. Ry,, adhered to and dis- 
tingn ished. 

Praeger v. Bristol and Exeter Ry. (1871) 24 
L. T. 105. — ex. CH. ; reversing 23 L. T. 366. — ex. 

Praeger v. Bristol and Exeter ’Rj.,folloioed. 
Siner v. G. W. Ry. ; and Bridges v. Worth 
London Ry. (1871) 40 L. J. Q. B. 188 ; 
L. R. 6 Q. B. 377 ; 24 L. T. 385 ; 19 W. R. 
824.— EX. CH. ; reversed (post, col. 288), 

< distinguished. 

Cockle v. London & S. E. Ry. (1872) 41 L. J. 
C. P. 140 ; L. R 7 C. P. 321 , 27 L. T, 320 ; 20 
W. R. 754 . — ex. ch. 

cockburn, o.J. (for the Court) [repeated in 
his judgment the judgments of himself and the 
other judges m Praeger v. Bristol and Exeter By., 
Siner' s Case, having been there distinguished on 
two grounds, viz. , (1 ) That there was in Praeger' s 
Case a clear invitation to alight, and (2) That the 
danger to be mcuned was not apparent], — The 
case is distinguishable from that of Bridges y. 
Forth London Ry. on the ground that in the 
latter the carriage from which the passenger 
alighted had been drawn up in a tunnel in the 


vicinity of The station. In that case there was 
no evidence that the tram had come to a final 
standstill, or in other words, arrived at the spot 
where the company’s servants intended the pas- 
sengers to alight. The question, therefore, was 
whether there was evidence of anything done 
by the company’s servants which induced the 
passenger to believe it had so arrived, and act on 
that belief. But m the present case the evidence 
of the conduct of the company’s servants was 
such as to warrant the jury m finding that the 
train had really come to the final standstill, and 
that the company’s servants meant the passengers 
to get out there or be carried on. — p. 143. 

Adams v. Lancashire and Yorkshire Ry. 

(supra, col. 287), questioned. 

Gee v. Metropolitan Ry. (1873) 42 L. J. Q. B. 
105 ; L R. 8 Q. B 161 ; 28 L. T. 282 ; 21 W. R. 
584. — EX. OH. See judgments at length. 

Gee v. Metropolitan Ry., followed. 

Richards v. G. E. Ry. (1873) 28 L. T. 711. — EX. 

Siner v. G. W. Ry. (supriii), distinguished. 

Bridges v. North London Ry. (1874) 43 L. J. 

Q. B. 151 ; L. R. 7 H. L. 213 ; 30 L. T. 

844 ; 23 W. R. 62.— H L. (e.). lords 

CHELMSFORD and HATHERLEY With the 

judges; reversing S.C. (supra), explained. 

Robson r. N. E. Ry. (1876) 2 Q B. D. 85 ; 46 
L J. Q. B. 50 ; 35 L. T. 535 ; 25 W R. 41 8.— 0 A. 

Coleridge, o J. — Si ner's Case was, in some 
respects, like this case. . . . But in this case we 
have what was not in Siner's Case, an invitation 
to the passengers to alight, and the Court of Ex. 
Ch. held, in Cockle v. London § S. E. By (supra), 
that in such a state of circumstances the passenger 
was justified m getting out, and there was evidence 
of negligence on the part of the company.— p. 87. 

MELLISH, L J. to the same effect. 

brett, J.A. — It appears to me that the judg- 
ment of the H. L. in Bridges v. Forth London 
By puts an end to a long controversy, not as to 
the law, but as to the mode of dealing with these 
cases. Some of the judges seem to have been of 
opinion that these cases should as much as 
possible be withdrawn from the jury, and that 
the Court ought to say what was reasonable for 
a passenger to do. The H. L. held, that, as the 
carrying of railway passengers was conduct in 
the ordinary affairs of life, the jury was the 
proper tribunal to decide Siner v. G. W. Ry. 
was decided in the heat of the controversy, and 
without saying that it ought to he overruled, I 
may say that it was decided by judges who 
thought that these cases ought to he left to the 
judge and not to the jury. — p. 89. amphlett, 
J.A concurred. And see post, col. 290. 

Robson ,v. N. E. Ry,, approved. 

Rose v. N. E. Ry. (1876) 46 L. J. Ex. 374 ; 
2 Ex. D. 248 ; 35 L. T. 693 ; 25 W. R. 205.— O.A. 
COCKBURN, O.J., BRETT and AMPHLETT, JJA. ; 
reversing 34 L. T. 761. — KELLY, O.B. and 
CLEASBY, B. 

Bridges v. North London Ry., discussed. 

Pearson v. Cox (1877) 2 C. P. D. 369 ; 36 
L. T. 495. — O.A. COLERIDGE, O.J., BRAMWELL 
and BRETT, L.JJ. 

brett, l.j. — With respect to the opinion I 
expressed m Bridges v. Forth London By., 
having again considered what I then said, I see 
nothing wrong m it, and I continue to hold the 
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same opinion. But I did not say -that there is 
not always a preliminary question for the judge 
t,o decide, namely, whether there is any evidence 
to go to the jury. On the contrary, I asserted 
it, and in my answer to the H. L. I laid it down 
that there is a question for the judge to decide. 
— p. 373. , 

Bridges v. North London Ry., corrected. 

Metropolitan By r. Jackson (1S77) 3 App. 
Gas. 193 ; 17 L. J. C. P. 303 ; 37 L. T. 679 ; 
26 IV. R. 176 — h.l. (E.) ; reverting , S. 0. nam. 
Jackson v. Metropolitan Ry., 46 L. J. G. P. 376 ; 

2 0. P. D. 126 ; 36 L. T. 485 ; 25 W. R. 661.— 

G.A. COCKBURN, C.J. and AMPHLETT, J.A. ; 
KELLY, C.B. and BRAMWELL, J.A. dissenting. 

cairns, L.c — In the 0. A., Amphlett, L.J. 
founded himself at the outset on Bridges v. 
North London Ry. in this House. He states: 
‘■It is now settled by that case (though 
previously doubted by many eminent judges), 
that the question whether, in cases of this sort, 
negligence can be inferred from a given state 
of facts, is itself a question of fact for the jury, 
and not a question of law for the Court or 
presiding judge.” And, in like manner, the 
L.C.J. states, at the conclusion of his judgment • 
— ‘‘All that remains is to consider whether it 
was reasonably competent to the jury, if they 
thought that negligence was proved, to connect 
the accident to the plaintiff with that negligence 
as its cause, or as materially contributing thereto. 

I cannot doubt, especially after the decision of 
the H. L. m Bridges v. North London By., that 
this was a matter of which the jury were the 
proper judges, and which it was incumbent on , 
the presiding judge to leave to their decision.” 
These expressions of the learned judges appear 
to me to be of great importance, for I infer 
from them that if they had not considered 
Bridges v. North London Ry. to have the effect 
which they attribute to it, their decision in the 
present case might have been different. Now, 
my lords, I am bound to say that I cannot 
look at the case of Bridges as in any degree 
establishing the proposition which it appeared 
to Amphlett, L.J. to establish, namely, that 
whether m cases of this sort negligence can be 
inferred from any given state of facts is itself a 
question of fact for the jury, or as establishing 
the proposition which it appeared to the L.C.J. 
to establish, namely, that the jurors are the 
proper judges whether, if once any negligence is 
proved, the accident which has occurred is to be 
connected with such negligence as its cause, or 
as materially contributing thereto. Your lord- 
ships, in the case of Bridges , did not lay down, 
and I am satisfied your lordships did not mean 
to lay down, any new rule upon this subject. 
It is indeed impossible to lay down any rule 
except that which at the outset I referred to — 
namely, that from any given state of facts 
the judge must say whether negligence can 
legitimately be inferred, and the jury whether 
it ought to be inferred. — p. 199. 
lord o’HAGAN to the same effect. 
lord blaokburn. — Since the decision of 
your lordships’ House m Bridges v. North 
London By, it has been more than once said in 
the Courts below that your lordships had not 
perhaps overruled the law laid down in Ryder 
v. Womhwell [(1868) 38 L. J. Ex. 8 ; L. R. 4 Ex. 
32. See “Infant ”], but at least laid down this 
. exception to it, that in cases of railway accidents 

0 . 0 . 


the jurors were to decide. In Robson v. N. E. 
Ry. (col. 288) Brett, L.J. says : “ The H. L. held 
that as the carrying of railway passengers was 
conduct m the ordinary affairs of life, the jury 
ought to decide.” My lords, I quite agree that 
this consideration ought never to be lost sight of, 
but I cannot think it decisive. . . . But I own 
myself unable to see anything m Bridges v. 
North London Ry. which justifies the conclusion 
that your lordships either laid down, or meant 
to lay down, any new rule on the subject. 

I think the utmost extent to which your lord- 
ships’ decision m that case can fairly be pressed 
is, tbat m such cases the judges should be 
cautious before they say that the jury could not 
legitimately draw the inference which they did 
draw ; and to this I agree. — p. 209. 

lord Gordon. — I n the present case I must 
say that during the argument I felt much 
inclined to agree with the view taken of the 
decision of this House in the case of Bridges 
by the L.C.J. and Amphlett, L.J. . . . But 
having considered that case more maturely, 
with the assistance which your lordships have 
received from his lordship on the woolsack, who 
took part in. that decision in this House, I am 
now satisfied that the view taken by these 
learned lords was not the right one, and that 
no fixed or general rule . . . was laid down 
by the case of Bridges. — p. 211. 

N. E. Ry. v. Wanless (1S74) 43 L. J. Q. B. 
185 ; L. R. 7 H. L. 12 ; 30 L. T. 275 ; 
22 W. R. 561. — H.L. (E.). CAIRNS, L.C , 
LORDS CHELMSFORD and SELBORNE ; 
Bridges v. North London Ry. ; and 
Metropolitan Ry. v. Jackson, discussed. 

Dublin, Wicklow and Wexford Ry. v. Slattery 
(1878) 3 App. Cas. 1155; 39 L. T. 365; 27 
W. R. 191. — H.L (IR.). CAIRNS, L.C., LORDS 
PENZANOB, O’HAGAN and SELBORNE ; LORDS 
HATHERLEY, COLERIDGE and BLACKBURN 
dissenting ; affirming Ir. R. 10 0. L. 256. — : 
EX. OH. 

Dublin, W. & W. Ry. v. Slattery, explained. 

Davey v L. & S. W. Ry. (1883) 53 L. J. Q. B. 
68 ; 12 Q. B. D. 70 ; 49 L. T. 739 ; 48 J. P. 279. 
— C.A. BRETT, M.R. and BOWEN, L.J. ; BAG- 
GALLAY, l.j. dissenting. 

Davey v. L, & S. W. Ry., commented on 
but applied. 

Wright v. Midland Ry. (1884) 51 L. T. 539. 
— field, manisty and lopes, JJ. ; reversed , 
W. N. (1885) 39.— C.A. 

Davey v. L, & S. W. Ry., considered 
overruled. 

Wright v. Midland Ry a. A., followed. 

Brown n. Gr. W. Ry. (1885) 52 L. T. 622.— 
GROVE, MANISTY and LOPES, JJ. 

Dublin, W. & W, Ry. v. Slattery, referred to. 

Wakelin v. L. & S. W. Ry. (1886) 56 L. J. 
Q. B. 229 ; 12 App. Gas. 41 ; 55 L. T. 709 ; 
35 W. R. 141; 51 J. P. 404.— H.L. (E.). 
HALSBURY, L.C., LORDS WATSON, -BLAOKBURN 
and FITZGERALD. And see post, col. 298. 

Dublin, W. & W. Ry. v. Slattery and 
Wakelin v. L. & S. W. Ry., discussed. 

Coyle v. G. N. Ry. (1887) 20 L. R. Ir. 409.— 
: palles, c.b. and dowse, b. 
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Bilbee v. L. B. & S. C. By. (1865) 31 L. J. 

0. P. 182, 18 C. B. (N.s) 581, 11 Jur. 

(N.s.) 715 ; 13 L. T. 116 ; 13 W. R. 779.— 

ERLE. c.J. (for the Court), considered. 
Stubley r. L & N. W. Ry. (1865) 35 L. J. Ex. 

3' : L. R. 1 Ex. 13 ; 1 H & C. 83 ; 11 Jur. (n.s.) 
954 ; 13 L. T. 376 ; 11 W. R. 133. 

bramwell, B. — 1 do not treat Bilbee v. L. B. 
S' S. C. Ry. as an authority. I do not mean that 
it was not rightly decided, but that it establishes 
no precedent, and lays down no principle. The 
learned C.J. there seems to have intended to 
guard against its being cited as an authority. — 
p. 5. 

CHANNELL and pigott, bb. to the same 
■effect, pollock, C.B. concurred. 

Bilbee v. L. B. & S. C. Ry., followed. 

Stapley v. L. B. & S. C. Ry. (1865) L. R. 1 Ex. 
21 ; 35 L. J. Ex. 7 ; 1 H. & 0. 93 ; 11 Jur. (N.S.) 
954 ; 13 L. T. 406 ; 14 W. R. 132. 

channell, B. — The case depends upon the 
principle of Bilbee v. L. B. S' S. C. Ry. We 
adopt the opinion there expressed by Erie, C.J., 
that we ought to be careful not to impose any 
undue burdens on railway companies that are not 
imposed on them by Act of Parliament, and we 
do not say that a railway company must keep 
servants at every crossing. — p. 27. pollock, c.b 
. and pigott, B. concurred. 

Stubley v. 1. & N. W. Ry. and Bilbee v. 

L. B. & S. C. Ry., discussed. 

Skelton v. L. & N. W. Ry. (1867) 36 L. J. C. P. 
249 ; L. R. 2 C. P. 31 ; 16 L. T. 563 ; 15 W. R. 
925. — C.P. 

Bilbee v. L. B. & S. C. Ry., commented upon 

and distinguished. 

Cliff <o. Midland Ry. (1870) L. R. 5 Q. B. 258 ; 
22 L. T. 382 ; 18 W. R. 456. 

HELLOR, j. — It does appear very difficult to 
distinguish this case from that, so far as the duty 
to provide a gatekeeper is concerned, but my 
brother Lush has suggested a distinction m the 
course of the argument, and if it he not the 
distinction I really cannot suggest any other, 
viz., that where a railway company are em- 
powered to make their railway and to use it, 
and to cross a road on the level, and they make 
a bridge so near as to obstruct the sight of the 
person who has to cross, so as to impose a 
difficulty or a danger which was not con- 
templated by the legislature, they are bound to 
use extra precautions, and such a case may be 
distinguished from the present possibly on that 
ground. I am not very clear that that is a sound 
distinction, but it is a distinction upon which 
possibly we might have felt at liberty to act if 
we had found it necessary to do so. Without 
expressing any further opinion upon Bilbee v. 
L. B. S; S. C. Ry., I think that, if the present 
case cannot be distinguished upon the grounds I 
have mentioned, we should be bound by it in 
this Court. — p. 263. 

lush, J. — It may be, and I am inclined to 
think it is, a sound principle that if the railway 
company, in the construction of works so autho- 
rised — in the exercise of the discretion which 
the legislature has vested in them — do anything 
which prevents peisons passing over the line 
from taking care of themselves, and exposes 
them to greater peril than is ordinarily incident 
to a level crossing, the company thereby impose 


upon themselves an obligation to take other than 
the usual precautions for the protection of persons 
who have a right to pass there, and, as it were, 
to make up to the public for that which they 
have taken away from them. That I take to be 
the principle of Bilbee v. L. B. S’ S. C. Ry. As 
I read the case, it may well be sustained upon 
that principle. If it cannot, then I do not see 
any ground upon which it can be sustained. 
But it appears to me, although the principle is 
not enunciated in that specific form, that that is 
the ground upon which the learned judges in 
that case acted. — p. 264. 

hannen, j. abstained from expressing any 
opinion on Bilbee' s Case. 

Barrett v. Midland Ry. (1858) 1 F. & F. 

361. — WATSON, B., questioned. 

Harrison v. N. E. Ry. (1874) 22 W. R. 335 ; 29 
L. T. 844. 

bramwell, b. — In that case the allegation 
that the plaintiff was lawfully crossing the line 
was not traversed. There is a further distinction 
between that case and this. A habit of crossing 
in a definite track known to the servants of the 
railway company is one thing, and the habit of 
crossing anywhere on the line, as alleged in this 
case, is quite another. In the former case, the 
decision in. Barrett v. Midland Ry. may possibly 
be law. In the unreported case of Hill v. 
A T . E. Ry. I was not present at the argument 
of the rule, and I should have concurred in the 
decision with the greatest reluctance. — p. 335. 
pigott and pollock, bb. concurred. 

Fordham v. L. B. & S. C. Ry. (1868) 37 L. J. 

0. P. 176 ; L. R. 3 0. P. 368 ; 18 L. T. 566 ; 

16 W. R. 365.— c.p. ; affirmed, (1809) 17 

W. R. 896. — EX. OH., distinguished. 

Richardson v. Metropolitan Ry. (1868) 37 L. J. 
C. P. 300 , L. R. 8 C. P. 374, n. ; 18 L. T. 721 ; 16 
W. R. 909.— O.P. 

Martin v. G. N. Ry. (1855) 24 L. J. C. P. 209 ; 

16 G. B 179 ; 3 C. L R. 817 ; 1 Jur. (N.S.) 

613 ; 3 W. R. 477.— C.P., questioned. 

Cornman v. Eastern Counties Ry. (1859) 4 H. 
& N. 781 ; 29 L. J. Ex. 94 ; 4 Jur (N.S.) 657. 

[In Martin v. Q. K. Ry. the plaintiff in 
running along the platform of the railway to 
get into the train, fell over a switch handle ; it 
was held that there was evidence of negligence 
on the part of the defendants. The plaintiff 
there was on a part of the platform where he 
ought not to have gone.] 

bramwell, b. — That case will not help this 
plaintiff, because there was evidence that there 
was not light enough to enable a person unac- 
quainted with the premises to move about in 
safety. 

WATSON, b. — I have always thought that de- 
cision wrong, but perhaps it may he supported 
on that ground. — p. 784. 


Passenger’s Luggage. 

Richards v. L. B. & S. C. Ry. (1849) 18 L. J, 
C. P. 251 ; 7 C. B. 839 ; 13 Jur. 986 ; 6 
Railw. Gas. 49. — C.P., approved. 

Butcher v. L. & S. W. Ry. (1855) 24 L. J. C. P. 
137 ; 16 G. B. 13 ; 3 0. L. R. 805 ; 1 Jur. (N.S.) 
427 ; 3 W. R. 409.— O.P. 
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Richards v. L. B. & S. C. Ry,, gpminented on 

and distinguished. 

Stewart v. L. & N. W. Ry. (18G4) 83 L. J. Ex. 
199 ; 3 H. & C. 185 ; 10 Jar. (n s.) 805 ; 10 L. T. 
302 ; 12 W. II. 689. — EX. And see post, col. 291. 

Stewart v. I. & N. W. Ry., overruled. 

Cohen v. 8? E. Ry. (1S77) 2 Ex. D. 253 ; 46 
L. J. Ex. 117 ; 36 L. T. 130 ; 25 W. R. 475.— 

C.A.. MELLIteSH, L.J., BAGHALLAY and BRETT, 
,TJ.A. 

buett, j.a. — I do not recollect exactly how 
far that case decided the present point If it is a 
decision contrary to our present judgment, then 
I can only say with deference I do not agree 
with it. . . . Stewart v. L. ft N IF. By. was 
the case of an excursion train ; and B ram well, B. 
in the Court below, feeling that he must not 
overrule a case in a Court of co-ordinate juris- 
diction, went through the other process, which 
is never very difficult to an ingenious mind, 
that is, where you do nob like a case and must 
not overrule it, you distinguish it. That pro- 
cess he performed with his usual skill. But, 
sitting here, I do not think one is bound to 
undertake that task. I think one may fairly 
say at once that one does not agree with Stewart 
v. L. ft iV. IT. By. I cannot see any differ- 
ence between that case and this, although in 
that case it was an excursion train. If a rail- 
way company chooses to take a man’s luggage 
away from him, and takes it in -charge them- 
selves, it seems to me it is no less an article or 
thing earned by the railway because the train 
is an excursion train. I, therefore, with great 
deference, do not agree with that case, and think 
it ought to be overuled. — p. 2(54. And see post, 
col. 303. 

Pianciani v. L. & S. W. Ry. (1856) 18 0. B. 

226, approved. And see post, col. 301. 

Le Contour v. L. & S. W. Ry. (1865) 35 L. J. 
Q. B. 40 ; L. B. 1 Q B. 54 ; 6 B. & S. 941 ; 12 
Jur. (N.s.) 206 ; 13 L. T. 325 ; 14 W. R. 80.— Q.B. 

Cohen v. S. E. Ry. and Robinson v. Dunmore 

(1801) 2 B. & P. 416, distinguished. 

Le Content v. L. & S. W. Ry ; Butcher v. 

L. & S. W. Ry. ; and Richards v. I. B. & 

S. C. Ry. (supra'), commented on. 

Talley v. G. W. Ry. (1870) 40 L. J. 0. P. 9 ; 

L. R. 6 C. P. 44 ; 23 L. T. 413 ; 19 W. R. 

154. — WILLES, J. (for the Court), approved. 

Bergheim v. G. E. Ry. (1878) 47 L. J. C. P. 
318 ; 3 0. P. D. 221 ; 38 L. T. 160 ; 26 W. R. 
301.— 0. A. BRAMWELL, BRETT and COTTON, 
L.JJ. 

Richards v. L. B. & S. C. Ry. ; Butcher v. 

L. & S. W. Ry. ; and Talley v.G.’W. Ry., 

explained and approved. 

Bergheim v. G. E. fay., disapproved. 

G. W. Ry. v. Bunch (1888) 57 L. J. Q. B. 
361 ; 13 App. Cas. 31 ; 58 L. T. 128; 36 W. R. 
785 ; 52 J. P. 147.— H.L. (E.) ; affirming S. C. 
mm. Bunch v. G. W. By. (1886) 55 L. J. Q. B. 
427 ; 17 Q. B. D. 215 ; 55 L. T. 9 ; 34 W. R. 574. 
— O.A. ESHER, M.R. and BINDLEY, L J. ; LOPES, 
l.j. dissenting ; which had reversed, 34 W. R. 
74.— DAY and A. L. SMITH, JJ. 

HALSBURY, L.O. — I do not know that it is 
absolutely necessary m this case to determine 
what is the exact contract between tbe company 
and the passengers, since the learned [County 
Court] judge has found negligence against the 


company ; and I do not understand that there is 
any difference of opinion among us, that if there 
was any contract to take care of the bag, there 
is sufficient evidence of negligence. But I must 
express my opinion that the views expressed by 
Lord Truro, Jervis, C J., Williams, Crowder, 
Willes, Keating and M. Smith, JJ. do not appear 
to have had sufficient weight given to them ( see 
Richards v. L. B. ft S. G. Ry. ; Talley v. 
G. IF. By. ; Butcher y. L. ft S. W. Ry.) by the 
judgment of the C. A. m Bergheim, v, G. E. By. 
All these learned judges appear to me to adopt 
the view that a railway company, in accepting a 
passenger’s luggage for carriage in a passenger 
train, and m the carriage with the passenger him- 
self, do enter into a contract as common carriers, 
modified only to the extent that if loss happens 
by reason of want of care of the passenger him- 
self, who has taken within his own immediate 
control the goods which are lost, their contract 
as insurers does not apply to loss occasioned by 
the passenger’s own default. In Bergheim v. 
G. E. By. the C. A., commenting upon Talley v. 
G. TF. By., do not, I think, quite accurately 
represent the judgment of the Court of C. P. In 
Talley v. G. IF. By. that judgment expressly 
assumes the general liability of the company as 
common carriers, but that the general liability 
was modified by the implied condition that the 
passenger should use reasonable care, the fact 
being that the loss was caused by his neglect to 
do so, and would not have happened without 
such negligence. The negligence m question 
was, leaving his portmanteau in a carriage un- 
protected by his presence ; it was found at the 
end of a journey cut open and its contents rifled, 
in a carriage which he had originally travelled 
in as far as Swindon, but which he had negli- 
gently omitted to re-enter upon leaving the 
refreshment-room at that statiou. — p. 366. 

LORD WATSON, HERSOHELL and MAONAGHTEN 
to the same effect. 

lord bramwell dissented. 

Tan Toll v. S. E. Ry. (1862) 31 L. J. C. P. 
241 j 12 C. B. (n.S.) 75 ; 8 Jur. (N.S ) 
1213 ; 6 L. T. 244 ; 10 W. R. 578.— O.P., 
distinguished. 

Lewis v. M'Kee (1868) 38 L. J. Ex. 62 ; L, R. 
4 Ex. 58 ; 19 L. T. 552 ; 17 W. R. 325.— 
WILLES, J. (for the Court). And see post. 

Stewart v. L. & N, W. Ry. (supra, col. 293) ; 
and Zunz v. S. E. Ry. (1869) 38 L. J. Q. B. 
209 ; 10 B. & S. 594 ; L. R. 4 Q. B. 359 ; 20 
L. T. 873 ; 17 W. R. 1096. — Q b., discussed. 
And see post, col. 298. 

Henderson v. Stevenson (1875) L. R. 2 H. L. 
Sc. 470 ; 32 L T. 703. — cairns, l.c., lords 

CHELMSFORD, HATHERLEY and O’HAGAN. 

Henderson v. Stevenson, discussed. 

Harris v. G. W. Ry. (1876) 45 L. J. Q. B. 729 ; 

1 Q. B. D. 515 ; 34 L. T. 647 ; 25 W. R. 63. 

BLACKBURN, J. — I also think (if I rightly 
understand the judgment) that though that de- 
| cision goes a step further than any prior decision 
of which I am aware, it is a logical extension of 
a principle which had been previously recognised 
by the Courts, and therefore I not only obey 
that decision, but acquiesce in it. But there are 
expressions used by the different lords which 
seem to express opinions which were not, I think, 
part of the decision of the case before them, and 
which ' are not, m my opinion, correct when 
10—2 



295 


CAEEIEES. 


296 


applied to the case before us, of a ticket given on 
the deposit of goods with a company who do not 
hold themselves forth as general receivers of 
goods to be kept for hire, but let it be known 
that though they do not and will not as a 
general rule receive or keep such goods, they 
will take them if the passenger brings them 
to a particular office, and there receives a ticket, 
on the production of which the goods will be 
given up to the person producing it. — p. 733. 

MELLOR, J. to the same effect lush, j. agreed 
on this point. 

Van Toll,v. S. E. Ry. (supra) \ York, New- 
castle and Berwick Ry. v. Crisp (1834) 23 
L. J. 0. P. 125 ; 14 G. B 527 ; 2 C. L. R. 
1367 ; 18 Jur. 606 ; 2 W. R. 428.— C.P. : 
lewis v. M‘Kee (mpra), and Harris v. 
G. W. Ry., discussed. 

Henderson v. Stevenson, commented on. 
Parker v. B. E. Ry. ; Gabell r. S. E. Ry. (1877) 

46 L. J. C. P. 768 ; 2 C. P. D. 416 ; 36 L. T. 540 ; 
25 W. R. 564. — O.A. MELLISH and BAG- GALL AY, 
l.jj. ; bramwell, L.J. dissenting ; reversing 
[1876] 45 L. J. C. P. 515 ; 1 C. P. D. 618 ; 34 
L. T. 654. — C.P. And see post, col. 297. 

Henderson v. Stevenson, distinguished. 

Burke v. S. E. Ry. (1879) 49 L. J. 0. P. 107 ; 
5 G P. D. 1 ; 41 L. T. 554 ; 28 W. R. 306 ; 44 
J. P. 283. — COLERIDGE, C.J. and BINDLEY, J. 

Zunz v. S. E. Ry. (supra)', Henderson v. 
Stevenson; Harris v. G. W. Ry., and 
Burke v. S. E. Ry., considered. 

Watkins v. Rymill (1883) 52 L. J. Q. B. 121 ; 
10 Q. B. D. 178 ; 48 L. T. 426 ; 81 W. R. 337 ; 

47 J. P. 357. 

STEPHEN, J. (for self, HAWKINS and v. 
WILLIAMS, JJ.), after discussing Van Toll v. 
8. E. Jig., Lewis v. M'-Kee, and Zunz v. S. E. 
Ry., continued : Cockburn, C.J. [in Zunz v. 
S. E. Ry.] does not say to what authorities he 
referred. Probably Van Toll v. S. E. Ry. and 
Lewis v. M l Xee would be two of them. They 
are the strongest cases in that direction which 
we have been able to find, though they do not 
appear to have been cited in the argument, 
which turned to a great extent upon other 
topics. . . . There have, however, been several 
subsequent decisions which, though not incon- 
sistent with Zunz v. S. E. Ry , show that it 
cannot be regarded as a complete statement of 
the law. ... In this case [Henderson v. Steven- 
son] a passenger by a steamboat took a ticket on 
the face of which appeared the words “ Dublin 
to Whitehaven.” On the back were the words, 
“The company incurs no liability in respect of 
loss, injury or delay to the passenger or to his 
luggage, whether arising from the act, neg- 
lect or default of the company or their ser- 
vants, or otherwise.” There was no reference on 
. the front of the ticket to the back of it, and the 
plaintiff swore that he did not look at it. It 
was held that the notice did not affect the 
company’s liability. The facts of the case were 
so peculiar that it can hardly form a precedent 
for any other. . . . The principle upon which 
the case was decided is expressed in a very few 
words by Lord Cairns : “ The question does .not 
depend upon any technicality of law or upon 
any careful examination of authorities. It is a 
question simply of common sense. Can it be 
held that where a person is entering into a con- 


tract containing terms which de facto he does 
not know, and as to which he has received no 
notice that he ought to inform himself upon 
them ” (the words “ he is to be bound by those 
terms,” or some equivalent, appear to have 
dropped out of the report). “ It appears to me 
impossible that that can be held.” It may be 
added that though the case was decided mainly 
on this ground, several of their lordships, and 
in particular Lords Chelmsford and Hatherlcy, 
entertained doubts as to the right of the defen- 
dants to attach such a condition as the one in 
question to the contract to carry. ... In this 
case [ Harris v. G. W. Ry-] the luggage of a 
person who had been a passenger by the G. W. 
Ry. was deposited by her brother on her behalf 
with the servants of the company at the cloak- 
room, and the depositor received a ticket which 
on its face enumerated the articles received, 
stated the charge at 2d. for each, and ended with 
these words : “ Left in the name of . . . and 
subject to the conditions on the other side.” On 
the back were conditions, one of which limited 
the liability of the company to 51. for each 
package unless a certain higher rate were 
charged. The person who deposited the articles 
said that he did not read the conditions on the 
back of the ticket, but admitted that he “ believed 
there were some conditions.” The judges . 
held that the plaintiff was bound by the condi- 
tions on the back of the ticket. . . . Lord Black- 
burn elaborately distinguishes the case from 
Henderson v. Stevenson on grounds similar to 
those which we have already stated. ... He 
there says that in Henderson v. Stevenson there 
was nothing to show that the steamboat company 
would believe from the conduct of the passenger 
that he had represented to them that he had 
read or looked at the back of the ticket, and, m 
point of fact, he had not. . . . Gabell v. S. E. 
Ry. was decided at the same time by the same 
judgment [as Parker v. S. E. Ry.], the facts and 
directions given to the jury being identical m the 
two cases. The facts in each case closely resem- 
bled those of Harris v. G. W, Ry. In each case 
a bag was left at a cloak-room, 2 Id. was paid, ancl 
a ticket received which had printed upon it the 
words, “ See back.” On the back wore condi- 
tions, of which one was, “ The company will not 
be responsible for any package exceeding the 
value of 10 1.” Each plaintiff denied that he had 
read the words on the ticket or seen a printed 
notice to the same effect hung up in the cloak- 
room. ... In this case {Burke v. S. E. Ry.] the 
plaintiff took a ticket from London to Pans from 
the defendants. On the outside of the cover 
was, “ Cheap return ticket, London to Pans and 
back — second class,” and other matter, but no 
reference to the inside of the cover. On the 
inside was a condition limiting the responsibility 
of the defendants to their own trains. The plain- 
tiff was injured while travelling in France. He 
sued the defendants, and said he had not read 
the condition and did not know of it. Cock- 
burn, C.J. asked the jury the question suggested 
in Parker v. S. E. Ry., and they answered it in 
favour of the plaintiff. The defendants moved 
to have judgment entered for them, and this was 
done , the Divisional Court holding that the book 
was the contract, and that the condition was an 
indivisible part of it. The judgment in this 
case can hardly he supported by any principle 
short of' that laid down in Zunz y. S. E. Ry., if 
indeed it does not go further. . . . All of them 
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[the cases] are in favour of the defendant except 
Parker v. 8. E. By. ... It must be remem- 
bered that the precise question before the Court 
in Parker v. 8. E. JR,//, was not whether the 
question in that case was one of law or of fact, 
but whether the questions put to the jury by the 
learned ]udges fit nisi print were proper, which, 
as all the Court agreed, they were not. It must 
also be observed that . . . the question before 
the Court related to the common law contract 
of the bailment of goods for safe custody, the 
nature of which is well known m the absence of 
special terms agreed to by the parties. The 
present case relates to a contract of a different 
land — namely, the deposit of an article for sale 
on commission, as to which the terms must neces- 
sarily depend upon the agreement of the parties, 
as none are ascertained by the common law. 
Besides, all the judges in Parker v. 8. E. 
Pi/, agreed that the effect of the delivery of a 
document containing terms must depend on the 
nature of the contract to which it related. — 

pp. 122—126. 

[His lordship then stated the principles which 
the Court deduced from the authorities.] 

Parker v. S. E. By, (supra, col. 293), and 
Watkins v. Bymill, discussed. 

Woodgate v. G. W. Ry. (1884) 51 L. T. S26 ; 
83 W. R. 428 ; 1 Times L. R. 133 ; 49 J P. 196. 
—HAWKINS and A. L. smith, jj. And see 
“ Damages.” 

Parker v. S. E. By., approved. 

Richardson, Spence & Co. v. Rowntree (1894) 
63 L. J. Q. B. 283 ; [1894] A. C. 217; 6 R. 95 ; 
70 L T. 817 ; 58 J. P. 493.— H.L. (E.). 

hersghell, r,.c. — That was a case m'its broad 
features very similar to this, inasmuch as the 
plaintiff there had deposited some luggage at the 
luggage office of one of the railway companies, 
and received in return for the deposit of the 
luggage a ticket on which there was printed 
“ See back ” ; and on the back were certain con- 
ditions by which it was sought to limit the 
liability of the company. The majority of the 
C. A. held that they could not say’’, as matter of 
law, that by reason of taking that ticket in 
exchange for the goods the plaintiff was bound 
by the conditions ; that those questions were to 
be determined by the jury, and that upon their 
determination would depend the liability of tbe 
defendants. . . , How what are the facts, . . . 
which were proved before the jury ? That the 
plaintiff paid the money for her passage for the 
voyage in question, and that she received this 
ticket handed to her folded up by the ticket 
clerk, so that no writing was visible unless she 
opened and read it. . . . Nothing was said to 
■draw her attention to the fact that this ticket 
contained any conditions ; and the argument of 
the appellants is and must be this, that where 
there are no facts beyond those which I have 
stated, the defendants are entitled as matter of 
law to say that the plaintiff is bound by those con- 
ditions. That seems to me to be absolutely in the 
teeth of the judgment of the C. A. in Parker v. 
S. E. Pp., with which I entirely agree ; and it 
does not seem either to be consistent, when the 
case is carefully considered, with Henderson v. 
Stevenson (supra, col. 294), in your lordships’ 
House.— p. 284. lords watson, asiibourne 
and morris concurred. 


Aldridge v. G. W, Ry. (col. ‘Mi), followed. 

Zunz v. S. E. By. (col. 294), distinguished. 

Kent v. Midland By. (1874) 44 L! J. Q. B. 
18 ; L. R. 10 Q. B. 1 ; 31 L. T. 430 ; 23 
W. R. 25. — Q.B followed. 

Mahony r. Waterford, Limerick and Western 
Ry. (1899) [1900] 2 Q. B. 273.— PALLES, C.B. 

Lewis v. G. W. Ry. (col. 305) ; Glenister v. 
G. W. By. (1873) 29 L. T. 423 ; 22 W. R. 
72 .— q.b. ; Wakelin. v. L. & S. W. By., 
(col. 290); Woodgate v. G. W. By., and 
Webb v. G, W. By. (1877) 26 W. R. 111. 
— mellor and field, jj., discussed and 
applied. 

Mahony v. Waterford, Limerick and Western 
By., distinguished. 

Graham r. Belfast and Northern Counties Ry. 
(1900) [1901] 2 Ir. R. 13. — JOHNSON and BOYD, 
jj. ; palles, c.b. dissenting. 

JOHNSON, J. — Mahony’ s Case does not apply, 
because there wilful misconduct was found as a 
fact, and in that State of things it was for the 
defendant company to discharge or excuse them- 
selves from liability. — p. 21. 

Patscheider v. G. W. Ry. (1878) 3 Ex. D. 
153; 38 L. T. 149; 26 W. R. 268.— 
CLEASBY, B. and HAWKINS, J., dis- 
tinguished. 

Hodglu'nson r. L. & N. W. Ry. (1884) 14 Q. B. D. 
228 , 32 W. R. 662. 

Coleridge, c.,T — The plaintiff when she 
quitted the station left her luggage ‘‘in the 
custody of the porter,” who had then ceased to be 
acting as the company’s agent. . . . Patscheider 
v. G. W. By. is clearly distinguishable ; there, the 
plaintiff had no opportunity of taking possession 
of her box. Possibly tbe porter may be re- 
sponsible for the loss ; but the company clearly 
are not. — p. 230. cave, j. concurred. 

Carriage of Goods at Common Law. 

Nicholson v. Willan (1804) 5 East 507 ; 2 
Smith 107 ; 15 R. R. 745, questioned. 

Garnett r. Willan (1821) 5 B. & Aid. 53 ; 24 
R. R. 276. 

best, J . — Xicholson v. Willan, . . . for the 
reasons already stated, is not an authority m 
favour of the defendant , but if it were, I think 
that the authority of that case is considerably 
shaken by Pirkett v. Willan ( (1819) 2 B & Aid. 
356 ; 1 Chit. 633 ; 20 R. R. 473), where the 
decision of the Court proceeded expressly on 
the ground that the carrier was liable for gross 
negligence. — p. 63. 

bayley and holroyd, jj. also discussed 
Xi Hudson v. Willan and the earlier cases. 

Wyld v. Pickfprd (1841) 8 M. & W. 443.— ( 
PARKE, B. for the Court (see judgment, 
where the older cases are discussed), 
explained. 

Butt r. G. W. Ry. (1851) 11 C. B. 140; 20 
L. J. C. P. 241. 

jervis, o J. — In Wyld v. Pick ford it was 
held, that, where a carrier receives valuable 
goods to carry, after notice to the bailor that he 
will not be responsible for loss or damage to 
them unless a higher than the ordinary fate of 
insurance be paid for tbe carriage, he receives 
them on the terms of such notice, which amounts 
to a special contract ; but that he is not ex- 
empted thereby from all responsibility, but is, 
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notwithstanding the notice, bound to take 
ordinary caie m the carriage of the goods, and 
is liable, not only for any act which amounts to 
a total abandonment of his character of a carrier, 
or for wilful negligence, but also for a conver- 
sion by a misdelivery arising from inadvertence 
or mistake, if such in advertence or mistake might 
have been avoided by the exercise of oidmary 
care. — p. 150. And see post, cols. 301, 303. 

Wyld v. Bickford, applied 

The Glendarroch (1801) 03 L. J. P. 8!) ; [1804] 
P. 226 ; H It. 686 ; 70 L. T 344.— C.A. ESHER, 
m.r., lopes and davey, l.jj. 

Baily v. Merrell (1616; 3 Bulst. 94, ex- 
plained. 

Brass r. Maitland (1856) 26 L. J. Q. B. 49 ; 
6 El. & Bl. 470 ; 2 Jur. (N.s ) 710 ; 4 W. R. 647. 

CAMPBELL, C.J. (for self and WIGHTMAN, J. ; 
cromptoh, J. dissenting'). — One case can be 
cited deserving particular notice, Baily v. 
Merrell , from Bulstrode, in which it was held, 
between carrier and the owner of the goods to 
be carried, that, although the defendant had 
represented the goods to be of a given weight, 
an action would not lie against him on the 
ground that they were of much greater weight, 
whereby the plaintiff’s horse had been injured 
in drawing them. But there the representation 
must have been free from fraud, and the reason 
given for the decision is, that the earner might, 
without difficulty, have ascertained the true 
weight of the goods. Therefore this can only be 
regarded as an authority that the carrier has no 
right to expect any communication respecting 
the nature of the goods, where he may himself 
easily discover it — p. 53. 

Muschamp v. Lancaster and Preston Junc- 
tion By. (1841) 10 L. J. Ex. 460 ; 8 
M. & W. 421 ; 2 Bailw. Cas. 607 ; 5 Jur 
656. — EX., applied , 

Mytton r. Midland By. (supra, col. 281). 

Muschamp v. Lancaster and Preston Junc- 
tion By., applied. 

Bristol and Exeter By. v. Collins (1859) 29 
L. J. Ex. 41 ; 7 H. L. Cas. 194 ; 5 Jur. (ns.) 
1367. — H.L. (E.). CHELMSFORD, L.C., LORDS 
BROUGHAM, CRANWORTH, WENSLEYDALE and 
KINGSDOWN (with the judges) : reversing S. C. 
mm. Collins r. Bristol and Exeter By. (1856) 26 
L. J. Ex. 103 ; 1 H. & N. 517 ; 3 Jur (n.s.) 141. 
— EX. CH. ; which reversed 25 L. J. Ex. 185 ; 11 
Ex. 790.— EX. 

G. W. By. v. Blower (1872) 41 L. J. C. P. 
268 ; L. B. 7 C. P. 655 ; 26 L. T. 883 ; 20 
W. B. 776. — WILLES and KEATING, JJ. ; 
and Kendall v L. & S . W. By. (1872) 41 
L. J. Ex. 184 ; L. B. 7 Ex. 373 ; 26 L. T. 
735 ; 20 W. R. 986. — EX., held not applic- 
able. 

Kugent c. Smith (1876) 45 L. J. C. P. 19, 697 : 
I O. P. D. 19, 423 ; 34 L. T. 827 ; 25 W. B. 117. 
— C.A. COOKBURN, O.J., JAMES and MELLISH, 
L.JJ., MELLOR, J. and CLEASBY, b. ; reversing 
(1875) 33 L. T. 731 ; 24 W. E. 237.— brett and 
dbnman, jj. See judgments, where the earlier 
. cases are discussed. 

Stuart v. Crawley (1818) 2 Stark. 323 ; 20 
R. B. 691, distinguished. 

Richardson v. N. E.’ By. (1872) 41 L. J. C. P 


60 ; L. B. 7 «C. P. 75 , 26 L. T. 131 ; 20 W. B. 
461. 

willes, J. — That was an action for the loss of 
a greyhound which had been delivered to the 
defendant, a carrier. The dog had no collar, but 
was taken to the defendant’s warehouse with a 
string round its neck, and the defendant’s ser- 
vants gave a receipt for it, which was not done 
here. The dog in that case was afterwards tied 
by this string to a watch-box, and it slipped from 
its noose and was lost. Lord Elleiihorough held 
that the defendant m that case was responsible, 
and he said that it was not like the case of a 
delivery of goods imperfectly packed, since there 
the defect was not visible, but that there the 
defendant had the means of seeing that the dog 
was insufficiently secured. . . . Obviously, that 
case is a very different one from the present, 
because here the dog was delivered with a collar 
and a strap, which clearly indicated that the 
pioper mode of securing the animal was by these. 
The present case differs from Stuart v. Crawley 
in two particulars. In the first place the com- 
pany are not common carriers of dogs, and in the 
next place the dog which was delivered in that 
case was evidently not intended to be secured by 
the string, and the defendant had the means of 
seeing how it ought to be secured, whereas here 
the company had a right to suppose that the 
collar and strap were intended for securing the 
dog. — p. 63. 


Carriers Act, 1830. 

Owen v. Burnett (1834) 3 L. J. Ex. 76 ; 2 
C. & M. 353 ; 4 Tyr. 133, commented on. 

Hinton r. Dibbm (1842) 2 Q. B. 646 ; 2 G. & D 
36 ; 6 Jur, 601. 

denman, o.j. (for the Court), after discussing 
the earlier decisions, said ■ — It remains only to 
advert to Owen v. Burnett, upon which much 
reliance was placed m the course of the argu- 
ment, not for the sake of the decision, but the 
language of two of the learned judges, who are 
supposed to have intimated an opinion that, 
although the article damaged was amongst those 
enumerated in the Act, the carrier would still 
have been liable for the damage if guilty, ‘-of 
gross negligence.” Vaughan, B., in giving judg- 
ment for the defendant, is reported to have said, 
“ If gross negligence were made out it would be 
different.” Bay ley, B., the other judge referred 
to, does not in terms so express himself, nor is 
what he says necessarily equivalent, and we have 
before taken occasion to observe upon the manner 
in which m this same case he speaks of “ gross 
negligence.” But, supposing it to be so, the 
observation is wholly extra-judicial, and unneces- 
sary for the decision of the case. That decision 
is in favour of these defendants. For it was 
expressly found by the jury that the loss was 
occasioned by the negligence of the carrier alone ; 
and yet the judgment was in his favour. Moreover, 
in the same case the Court showed a disinclination 
to limit the operation of the statute : for, whereas 
in the preamble mention is made of valuable 
packages in ‘‘small compass,” and thence an 
argument was urged that to such only would the 
Act be applicable, the Court held the contrary, 
and that it did apply to a package which is stated 
in the case to have been *' of a considerable size.” 
In no other case has the question now before us 
been even noticed. — p. 665. 
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Hearn v. L. & S. W. Ry. (18»i$ 24 L. J. Ex. 
180 ; 10 Ex. 793 ; 3 C. L. E. 597 ; 1 Jur. 
(N.S.) 236. — ex., expla mod. 

Pianciani v. L. & S. W. Ry. (supra, col. 293), 
and Wallace v. Dublin and Belfast By. 
(1874) 1 Ir. It. S C. L. 341, apjtrored. 

Millen Brasch (1882) 52 L. J. Q. B. 127 ; 
10 Q. B. D. 142 ; 47 L. T. 685 ; 31 W. R. 190 ; 
47 J. P. 180.— C.A. ; reversing 51 L. J. Q. B. 
166 ; 8 Q. B. D. 35 ; 45 L. T. 653.— LOPES, J. 

LINDLEY, L.J. (for self, BAGGALLAY and 
BRETT, l.jj.). — In holding that the defendants 
were liable for damages for the detention, 
although not for the loss of these articles, the 
learned judge followed what he understood to 
be the law as laid down in Hearn v. L. ft S. IF. 
By. That case at first sight appears in favour 
of the plaintiff. But if the pleadings demurred 
to are carefully examined, it will be found that 
the plaintiff, in his new assignment, carefully 
negatived the loss of the goods for the detention 
of which he was suing, and the point really 
decided was that where goods which ought to be 
declared and are not declared are detained by a 
carrier without being lost by him, he is liable for 
such detention. This is consistent with the lan- 
guage of the Carriers Act, which exonerates 
carriers from liability for loss or injury to certain 
kinds of goods if not declared, but does not 
exonerate carriers from their liability for the 
undue detention of such goods. In this case, 
however, the learned judge found as a fact that 
the goods were lost within the meaning of the 
Carriers Act, although the loss was only tempo- 
rary ; and, assuming this finding to be correct, 
it appears to us impossible to hold the carriers 
irresponsible for the loss, but responsible for 
detention caused by the loss. There is nothing 
in the Carriers Act to warrant such a refinement, 
nor does the decision in Hearn v. L. ft S. IF. 
By , as has already been shown. — p. 129. 

Hart v. Baxendale (1851) 20 L. J. Ex. 338 ; 
reversed , nom Baxendale v. Hart (1852) 21 L. J. 
Ex. 123 ; 6 Ex. 769 ; 16 Jur. 126.— EX. CH. 

Davey v. Mason (1841) Carr. & M. 45, over- 
ruled. 

Bernstein v. Baxendale (1859) 28 L. J. C. P. 
265 ; 6 0. B. (N.S.) 251 ; 5 Jur. (N.S.) 1056 ; 7 
W. R. 396. 

WILLES, J. — I know that m Hurt v. Baxen- 
dale , although this does not appear m the report, 
the Court of Ex. intimated that silk hose was 
within the statute, and that the ruling of Lord 
Abinger, in Davey v. Mason , could not be 
sustained. — p 267. 

cockburn, o.j. and orowder, ,t. to the 
same effect. 

byles, J. — I concur in correcting the opinion 
I expressed at nisi prius as to the silk guards, 
which I considered not within the Act, according 
to the ruling of Lord Abinger in Davey v. Mason. 
That ruling, I find, has been since reflected upon 
by the Court of Ex., and I now agree that the 
word “ silks ” m the Act comprehends silk made 
up into any article. — p. 268. 

Butt v. G-. "W. Ry. (supra, col. 298), explained. 

G. W. Ry. v. Rimell (1857) 27 L. J. C. P. 201 ; 
18 C. B. 575. 

JERVIS, C.J — I think the judge has entirely 
misconceived the judgment of this Court iu Butt 
v. G. W. By-, because, when the defendants rely 


upon the statute foi’ their defence, negligence 
has nothing to do with the question. The rule is 
this . under the statute, felony by a servant is a 
sufficient answer to the defence set up by the 
carrier, and negligence has no effect one way or 
the other. Where the defence is independent 
of the statute, negligence alone is a sufficient 
answer. Under the statute felony is an answer ; 
under the carrier’s notice negligence is an answer. 
I’hat is the result of the decision in Butt v. 
G. IF. By. ; we only decided that felony by the 
defendant’s servants without negligence on their 
part was not a good answer to a defence that the 
value of the goods was not declared according to 
the notice. — p. 205. cresswell and WILLIAMS, 
JJ. concurred. 

willes, J. — I am glad the L.O. J. has explained 
Butt v. G. IF. By , for the case is cited in 
modern text-books as an authority under the 
statute with which it had nothing whatever to 
do. — ib. 

Gr, W. Ry. v. Rimell, dicta foliotoed. 

Metcalfe v. L. B. & 8. C. Ey. (1858) 27 L. J. 
0. P. 205 ; 4 C. B. (N.S.) 307 ;6V.B. 498.— C.B. 

Metcalfe v. L. B, & S. C. Ry., approved. 

Vaughton r. L. & N. W. Ry. (1874) 43 L. J. 
Ex. 75 ; L. R. 9 Ex. 93 ; 30 L. T. 119 ; 22 W. E. 
336 ; 12 Cox C. C. 580.— EX. 

Vaughton v. L. & N. W. Ry., commented on 
and limited. 

McQueen v. G. W. Ry. (1S75) 44 L. J. Q. B. 
130 ; L. E. 10 Q. B. 569 ; 32 L. T. 759 ; 23 W. E. 
698 ; 13 Cox 0. C. 88. 

COOKBURN, C J.— I quite agree with the doc- 
trine involved m the decision of the Court in 
Vaughton v. L. ft N. IF. By. to this extent, that 
it is not necessary to show, in order to make out 
a replication of a felonious act on the part of the 
carrier’s servants, that the taking was by any 
particular servant or servants. It is enough if 
there is proof to satisfy the jury that the taking 
was by some one who was more or less one of 
the company’s servants, without specifying par- 
ticularly which of them. But when we are 
dealing with the propositions involved in the 
directions which I gave to the jury in this case 
upon what I then considered to be the substance 
ox the ruling of the late Pigott, B., in Vaughton 
v. L. ft N. IF. By., the language of that judg- 
ment, I think, when we apply it to the particular 
facts of that case, must be understood m a much 
more limited sense than that which appears when 
it is looked at more with reference to the words 
and the language used, thau with reference to 
the particular facts of the case. But, looking at 
the language of that judgment, which I followed 
almost verbatim in the direction that I gave to 
the jury, it comes to this, that where, in the 
opinion of the jury, the facts are more consistent 
with the guilt of the carrier’s servants than that 
of any person not in their employ, then the 
carrier is called upon for an answer, and if the 
conduct of certain persons is impugned, and if 
those persons are not called as witnesses, the 
inference would be that a felony has been com- 
mitted by them. I think that proposition is not 
maintainable. It appears to me that the question 
of probability or improbability can only be 
considered as an ingredient or element in the 
consideration of the general case. But, m con- 
sidering the proposition of whether the fact that 
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a felony has been committed by the company’s 
servant or servants has or has not been estab- 
lished, or whether the suspicion is that they 
have been guilty of felony, rather than that a 
stranger or strangers have been, because though 
they had an opportunity of access they had not 
such great opportunities of access, the greater or 
less degree of probability cannot be an element 
in the consideration of the question — p. 133. 

MEL LOR and quain, ,TJ. to the same effect. 

Butt v. G. "W. By. (supra, col. 298), approved. 

Shaw o. Cl. W. By. (1893) 10 B 85 : [1894] 

1 Q. B. 373 ; 70 L. T. 218 : 42 W B. 285 ; 58 
J. P. 318. — LAWRANOE and WRIGHT, JJ. See 
judgment of the latter, where the cases are 
reviewed. And nee post, col. 307. 

Railway and Canal Traffic Act, 1854. 

Cohen v S. 32. By. {supra, col. 293), approved. 

Machu (or Machin) r. L. & S. W. By. (1848) 
17 L. J. Ex. 271 ; 2 Ex. 415 ; 12 Jur. 
501 : 5 Bail. Gas. 302. — ex., approved. 

Doolan r. Midland By (1877) 2 App. Gas. 
792 ; 37 L. T. 317 ; 25 IV. B. 882.— H.L (IR.) ; 
reversing (1876) Ir. B. 10 0. L. 47. — EX. CH. 
whiteside, c.J. dissenting ; winch reversed C.P. 

lord BLACKBufeN. — I think that the decision 
in Cohen v. S. E. By. was right, and, without 
repeating the reason’s given by Mellish, L J ., I 
refer to them as in my opinion fully justifying 
that judgment (p. 807). The word “ servants ” 
in the Railway and Canal Traffic Act, 1854, 
s. 7, 1 think, from the subject-matter of the Act, 
embraces not merely servants properly so called, 
but also the agents, whom, though not strictly 
servants, the companies employ to do for them 
what they have contracted to do. This was the 
construction put on the same word in an analo- 
gous enactment, sect.. 8 of the Carriers Act : see 
Machu v. L. Si S. IF. By. — p. 810. 

CAIRNS, L.C., LORDS O’ HAG AX and GORDON, 
to the same effect. 

Simons v. G. W, By. (1856) 26 L. J. 0. P. 
25 ; 18 C. B. 805 ; 4 IV. B. 651, approved. 

. 11‘Manus r. Lancashire and Yorkshire By. 
(1859) 2S L. J. Ex. 353; 4 H. & N. 327; 5 
Jur. (N.s.) 651 ; 7 TV. R. 547.— ex. ch. ; revers- 
ing 27 L. J. Ex. 201 ; 2H.&N. 693.— EX. 

Simons v. G, W. By., dictum questioned. 

Garton r. Bristol and Exeter By. (1861) 1 
B. & a. 112 ; 30 L. J. Q. B. 273 ; 7 Jur. (N.S.) 
1234 ; 9 TV. R. 734. 

blackbdrn, J. — Bight or wrong that case 
[Simon* v. G. TF. By.'] is expressly m point in 
your favour. 

COCKBUEN, C.J. — It is so ; that case is decisive 
on that point. The Court of C. P. there, how- 
ever, seem also to intimate an opinion on a point 
which it was not necessary to decide ; namely, 
that the condition that “ no claim for damage 
will be allowed unless made within three days 
after the delivery of the goods, nor for loss, 
unless made within three days of the time when 
they should be delivered,” is just and reasonable 
within the statute — a proposition which, with 
great deference to that Court, I consider very 
questionable. Three days is a very short time. 
Perhaps the consignee may not open the package 
until the fourth day, when he finds the goods 
damaged through the negligence of the com- 
pany’s servants ; and the consignee who does 


not receive goods may not know that they have 
been sent to uim, while the consignor may not 
know that they have not reached their destination . 
— P 146 CROMPTON, HILL and BLACKBURN, 
JJ. concurred. 

EPManus v. Lancashire and Yorkshire By. 

(s upra), followed. r 

M'Cance v. L. & S. W. By. (1861) 31 L. J. Ex. 
65 ; 7 H. & N. 477 ; 7 Jur. (N.S.) 1304 ; 5 L. T. 
587 ; 10 W. B. 154.— EX. ; affirmed, (1864) 34 
L. J. Ex. 39 ; 3 H. & C. 343 ; 10 Jur. (N.s.) 
1058 ; 11 L. T. 426 ; 12 TV. B. 1086 —EX. CH. 

Simons v. G. W. By. ( supra ), approved. 
Peek v. North .Staffordshire By. (1863) 32 
L. J. Q. B. 241 ; 10 H. L. Cas. 473 ; 9 Jur. 
(N.s.) 914 ; 8 L. T. 768 ; 11 TV. B 1025.— 
H.L. (E.). WESTBURY, L.O., LORDS GRAN WORTH 
and WENSLEYDALE ; LORD CHELMSFORD dis- 
senting ; assisted by the judges; reversing 
(I860) 29 L. J. Q. B. 97 ; El. Bl. & El. 98(i’: 
6 Jur. (N.s.) 370 ; 1 L. T. 407 ; 8 TV. B. 364.— 
EX. CH. ; which reversed (1858) 27 L. J. Q. B. 
465 ; El. Bl. & El. 958 ; 4 Jur. (N.s.) 1078 . (i 
TV. R. 797 . — q.b. And see post, col. 305. 

Peek v. N, Staffordshire By., applied. 
Aldridge r. Cr. TV. By. (1864) 33 L. J. C. 1’. 
161 ; 15 C. B. (n.s.) 582.— O.p. {see supra, col. 
298) : Robinson r. G. TV. By. (1865) 35 L. J. C. 1’. 
123 ; 1 H. & B. 97 ; 12 Jur. (N.s.) 692 ; 14 TV. B. 
206 — C.P. 

Robinson v. G. TV. By., followed. 

D’Arc v. L. & N. TV. By. (1874) L. E. 9 C. P. 
325 ; 30 L. T. 763 ; 22 TV. B. 919.— C.P. 

Baxendale v. G. W. By. (1858) 28 L. J. C. P. 
69; 5 0. B. (N.S.) 309; 4 Jur. (N.s.) 
1241 ; 7 TV. R. 54. — c.P. ; and Garton v. 
G. TV. By. (1859) 28 L. J. C. P. 15S ; 5 
C. B. (N.S.) 669 ; 5 Jur. (N.S.) 685.— O.P. . 
followed. 

Nicholson v. G. W. By. (1858) 28 L. J. C. P. 
89 ; 4 O. B (N.s.) 366 ; 4 Jur. (N.S.) 1187 : 
7 TV. B. 49. — C.P., explained. 

Garton r. Bristol and Exeter Ry. (1859) 28 
L. J. C. P. 306 ; 6 C. B. (N.s.) 639 ; 5 Jur. (N.s.) 
1313.— O.P. 

Baxendale v. G. W. By., Garton v. Bristol 
and Exeter By., and Oxlade v. N. E. Ry. 

(col. 309), referred to. 

TVest v. L. & N. W. By. (1870) 39 L. J. 0. P. 
282 ; L. E. 5 C. P. 622 ; 23 L. T. 371 ; 18 IV. R. 
1028.— c.p. 

Garton v. Bristol and Exeter Ry. and 
Baxendale v. S. W. By. (1862) 12 C. P>. 
(N.S.) 758 ; 1 N. B. 246. — ERLE, C.J., 
considered. 

Palmer v. L. & S. TV. By. (1866) 35 L. J. C. P. 
289 ; L. E. 1 C. P. 588 ; 12 Jur. (n.s.) 926 ; 15 
L. T. 159 ; 15 W. R. 11. 

ERLE, O.J. — It is said, that we are concluded 
by authority, and that Baxendale v. L. f S. IF. 
By. and Garton v. Bristol and Exeter By. are in 
point. In answer to this, I beg to say that the 
argument from authority seems to me to be 
without conclusive force in guiding the exercise 
of this jurisdiction ; the question whether undue 

E rejudice has been caused being a question of 
ict, depending on the matters proved in each 
case. ... On the authority of these two cases 
Mr. Palmer now moves for another injunction ; 
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and I have been thus obliged either to grant 
every such application or to reconsider the 
question of authority, and I have come to the 
conclusion that it ought not to bind in the 
manner that a precedent an law binds. — p. 291. 
M. SMITH, J. concurred. 

WILLES and KEATING, ,TJ., were of opinion 
that the precedents which would entitle the 
applicant to judgment bound the Court, and, 
moreover, that they were right. 

Palmer v. L. & S. W. By., observed on. 

Palmer v. L. P,. k 8. C. By. (1871) 40 L. J. 
C. P. 183 ; L. E. 6 C. P. 194 ; 24 L. T. 135 ; 19 
W. E. 627. 

KEATING, J. — It was indeed argued m addition 
on behalf of the company, that, even if the pre- 
ference was systematic, yet, provided it were 
for the convenience of the public at. large, it 
would be allowable, and for this position the 
judgment of Erie, C.J., m Palmer v. L. fy S. IV. 
By. was referred to. I do not think that the 
L'.C.J. in that case intended to lay it down 
that a company might create a monopoly in its 
own favour, to the disadvantage of the rest of 
the trade, even to suit the convenience of the 
public ; but merely that, in determining what 
amount of departure from a general rule would 
be justifiable, public convenience was an element 
ill the consideration of such a question, and that 
in that particular case the company were justified 
in what they had done. — p. 136. BRETT and 
m. "smith, JJ. concurred. 

Peek v. N. Staffordshire By. [supra, col. 304), 

. held not applicable. 

Lewis v. G W. By. (1877) 47 L. J. Q. B. 131 ; 
8 Q. B. D. 195 ; 37 L. T. 774 ; 26 W. R. 235.— 
C.A. BRAMWELL, BRETT and COTTON, L JJ. 
And see sujira, col. 298. ■ 

Harrison v. I. B. & S. C. By. (1862) 31 L. J. 
Q. B. 113 ; 2 B. & H. 122; 8 Jur. (N.S.) 
740 ; 6 L T. 466. — EX. ch. ; reversing 
(1860) 29 L. J. Q. B. 209 : 6 Jur. (N.S.) 
954. — Q.B., held overruled. 

Peek v. N. Staffordshire By., applied. 

Lewis v. G. W. By., distinguished. 

Ashenden v. L, B. k 8. O. By. (1880) 5 
Ex. D. 190 ; 42 L. T. 580; 28 W. R. oil; 44 
J. P. 203. 

HAWKINS, J. — To me it seems that this ques- 
tion. is concluded by Peek v. North Staffordshire 
B,y. above referred to, where it was expressly 
held that a condition exempting the company 
from responsibility for injury, however caused, 
without limitation or exception, was neither just 
nor reasonable, for such a condition would, if 
valid, exempt them from liability for loss or 
damage happening through the grossest, most 
culpable negligence, or even wilful misconduct. 
In my opinion, the condition relied on by the 
now defendants that they will not be liable “in 
any case ” unless a declaration of value is signed 
and delivered to them at the time of booking, 
would equally, in the absence of such declara- 
tion, cover every loss however occasioned. . . . 
Harrison v. L. B. Jj‘ S. C. By. must, therefore, 
as far as it affects the question before us, be 
considered as virtually overruled. — p. 193. 

kelly, c.B. to the same effect. And see post. 

Lewis v. G. W. By., approved. And see post. 

Moore v. G. N. Ry. (1882) 10 L. R. Ir. 95.— 

EITZGERALD and BARRY, L.JJ. 


Beal v. S. Devon Ry. (1864) 3 H. & O. 337 ; 
J 1 L. T. 184 ; 12 W. R. 115 — EX. CH. ; 
affirming (1860) 5 H. & H. 875. — ex., 
approved. 

Peek v. Iff. Staffordshire By., observed on. 

Manchester, Sheffield and Lincolnshire By, v. 
Brown (1883) S App. Cas. 703 ; 53 L. J. Q. B. 
124 ; 50 L. T. 281 ; 32 W. B. 207 ; 48 J. P. 388. 
— H.L. (e.) ; reversing S. C. now. Brown v. 
Manchester, &c. By. (1882) 52 L. J Q. B. 132 ; 
10 Q. B. D. 250 ; 48 L. T. 473 ; 31 W. B. 491.— 

C.A., BAGGALLAY, BRETT and BINDLEY, L.JJ. ; 
which reversed, (1882) 9 Q. B. D. 230. — MATHEW 
and CAVE, JJ. 

LORD Blackburn. — T he spirit and object of 
the enactment m the Bailway and Canal Traffic 
Act are very well expressed in Bead v. South 
Devon By. — p. 711. 

lord watson. — T he only point which that 
learned [County Court] judge seems to have had 
in view in delivering judgment, and in subse- 
quently framing a case between the parties, 
was whether every contract between a railway 
company and a trader which exempts the railway 
company from the consequences of the default 
or negligence of their servants, is necessarily 
an illegal contract. The learned judge iu his 
opinion, to the terms of which I need not 
particularly advert, plainly drew from Peek v. 
North Staffordshire By. what 1 consider to be 
an erroneous inference, namely, that it had been 
held by this House that such a condition could 
m no circumstances be inserted in a written 
contract between the parties without rendering 
that contract or condition null and void under 
the statute of 17 & 18 Yict. c. 31. . . . Then as 
regards the special rate, I am not prepared to 
adopt the view which seems to have been taken 
by the learned judges of the Appeal Court, that 
whenever the lower rate without liability on the 
part of the company is such as to induce the 
bulk of the traders to prefer it to the oi dinary 
rate with liability on the part of the company, 
the conditions attached to the lower rate must 
necessarily, be illegal and void. That does not 
appear to me to be a reasonable coustruction of 
the words of the statute, “ just and reasonable 
condition.” It does not appear to me to be 
warranted by the judgment of this House in 
Peek v. North Staffordshire By. That case 
authoritatively decides, upon the statute, these 
three points — in the first place, that a condition 
of this kind must be in writing m order to i bind 
the trader ; in the second place, that it must be 
proved to the satisfaction of the Court to be a 
reasonable condition ; and, in the third place, 
that the onus of showing that it is a reasonable 
condition rests upon the railway company who 
allege it. — pp. 714 — 716. 

lord BRAMWBLL. — Peek' v. North, Stafford- 
shire By. was decided twenty years ago. At the 
time it was decided, and from thence con- 
tinuously until now, I have thought it was 
wrongly decided, as I know it was contrary to 
the intention of the framers of the Act ; and this 
case confirms me in that opinion. For here is a 
contract made by a fishmonger and a earner of 
fish who know their business, and whether it is 
just and reasonable is to be settled by me, who 
am neither fishmonger nor earner, nor with any 
knowledge of their business. And although that 
case has been in existence for twenty years, and 
has been acted upon in Courts of law, if it were 
within my competency to ovenule it I would do 
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so, because it is impossible to say that people 
have regulated their contracts in reference to it • 
they have done nothing of the sort. What they 
have done is this : they have entered into their 
contracts without reference to it, and when it 
has become convenient they have broken those 
contracts, and having had the benefit of them 
they have turned round and have sought to 
avoid them. — p. 716. loud Fitzgerald 
concurred. 

Lewis v. G. W. Ry. (supra, col. 305). 
followed. 

Hoare v. G. W. Ry. (1877) 37 L. T. 186 ; 
25 W. R. 63 — COLERIDGE, C.J. and 
LINDLEY, j. ; and Goldsmith v. G. E. Ry. 
(1881) 44 L. T. 181 ; 29 W. R. 651.— 
LINDLEY and MATHEW, J,T. distinguished 

Stevens r. G. W. Ry. (1885) 52 L. T. 324 ; 49 
J. P. 310. 

mathew, J. — Hoare v. Q. W. My. and Gold- 
smith v. G. E. My. . . . are no authorities for 
saying that mere misdelivery, which is all that 
is proved here, is evidence of wilful misconduct. 
Hoare v. G. W. My. is a much stronger case than 
the one before us. In that case the station- 
master, knowing the name of a particular person, 
and knowing it was not the name upon the 
goods, chose to give up the goods without even 
an inquiry, and I gather that the goods were 
lost. It was held, there was evidence of wilful 
misconduct ; but it cannot be said that it is any 
authority for the proposition that misdelivery is 
evidence of wilful misconduct. Then, again, 
Goldsmith v. G. E. My. was only a question as 
to the construction of the contract, and in that 
case the contract was held not to cover delay, 
for the simple reason that “ delay ” did not 
appear in the excepted perils. — p. 325. 

A. L. SMITH, J. to the same effect. 

Peek v. N. Staffordshire Ry. (col. 305), and 
Ashenden v. L. E. & S. C. Ry. (col. 305), 
dixcvMPd. 

Dickson r. G. N. Ry. (1886) 56 L. J. Q. B. 
112 ; 18 Q. B. D. 176 , 55 L. T. 868 ; 35 W. It. 
202 ; 51 J. P. 388.— C.A. ESHER, M.R., LINDLEY 
and lopes, L. JJ. See judgments. 

Manchester, &c. Ry. v. Brown [supra), 
adhered to. 

G. W. Ry. v. McCarthy (1887) 56 L. J. P. C. 
33; 12 App. Cas 218; 56 L. T. 582; 35 
W. R. 429 ; 51 J. P. 532. — H.L. (IR.). LORDS 
HERSOHELL, WATSON, BRAMWELL and FITZ- 
GERALD ; reversing S. C. nom. McCarthy r. 
G. W. Ry. (1886) 18 L. R. Ir. 1.— C.A. 

G. W. Ry, v. McCarthy; Ashenden v. L. B, 
& S. C. Ry. ; and Dickson v. G, N. Ry., 

discussed. 

Sheridan r. Midland G. W. Ry. (1888) 24 
L. It. Ir. 146.— C.A. ASHBOURNE, L.C., FITZ- 
GIBBON, BARRY and NAISH, L.JJ. 

Sheridan v. Midland G. W, Ry., referred to. 

Kevin r. Great Southern and Western Ry. 
(1891) 30 Ir. L. R. 125.— Q.B.D. 

G. W. Ry. v. McCarthy and Shaw v. G. W, 

Ry. (supra, col. 303), discussed. 

Duekham Bros. r. G. W. Ry. (1899) 80 L. T. 
774. — DARLING, J. 

Parker v. G. W. Ry. (1844) 13 L. J. C. P. 
105 ; 7 Man. & G. 253 ; 8 Jur. 194 ; 7 , 


Sc^tt (n.R.) 835 ; 3 Rail. Cas. 563. — 
tindal, C.J. (for the Court ; see judg- 
ment), questioned. 

Parker r. G. W. Ry. (1851) 15 Jur. 109. 

martin, B. —If the point should arise which 
came before the Ct. of C. P. m Parker v. 

G. IF M.y , as to whether an action for money 
had and received could be 'maintained under 
such circumstances, I should like to see it 
brought to a Court of error. — p. 110. 

Parker v. G. W. Ry. (13 L. J. C. P. 105) 
and Att.-Gen. v. Birmingham and Derby 
Junction Ry. (1840) 2 Rail. Cas. 124. — 
oottenham, l.c., ohseried on. 

Finnie r. Glasgow & S. W. Ry. (1855) 2 Macq. 

H. L. Cas. 177. — CRANWORTH, L.C. ; LORD 
st. Leonards dissenting. 

CRANWORTH, L.C. said that he did not wish 
to be supposed to unequivocally assent to the 
doctrine [Parker v. G W. My.) that where a 
company is bound to make equal charges, but 
does make unequal charges, the remedy for the 
person who has paid the higher charge is to 
recover back the difference. — p. 185. 

lord st. Leonards considered the judgment 
in Att.-Gen. v. Birmingham, ffo. My. to be not 
“very clear or altogether satisfactory,” — p. 202. 

Parker v. G. W. Ry. (1856) 25 L. J. Q. B. 
209 ; 6 El. & Bl. 77 ; 2 Jur (n.s.) 325 ; 4 
W. Ii. 365. — Q.B.. commented on. 

Eaxendale i. G. W. Ry. (1864) 33 L. J. C. P. 
197 ; 16 C. B. (N.S.) 137 ; 10 Jur. (N.s.) 496 ; 9 
L. T. 814 ; 12 W. R. 602.— EX. OH. 

cockburn, •c.J. — If the observations in the 
judgment in Parker v. G. W. My. are to be 
taken as having decided that such an action 
[for money received to the use of the plaintiffs] 
cannot be maintained in a case like the present, 
I think such decision erroneous, and .that wo 
ought not m this Court to be bound by it. — 
p. 198. 

Parker v. G. W. Ry. (1851) 21 L. J. C. P. 
57 ; 11 C. B. 545. — c.p , questioned. 

Sutton v. G. W. Ry. (1865) 35 L. J. Ex. 18 ; 3 
H. & C. 800 ; 11 Jur. (N.S.) 879 ; 13 L. T. 221 ; 
13 W. R. 1091.— ex. ch. ; affirmed, nom. G. w’., 
Ry. v. Sutton (1869) 38 L. J. Ex. 177 ; L. R. 4 
H. L. 226 ; 18 W. R. 92. — H.L. (e.). CAIRNS, 
L.C., LORDS CHELMSFORD and COLONSAY. 

erle, C.J. — The decision m Parser's Case 
turned upon the particular facts stated in the 
special case, and did not relate to the meaning 
of “description and quantity” in the equality 
clause ; and m this Court, I submit, it ought not 
to be followed. — p. 33. 

[The majority of the Court disagreed with 
Erie, C.J. ’s decision. ] 

G. W. Ry. v. Sutton and Lancashire and 
Yorkshire Ry. v. Gidlow (1875) 45 L. J. 
Ex. 626 ; L. R. 7 H. L. 517 ; 32 L. T. 573 ; 
24 W. It. 144.— H.L. (E.). CAIRNS, L.C., 
LORDS CHELMSFORD and HATHERLEY, 
followed. And see post. 

L. & N. W. Ry. v. Evershed (1878) 48 L. J. 
Q. B. 22 ; 3 App. Cas. 1029 ; 39 L. T. 306 ; 26 
W. R. S63. — H.L. (E.) CAIRNS, L.C., LORDS 
HATHERLEY, BLACKBURN and GORDON ; affirm- 
ing S. C. nom. Evershed v. L. & K. W. Ry. 
(1877) 3 Q. B. D. 135. — C.A. BRAMWELL, 
BRETT and COTTON, L.JJ. ; rollick affirmed 46 
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L. J. Q. B 289 ; 2 Q. B. D. 254 ; 36 l. T. 12 ; 
25 W. E. 411. — mellob and lush, jj. ' 

L. & N. W. Ry. v. Evershed, discussed. 
Murray v. Glasgow As S. W. Ey. (1883) 11 

( ’part Hess. Cas., 4th Her. 205. 

Einnie v. Glasgow & S. W, Ey. (.w ipra), 

commented on. 

G. W. Ey. v. Sutton; L. & N. W. Ey. v. 
Evershed; Eansome v. Eastern Counties 
Ey. (1S57) 26 L. J. C. P. 91 ; 1 C. B. 
(N.S.) 437 ; 3 Jur. (n.s.) 217 ; Oxlade 
y. N. E. Ey. (1S57) 26 L. J. C. P. 129 ; 1 
0. B (N.S ) 454 ; 3 Jur. (N.S. 1637. — 0 p. ,and 
Murray v. Glasgow & S. W. Ey., explained. 
Denaby Main Colliery Oo. v. Manchester, 
Hheffield and Lincolnshire Ey. (1885) 55 L. J. 
Q. B. 181 ; 11 App. Gas. 97 ; 54 L. T. 1 , 50 J. P. 
340; 6 Ey. k Gan. Traff. Gas. 133.— II.L. (E.). 
HALSBURY, L.O., LORDS SELBORNE. BLACK- 
BURN and Fitzgerald ; varying H. 0. mm. 

M. S. & L. Ey. v. Denaby Main Colliery Co., 14 
Q. B. D. 209 ; 52 L. T. 598. — C.A. BRETT. M.R., 
COTTON and LINDLEY, l.jj. ; which partly 
reversed 53 L. J. Q. B. 579 ; 13 Q. B. D. 634. 
— mathew and day, JJ. See judgments at 
length. 

M. S, & L. Ey. v, Denaby Main Colliery Co., 

applied. 

Rhynmey Ry. v. Ehymney Iron Co. (1S90) 59 
L. J. Q. B. 414 ; 25 Q. B. D. 146 : 63 L. T. 407 ; 
38 W. E. 764.— O.A. ESHER, M.H., FRY and 
LOPES, L.JJ. 

Harris v. Cockennouth and Workington Ey. 
(1858) 27 L. J. C. P. 162 ; 3 C. B. (N.S.) 
693 ; 4 Jur. (N.S.) 239 ; 6 W. E. 209.— C.P. ; 
M. S. & 1. Ey. y. Denaby Main Colliery 
Co., and L. & N. W. Ey. v. Evershed, 
explained. 

Budd v. L. & N. W. Ey. (18775 36 L. T. 802 ; 
25 W. R. 752 ; 4 Ey. & Can. Traff. Cas. 
393, overruled. 

Phipps v L. & N. W. Ry. (1892) 61 L. J. Q. B. 
379 ; [1892] 2 Q. B. 229 ; 66 L. T. 721.— O.A. 
LORDS HERSCHELL, LINDLEY and KAY, L.JJ See 
judgment of lord hersohell. 

Lien. 

North field Iron and Steel Co., In re (1866) 
14 L. T. 695. — ROMILLY, M.R., distin- 
guished. 

G. W. Ry., Ex parte. Bushell, In re (1882) 22 
Ch, D. 470 ; 52 L. J. Ch. 734 ; 48 L. T. 196 , 31 
W. E. 419.— C.A. 

jessel, m.r. — I f it is a material distinction, 
the goods remained the property of the company 
in that case, notwithstanding the winding-up 
order. The words of tire agreement did apply 
there ; in the present case they do not. — p. 472. 
COTTON and BOWEN, L.JJ. concurred. 


Tolls and Charges. 

Midland Ey. v. Ambergate, Nottingham 
and Boston Ey. (1853) 10 Hare 359 ; 1 
W. E 162.— WOOD, v.-c., approved. 
Lancashire and ‘Yorkshire Ey. y. Gidlow 

(supra, col. 308), explained. 

Hall v. L. B. & B. C. Ey. (1885) 15 Q. B D. 
505 ; 53 L. T. 345 ; 5 Ry. & Can. Traff. Cas. 28 
— wills and manisty, jj. 


Hall y. L. B, & S. C. "Ry., followed. 

Sowerby r. G. N. Ey. (1891) 60 L. J. Q. B. 467 ; 
65 L. T. 546 ; 7 Ey. & Can. Traff. Cas 156. — C.A. 
HALSBURY, L.C., ESHER, M.R. and FRY, LJ. 

L. & N, W. Ry. V. Donellan; L. & N. W. and. 
G, W, Eys. v. Billington (1898) 67 L. J. Q. B. 681 ; 
[1S92] 2 Q. B. 7 ; 78 L. T. 575.— C.A. A. L. SMITH 
and OHITTY, L.JJ. ; reversed, nom. L. & N. W. 
and G, W. Joint Eys. y. Billington [1898] 68 
L. J. Q. B. 162 : [1899] A. C 79 ; 79 L. T. 503.— 
ILL. (E.). HALSBURY, L.C., LORDS WATSON, 
SHAND and LUDLOW. 


L. & N. W. Ey. y. Donellan, approved on 
another point. 

Midland Ey. v. Loseby (1S99) 68 L. J. Q. Bi 
326, [1899] A. C. 133 ; 80 L. T. 93 ; 47 W. R. 
656. — H.L. (E.). LORDS MACNAGHTEN, MORRIS, 
SHAND, DAVEY, JAMES OF HEREFORD and 
LUDLOW. 


CHAMPERTY AND 
MAINTENANCE. 

Seear y. Lawson (18S0) 49 L. J, Bk. 69 ‘ r 
15 Ch. D. 426 ; 42 L. T. 893 ; 28 W. E. 
929. — C.A., held applicable. 

Guy v. Churchill (1888) 58 L. J. Ch. 345 ; 40 
Ch. D. 481 ; 60 L. T. 473 ; 37 W. E. 504.— 

CHITTY, J. 

Seear y . Lawson and Guy v.Churchill, applied. 
Howard r. Fanshawe (1895) G4 L. J. Ch. 666 ; 
[1895] 2 Ch. 581 ; 13 R. 663 ; 73 L. T. 77 ; 43 
I W. E. 645.— STIRLING, J. 


Seear v. Lawson, applied. 

Perkins, In re, Po.vser v. Beyfus (1898) 67 

L. J. Ch 454 ; [1898] 2 Ch. 182 ; 78 L. T. 666 ; 
46 W. R. 595 ; 5 Manson 193. — C.A. lindley, 

M. R., RIGBY and COLLINS, L.JJ. 


Wallis y. Portland (Duke) (1797) 3 Ves. 494 ; 
and Bradlaugh v. Newdegate (1883) 52 
L. J. Q. B. 454 ; 11 Q. B. D. 1 ; 31 W. E. 
792. — coleridge, cj , applied. 

Alabaster r. Harness (1894) 64 L. J. Q. B. 76 ; 
895] 1 Q. B. 339 ; 14 E. 54 ; 71 L. T. 740 ; 43 
r . E. 196.— C.A. ESHER, M.R., LOPES and RIGBY,. 
L.JJ. 


Bradlaugh y. Newdegate, commented on. 

Grant v. Thompson (1895) 15 E. 290 ; 72 L. T. 
264 ; 43 W. E. 446 ; 18 Cox C. C. 100. 

WILLS, J.— I should scarcely haye thought it 
necessary to say so much if it were not for my 
great respect for the opinion expressed by the 
late Lord Chief Justice Coleridge, in Bradlaugh 
v. JSewdegate, that the doctrine of maintenance 
is not confined to interference in civil actions. 
I do not think it was necessary for the decision 
of the case with which he was dealing, and he 
probably had not authorities on the point brought 
before him. On the present argument nothing 
has been brought before us supporting the 
proposition. — p. 293. 

Reynell v. Sprye (1852) 1 D. M. & G. 660 \ 
21 L. J. Ch. 633 ; affirming 8 Hare 274 
Sprye y. Porter (1856) 7 E. & B. 58 ; 26 
L. J. Q. B. 64; 3 Jur. (N.S) 330; 5 
W. R. 81 ; Stanley y. Jones (1831) 7 Bing. 
369 ; 5 M. & P. 193 ; 9 L. J. (o S.) C. P. 
51 : ’ Hutley v. Hntley (1873) 42 L. J. 
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Q. B. 52 ; L. R. S Q. B. 112 ; 2S L. T. 
03 : 21 W. E. 479 ; and Strange v Brennan 
(1846) 15 Sim. 346 ; affirmed, 2 Coop. 
0. 0. 1 , 15 L. J. Ch. 389 ; 10 Jur. 619, 
considered. 

Rees r. De Bcrnardy (1S96) 65 L. J. Ch. 656 ; 
[1896] 2 Ch. 437 ; 74 L.T. 585.— ROMER, J. And 
nee Bradlaugh r. Newdegate (1SS3) (.s wpni). 


CHARITY. 

1. Jurisdiction and Powers. 

2. Dealings with Charity Property. 

3. Charitable Gifts. 

4. Constitution and Administration 

of Charities. 

5. Mortmain Acts. 


1. Jurisdiction and Powers. 

Upton Warren, In re (1833) 1 Myl. & K. 
410. — BROUGHAM, L.C., followed. 

Clarke’s Charity, In re (1*836) 8 Sim. 34. — 
SHADWELL, V.-C., discussed. 

Hospital for Incurables, In re (1S84) 13 
L. R. Ir. 361.— PORTER, M.R. 

Nicholls, Ex parte, Hackney Charities, In 
re (1S64) 34 L. J. Ch. 169 ; 10 Jur. (N.s.) 
941 ; 11 L. T. 34 , 12 W. E. 1129 —M.R. ; 
reversed, (1865) 4 Dc G. J. & S. 588 , 11 
L. T. 758 ; 11 Jur. (N.S ) 126 ; 13 W. R. 398. 
— l.jj., dictum not followed. 

Burnham National Schools, In re (1873) 
43 L. J. Ch. 340 : L. E 17 Eq. 241 ; 22 W. R. 198. 

jessel, M.R. — It was said first, that this order, 
which is an order to appoint additional trustees 
■of a charity, ought not to have been made, 
because this was a contentious case, and that 
the charity commissioners have no jurisdiction 
to decide contentious cases. That was founded 
on the 5th section of the Charitable Trusts 
Act, 1860. . . . The meaning of that section 
I should have thought to have been plain and 
•obvious. It is that the charity commissioners 
should not be compelled to take upon them- 
selves the exercise of the jurisdiction conferred 
by this Act in any case in which they considered 
it could be so much better dealt with by a 1 
judicial Court, that it would be improper for 
them to exercise that jurisdiction. ... It was ! 
not that they might decline the jurisdiction 
Altogether, it was not any case in which they 
might consider they ought not to exercise it 
— that would have enabled them to repudiate 
the jurisdiction — but it was that they might 
decline to exercise it m any one of the cases 
named, or for other reasons, meaning for special 
reasons of the same kind, or of a similar kind. 
But if the charity commissioners considered 
they ought to exercise the jurisdiction, this 
section, it appears to me, did not interfere with 
it at all. ... I find that in the ease of the 
Hackney Charities Lord Eomilly appears to 
have taken a different view from mine. I 
may mention that that decision itself is no 
authority, because it was reversed on appeal, 
and, still less, therefore, can an obiter dictum of 
the judge who decided that case he binding 
upon me ; but it does certainly appear that 
the view taken by his lordship was that the 
charity commissioners had no jurisdiction in 


content! oi$ cases. . . . However, not considering 
myself bound by that dictum, feeling myself free 
to give my own opinion as to the construction 
of the section, I am compelled to say it appears 
to me so plain and so clear, that, notwithstanding 
that dictum, 1 do not feel it necessary to call 
upon counsel to argue on the otjhcr side. — p 342. 

Markwell’s legacy, In re (1854) 23 L. J. 
Ch. 602 ; 17 Beav. 618 ; 2 W. It. 217.— 
ROMILLY, M.R., held overruled. 

Lister’s Hospital, In re (1855) 6 De G. 
M. & G. 184. — CRANWOKTH, L C., KNIGHT 
BRUCE and TURNER, L.JJ., followed. 

St. Giles’s and St. George’s, Bloomsbury, In ro 
(185S) 27 L. J. Ch. 560 ; 25 Beav. 313 ; 4 Jur. 
(N.s.) 297. 

romilly, m.r. — Lister's Hospital, In re, 
overrules Hark well’s Legacy , In re. — p. 561. 

Blandford v. Thackerell (1793) 2 Yes. 238 : 
S. C. mm. Blandford v. Eackerell, 
4 Bro. C. C. 394 ; 2 E. E. 202.— LOUGH- 
BOROUGH. L.O. [and see q^ost) ; and Lister’s 
Hospital, In re, distinguished. 

Braund v. Devon (Earl) (1868) L. E. 3 Ch. 
800; 19 L. T. 181; 16 W. It. 1180; reversing 
37 L. J. Ch. 463 ; 18 L. T. 784.— STUART, V.-C 

wood, l.j. — I t appears to me that Listen’s 
Hospital, In re., is manifestly distinguishable 
from this. The Court there agreed with the 
view which I had taken in a previous case, 
namely, that a petition of that nature did not 
deal with the charity qua charity ; but there 
being already a well-constituted chanty and 
a pending matter, namely, the payment of 
money into Court, which was necessarily appli- 
cable to lands to be held upon the same uses, 
the petition was not an original petition to 
regulate the charity itself, but was simply for 
the purpose of doing that which the common 
order and forms of the Court 1 would require 
to be done, namely, to invest a sum of money 
which had to be invested as if in the case of 
an ordinary settlement. That seemed to me 
not to come withm the purview of the Act. 
But here, if there he any one thing more plain 
than another, it is that these persons cannot 
have any benefit until the charity is established 
by the fund being appropriated for this purpose. 
— p. 806. selwyn, L J, concurred. 

And see post, col. 313. 

Braund. v. Devon (Earl), approved. 

Holme v. Guy (1877) 46 L. J. Ch. 648; 
5 Ch. D. 901 ; 36 L. T. 600 ; 25 W. E. 547.— 
JESSEL, M.R. ; affirmed, G.A. JAMES, MELLISH 
and BAGGALLAY, L.JJ. 

Holme v. G-uy, observed on. 

Meyrick’s Charity, In re (1855) 24 L. J. Oh. 
699 ; 1 Jur. (N.S.) 438 ; 3 W. E. 435.— 
kindersley, v.-C. ; and Att.-Gen. \\ 
Sidney Sussex College (1866) 21 Ch. D. 
514, n. ; 15 L. T. 318 ; 15 W. E. 162.— 
L.c ., followed. 

Att.-Gen. r. Manchester (Dean and Canons) 
(1881) 18 Ch. D. 596 ; 50 L. J. Ch. 562 ; 45 L. T. 
184 ; affirmed, C.A, 

hall, v.-c. — It was said that Holme v. Guy is 
an authority that such a case as this is not within 
the provisions of the Act. It appears to me that 
all the remarks of the M.E. in that case, instead 
of tending to 1 show that this is not a case within 
the Act, show clearly that it is within it. The 
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evil of having proceedings taken in Inch a case 
which might, lead to no good result, is'one which 
must be carefully borne in mind and considered. 
— p. 009. 

Brittain v. Overton (1877) 53 L. J. Ch. 
299, n. ; 25 Ch. D. 49, n. ; 49 L. T. 
128, n. ; 32 W. B. 27, n. — JESSEL, M.R., 
principle applied. 

Holme v. Guy, referred to. 

Benthall r. Kilmorey (Earl) (1SS3) 53 L. J. Ch. 
528 ; 25 Ch. D. 39 ; 50 L. T. 137; 32 W. B. 
69. — CHITTY, J. ; affirmed, C.A. cotton and 
LINDLEY, L.JJ. 

Att.-Gen. v. Sidney Sussex College {supra), 
observed on. 

G-len v. Gregg (1882) 51 L. J. Ch. 551,783 ; 21 
Ch. D. 513 ; 47 L. T. 285 ; 31 W. E. 149.— 

O.A. JESSEL, M.R., BRETT and COTTON, L.JJ. ; 

meriting 4(5 L. T. 375 ; 30 W. E. 633.— kay, j. 

Att.-Gen. v. Sidney Sussex College, dis- 
cussed. 

Glen v. Gregg, explained. 

Bendall v. Blair (1890) 45 Ch. D. 139 ; 59 
L. J. Ch. 641 ; 63 L. T. 265 ; 38 W. B. 689.— 
C.A. BOWEN and FRY, L.JJ. ; COTTON, L.J. 
dissenting ; reversing KAY, J., who held that the 
action required the consent of the commissioners. 

BOWEN, L.J. (agreeing on this point with 
Cotton, L.J.) said : One case and one case only 
was said to be inconsistent with this view, 
namely, Glen v. Gregg , m which it was said 
that the dilatory action taken by Lord Chelms- 
ford as L.C. had been afterwards disapproved 
by the C. A. here. On examination of Lord 
Chelmsford’s decision in Att.-Gen. v. Sidney 
Sussex College , it does not appear to me that it 
is that portion of Lord Chelmsford’s decision 
which is disapproved of by the Court in Glen v. 
Gregg, but the action taken by the L.O. in a 
case in which ex conoesso the consent of the 
charity commissioners was required in deciding 
to allow such consent to be waived, and to pro- 
ceed with the action, although such consent had 
not been acquired. In doing that Lord Chelms- 
ford was enabling the parties to consent to 
waive a bar which was instituted for the benefit 
of the public and for the protection of chanties. 
I think the C A. might well consider that such 
action by the L.C. was not to be justified upon 
the ordinary principles of law ; and I think it is 
to such a point that the criticism in Glen v. 
Gregg was directed. It does not appear to me 
that Glen v. Gregg in any way decides, or was 
intended to decide, that m a case m which the 
consent of the commissioners was required, but 
had not been obtained, the Court might not cure 
the blot by allowing the action to stand over. — 
p. 159. fry, L.J. concurred. 

Spencer v. Harding (1870) 39 L. J. C. P. 
332 ; L. E. 5 C. P. 561 ; 23 L. T. 287 ; 19 
W. B. 48. — C.P., principle applied. 

Rendall v. Blair, discussed and explained. 

Braund v. Devon (Earl) (supra, col. 312), 
followed. 

Booke v, Dawson [1895] 1 Ch. 480 ; 64 L. J. 
Oh. 301 ; 13 B. 270 ; 72 L. T. 248 ; 43 W. E. 
313 , 59 J. P. 231. 

• Chitty, j. — There [ Braund v. Devon (Dari')'] 
an attempt was made to present the case in 
favour of the plaintiff as a private trust, as 


distinct from a charitable trust and for that 
purpose reliance was placed on Blandford 
v. Thnckerell {supra). But in Blandford v. 
Thaclterell there were two distinct things. 
There was au attempt on the part of the testator 
to create a charitable trust, which failed ; but 
there remained a good private trust which was 
capable of being enforced. As was pointed out 
by both the L.JJ. in Braund, v. Devon {Earl), 
the plaintiffs case was neither more nor less 
than this : “ I am an object of the charity.” 
Braund v. Dei on (Earl) remains wholly un- 
affected by the judgment of Bowen and Fry, 
L.JJ. m Bendall v. Blair. . . . The substance 
of Bowen, L.J.’s judgment is that the plaintiff, 
[master of a charity school] was suing by virtue 
of a common law right. . . . Having regard to 
the undertaking given, the plaintiff’s case, in 
the result as presented, was : There are tres- 
passers, persons calling themselves managers 
who are not managers, who are endeavouring to 
interfere with my common law right, which is 
incident to my possession. Fry, L.J. agreed with 
that judgment, adding only one word of explana- 
tion, and the explanation was that he did not >■ 
intend to confine the principle of the judgment 
to cases of common law right only, but extended 
it to individual equitable rights not relating to 
the administration of the trusts of the charity. 
That was, for the purposes of the decision, a 
dictum — a dictum, however, in which Bowen, 
L.J. immediately concurred in a short second 
judgment. . . . What exact cases the L.J. [Fry] 
was referring to it is not necessary for me to 
consider in detail — possibly the case of an. 
equitable right to specific performance of a 
contract ; and there may be others. . . . This 
proposition was laid hold of by the plaintiff’s 
counsel to show that whenever a person can say, 

“ I am an object of the charity,” he can maintain 
an action in regard to the charity without the 
consent of the chanty commissioners. In other 
words, the proposition is forced to this extent, 
that by this incidental observation, the two 
L.JJ. overmled the decision of their predecessors 
m Braund v. Devon (Earl). The L.JJ. did not 
even mention that case, and had no intention of 
overruling it. — pp. 487 — 489. , 

Ilminster Free School, In re, 4 Jur. (N.S.) 
444. — ROMILLY, m.r. ; reversed, (1858) 2 De G. & 

J 535 ; 4 Jur. (N.S.) 676. — knight BRUCE and 
turner, l.jj. ; latter decision affirmed , nom. 
Baker v. lee (1861) 30 L. J. Ch. 625 ; 8B.L. 
Cas. 495; 7 Jur. (N.S.) 1 ; 2 L. T. 701.— 
h.l. (e.). lords wensleydale and Chelms- 
ford ; CAMPBELL, L.C. and LORD CRANWORTH 
dissenting. 

Charitable Bequests Commissioners v. Arch- 
bold (1847) 11 Ir. Eq. R. 187.— brady, L.O. ; 
reversed, nom. Archbold v. Charitable Bequests 
Commissioners (1849) 2 H. L. Cas. 440. — 
COTTENHAM, L.O., LORDS BROUGHAM and 
CAMPBELL. 

Moriee v. Durham (Bishop) (1805) 10 Ves. 

' 522 ; 7 R. B. 232. — ELDON, L.C., ex- 

plained. And see post, col. 315. 

Charity Commissioners, Ex parte, Tamworth 
School, In re (1868) 37 L. J. Ch. 473 ; L. B. 
3 Ch. 543 ; IS L. T. 541 ; 16 W. B. 773.— 
WOOD and SELWYN, L.JJ. ; reversing 18 L. T. 
233 ; 16 W. B. 574.— MALINS, V.-C. 
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Tamworth School, In re {supra), applied,. 
Gilchrist’s Trusts, In re, or Gilchrist Educa- 
tional Trust, In re (1891) (51 L. J Gh. 298 ; 
[1895] 1 Ch. 357 ; 13 R. 228 ; 71 L. T. 875 ; 13 
W. R. 231. — KEKEWICH, j. 

Morice v. Durham (Bishop) (supra), dis- 
cussed. 

Teap Cheah Neo v Ong Cheng Neo (post, 
col. 325) ; Sutton, In re, Stone r. Att.-Gen. 
post, col. 320) ; Douglas, In re, Obert v. Barrow 
post, col. 323). 

Morice v. Durham (Bishop), applied. 

Hunter r. Att.-Gen. (post, col. 321). 


2. Dealings with Charity Property. 

Campden Charities, In re (1880) 19 L. J. Ch. 
676. — hall, V.-C. ; reversed, (1881) 50 L. J. Ch. 
616 ; 18 Ch. D. 310 ; 15 L. T. 152 ; 30 W. R. 
496. — O.A. JESSEL, M.R., JAMES and LUSH, L.JJ. 

Brompton (Incumbent) , Ex parte (1852) 22 
L. J. Ch. 281 ; 3 De G. & Sm. 626.— 
PARKER, V -c., approved. 

Campden Charities (No. 2), In re (1883) 52 
li. J. Ch. 780 ; 21 Ch. D. 213 ; 18 L. T. 521 ; 31 
W. R. 711 — CHITTY. J. 

Sons of Clergy Corporation v. Sutton (1860) 
29 L. J. Ch. 393 ; 27 Beav. 651 ; 6 Jur 
(N.s.) 581. — romilly, M.R., adopted. 

Royal Society of London and Thompson, In re 
(1881) 50 L. J. Ch. 311 ; 17 Ch. D. 407 ; 11 
L. T. 271 ; 29 W. R. 838.— HALL, V.-C. 

Royal Society of London and Thompson, 

In re, partly applied. 

Finn is to Forbes, Tower Ward Schools Trustees, 
Ex parte (1883) 53 L. J. Ch. 141 ; 21 Ch. D. 
591 ; 18 L. T. 811 : 32 W. R. 55.— BACON, V.-C. 

Sons of Clergy Corporation v. Sutton, 

referred to. 

Sons of Clergy Corporation and Skinner, In re 
(1892) 62 L. J. Ch. 148 ; [1893] 1 Ch. 178 ; 3 
R. 161 ; 67 L. T. 751 ; 41 W. R. 461. —NORTH, J. 

Sons of Clergy Corporation v. Sutton, 

applied. 

St. John Street Wesleyan Chapel Charter, In re 
<1893) 62 L. J. Ch. 927 ; [1893] 2 Ch. 618 ; 69 
L. T. 105.— STIRLING, J. 

[See now Charitable Trusts (Places of Religious 
Worship) Amendment Act, 1S94 (57 & 58 Viet, 
c. 35).] 

Sons of Clergy Corporation v. Sutton, ratio 
decidendi overruled. 

Clergy Orphan Corporation, In re (1891) 64 
L. J. Ch. 66 ; [1894] 3 Ch. 145 ; 7 R. 519 ; 71 ! 
L. T. 160 ; 43 W. R. 150.— C.A. 

DAVEY, L.J. (for self, HERSCHELL, L.C. and ; 
LINDLEY, L.J.). — In Sons of Clergy Corpora- 
tion v. Sutton Lord Romilly put a construction 
on these sections. Although m the result Lord 
Romilly’s conclusion may not diflEer much from 
that which we have endeavoured to express, we 
cannot agree with him in the reasons which he 
gave for his judgment. We do not think it was 
a legitimate mode of interpreting the Act 
(Charitable Trusts Act, 1S53), first to consider 
sect. 62 and then to construe the interpretation 
clause by sect. 62 of the Act. Lord Romilly 


held thaj[ the word “endowment” in sect. 66 
applied only to endowments for a special pur- 
pose in connection with a charity, and not to 
endowments for the general purposes of the 
charity. As we have already said, we cannot 
agree with this construction of sect. 66, and we 
may add that it seems to us inconsistent with 
the other sections — see, for example, sect 14. 
Lord Romilly’s view lias been followed in other 
cases, but apparently on Ins authority without 
the expression of any opinion as to its correct- 
ness by the judges who adopted and followed it 
The test whether the property of a chanty is an 
endowment within the meaning of the Act is not 
whether it is applicable to the general purposes 
of the charity or only to some specific purpose m 
connection with it, although this circumstance 
may be important in considering whether the 
endowment is exempt from the provisions of the 
Act in the case of a charity falling within the 
description in sect. 62. — p. 74. 

Clergy Orphan Corporation, In re, con- 
sidered. 

Gilchrist s Trusts, In re (supra, col. 315). 

Shaftoe’s Charity, In re (1878) 17 L. J. P. C. 
98 ; 3 App. Cas. 872 ; 38 L. T. 793 — p.o. 
LORD SELBORNE, SIR J. COLVILE, SIR B. 
PEACOCK, SIR M. SMITH and SIR R. 
collier, approied. 

Sutton Coldfield Grammar School, Jn re 
(1881) 51 L. J. P. C. 8 , 7 App. Cas. 91 ; 45 
L. T. 631 ; 30 W. R. 311. — P.O. SIR B. PEACOCK, 
SIR M SMITH, SIR R. COLLIER, JESSEL, M.R., 
SIR R. COUCH and SIR A. IIOBHOUSE. 

Sutton Coldfield Grammar School, In re, 

followed. 

Hemsworth Free Grammar School, In ro 
(1887) 56 L. J. P. C. 52 ; 12 App. Cas. 114 ; 56 
L. T. 212 ; 35 W. R. 118.— P.O. HALSBURY, 
L.C., LORDS FITZGERALD, HOBHOUSE, SIR B. 

peacock and sir r. couch. 

Hemsworth Eree Grammar School, In re, 

followed. 

Colchester Grammar School. In re (1898) 67 
L. J. P. C. 86 ; [1898] A. C. 477 ; 78 L. T. 509. 
— P.C. 

LORD HOBHOUSE (for self, LORDS WATSON, 
MACNAGHTEN, MORRIS, DAVEY and SIR R. 
couch). — In the Hemsworth School Case the 
scheme complained of removed the site of the 
school from Hemsworth to Barnsley. A petition 
of appeal was presented by inhabitants of Hems- 
worth whose children were at the school. It 
was held that the inhabitants as such had no 
locus standi for appealing ; they could only 
appeal in respect of some vested interests of their 
boys, and the vested interests saved by the 
[Endowed Schools] Act [1869], had been spent 
many years before. This decision aocords in 
principle with the previous decisions in the case 
of Haydon Bridge School ( Shaftoe's Charity, 
In re), and Sutton Coldfield School, and it is 
even more closely applicable to the present case. 
Indeed, so far as the facts of the present case 
constitute any distinction, they are less favour- 
able to the right of appeal than those of the 
Hemsworth Case , for the removal of the school 
did affect the interests of the Hemsworth boys in 
a material sense, only it was not in the sense 
contemplated by the Act in sects 13 and 39. 
The argument, perhaps, was not presented as it 
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has now been presented tor tbe pctit|pners, but 
the decision clearly governs the present case. — 
p, 89. 

Att.-Gen. v. Coventry Corporation (1700) 2 

Yern. 396 ; 2 Bro. P. C. 236 ; 3 Madcl. 353 ; 

3 Swanst. 311, n. ; 18 II. R. 23S, discussed 
Att.-Gen. v. Bristol Corporation (1820) 2-J. & 
W. 294.— ELDON, L.C. ; reverting (1S19) 3 Madd. 
319 ; 22 R. R. 136. — LEACH, v.-C. 

Att.-Gen. v. Cordwainers’ Co. (1833) 3 Myl 
& K. 534. — leach, M.R., considered. 
Att.-Gen. v. Coopers’ Co. (1840) 3 Beav. 29 ; 

4 Jur. 572. — LAN GOD ALE, M.R. 

Att.-Gen. v. Drapers’ Company (1841) 4 
Beav. 67. — LANGDALE, M.R., not applied. 
South Molton Corporation v. Att.-Gen. (1854) 

23 L. J. Ch. 567 ; 5 H. L. Cas. 1 ; IS Jur. 435.— 

H.L. (E.). CRANWORTH, L.O., LORDS BROUGHAM 
and ST. Leonards ; reversing S. C. nom. Att.- 
Gen. v. South Molton Corporation, 14 Beav. 357. 

— ROMILLY, M.R. 

See judgments where earlier cases are discussed. 
And see post. 

Thelford School Case (1610) 8 Co. Rep. 
130 c. ; Arnold v. Att.-Gen. (1692) Shower 
P. C. 22 ; Att.-Gen. v. Johnson (1753) 
Ambl. 190— HARDWICKE, L.O. ; Att.-Gen. 
v. Bristol Corporation (supra) ; Mercers’ 
Co. v. Att.-Gen. (1828) 2 Bligh (n.s) 165 ; 
31 R. R. 33. — LYNDHUEST, L.C. ; and 
Att.-Gen. v. Coopers’ Co. and Att.-Gen. v. 
Drapers’ Co , discussed. 

South Molton Corporation v. Att.-Gen., 
applied. 

Beverley Corporation v. Att.-Gen. (1857) 27 
L. J. Ch. 66 ; 6 H. L. Cas. 310 ; 3 Jur. (n.s.) 
871.— H.L. (E.). CRANWORTH, L.C., LORDS 
BROUGHAM and wensleydale ; reversing S. C. 
nom. Att.-Gen. %. Beverley Corporation (1855) 

24 L. J. Ch. 374 ; 6 De G. M. & G. 256 ; 15 
Beav. 540 ; 1 Jur. (n.s.) 763. — L.JJ. and M.R. 

Att.-Gen. v. Wyggeston Hospital (1849) 12 
Beav. 113 — M.R., questioned. 

Magdalen Coll. , Oxford v. Att.-Gen. (1857) 6 
H. L. Cas. 189 ; 6 W. R. 716.— h.l. (e.). 

CRANWORTH, L.O. and LORD WENSLEY- 
DALE ; varying S. C. nom. Att.-Gen. v. 
Magdalen Coll., Oxford (1854) 23 L. J. Cb. 
844; 18 Beav. 223; 18 Jur. 363.— 

ROMILLY, M.R., applied. 

Att.-Gen. v. Payne (1859) 27 Beav. 16S ; 7 
W. R. 604. 

romilly, m.r. refused to enter into tbe 
■question whether the point, which is not decided 
by Lord Langdale in Att.-Gen. v. Wyggeston 
Hospital, but is covered by his dictum in 12 
Beavan, With respect to the validity of tbe 
leases, is correct or not ; and the more so because | 
the matter has been seriously doubted by Kinders- 
ley, V.-C., in Att.-Gen. v. Vansittart (1855, not 
reported). — p. 173. 

Att.-Gen. v. Wax Chandlers’ Co. (1870) L.R. 
5 Ch. 503 ; 23 L. T. 173 ; 19 W. R. 33.— 
SELBORNE, L.O., distinguished. 

Merchant Taylors’ Co. v. Att.-Gen. (1871) 
40 L. J. Ch. 545 ; L. R. 6 Ch. 512 ; 25 L. T. 109 ; 
19 W. R. 641, — HATHERLEY, L.O. and JAMES, 
L.J. 


Att.-Gen. v. Wax Chandlers’ Co,, reversed. 

South Molton Corporation v. Att.-Gen. 

(supra), approved. 

Att.-Gen. v. Cordwainers’ Co. anti Att.-Gen. 
v. Coopers’ Co. (supra), distinguished. 

Att.-Gen. v. Wax Chandlers’ Co. (1873) 42 
L. J. Ch. 425 , L. R. 6 H. L. 1 ; 28 L. T 681 ; 
21 W. R. 361 —H.L. (E.). 

LORD CHELMSFORD.— 1 The rules to be col- 
lected from the cases are, as Hatherley, L.C. 
truly stated, clearly and precisely laid down by 
Lord St. Leonards in South Molton Corporation 
v. Att.- Gen. The only cases which have any 
bearing upon the present, are those where a 
testator, without expressing any general inten- 
tion to devote his whole property to charity /has 
devised it, and required the devisee to give 
portions of it to certain charitable objects, not 
exhausting the whole estate, and has either 
left the residue or surplus undisposed of, or has 
appropriated it to an object which may or may 
not require the whole of it to he applied. In 
the former case . . . the devisee, according to 
Att.-Gen v. Bristol J Corporation (supra), will 
take the whole of the property subject to the 
specific appropriation. In the latter case . . . 
the question to whom it [the surplus or residue] 
belongs is one which depends entirely upon the 
construction of the instrument of gift, and the dis- 
covery of the intention of the testator may 
occasionally be not unattended with difficulty. 

. . . Att, .-Gen. v. Cordwainers ' Co. and Att.-Gen. 
v. Coopers' Co. are both of them distinguishable 
from the present case. In the case of the Cord- 
wainers' Cb. the M.R. held that the estate devised 
to the corporation was given to them abso- 
lutely, and was rather a gift upon condition than 
a gift upoD trust. And in the ease of the 
Coopers' Co. (which appears to have been some- 
what doubted), the sum of three pounds given 
for the repairs of the houses devised to the com- 
pany was represented to be an amount remaining 
after gifts of different objects, and was to be put 
into the common box of the company towards the 
reparation of the houses when need should be, 
imputing that it should go into the funds of the 
company and be mixed up with and become part 
of them. It seems to me very difficult to distin- 
guish this case from Mereliant Taylors' Co. v. 
Att.-Gen.— p. 428. 

lords COLONSAY and CAIRNS to the same 
effect. 

Att.-Gen. v. Wax Chandlers’ Co., explained. 

Cunningham v. Foot (1878) 3 App. Cas. 974 ; 
38 L. T. |889 ; 26 W. R. 859.— H.L. (IR.)., 
referred to. 

Goodman v. Saltash (Mayor) (1882) 52 L. J. 
Q. B. 193 ; 7 App. Cas. 633 ; 48 L. T. 239 ; 31 
W. R. 293 ; 47 J. P. 276.— H.L. (e.). 

Pennington v. Cardale (1858) 27 L. J. Ex- 
438 ; 3 H. & M. 656 ; 6 W. R. 837.— EX., 
commented on and disapproved. 

Magdalen Hospital Governors v Knotts (1879) 

4 App. Cas. 324 ; 48 L. J. Oh. 579 , 40 L T. 466 ; 
27 W. R. 602.— H.L. (E.) ; affirming (1878) 47 
L. J. Gh. 726 ; 8 Ch. D. 709 ; 38 L, T. 624 ; 26 
W.R.646. — O.A. JAMES, COTTON and THESIGER, 
L.JJ. ; which reversed (1876) 46 L. J. Ch. 149 ; 

5 Ch. D. 175 ; 36 L. T. 139 ; 25 W. R. 181.— 

JESSEL, M.R. 

CAIRNS, L.C. — The C. A., as the authority for 
the view that the lease is voidable only, refers 
to what is stated as a principle of the decision 
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and not a mere obiter dictum in Pennington v. 
Cardale. I cannot agree that it was any necessary 
part of the decision m Pennington v. Cardale , 
that the lease was voidable. The question m 
that ease related to the meaning of the exception 
of certain promises out of a lease granted by a 
dean and chapter m 1849. The excepted premises 
were described as rents reserved m any building 
leases granted by the dean and chapter, and the 
Court held that these words, upon the whole 
context, meant leases which de jacto had been 
granted by the dean and chapter, whether 
interests were lawfully created by them or not. 
The inquiry whether these leases were void or 
voidable was immaterial. It is true that in 
delivering the judgment of the Court, Martin, B 
says of a lease granted by the dean and chapter 
contrary to the statute. “It seems quite clear 
from the authorities cited upon the argument 
that this lease was not void, but voidable only.” 
These observations do not appear to me to have 
been necessary for the decision of the case ; and, 
even if they were accurate, they did not relate 
to the effect of leases or grants by a corporation 
such as that of the appellants ; but they referred 
to the class of cases relating to ecclesiastical 
corporations with a head, of which I have already 
spoken.— p. 334. LORDS SELBORNE and GORDON 
concurred. 

Stockport Bagged, Industrial and Reforma- 
tory Schools, In re (1898) 67 L. J. Oh. 372 ; 
[1898] 1 Ch. 610 ; 78 L. T. 290 ; 46 W. R. 455. 
—STIRLING, J. ; varied, (1898) 68 L. J. Ch. 41 ; 
[1898] 2 Ch. 687; 79 L. T. 507 ; 47 W. E. 166 
— C.A. LINDLEY, M.R., CHITTY and COLLINS, L.JJ. 

3. Charitable Gifts. 

Philanthropic Society v. Kemp (1842) 11 
L. J. Ch. 360 : 4 Beav. 581.— langdale, 
m.r. , and Sturge v. Dimsdale (1843) 6 
Beav. 462 , 7 Jur. 543. —langdale, m.r., 
com mented on. 

Arnold v. Chapman (1748) 1 Yes. sen. 108. 
HARDWICICE, L.c. ; and Att.-Gen. v. 
Mountmorris (Lord) (1765) Dick. 379, dis- 
cussed. 

Eobinson v. Geldard (1852) 3 Mac. & G. 735. 
— TRURO, L c. ; reversing (1849) 18 L. J. Ch. 
454 ; 3 De G. & Sm. 499 ; 14 Jur. 143 .— knight 

BRUCE, V.-C. 

Robinson v. Geldard, distinguished. 

Tempest v. Tempest (1856) 26 L J. Ch. 501 ; 
7 De G. M. & G. 470 ; 3 Jur. (N.s.) 251 ; 5 
W. R. 402. — CRANWORTH, L.C. ; reversing 2 
Kay & J. 635.— wood, v.-o. 

Robinson y. Geldard, explained. 

Tempest v. Tempest, followed. 

Beaumont v. Oliviera {post, col. 339). 

Miles v. Harrison, W. N. 1873, p. 137. — 
WICKENS, v.-c. ; and Sturge v. Dimsdale 
{supra), observed on. 

Wills v. Bourne (1873) L. E. 16 Eq, 487 ; 43 
L. J. Ch. 89. 

SELBobne, L.o. (for m.r.)., observed that 
some doubt .had been thrown on Sturge v. Pims- 
dale (p. 489). , . . As to Miles v. Harrison, his 
lordship had not before him the grounds on 
which Wickens, Y.-G. proceeded. If there was 
nothing more in the will than was stated in the 
report in the Weekly Notes, then, with all defer- 
ence to the V.-C., for whose opinion he had the 
highest respect, his lordship would have been 


I disposed lo come to a different conclusion ; but 
the words were not so strong as in the present 
case, and it might be that, if the whole will were 
before the Court, it would be found that the 
Y.-C.’s opinion was well founded. — p 490. 

Wills v. Bourne, followed. 

Miles v. Harrison (1S74) 4*3 L. J. Ch. 685 ; 

L. E 9 Ch. 316 ; 30 L. T. 190 ; 22 W. R. 441.— 
C.A. CAIRNS, L.C., JAMES and MELLISH, L.JJ. ; 
reversing wickens, V.-C. (supra'). 

Beaumont v. Oliviera ( post. col. 339) ; 
Wills v. Bourne, and Miles v. Harrison, 

discussed. 

Llewellyn v. Rose, W. N. 1869, p. 178.— 
malins, v.-c. ; and Lewis v. Boetefeur 
(1S78) 38 L. T. 93. — BACON, v.-o. ; 
affirmed, W. N. 1879, p. 11. — C.A. james. 
baggallay and bramwell, L.JJ., com- 
mented on. 

Arnold, In re, Eavenscroft v. Workman (1888) 
57 L. J. Ch. 682 ; 37 Ch. D. 637 ; 58 L. T. 409 ; 
36 W. E. 424.— KAY, J. 

Wills v. Bourne, Miles v. Harrison, and 
Arnold, In re, Ravenscroft v. Workman, 

distinguished. 

Somers- Cocks, In re, Wegg-Prosser v. Wegg- 
Prosser (1S95) 65 L. J. Ch. 49 ; [1895] 2 Ch. 
449 ; 13 II. 819 ; 73 L. T. 58 ; 44 W. E. 106.— 
KEKEWICH, J. See judgment. 

Williams v. Kershaw (1835) 5 Cl. & P. Ill, n. ; 
5 L. J. Ch. 84 ; 1 Keen. 274, n. — pepvs, M.r. ; 
applied, Ellis v. Selby (1836) 5 L. J. Ch. 214 ; 
1 Myl. & Cr. 286 ; 7 Sim. 352. — L.C. & V.-C. ; not 
applied, Robinsons. Geldard (supra, col 319). 

Williams v. Kershaw and Ellis v. Selby, 
referred, to. 

Jarman’s Estate, In re, Leavers v. Clayton 
(1878) 47 L. J. Ch. 675 ; 8 Ch. D. 584 ; 39 L. T. 
89 ; 26 W. R. 907.— HALL, V.-C. 

Dolan v. Macdermot (186S) L. R. 3 Ch. 676 ; 
17 W R. 3. — CAIRNS, L.C., distinguished. 

Jarman’s Estate, In re, Leavers v. Clayton, 
followed. 

Hewitt’s Estate, In re, Gateshead Corporation 
v. Hudspeth (1883) 53 L. J. Ch. 132; 49 L. T. 
687.— KAY, J. 

Jarman’s Estate, In re, Leavers v. Clayton, 
and Ellis v. Selby, referred to. 

Harbison, In re, Morris v. Larkin (1901) 
[1902] 1 Ir. E. 103. — porter, m.r. 

Williams v. Kershaw, distinguished. 

Sutton, In re, Stone v. Att.'-Gen. (1885) 54 L. J. 
Ch. 613 ; 28 Ch. D. 464 ; 33 W. E. 519. 

PEARSON, J. — One of the cases principally 
relied upon by Mr. Warmington was Wvlliams 
v. Xershuw. which was decided by the then 

M. R. (I believe Lord Cottenham). There, the 
gift was “for such benevolent, charitable, and 
religious purposes, as they m their discretion 
shall think most advantageous and beneficial,” 
and the M.R. says : “It was argued, in order to 
prove the gift to be good, that the terms must be 
taken conjointly ; if so, every application must 
be to a religious purpose, which would, no doubt, 
be benevolent, and, m a legal sense, charitable ; 
but the question is, did the testator so consider 
it ? Did he mean that there should be no appli- 
cation of any part of the residuary fund except 
to religious purposes ? Such does not appear to 
me to be his intention ; he intended to restrain 
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the discretion of the trustees only? Within the 
limits of what was benevolent, or charitable, or 
religious. If this be the right construction, then 
the question is what the decisions have ascer- 
tained to be the rule on this subject ? ” Un- 
doubtedly, if I am obliged to say that the proper 
construction of the present gift is “in charitable 
or deserving objects,” the case would fall entirely 
within the reasoning of the M.R. m Williams v. 
Kershaw, and I should be compelled to hold 
that the gift was bad. But, to my mind, there 
is an entire difference between a gift to the three 
purposes, “ benevolent, charitable, and religious,” 
without any conjunction, copulative or disjunc- 
tive, between the first two adjectives, and the 
gift in the present case to “charitable and 
deserving” objects. I agree with the M.R. that 
“benevolent, charitable, and religious” means 
that the gift may be applied m any of those 
three ways. But when, as in the present case, 
the copulative conjunction connects the words 
“ charitable and deserving,” to my mind it 
changes the grammatical meaning altogether. 
The objects are to be at once charitable and 
deserving ; and in that way the gift will be 
good. — p 613. 

Thomson v. Shakespear (1860) 29 L. J. Ch. 
HO, 276 ; 1 De G. F. & J. 399 ; 6 Jur. 
(N S.) 281 ; 2 L T. 479 ; 8 W. R. 265.— 
KNIGHT BRUGE and TURNER, L.JJ. ; 
affirming Johns 612 ; 1 L. T. 398. — 
WOOD, V.-C., followed. 

Game w. Long (1860) 29 L. J. Oh. 503 ; 2 De G. 
F. & J. 75 ; 6 Jur. (N.S ) 639 ; 2 L. T. 552 ; 8 
W. R. 570.— CAMPBELL, L.c. ; reversing, on 
different grounds, (1858) 27 L. J. Ch. 589 ; 4 
Jur. (N.S.) 474. — STUART, V.-O. 

Thomson v. Shakespear and Came v. Long, 

discussed. 

Beaumont v. Oliviera (1869) 38 L. J, Ch. 239 ; 
L. R. 4 Ch. 309 (post, col. 339). 

Carne v. Long, explained and distinguished. 

Cocks v . Manners (1871) 40 L. J. Ch. 640 ; 
L. R. 12 Eq. 574 ; 24 L. T. 869 ; 19 W. R. 1053. 
— WIOKENS, Y.-C. 

Thomson v. Shakespear, principle applied; 
Hoare v Hoare (1886) 56 L. T. 147.— CHll’TY, J., 
distinguished and not applied ; Armstrong v. 
Reeves (1890) 25 L. R. Ir. 325 .— ohatterton, 
V -C., discussed and distinguished ; Clarke, In re, 
Clarke r. Clarke (post, col. 322). 

Carne v. Long, explained and distinguished. 

Cocks v. Manners and Morrow v. M'Conville 
(1883) 11 L. R. Ir. 236 . — ohatterton, 
V.-O., approved and followed. 

Wilkinson’s Trusts, In re (1887) 19 L. R. Ir. 
531— C. A. ASHBOURNE, L.O., PITZGIBBON and 1 
BARRY, L.JJ. 

Cocks v. Manners and Carne v. Long, dis- 
cussed. 

Bradshaw v. Jackman (1887) 21 L. R. Ir. 12.— 
PORTER, M.R. 

Clark’s Trusts, In re (1875) 45 L. J. Ch. 
194 ; 1 Ch. D. 497 : 24 W. R. 238.— 
hall, Y.-c. ; and Carne v. Long, applied. 

O.C. 


Cocks v. Manners, distinguished. 

Dutton, In re, Peake, Ex parte (1878) 48 L. J. 
Ex. 350 ; 4 Ex. D. 54 ; 40 L. T. 430 .— kelly, c.b., 
and HUDDLESTON, B. And sec post. 

Clark’s Trusts, In re, explained. 

Pease v. Pattinson (1886) 32 Ch. D. 154 ; 55 
L. J Ch. 617 ; 54 L. T. 209 - 34 W. R. 361. 

I [Counsel having stated, in argument, that it 
I had been distinctly laid down by Hall, Y.-C., in 
Clark's Trusts, In re, that a friendly society is 
not a charitable institution, and that, therefore, 
a gift to it cannot, on its ceasing to exist, be 
applied under the cy-pris doctrine to general 
charitable purposes.] 

BACON, V.-C.— In that case the gift was to a 
particular society, which afterwards ceased to 
have any existence. It was the case of an ordi- 
nary lapsed legacy, where the legatee has died in 
the testator’s lifetime. — p. 157. 

Cocks v. Manners, discussed. 

White, In re, White v. White (post, col. 323). 

Clark’s Trusts, In re, appro red. 

Pease v. Pattinson and Spiller v. Maude 
(1881) 32 Ch. D. 158, n. — JESSEL, M.R. ; 
and see S. C. (1864) 10 Jur. (N.S.) 1089 ; 
5 N. R. 30 ; 11 L. T. 329 ; 13 VY. It. 69.— 
EOMILLY, m.r., distinguished. 

Cunnack v. Edwards (1S96) 65 L. J. Ch. 801 : 
[1896] 2 Ch. 679 ; 75 L. T. 122 ; 45 W. R. 99 — 
C.A. HALSBURY, L.O., A. L SMITH and RIGBY, 
L.JJ . ; partly affirming and partly reversing 
(1895) 64 L. J. Ch 344 ; [1895] 1 Ch. 489 ; 13 
R. 334 ; 72 L. T. 386 ; 43 W. R. 325 ; 59 J. P. 
279.— OHITTY, J. 

Cocks v. Manners, dictum applied. 

Dutton, In re, Peake, Ex parte (supra) ; 
Amos, In re, Carrier v, Price (1891) 60 
L. J. Ch. 570 ; [1891] 3 Ch. 159 ; 65 L. T. 
69 ; 39 W. R. 550 . — north, J. ; Clark’s 
Trusts, In re ; and Carne v. Long (supra), 
discussed and distinguished. 

Morrow v. M‘Conville ; Wilkinson’s Trusts, 
In re; and Bradshaw v. Jackman, followed. 

Clarke, In re, Clarke r. Clarke (1901) 70 L. J. 
Ch. 631 ; [1901] 2 Ch. 110; 84 L. T. 811 ; 49 
W. R. 628. — BYRNE, j. 

Thornber v. Wilson (1855) 24 L. J. Ch. 667 ; 

3 Drew. 245; and (1858) 28 L. J.Ch. 145 -. 

4 Drew. 530. — kindersley, y.-O. ; Smart 
v. Prujean (1801) 6 Ves. 560 ; 5 R. R. 395. 
—ELDON, L.o. ; and Cocks v. Manners, 
applied. 

Delany, In re ; Conoley v. Quick (1902) 71 
L. J. Ch. 811 ; [1902] 2 Ch. 642 , 87 L. T. 46 ; 
51 W. R. 27. — EAR WELL, J. 

Att. -Gen. v. Syderfin (1683) 1 Yern. 224 ; 1 
Eq. Cas. Abr. 96 ; 1 Meriv. 59 ; 7 Ves. 43, n., 
approved. 

Moggridge v. Thackwell (1803) 7 Ves. 36 ; 6 
R R 76. — ELDON, L O. (see judgment at length) ; 
affirmed, (1807) 13 Ves. 416. — H.L. 

Att. -Gen. v. Syderfin and Moggridge v. 
Thackwell, followed. 

Wheeler v. Sheer (1729) Moseley 288. — 
KING, L O., commented, on a nd distinguished. 

Mills v. Farmer (1815) 1 Meriv. 55 ; 19 Yes. 
483 ; 13 R. R. 247 .— eldon, l.o 
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Att.-Gen. y. SyderfLn. appro red. 

White, In re, White i\ White (post), 

Att.-Gen. y. Oxford (Bishop) (1786) 1 Bro. 
C. G. 414, n. — kenyon, M.R. : Corbyn v. 
French (1799) 4 Ves. 118 ; 4 R. R 254.— 
ARDEN, M R. (and -see post, col. 337) ; Att.- 
Gen. v. Andrew (1798) 3 Yes. 633. — 
rosslyn, L c. : Att.-Gen. v. Boulthee 
(1794) 2 Yes. 380 — ARDEN, M.R. ; and 
Mills y. Farmer, discussed and dis- 
tinguished. 

Cherry r. Mott (1836) 5 L. J. Ch. 65 ; 1 Myl. 
& Cr. 123 . — pepys, M.R. 

Cherry y. Mott, approved. 

Chamberlayne v. Brockett (post, col. 327). 

Mills y. Farmer, explained. 

Ironmongers’ Co. v.Att.-Gen(1844) 10C1.&F. 
908. — H.L. (E.) LYNDHURST, L.C., LORDS 
BROUGHAM, CAMPBELL and COTTENHAM ; 

affirming, S. C mm. Att. -Gen. y . Iron- 
mongers’ Co. (1841) 10 L. J. Ch. 201 ; 
Cr. & Ph. 208 ; 5 Jnr. 356. — COTTENHAM, 
L O ; wire It reversed in part (1840 )2 Beav. 
313. — LANGDALE, M.R , discussed. 

Lyons Corporation r. Advocate-General of 
Bengal (1876) 45 L. J P. C. 17 ; 1 App. Cas. 
91 ; 34 L. T. 77 ; 24 W. R 679.— P C. SIR J, 
COL VILE, SIR B. PEACOCK, SIR M. SMITH and 
SIR R. COLLIER. 

Att.-Gen. y. Boulthee ; Mills y. Farme and 
Cherry v. Mott, dicta applied. « 
Biscoe v. Jackson (1887) 56 L. J. Ch. 540 ; 35 
Ch. D. 460 ; 56 L. T. 753 ; 35 W. R. 554.— KAY, 
J. ; affirmed, C.A. cotton, lindley and pry, 
l.jj. See judgment of lindley, l.j. 

Baker v. Sutton (1836) 5 L. J. Ch. 264 ; 1 
Keen 224. — LANGDALE, M.R. ; Townsend 
v. Cams (1844) 13 L. J. Ch. 169 ; 3 Hare 
257 ; 8 Jur. 104. — WIGRAM, V.-C. ; and 
Wilkinson y. Lindgren (1870) 39 L. J. 
Ch. 722 ; L. R. 5 Ch. 570 ; 23 L. T. 375 ; 
18 W. R. 961. — HATHERLEY, L.O., 
approved. 

White, In re, White r. White (1893) 2 R. 380 ; 
[1893] 2 Ch. 41 ; 62 L. J. Ch. 342 ; 68 L. T. 187 ; 
41 W. R. 683. — C.A. LINDLEY, bowen and A. L. 
SMITH, L.JJ. And see post, col. 324. 

Baker y. Sutton, commented on. 

Piercy, In re, Whitwham r. Piercy (post, 
col. 326). 

London University v. Yarrow (1857) 26 L. J. 
Ch. 430 : 1 De G. & J. 72 ; 3 Jur. (N£.) 
421. — CRANWORTH, L.C., KNIGHT BRUCE 
and TURNER, L.JJ., followed. 

Douglas, In re, Obert r. Barrow (1887) 56 L. J. 
Ch. 918 ; 35 Ch. D. 472 ; 56 L. T. 786 ; 35 W. R. 
740-— C.A. COTTON, LINDLEY and BOWEN, L.JJ. 

London University v. Yarrow and Douglas, 
In re, Obert v. Barrow, dismissed. 
Foveanx, In re, Cross r. London Anti-vivi- 
section Society (post, col. 324). 

London University v. Yarrow, explained. 
Piercy, In re, Whitwham v. Piercy (post, 
coL 326). " 


Bairds ^Trustees v. Lord Advocate (1888) 15 
Sess. Cas., 4tb Series 682, disapproved. 

Income Tax Commissioners r. Pemsel (1891) 
61 L. J. Q. B. 265 ; [1891] A C. 531 ; 65 L. T. 
621 ; 55 J. P. 805.— H.L. (E.). LORDS WATSON, 
HERSCHELL, MACNAGHTEN and MORRIS ; HALS- 
BURV, L.C. and LORD BRAMWELL dissenting ; 
affirming S. C. mm. Reg. v. Income Tax Com- 
missioners (1888) 58 L. J. Q. B. 196 ; 22 Q. B. D. 
296 ; 59 L. T. S32 ; 60 L. T. 446 ; 37 W. R. 294 ; 
53 J. P. 198 ; 5 Times L. R. 12, 163.— C.A. 
ESHER, M.R,, PRY and LOPES, L.JJ. 

Income Tax Commissioners v. Pemsel, dis- 
cussed. 

Plottage. In re, Jones v. Palmer (1895) 64 L. J. 
Ch. 695 ; [1895] 2 Ch. 649 ; 12 R. 571 ; 73 L. T. 
269 ; 44 W. R. 22 . — kekewich, j., affirmed, 
C.A. LINDLEY, lopes and RIGBY, l.jj. 

Income Tax Commissioners v. Pemsel, dis- 
cussed. 

Cunnack v. Edwards (supra, col. 322). 

Bairds’ Trustees v. Lord Advocate, 

approved. 

Income Tax Commissioners v. Pemsel, dis- 
cussed. 

Blair v. Duncan (1901) 71 L. J. T. C. 22 ; 
[1902] A, C. 37 , 86 L. T. 157 ; 50 W, R. 369.— 
H.L. (SC.). HALSBURY, L.C , LORDS 8HAND, 
DAVEY and BRAMPTON. See judgments, where 
the Scottish cases are discussed. 

Income Tax Commissioners y. Pemsel; Marsh 
v. Means (1857) 3 Jur. (N.S.) 790. — WOOD, 
v.-c.; Joy, In re, Purday v. Johnson 
(1888) 60 L. T. 175 .— chitty, j. ; and 
Armstrong v. Reeves (1890) 25 L. R. Ir. 
325.--CHATTERTON, V.-C., discussed. 

Foveaux, In re, Cross v. London Anti-vivi- 
section Society (1895) 64 L. J. Ch. 856 ; [1895] 

2 Ch. 501 ; 13 R. 730; 73 L. T. 202 ; 43 W. R. 
661.- CHITTY, J. 

Income Tax Commissioners v. Pemsel, 
Foveaux, In re ; Cross v. London Anti-vivi- 
section Society, and Nottage, In re, Jones 
v. Palmer (supra), discussed. 

Cranston, In re, Webb r. Oldfield [1898] 1 
Ir. R. 431. — C.A ASHBOURNE, L C., FITZGIBBON 
and WALKER, L.JJ. ; holmes, l.j., dissenting. 

Income Tax Commissioners v. Pemsel, ex- 
plained. 

Ross Charity, In re, Perry Almshouses, In re 
(post, col, 334). 

Income Tax Commissioners v. Pemsel and 
White, In re, White v. White (supra), 
explained- . 

Macduff, In re, Macduff v. Macduff (1896) 65 
L. J. Ch. 700 ; [1896] 2 Ch. 451 ; 74 L. T. 706 ; 
45 W. R, 154. — C.A. LINDLEY, LOPES afid 
RIGBY, L.JJ. ; affirming 44 W. E. 344.— Stirling, 

J. See judgments at length. \ 

Macduff, In re, Macduff v. Macduff, applied. 

Hunter, In re, Hood v. Att.-Gen. (1897) 1 Chi 
518 ; 45 W. R. 344. — RQMER, j. ; reversed, 66 
L. J, Ch. 645 ; [1897] 2 Ch. 105 ; 76 L. T. 725 j 
45 W. R. 610.— C.A. LINDLEY, lopes and 

RIGBY, L.JJ. j 

Hunter, In re, Hood v. Att -Gen O.A., re-. 

versed and judgment of romer, j,1 
restored. ’] 

| Hunter r. Att.-Gen. (1899) 68 L. J. Ch. 449 ; J 
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[1899] A. C. 309 ; 80 L. T. 732 ; H W. ft. 673. 
— H.L. (E.). HALSBURY, L.O., LORDS WATSON, 
SHAND and DAVEY. 

davey, l.j. agreed that advowsons might be 
the subject of charitable trusts as decided by 
Kay, J. m St Stephen, Coleman St., In re (post, 
col. 332), and paving distinguished the different 
classes of cases applicable, held that the present 
fell within Morice v. Durham, ( Bishop ) (supra, 
col. 315), and that class of case. 


I land, and it was held that the gift was valid, as 
being equivalent to a gift of the impure per- 
sonalty tg charities by law enabled to take it. 
But in this case the gift is to the executors and 
trustees, to give to the poor as they may think 
fit.— p. 1081. 


Lewis v. Allenby , followed. 

Seton-Smith, In re, Bright-Smith v. Att.-Gen. 
(1891) 73 L. T. 732, n.— NORTH, J. 


Lyons (Mayor) v. East India Co. (1836) 1 
Moore P. C. 175. lord brougham, 
PARKE and BOSANQUET, JJ. and CHIEF 
JUDGE IN BANKRUPTCY, approved,. 

Gibbs V. Rumsey (1813) 2 V. & B. 291 ; 13 
R. R. 88. — GRANT, M.R., discussed. 

Choah Choon Mioh v. Spottiswoode, Wood’s 
Oriental Oases, approved. 

Yeap Oheah Neo t. Ong Gheng Neo (1875) 
L. R. 6 P. C. 881. 

SIR M. SMITH (for self, SIR J. COLVILE, SIR 
B. PEACOCK and SIR R. COLLIER).— Their lord- 
ships think it was rightly held m Choah Choon 
Nioh v Spottiswoode , that whilst the English 
statutes relating to superstitious uses and. to 
mortmain ought not to be imported into the law 
of the colony, the rule against perpetuities was 
to be considered a part of it.— p 391. 

Yeap Cheah Neo v. Ong Cheng Neo, distin- 
guished. 

Bedford Charity (Masters) In re (1819) 2 
Swanst. 170 ; 16 R. R. 163.— ELDON, L.C., 
referred to. 

Perry r. Tuomey (1888) 31 L. R. Ir. 181. — 
PORTER, M.R. 

Sorresby v. Hollins (1710) 9 Mod. 221. — 
HARDWICKE, L.C followed. 

Grimmett r. Grimmett (1751) Ambl. 221 ; 
Dick. 251.— HARDWICKE, L.O. 

Grimmett v. Grimmett, followed. 

English r. Orde, Highm. Mortm. 82. 

Sorresby v. Hollins, explained. 

Att.-Gen. v. Tyndall (post, col. 331). 

Sorresby v. Hollins, principle approved. 
Faversham Corporation v. Ryder (1854) 23 
L. J. Ch. 905 ; 5 De G. M. & G. 350 ; 18 Jur. 
587.— KNIGHT BRUCE and TURNER, L.JJ. 

Sorresby v. Hollins and Grimmett v. 
Grimmett, discussed. 

Garter v. Green (1857) 26 L. J. Oh. 815 ; 3 

K. & J. 598 ; 3 Jur. (n.s.) 905.— wood, v.-o. 

Sorresby v. Hollins and Grimmett v. 
Grimmett, discussed. 

Lewis r. Allenby (1870) L. R. 10 Eq. 668 ; 
IS W. R. 1127.— STUART, Y.-O. 

Lewis v. Allenby, distinguished, 

Clarke, In re, Husband v. Martin (1885) 51 

L. J. Gh. 1080 ; 52 L. T. 406 ; 33 W. R. 516. 
KAY, J — Lewis v. Allenby was a case m which 

the trustees had a discretion as to the distribu- 
tion of the testator’s residue, but the testator 
had given some indication of the mode in which 
he wished the discretion to he exercised, men- 
tioning hospitals and other charitable institu- 
tions in England as some of the objects of his 
bounty, some of which institutions are exempted' 
from the Mortmain Act and enabled to hold 


Lewis v. Allenby, discussed. 

Johnston v. Swann (181S) 3 Madd. 457.— 
leach, v.-c., commented on. 

Piercy, In re, Whitwham v. Piercy (1898) 67 
L. J. Ch. 297 ; [1898] 1 Gh. 565 ; 78 L. T. 277 
46 W. R 603.— C.A. ; affirming (1896) 65 L. J. 
Ch. 361 ; 73 L.T. 732.— north, J. 

lindley, M.R. — I do not myself quite follow 
the reasoning of Stuart, V.-G.inthat case [ Lewis 
v. Allenby'], but we must consider that his 
decision has been acted upon, as it certainly has, 
and has been considered right from the time 
when it was pronounced almost until now — and 
I find it referred to m the standard text-books 
to which we are accustomed to look, without 
anv comment — Lewm on Trusts, Jarman oil 
Wills, and Theobald’s Law of Wills. Speaking 
from my own recollection, I do not remember 
that it has been seriously contested. It has pre- 
sented difficulties, and that is to my mind be- 
cause the reasoning of the Y.-O. is open to some 
comment ; but it has certainly been acquiesced 
in and followed. I think the decisions of Pear- 
son, J m Ovey, In re, Broadbent v. Barrow (col. 
330), and of North, J. himself in Seton-Smith, In re, 
Bnght-Sm ith v. Att..- Gen . (supra), are instances m 
point if any are required. But apart from those 
authorities I think that the real principle applic- 
able to the case is that upon which Lord Hard- 
wicke proceeded in Grim inettv. Grimmett, and the 
C. A. m Faversham Corporation v. Ryder, and 
Wood, V.-C. in Carter v. Green. That strikes 
me as good sense and not bad law. Applying 
those principles, I have come to the conclusion 
that there is nothing amiss with this gift to the 
trustees. What they will do with the fund is 
quite another matter. It is said that that view 
is opposed to two cases which unfortunately 
were not cited to Stuart, V.-O. when he decided 
Lewis v. Allenby — namely, Baker v. Sutton 
(supra, col. 323), and Johnston v. Swann, and un- 
questionably looking at the orders there made, 
and what was done, those decisions do appear to 
he opposed to the view taken by Stuart, V.-C. ; 
hut m neither of those cases was the precise 
point argued, and in neither does it appear what 
view the trustees took — whether they claimed 
the legacy and claimed the right to exercise the 
power, or whether they did not. Of course it is 
quite possible that in both cases the trustees may 
not have claimed the right at all, but left the 
Court to deal with the matter. If that is the 
true view, and is the explanation, as it may well 
he, of Joknstoti v. Swann and Balter v. Sutton, 
then they are not opposed to the view I am 
expressing. If they are, I am bound to say 
that upon principle I think the decision in Lewis 
v. Allenby is right, although, as I said before. 
I do not quite follow the reasoning of the V -C. 
He seems to have construed the will as amount- 
ing to an exclusion of institutions which could 
not take mixed personalty or the proceeds of the 
sale of realty. That is where I fail to follow 
11—2 
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him I do not think that that is the right view. 
I look upon the will here simply as conferring 
an ordinary power of appointment, which may 
be properly or improperly exercised, and until 
we know what the trustees do m the exercise of 
their power, we cannot say that the disposition 
conferring the power is bad. — p. 300. 

RIG-BY, l J., who agreed, discussed also Lon- 
don University v. Yarrow ( [supra , col. 323), and 
continued : It was decided upon this point, that 
where objects were pointed out some of which 
were illegal, with an alternative which would be 
legal, the power given to the trustees, their 
selection under which might include, and did, I 
suppose, in that case include, the legal objects, 
was quite sufficient to take the case out of the 
statute. That goes very much further than the 
cases, which are numerous, as to universities. 
It went to the question of whether the gift was 
valid, being for certain purposes, some of 
which would be valid and other’s invalid. . . . 
In Clark, In re, there was a plain object, for the 
poor as the trustees might think fit, and I think 
it very likely that that was quite a sufficient cir- 
cumstance to distinguish that case in principle 
from the one that we are now deciding. — p. 301. 

v. Williams, l.j. also discussed the cases. 

Att.-Gen. v. Chester (Bishop) (1785) 1 Bro. 
0. C. 414. — thdrlow, L.O., discussed. 

Girdlestone v Creed (1853) 10 Hare 480. — 
WOOD, v.-C., distinguished. 

Sinnett v. Herbert (1872) 41 L. J. Ch. 388 ; 
L. R. 7 Ch. 232 ; 26 L. T. 7 ; 20 W. R. 270 ; 
varying 40 L. J. Ch. 509 ; L. R. 12 Eq. 201 ; 24 
L. T. 778 ; 19 W. R. 946.— BACON, v.-C. 

HATHERLEY, L C. — In that case [ Girdlestone 
v. Creed] there was a direction to lay out the 
money in building and endowing, and, but for 
the saving statute (43 Geo. 3, c. 108), which 
says that you may, to the extent of 600Z , apply 
money towards the building of churches, the 
bequest for the building and endowing would, 
upon several authorities, have been a totally 
void bequest, because the one object could not be 
separated from the other. — p. 391. 

Att.-Gen. v. Chester (Bishop) and Sinnett v. 
Herbert, followed. 

Chamberlayne v. Brockett (1872) 42 L. J. Ch. 
368 ; L. R S Ch. 206 ; 28 L. T. 248 ; 21 W. R. 
299. — O.A. SELBORNE, L 0., JAMES and HEL- 
LISH, L.jj. ; varying 41 L. J. Ch. 789 ; 27 L. T. 
92 ; 20 W. R. 739. — ROMILLY, M.R. 

Sinnett v. Herbert , observed on and fallowed. 

Champney 'v. Davy (1879) 48 L. J. Ch 268 ; 
11 Ch. D. 949 ; 40 L. T. 189 ; 27 W. R. 890.— 
hall, v.-c. And see post, col. 330. 

Sinnett v. Herbert and Chamberlayne v. 
Brockett, distinguished. 

Biscoe v. Jackson (XSSI) 50 L. J. Ch, 597 (jpost, 
col. 337). 

Chamberlayne v. Brockett, distinguished. 

White’s Trusts, In re (1886) 55 L. 3. Ch- 701 ; 
33 Ch. D. 449 ; 55 L. T. 162 ; 34 W. R. 771 : 50 
J. P. 695. 

BACON, v.-c.— The question, and the only 
question, before me is whether the doctrine of 
cy-pr'es is to be applied to the present case. In 
my opinion there is no ground upon which that 
doctrine can be applied to this legacy. The rule 
■ stated in all the cases is, that where there is a 
general gift to general purposes of charity, that 
gift may be sustained on the doctrine of c y-pr'es, 


although tire particular objects fail, or are no 
longer in existence. Chamberlayne v. JBroeh’tt 
has been referred to as justifying the construc- 
tion Mr. Millar sought to place upon this gift; 
but there the residue of the testatrix’s estate was 
given for plain general charitable purposes, and 
it would have been against reaspn and against 
all the decisions to say that such a bequest as 
there was in that case was invalid, because no 
land had yet been obtained as indicated by the 
will. The judgment upon which Mr. Miliar 
relies contains a plain and very distinct exposi- 
tion of the law by Lord Selborne, who says : “ If 
the gift in trust for charity is itself conditional 
upon a future and uncertain event, it is subject, 
in our judgment, to the same rules and principles 
as any other estate depending for its coming 
into existence upon a condition precedent. If 
this condition is never fulfilled the estate never 
arises ; if it is so remote and indefinite as to 
transgress the limits of time prescribed by the 
rules of law against perpetuities, the gift fails ah 
j initio." Words cannot be plainer than that. — ■ 
p. 703. 

Chamberlayne v. Brockett, followed, 
Stratheden (Lord), In re, Alt v. Stratheden 
(Lord) (1S94) 63 L. J. Ch. 872 ; [1894] 3 Ch. 
2G5 ; 8 R. 515 ; 71 L. T. 225 ; 42 W. R. 647.— 
ROSIER, J. 

Stratheden (Lord). In re, Alt v. Stratheden 
(Lord), discussed. 

Nottage, In re, Jones?). Palmer [supra, col. 324). 

Chamberlayne v. Brockett, applied. 

Gyde, In re, Ward v. Little (1898) 79 L. 'I'. 
2G1.— O.A. lindley, M.R., CHiTTY and v. 
WILLIAMS, L.JJ. ; reversing 78 L. T. 449.— 
NORTH, J. 

Chapman v. Brown (1801) 6 Yes, 404 ; 5 
R R. 351. — grant, m.r. ; and Magistrates 
of Dundee v. Morris (185S) 3 Macq. H. L. 
134. — CHELMSFORD, L 0., LORDS ORAN- 
WORTH and WENSLEYDALE, discussed. 
Fisk V. Att.-Gen. (1867) L/R. 4 Eq. 521 ; 17 
L. T. 27 ; 15 W. R. 1200.— WOOD, V.-O. 

Chapman v. Brown, distinguished. 

Fisk v. Att.-Gen., followed. 

Hunter v. Bullock (1872) 41 L. J. Ch. 637 : 
L R. 14 Eq. 45 ; 26 L. T. 349 ; 20 W. R. 460.— 
BACON, V.-O 


Fisk v. Att.-Gen., followed. 

Chapman v. Brown and Limhrey v. Gurr 
(1819) 6 Madd. 151 ; 22 R. R. 262, 
distinguished. 

Dawson v. Small (1874) 43 L. J. Ch. 400 ; 
L. R IS Eq. 114 ; 30 L. T. 252 ; 22 W. R. 614.— 
BACON, V.-c. And see post, eol. 330. 

Chapman v. Brown and Cramp v. Playfoot 
(1858) 4 K. h J. 479. — WOOD, V.-O. not 
folloioed. 

Fisk v. Att.-Gen., followed. 

Williams, In re (1877) 47 L. J Ch. 92 ; 5 
Ch. D. 735 ; 36 L. T. 939 ; 25 W. R. 689 — 
MALINS, V.-C. 


Dundee v. Morris, eommented on. 

Fiskv Att.-Gen., commented on and folloioed. 
Birkett, In re (1878) 9 Ch. D. 576 ; 47 L. J. Ch 
846 ; 39 L. T. 418 ; 27 W. R. 164. 

JESSEL, M.R. — I quite agree to this, that if the 
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first object is not so defined that yo^ ; can reason- 
ably ascertain the amount required, the whole 
must fail because you might then apply the 
whole of the gift to the first object ; and there- 
fore, if you could apply the whole of the income 
properly and fairly to the first ob]ect, there 
would, of course, be no ascertainable residue. 
And that appears to me to have been Chapman 
v. Brown , which I must say, with the greatest 
possible deference to three or four judges, does 
not appear to me to be overruled by Magistrates 
■of Dundee v. Morris. In that case the H. L. 
thought there was sufficient limitation pointed 
-out by the will as to the charitable object to 
enable them to ascertain the amount required 
for carrying out that object. But in Chug) man 
v. Brown Sir W. Grant was of opinion that there 
was not enough to enable him to decide ; and I 
must say, if it were not improper for me to 
express an opinion as between Wood, V.-C. and 
Sir W. Grant, that m my opinion Sir W. Grant 
was clearly right, namely, that there was not 
•enough. The purpose in Chapman v. Brown 
was this. The testatrix gave the residue of her 
estate to executors “ for the purpose of building 
or purchasing a chapel for the service of Almighty 
God.” Now, could any human being say what 
would be reasonable for the purpose of building 
such a chapel? You might have any kind of 
chapel . . . there is no possible limitation, so 
that there was nothing at all to guide the Court, 
■that I can find, m Chapman v. Brown; aucl 
there was nothing to prevent the whole of the 
residue from being applied to the building of the 
•chapel. The executors had a discretion. . . . 
It appears to me, therefore, that there is nothing 
in the authority of Magistrates of Dundee, v. 
Morris which at all interferes with Chapman v. 
Brown, the principle being, as I have said, that 
if you cannot fairly ascertain what is the extreme 
sum required for the first purpose, so that* you 
may properly apply the whole property given 
to the first purpose, then of course, if the 
first purpose is void, the contingent surplus 
cannot be ascertained, and the whole gift fails. 
That being my opinion as to the case if it were 
untrammelled by any authorities, what do I find 
as regards authority ? It is of the utmost 
importance, as regards our law, that judges 
of the first instance should not disregard a 
series of decisions by other judges of first 
instance, none of which have been appealed 
•or have been otherwise interfered with. In Fish 
v. Att.-Gen., in 1867, where there was a gift to 
an incumbent of a sum of stock upon trust, out 
of the dividends to apply such part thereof as 
should be required to keep in repair a family 
grave, and to apply the surplus for charity, 
Wood, Y.-O. decided that, although the gift of 
the grave failed, yet the gift of the corpus was 
not affected, and the whole of the income was 
applicable to the charity. It may be difficult on 
principle to discover how he arrived at that 
•conclusion, but he did arrive at it. The gift here 
in question is, to my mind, wholly undistmguish- 
able from the gift there. I cannot find any 
possibility of fairly distinguishing it. — p. 579. 
And see post, col 380. 

Loscombe v. Wintringham (1850) 13 Beav. 
87. — langdale, m.b , distinguished. And 
see giast. 

• Clark r. Taylor (1*53) 1 Drew. 612 ; 1 W. R. 
47(5. — KINDERSLEY, V.-C. 


Clark v. Taylor and Fisk v. Att.-Gen. 

(supra.'), followed. 

Ovey, In re, Broadbent v. Barrow (1885) 54 

I. J. Gh. 752 ; 29 Gh. D. 560 ; 52 L. T. S49 ; 33 
W. R. 821. — PEARSON, J. And see col. 326. 

Hoare v. Osborne (1S66) 35 L. J. Gh. 346 ; 
L. R. 1 Eq. 685 ; 12 Jur. (n.S.) 243 ; 14 
L. T. 9 ; 14 W. R. 383. — kindersley, 
v.-c. ; Rickard, In re, Rickard v. Robson 
(1862) 31 L. J. Ch. 897 ; 8 Jur. (n.s.) 665 ; 
7 L. T. 87 ; 10 W. R. 657.— romilly, 
m.r. ; Rigley’s Trusts, In re (1866) 36 

L. J. Ch. 146; 15 L. T. 499. — kinders- 
ley, V.-c. ; Fisk V. Att.-Gen. and 
Champney v. Davy (supra, col. 327), dis- 
cussed and followed. 

Vaughan, In re, Vaughan r. Thomas (1886) 33 
Ch. D. 187; 55 L. T. 547; 35 W. R. 104; 51 

J. P. 70. — NORTH, J. See judgment. 

Clark v. Taylor, explained. 

Slevin, In re, Slevin r. Hepburn (1891) 60 
L J. Ch. 439 ; [1891] 2 Ch. 236 ; 64 L. T. 311 ; 
39 W r . R. 578. — C.A. LINDLEY, BOWEN and 
KAY, l.jj. : reversing (1890) 60 L. J. Ch. 200 ; 
(1891) 1 Ch. 373.— STIRLING, J. 

Clark v Taylor, explained and followed. 

Fisk v. Att.-Gen. and Ovey, In re, Broadbent 
v. Barrow, followed. 

Rymer, In re, Rymer v. Stanfield (1894) 64 
L. J. Ch. 86 ; [1895J 1 Ch. 19 ; 12 R. 22 ; 71 
L. T. 590 ; 43 W. R. 87— C.A. HERSCHELL, 
L.C., LINDLEY and A. L. smith, l.jj. ; affirming 
42 W. R. 581.— OHITTY, J. 

Fisk v. Att.-Gen. ; Birkett, In re (supra, col. 
328) ; Vaughan, In re, Vaughan v. Thomas, 
and Dawson v. Small (supra, col 328), 
followed. 

Rogerson, In re, Bird v. Lee (1901) 70 L. J. 
Ch. 444; [1901] 1 Ch. 715; 84 L. T. 200.— 
JOYCE, j. 

Loscombe v. Wintringham (supra, col. 329) 
and Hoare v. Hoare (1886) 56 L.T. 147. — 
chitty, j., discussed. 

Clergy Society, In re (1856) 2 E. & J, 615. — 
wood, v.-C. ; and Maguire’s Trusts, In re 
(1870) 39 L. J. Ch. 710 ; L. R. 9 Eq. 632 ; 
IS W. R. 623. — JAMES, v.-C., followed. 
Davis, In re, Hannen v. Hillyer (1902) 71 
L. J. Ch 459 ; [1902] 1 Ch. 876 ; 86 L. T. 292 ; 
50 W. R. 378. — BUCKLEY, j. See judgment. 

Att.-Gen. v. Lepine (1815) 19 Ves. 309; 2 
Swanst 181 ; 1 Wils. 465 ; 19 R. R. 55.— 

M. R., considered. 

Davis’s Trusts, In re (18S9) 61 L. T. 430. — 

KAY, J. 

Carey v. Carey (1854) 6 Ir. Ch. R. 255.— 
BRADY, L.C., considered. 

Delmar’s Charitable Trusts, In re (1897) 66 
L. J. Ch. 555 ; [1897] 2 Ch. 163 ; 76 L. T. 594 ; 
45 W. R. 630. 

STIRLING, J. — Undoubtedly there are many 
cases in which it has been decided that a gift 
to A. or B. is substitutional, and that conclusion 
has been arrived at more particularly in cases 
where the gift is in favour of “A. or his children.” 
A typical example is Carey v. Carey, which was 
referred to in the argument, and which I have 
carefully considered since ; but that case (and, 
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as it appears to me, all the others which 1 have 
examined) was decided upon, a consideration of 
the whole will, and all the circumstances which 
can be taken into consideration upon the con- 
struction of a will. — p. 557. 

Powerscourt v. Powerscourt (1824) 1 Moll. 

61& ; Beat. 572. — manners, l c., upproied. 

Darling, In re, Farquhar r. Darling (1S95) 
05 L. J. Ch 62 ; [1S96] 1 Gh. 50 ; 13 E. 834 ; 73 
L. T. 3S2 ; 44 W. E. 75. — STIRLING, J. 


Att.-Gen. v. Price .(1810) 17 A^es. 371; 
11 E. E. 107 ; and Isaac v. Defriez (1754) 
Ambl. 595, followed. 

Liley v. Hay' (1842) 11 L. J. Ch. 415; 1 
Hare, 580 ; 6 Jur. 756, not followed. 
G-illam v. Taylor (1873) 42 L. J. Ch. 674 ; L. E. 
16 Eq. 5S1 ; 28 L. T. 833 ; 21 AV. E. 823. 

wickens, v.-c. — I have unwillingly come to 
the conclusion that I am bound by Att.- 
Gen. v. Price and Pane v. Defriez , and that 
I must treat this as a charitable gift. It is 
remarkable that those cases do not appear to 
have been cited before Wigram, V.-C. m Liley v. 
Say. ... In Laac v. Defriez, the words, as 
they appear from the note m the other case, 
were these : “ He gave the same unto his own 
and his then present wife, Dyfie Simpson’s” 
poorest ‘'relations.” Not abstractedly poor, 
but “ to be distributed and paid to them and 
such of them proportionably, share and share 
alike, at the discretion of his executors. In other 
words, to be divided equally amongst such persons 
as the trustees considered to be the poorest” 
relations. Every one of them might have had 
10,0002. ayeUr, and some might have had 20,00UZ. 
a year ; then those who had the 1 0,0002. a year 
would have taken it. If the cases ... had been 
cited before AVigram, V.-C. in Liley v. Say, I 
should have followed the moie recent decision. 
As it is, I am not entitled to dissent from 
authorities so much in point, and I must hold 
this bequest to be a charitable one.— p. 675. 


Isaac v. herries, explained. 

G-illam v. Taylor, dictum disapproved. 

Att.-Gen. r. Northumberland (Duke) (1877 
7 Ch. D. 745 ; 47 L. J. Oh. 569 ; 26 AV. R. 586 
varied , (1878) 38 L. T. 245. — c.A. JAMES am 
THESIGER, L.JJ. 

jessel, m.r. — -Upon that [the meaning o 
“poorest”] there really is authority; and th< 
singular part of the matter is, that the authority 
which I am now going to quote \Imue v. Defriez 
was unfortunately — I cannot say misunderstood 
because I cannot believe that the late Wickens 
V.-C. misunderstood it— but probably overlookec 
by him : I think by some accident he must hav< 
trusted to memory instead of looking at th< 
authority. . . . That is, the Court read the wore 
“ poorest ” to mean " poor ” or “ very poor.’ 
The Court did not mean poorest in the sense o: 
being least wealthy of a number of wealth! 
people (p. 75D). Now, that is an entire mistaki 
of the V.-C.’s. The decree in Isaac v. Defrie : 
was only for poor relations, and the decree 
yould not have comprised a person who hac 
10,0002. a year. . . , It [ Gillum v. Taylor'] ism 
authority at all, so far as that dictum is concerned 
and is totally opposed to the whole theory 0 
charity administration in this Court. p. 762. 

Att.-Gen. y. Pearce (1740) 2 Atk 87 — 
HAEDWICKE, L C., applied. 

HaE v. Derby Sanitary Authority (1S85) 5£ 


L. J. M. C. | ; 16 Q. B. D. 1G3 ; 54 L. T. 175 ; 
50 J. P. 278.— MANISTY and A. L. SMITH, JJ. 

Att.-Gen. v. Comber (1824) 2 Sim. Sc S. 93 ; 
25 E. E. 163.— leach, v.-C. ; and Thomp- 
son v. Corby (I860) 27 Beav 649 ; S 
AV. E. 267 . — romilly, m.R., followed. 
Dudgeon, In re, Truman r. Pope (1896) 74 
L. T 613.— STIRLING, J. 

Att.-Gen. v. Hotham (Lord) (1823) T. (c It. 
209 ; affirmed, (1827) 3 Euss. 415 ; 24 
E. E. 21, followed. 

Att.-Gen. r. Webster (1875) 44 L. J. Ch. 766' ; 
L. E. 20 Eq. 483 . — jessel, m.r. And see post . 

Att.-Gen. v. Hotham, referred to 
Haigh v. West (1893) 62 L. J. Q. B. 532 ; 
[1893] 2 Q. B. 19 ; 4 E. 396 ; 69 L. T. 165 ; 57 
J. P. 358.— 0 A. ESHER, M.R., LINDLEY and 
LOPES, L.JJ. 

Att.-Gen. v. Brown (1818) 1 Swanst. 205. — 
eldon, L.C., adhered to. 

Att.-Gen. v. Heelis (1824) 3 Sim. Sc S. 67 ; 
2 L. J. (O.S.) Ch. 189.— LEACH, V.-C., 
discussed. 

Att.-Gen. r. Dublin Corporation (1827) I 
Bligh (N.S.) 312 ; 30 K. E. 43— ELDON, L.o. 
and LORD REDESDALE. 

Att.-Gen. v. Brown, commented on. 

Att.-Gen. v. Eastlake (1853) 11 Hare, 205. — 
wood, v.-c. See judgment. 

Att.-Gen. v. Eastlake ; Att -Gen. v. Blizard 
(1855) 25 L. J. Ch. 171 ; 21 Beav. 233 ; 
11 Jur. (N.S.) 1195.— ROMILLY, M.R. ; 
Att.-Gen. v. Webster ( supra ) and St. 
Bride’s, Fleet Street, Church (or Parish 
Estate), In re (1877) 56 L. J. Ch. 

692, n. ; 35 Ch. D. 147, n.— JESSEL, m R. 
affirmed, AV. N. 1877, p. 149.— c.A., 
followed . 

St. Botolph AVithout Bishopsgate Parish 
Estates (1887) 66 L. J. Ch. 691 ; 35 Ch. D. 142 ; 
56 L. T. 884 ; 35 AV. B. 688. — NORTH, J. 

Att.-Gen. v. Webster, considered. 

St. Stephen, Coleman St., In rc, St. Mary’s, 
Aldermanbury, In re (1888) 57 L. J. Ch. 917 ; 39 
Ch. D. 492 ; 59 L. T. 393 ; 36 W. E. 837.—, 
KAY, j. And see col. 325. 

Att.-Gen. v. Eastlake (supra), applied. 

Smith r. Kerr (1902) 71 L. J. Ch. 369 ; [1902] 

1 Ch. 774 ; 86 L. T. 477— C.A. COLLINS, M.R., 
ROMER and MATHEW, L.JJ. 


4. Constitution and Administration. 

Att.-Gen. v. Bowyer (1798) 3 Ves. 714; 

4 R. R. 132. — eldon, L.C., approved. 

Abbott v. Fraser (1874) 44 L. J. P. C. 26 ; 
L. R. 6 P. C. 96 ; 31 L. T. 596 ; 23 W. E. 422. 
— p.c. 

SIR M. SMITH (for self and JAMES, L.J., SIR B. 
PEACOCK and SIR R. collier).— Apart, therefore, 
from the second article of the edict there would 
seem to be nothing in principle or in positive 
law to render such a gift as the present illegal as 
a gift in mortmain. The direction to the trustees 
to procure a charter or Act to incorporate a body 
empowered to hold the property and carry into- 
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effect the objects of the gift, necessarily implies 
;i cor htion to be fulfi n ed previously to the 
vesting of the property ; and the permission of 
the Crown to hold the lands would of necessity 
precede their acquisition by the corporation, and 
render it lawful. Commentators of high authority 
on French law have treated such dispositions 
apart from the' edict as clearly good. . . . The 
same doctrine was sanctioned, and the grounds 
on which it rests were fully expounded by Lord 
Eldon m the case of Downing College, which m its 
circumstances bore some analogy to the present 
— Att.-Gen. v. JBowger. — p. 31. 

Etherington v. Wilson (1875) 45 L. J. Ch. 
153 ; 1 Ch. D. 160 ; 33 L. T. 652 ; 24 
W. R. 303. — O.A. jambs and mellish, 

L.JJ,, BAGGALLAY, J.A. and BEAM WELL, 
B. ; reversing 44 L. J. Ch. 637 ; L. R. 20 
Eq. 606 ; 32 L. T. 789.— MALIKS, V.-C., 
applied. 

Kensit v. St. Ethelburga, Bishopsgate Within 
(1899) [1900] P. 80. — de. teisteam ; Davey v. 
Hmde (1900) [1901] P. 95. — DE. TEISTEAM. 

Att.-Gen. v. Skinners’ Co. (1820) 5 Madd. 173 ; 
26 R. R. 126. — leach, v.-c., affirmed , with 
variations , (1821) Jacob 629. — ELDON, L.c. 

Att.-Gen. v. Stamford (Earl) (1841) 1 Ph. 
737.— LYNDHUEST, L.C., on re-hearing of 
cause heard by OOTTENHAM, l.c., ob- 
served on. 

Att.-Gen. v. Ludlow Corporation (1848) 2 Ph. 
685.— OOTTENHAM, L.C. 

Storie’s University Gift, In re, 29 iL. J. Ch. 
824 ; 6 Jur. (n.s.) 606.— eomilly, UA., reversed ; 
(1860) 30 L. J. Ch. 193 ; 2 De G. F. & J. 529 ; 
7 Jur. (N.S.) 31 ; 3 L. T. 638 ; 9 W. R. 323.— 
KNIGHT BEDOE and TURNER, L.JJ. 

Dummer v. Chippenham Corporation (1807) 

, 14 Ves. 245, referred to. 

United States of America r. Wagner (1867) 36 
L. J. Ch. 624 ; L. R. 2 Ch. 588 ; 16 L. T. 646 ; 
15 W. R. 1026.— CHELMSFOED, L.O., TUENEE 
and CAIKNS, L.JJ. 

Dummer v. Chippenham Corporation ; 
Premington School, In re, Ward, Ex 
parte (1847) 11 Jur. 421.— KNIGHT 
BEUCE, V.-C. ; Willis v. Childe (1851) 20 
L. J. Ch. 113 ; 13 Beav. 117 ; 15 Jur. 303.— 
Langdale, m.e. ; Wilkes’ Charity, In re 
(1851) 20 L. J. Ch. 588 ; 3 Mac. &G. 440.— 
TEUEO. L.C. ; and Daugars v Rivaz(1860) 
29 L. J. Ch. 685 ; 28 Beav. 233 ; 6 Jur. 
(N.S.) 854 ; 8 W. R. 225.— EOMILLY, M.E., 
discussed and applied. 

Hayman v. Rugby School Governors (1874)43 
L. J. Ch. 834 ; L. R. 18 Eq. 28 ; 30 L. T. 217 ; 
22 W. R. 587.— MALINS, V.-C. 

St. Leonard’s, Shoreditch, In re (1S84) 54 
L. J. P. C. 30 ; 10 App. Cas 304 ; 51 L. T. 
305 ; 33 W. R. 756. — P.C, SELBOENE, 
L.C., SIE B. PEACOCK. SIE E. OOLLIEE and 
SIE E. COU OH, followed. 

Swansea Grammar School, In re, Swansea 
Grammar School v. Charity Commissioners (1894) 
63 L. J. P. C. 101 ; [1894] A. C. 252 ; 6 R. 470 ; 
70 L. T. 738.— P.C. HEESCHELL, L.C., LOEDS 
HOBHOUSE, ASHBOURNE and MACNAGHTEN. 


Robinson v. London Hospital, Governors 

(1853) 22 L. J. Ch. 754 ; 10 Hare, 19.— 
WOOD, v.-c., corrected. 

Calvert v. Armitage (1863) 1 H. & M. 446 ; 
2 N. R. 60 ; 8 L T. 269. 

WOOD, v.-o — I cannot discover from the reports 
of Robinson v. London Hospital any special 
reason for making the order in that shape. 1 
always thought the rule was clearly the other 
way. According to the report the decision seems 
wrong. — p. 446. 

Att -Gen. v. Calvert (1857) 26 L. J. Ch 682 , 
23 Beav. 248 ; 3 Jur. (N.s.) 600.— ROMILLY. 
M.R., distinguished. 

Ross Charity, In re ; Perry Almshouses, In 
re (1898) 68 L. J. Ch. 66 ; [1899] 1 Ch. 21 ; 79 
L.T.366; 47W.R 197; 63J P. 62— O.A.; affirm- 
ing respectively [1897] 66 L. J. Ch. 662; [1897] 
2 Ch. 397 ; 77 L. T. 89 ; 46 W. R. 27 ; 61 J. P. 
742.— NORTH, J. ; and [1S98] 67 L. J. Ch. 206 ; 
[1898] 1 Ch. 391 ; 46 W. R 360.— STIRLING, J. 

LINDLEY, m.e. — Great reliance was placed by 
the appellants on Att.- Gen. v. Calvert. The 
charity there was a pre-Reformation charity, 
and the Court had to decide how the endow- 
ment should be applied under circumstances 
never contemplated by the founder, but arising 
out of the change in the national religion effected 
by the Reformation. The judgment must be 
read with reference to the case with which the 
Court had to deal. We have no such problem 
to solve. Att -Gen. v. Culvert does not assist us 
in construing the deed of endowment before us, 
nor justify us in holding that mere performance 
of the conditions contained m it entitles a person 
not a member of the Church of England to the 
benefit of the charity founded by that deed. — • 
p. 71. 

chitty, L.J. — An argument presented by 
counsel for the charity commissioners requires 
notice. They said broadly that no eleemosynary 
charity can be an “ecclesiastical charity ” within 
,the (Local Government) Act of 1894. I do not 
agree. . . . They referred to a passage in Lord 
Macnaghten’s speech in Income Tax Comm is - . 
sioners v. Pemsvl (pupra, col. 324), m which 
charity in its legal sense was spoken of as com- 
prising four principal divisions— trusts for the 
relief of poverty ; trusts for the advancement of 
education ; trusts for the advancement of reli- 
gion ; and trusts for other purposes beneficial to 
the community not falling under the preceding 
heads. Lord Macnaghten was not there ranging 
charities into four distinct classes, each of which 
was exclusive of the others. It is plain that 
there may be a charity in the legal sense for 
purposes which are both eleemosynary and eccle- 
siastical or religious. — p. 73. v. williams, l.j. 
concurred. 

5. Mortmain Acts. 

Att. -Gen. v. Meyrick (1750) 2 Ves. 44.— 
strange, m.e. See now Mortmain and Charit- 
able Uses Act, 1891 (54 & 55 Viet. c. 73), s. 3. 

Att.-Gen. v. Bowles (1754) 2 Ves. Sen. 547 ; 3 
Atk. 806. — HARDWICKE, L ,0.,not followed. 

Att.-Gen. v. Tyndall (1764) Ambl. 614 ; 2 
Eden 207.— HENLEY, L.C. And see post. 

Att.-Gen. v. Bowles, commented on. 

Att.-Gen. v. Whitchurch (1796) 3 Ves. 141.— 
Aeden, m.e. And see Thomson v. Shakespear 
( supra , col. 321). And see jwst. 
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Att.-Gen. v. Nash.(1792) 3 Bro. C. C. 588. — 
thurlow, L.C., approved. 

Att.-Gen v. Parsons (1S03) 8 Ves. 186.— 

ELDON, L.O. 

Att,-Gen. v. Tyndall (supra), not applied. 

Henshaw r. Atkinson (1818) 3 Madd. 306. — 
LEACH, v.-c. 

Henshaw y. Atkinson, followed. 

Biscoe v. Jackson ( post, col. 337). 

Att.-Gen. y. Davies (1802 — 1) 9 Ves. 535 ; 
7 R R. 295 — M.R. and L.C., applied. 

Pritchard r. Arbouin (1 827) 3 Russ. 156 ; 5 L. J. 
(O.S.) Ch. 175 ; 27 R. li. 166 — LEACH, M.R. 

Att.-Gen. v Tyndall, commented on. 

Att.-Gen. v. Parsons, applied. 

Giblett r. Hobson (1831) 1 L. J. Ch. 11 ; 3 
Myl. & K. 517. — brougham, L.C. ; affirming 

5 Sim. 65. — SHAD WELL, V.-C. 

Att.-Gen. v. Davies andPritchard v. Arbouin, 

principle applied. 

Mather ; . Scott (1837) 6 L. J. Ch. 380 ; 2 
Keen, 172. — langdale, m.e 

Att.-Gen. v. Davies, approved. 

Tiye v. Gloucester Corporation (1851) 21 
L. J. Ch. 81 ; 11 Beav. 173 ; 15 Jur. 887.— 
ROMILLY, M.R. 

Att.-Gen. v. Tyndall, disapproved. 

De Themmines v. De Eonneval (1828) 5 Russ. 
288 ; 7 L. J. (O.S.) Ch. 35 ; 29 R. R. 17. 
— LEACH, followed. 

Carter v. Green (1857) 26 L. J. Ch. 815 ; 3 K. 

6 J. 591 ; 3 Jur. (N.S.) 905. — WOOD, V.-C. 

Carter v. Green, not followed. 

Wilkinson i. Barber (1872) L. R. 14 Eq. 96; 
11 L. J, Ch 721 ; 26 L. T. 937 ; 20 W. R. 763. 

[In argument, the next-of-kin asked for costs 
as between solicitor and client whatever the 
decision might be, as they were next-of-km, 
raising a not unreasonable contention, and said 
that rule had been acted upon m Carter v. 
Green. ] 

ROMILLY, M.R. said that he knew of no such 
rule, and could not act upon it. — p. 99. 

Att.-Gen. r. Bowles (col. 331), questioned. 

Att.-Gen. v. Davies; Att.-Gen. v. Nash; 
Att.-Gen. v. Whitchurch; and Att.-Gen. 
v. Parsons, discussed. 

Pritchard v. Arbouin; Gihlett v. Hobson; 
and Mather y, Scott, explained and 
approved. 

Philpott v. St. George’s Hospital (1857) 6 
H. L. Cas. 338 ; 27 L. J. Ch. 70 ; 3 Jur. (n.s.) 
1269 ; reversing (1855) 25 L. J. Ch 33 ; 21 
Beav. 131 ; 1 Jur. (N.s.) 1102. — ROMILLY, M.R 

Cranworth, L.c— That (Att.- Gen. v. Bowles ] 
was a bequest to executors of a sum of 500Z. to 
lay out a part in building a small schoolhouse, 
with a little house adjoining for the school- 
master, the purchase of the ground and. expenses 
of the building not to exceed 200Z. Lord Hard- 
wicke held that the 200Z. might be lawfully laid 
out in building upon lands belonging to, or 
which might belong to, the parish. I have not 
the least hesitation in saying that all the judges 
who have questioned this decision have questioned 
it upon the soundest ground. I am surprised 
that a judge of Lord Hardwicke’s extreme 
accuracy and knowledge of jurisprudence gene 


rally shoulcr have fallen into such an error as 
that. . . . That was undoubtedly a wrong deci- 
sion, and it is declared to be so by Lord Northing- 
ton, just ten years afterwards, in Att.-Gen. v 
Tyndall , where Lord Northing! on pointed out 
the error into which Lord Hardwioke had fallen. 
. . . But Lord Northington, while triumphantly 
showing the error m Att.-Gen. f. Bowles , says . 
“ Building on a site is laying out the money in 
realty, aud therefore contrary to the spirit of 
the statute. It is demandable m a prweipe, and 
is a purchase of so much realty.” That has been 
entirely overruled m subsequent times. — p. 351. 

LORDS BROUGHAM and WENSLEYDALE, who 
concurred, also discussed the cases. 

Att.-Gen. v. Hodgson (1846) 15 L. J. Oh. 
290 ; 15 Sun. 146 ; 10 Jur. 300.— SITAD- 
well, v.-o. ; and Philpott v. St. George’s 
Hospital. — Before the m.r., questioned. 

Hall v. Warren (1861) 9 H. L. Cas. 120 ; 10 
W. R. 66. — h.L. (e.) ; varying S.C. twin. Warren 
r. Iludall (1858) 4 K. & J. 603 ; 3 Jur. (N.S,) 822 ; 
6 W. R. 847. — WOOD, V.-C. 

lord kingsdown. — It appears to me ex- 
tremely difficult to reconcile Att.-Gen. v. Hodg- 
son with the principles of former decisions or 
with the common understanding of mankind. 
The testator gave money for a charity, which 
the law would not permit to take effect, and 
directed that “ if no such institution could be 
conveniently established ” the money should lie 
applied to other charitable purposes not open to 
objection. The first charity could not be estab- 
lished at all, conveniently or inconveniently. 
The condition, to use the words of Sir W. Grant 
in Murray v. '.Tones ((1813) 2 V. A B. 313), if 
there was a condition, was more than performed. 
The testator did not say, nor could lie intend, 
that the gift over should take effect only in the 
event of the first gift being good in point of law, 
but also m the event of its being held to bo sub- 
ject to inconvenience in its execution. . . . 
Philpott y. St George's Hospital was founded 
on the decision in Att.-Gen. v. Hodgson. There 
was more to be said in favour of the decree in 
the former case than in the latter, because the 
particular events on which the gift over was to 
take effect were more distinctly specified. But 
I agree with the V.-C. in the opinion which he 
has expressed in his judgment in the present 
case, that the authority of those cases cannot be 
maintained consistently with the principles of 
former decisions. — p. 438. 

CAMPBELL, L O. and LORD CRANWORTH to the 
same effect. 

LORD WENSLEYDALE, while not dissenting, 
observed, that he felt considerable difficulty in 
overruling or distinguishing the two cases. — 
p. 437. 

Philpott v. St. George’s Hospital and Tat- 
ham v. Drummond (post, col. 337), 
explained. 

CressweU v. Cresswell (1868) 37 L. J. Ch. 521 ; 
L. E. 6 Eq. 69.— GIPPARD, V.-C. 

Philpott v. St. George’s Hospital, dis- 
tinguished. 

Booth v. Carter (1867) L. R. 3 Eq. 757.— 
Romilly, m.r., not followed. 

Watmough’s Trusts, In re (1869) 38 L. J. Ch. 
723 ; L. R. 8 Eq. 272 ; 17 W. R. 959.— MALINS, 
V.-O. 
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Philpott v. St. George’s Hospital' and Pratt 
v. Harvey (1871) L. R 12 Eq. 544; 25 
L. T. 200 ; 19 W. R. 950. — WIOIiENS, V.-O., 
explained. 

Booth v. Carter; Sewell v. Crewe-Read (1866) 
36 L. J. Ck. 136 , L. R. 3 Eq. 60— 
romilly,^ m.b. ; and Cresswell v Cress- 
well (supra), distinguished. 

Cox, In re, Cox v. Davie (1877) 47 L. J. Ch. 
2 ; 7 Oil. D. 204 ; 47 L. T. 457 ; 26 W. R. 74— 
IACON, V.-O. 

Pratt v. Harvey, discussed. 

Biscoe v. Jackson (1881) 50 L. J. Ch. 597; 45 
j. T. 8. — HALL, v.-c. ; partly reversed on another 
oint, (1882) 51 L. J. Ch. 464 ; 46 L. T. 355— 
.A. JESSEL, M.B., BRETT and HOLKER, L.JJ. 

Widmore v. Woodroffe (1766) Ambl. 686 ; 
1 Bro. C. C. 13, n.; and Middleton v. 
Clitherow(179S) 3 Yes. 734. — ELDON, L.O., 
applied by hall, v.-c. 

Perring v. Trail (1874) 43 L. J. Ch. 775 ; 
L. R. 18 Eq. 88 ; 30 L. T. 248 ; 22 W. R. 
512, — malins, v.-o., distinguished. 
Luckraft v, Pndham (1877) 6 Ch. D. 205 ; 46 
i. J. Ch. 744 ; 37 L. T. 204 ; 26 W. R. 33.— O.A. 
ESSEL, M.E., JAMES, BAGGALLAY and COTTON, 

i.JJ,; affirming hall, v.-o. 

[It was admitted m this case that Perring v. 
"rail was very like the present, and the 9 Geo. 2, 
. 36, was not referred to.] 

JAMES, L.J. — In the Act in that case there are 
,'ords evidently pointing to 9 Geo. 2, c. 36. The 
articular kind of property, a bequest of which 
> made illegal by that statute only, is expressly 
eferred to.— p. 213. 

Corbyn v. French (supra, col. 323) and 
Waterhouse v. Holmes (1828) 2 Sim. 
162.— SHADWELL, V.-C., followed. 

Lynall’s Trusts, In re (1S79) 48 L. J. Ch. 684 ; 

2 Ch. D. 211 ; 28 W. R. 146. HALL, V.-C. 

[This was a bequest of stock towards paying 

ff any debt, &c , chargeable upon an almshouse 
ituated on land in mortmain, and was held 
oid.] 

Att.-Gen. v. Williams (1794) 2 Cox 387 ; 4 
Bro. C. C. 526.— thublow, L.C., followed. 
Hill v. Jones (1854) 2 W. R. 657.— wood, v.-c. 

Att.-Gen. v. Williams, ajiproved. 

Tatham v. Drummond (1864) 34 L. J. Ch. 1 , 
De G. J. & S. 484 ; 1U Jur. (N.s.) 557, 1087 ; 
1 L. T. 324.— WESTBUBY, L.C.; re ter sing 33 
J. Ch. 438 ; 3 N. R. 706 ; 10 L. T. 233 ; 12 
V. R. 620. — wood, v.-c. And see supra, 
ol. 336. 

Att.-Gen. v. Lloyd (1747) 1 Yes. sen. 32 ; 3 
Atk. 551.— HAEDWICKE, L.C., not followed. 
Thomas v. Howell (1874) L. II. IS Eq. 198 ; 

3 L. J. Ch. 511 ; 30 L. T. 244 ; 22 W R. 676. 
MALINS, V.-O. — This case was a very peculiar 

ase, and I am of opinion that if the question 
tad turned on the construction of the first codicil 
he decision would have been the other way. It 
3 perfectly clear that the reason on which the 
■ift was made having failed, the conditional gift 
/ould not be good. Then came the second 
odicil, by which the testator made an absolute 
;ift of the realty to one person, and an absolute 
;ift of the personalty to the charity to which he 
iad previously given the whole, stating, as a 


reason for the alteration in disposition, his having 
been advised that a gift of the realty would have 
been void under the Statute of Mortmain. Tins 
was a mistake, because the will was made before 
the Act of 9 Geo. 2, but the codicil was upheld. 
That does not reach this case, because here there 
is no complete alternative gift. I think, how- 
ever, that if Att.-Gen. v. Lloyd had to be 
decided now, the decision would be the other 
way. — p. 211. 

Bridger, In re, Brompton Hospital v. Lewis 
(1893) 63 L.J. Ch. 186 ; [1894] 1 Ch. 297 ; 
7 R. 78 ; 70 L. T. 204 ; 42 W. R. 179— 

0. A. LINDLEY, A. L. SMITH and DAVBY, 

1. jj., applied. 

Hume, In re, Forbes v. Hume (1895) 64 L. J. 
Ch. 267 ; [1895] 1 Ch. 422 ; 12 R. 101 ; 72 L. T. 
68 ; 43 W. R. 291— C.A. LOBD HALSBUKY, 
LINDLEY and A. L. SMITH, L.JJ. 

Curtis v. Hutton (1808) 14 Yes. 537. — M.R., 
approved. 

Corcoran, In re, Corcoran v. Riddell (1892) 
62 L. J. Oh. 267 ; 3 R. 183 ; 67 L. T. 754 ; 
41 W. R. 311. — north, J. ; and Beaumont’s 
Trusts, In re (1863) 32 Beav. 191. — 
bomilly, m.b., explained and distin- 
guished. 

Hamilton, In re, Cadogan r. Fitzroy (1896) 65 
L. J. Ch. 815 ; [1896] 2 Ch, 617 ; 75 L. T. 113. 

— C.A. 

bigby. l.j. — In that case [ Corcoran , In re], 
North, J. construed the will by saying that the 
securities were to be taken as they existed at a 
certain date — the date of the death of the tenant 
for life That was the only gift that he had to 
deal with, and he treats it as if it were a gift of 
scheduled securities. The testator did not make 
such a gift ; hut he gave directions by which a 
schedule could have been made at the death of 
the tenant for life, and then he directs to lie 
given to charities such part of his property as 
could be so given, and some of the investments 
at that time might, and some might not, be of a 
natuie which could bo so applied. What was 
said in the judgment was said in reference to 
that state of things — that is, a direction by the 
testator to transfer to charities certain definite 
securities. . . . Leau mold's Trusts is no more in 
favour of the respondents than Corcoran, In i e. 

. . . The trustees of that will (of the original 
testatrix) were only responsible for the state of 
the property at the death of the tenant for life 
according to that will, and it was no concern of 
theirs how the will of the second testatrix was 
to he determined— that is to say, whether the 
property should come to her as pure or impure 
personalty. She only gave what she could of the 
property coming to her under the former will, 
and that must be taken as the fund with which 
she was dealing. So understood, the decision 
was no doubt right ; but that has nothing to do 
with the question here. — p. 820. 

lindley and lobes, l.jj. to the same effect. 

Att.-Gen. v. Heelis (1824) 2 Sim. & S. 67 ; 2 
L. J. (o.S.) Ch. 1S9 ; 25 R. R. 153— V.-C. ; 
British Museum Trustees v. White (1826) 
2 Sim. & S. 594 : 4 L. J. (O.S.) Ch. 206 ; 
25 R. R. 270 — V.-C. ; United States Presi- 
dent v. Drummond (1836) 7 H. L. Cas. 
155, n. ; Whicker v. Hume (185S) 2S 
L. J. Ch. 396 ; 7 H. L. Cas. 124 ; 4 Jur. 
(N.S.) 933— H.L. (E.). CHELMSFORD, L.C., 
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LORDS CRANWORTH and WENSLEYDALE ; 

affirming (1852) 21 L. J. Ch. 406 : 1 De 
G. M. & G. 506 ; 14 Beav. 509 ; 16 Jur. 
391. — L.JJ. and M.R., discussed. 

Beaumont r. Oliviera (1869) 38 L. J. Ch. 62, 
239 ; L. R. 4 Ch. 309 ; 20 L. T. 53 ; 17 W. It. 
269.— SELWYN and GIFFARD, L.JJ. ; reversing 
19 L. T. 330. — STUART, V.-C. And see supra, 
col. 320. 

Att.-Gen. v. Stewart (1817) 2 Meriv. 143 ; 16 
R. R. 162. — GRANT, M.R. ; and Whicker y. 
Hume, approved. 

Jex v. McKinney (1889) 58 L. J. P. C. 67 : 14 
App. Gas. 77 ; 60 L. T. 287 ; 37 W. R. 577.— 

P.G. LORDS WATSON, FITZGERALD, HOBHOUSE, 
MAONAGHTEN and SIR W. GROVE. 

Att -Gen. v. Stewart and Whicker v. Hume. 

approved. 

Att. -Gen. v. Mill (1831) 2 Dow & Cl. 393 ; 
3 Russ. 320 ; 5 Bligk (n.S.) 594.— LORD 
lyndhurst, discussed and distinguished. 

Canterbury (Mayor) v. Wyburn (1894) 64 L. J. 
P. 0. 36 ; [1S95] A. C. 89 ; 11 R. 331 ; 71 L. T. 
554 ; 43 W. R. 430. — P.O. 

lord 'HOBHOUSE (for self and earl of sel- 
BOKNE, LORDS WATSON, MAONAGHTEN, MORRIS 

and shand). — I n that case [Att. -Gen. v. Mill] 
the testator was a native of Monti ose. He spent 
many years m the Island of Canacou, where he 
owned land and amassed a large fortune. He 
returned to Montrose, and stayed there about 
five years ; then he came to England, and resided 
first in London and afterwards m Bath, up to his 
death m 1805, fourteen years afterwards. In 
1791 he executed a will and a deed, by which he 
gave money to be invested in the purchase of 
land, ordering the income to be paid to certain 
Scotch trustees for the benefit of indigent ladies 
in Montrose. His will, with four codicils — all in 
English form — was proved m England. In his 
will and contemporaneous deed he described 
himself as of the Island of Cariacou, now residing 
in Marylebone. His codicils, it was stated at the 
bar, contained similar descriptions. His foreign 
assets were transmitted to England, and were 
administered under the direction of the Court of 
Chancery, and were the subject of a decree which 
paid no regard to the charitable gift. Subse- 
quently an information was filed by the Att.-Gen. 
for the establishment of the charity by purchase 
of land m Scotland. It was held by Lord 
Lynclhurst, first in. Chancery and afterwards m 
the H. L., that the testator must be taken to have 
directed the purchase of land in England, and 
that his gift contravened the mortmain laws, 
and was void. It is now argued that the testator 
was a domiciled Scotchman, and that the case 
decides that a bequest of money in a Scotch will 
directing the purchase of land m England for a 
charity is a void bequest. But the } assumption 
that the testator had a Scotch domicil is not 
warranted by anything to be found m the 
reports. . . . For some reason — doubtless a 
sufficient one — it was the common ground of 
argument that the will was governed from first 
to last by English law. There is not a trace m 
the reported statements, arguments, or judgments 
that anybody asked what would be the effect of 
a will not governed by English law, which is the 
question now propounded to their 'lordships. It 
is time that Mr. J. Story (Conflict of Laws, sect. 
446) and Mr- Westlake (Private International 


Law, sect. 165) both treat the decision as cover- 
ing the case of a foreign will. But, on examining 
the case, that appears to their lordships to be a 
misapprehension of the point really decided So 
far as they know, the present question is wholly 
untouched by authority. — p. 40. 

Barnaby v. Bardsley (1 854)) 28 L. J Ex. 
326 ; S. C. iiom. Burnaby v. Barsby, 4 
. H. & N. 690. — EX , questioned. 

Webster r. Southey (1887) 56 L. J. Ch. 785 ; 
36 Ch. D. 9 : 56 L. T. S79 ; 35 W. R. 622 ; 52 
J. P. 36. — KAY, J. See judgment at length. 

Att.-Gen. r. Jones (1849) 19 L. J. Ch. 266 ; 
1 Mac. & G. 574 ; 1 H. & Tw. 493.— 
COTTEnham, L.O.. explained. 

Myers v. Perigal (1852) 22 L. J. Ch. 431 ; 2 
De G. M. & G. 599 ; 17 Jur. 145 ; 1 W. R, 57.— 
st. Leonards, L.o. ; reversing (1849) 18 L. J. Oh. 
185; 16 Sim. 533; 13 Jur. 223 — SHADWELL, V.-C. 

Att.-Gen. v. Jones, considered. 

Christmas, In re, Martin v. Lacon (1886) 55 
L. J. Ch. 878 ; 33 Ch. D. 332— C.A. (post, col. 
346). 

Myers v. Perigal, fallowed. 

Ware v. Cumberlege (1855) 24 L. J. Ch. 630 ; 
20 Beav. 503 ; 1 Jur. (N.S.) 745 ; 3 W. R. 
437 . — romilly, M.R., overruled. 

Edwards v. Hall (1855) 25 L. J. Ch. 82 ; 6 
De G. M. & G. 74 ; 1 Jur. (N.S.) 1189 ; 4 W. R. 
Ill; affirming (1852) 22 L. J. Ch. 1078; 11 
Hare, 1 —wood, v.-c. 

oranworth, L.O. — I am aware that, in thus 
deciding that the shares in these companies are 
not within the statute [of mortmain], 1 differ 
from the M.R. in Ware v. Cumberlege. I do 
this with the less regret, because, after all, my 
decision rests quite as much on the necessity of 
adhering to prior decisions as on the conviction 
that those decisions were, in their origin, such as 
1 should have come to. His honour did not 
think that Mgers v. Perigal bound him, relating 
as that case did to a banking concern. I have 
already indicated my reasons for thinking that 
it does govern this case ; indeed, the reasoning* 
there is applicable d fortiori to this case. — p. 86. 

Myers v. Perigal, followed. 

Marsh v. Att.-Gen. (1861) 2 J. & H. 61 ; 7 
'Jur. (N.S.) 184 ; 3 L. T. 615 ; 9 W. R. 179.— 
WOOD, v.-c. And see post, col. 341. 

Myers v. Perigal, distinguished. 

Ashworth c. Munn (post, col. 342). 

Myers v. Perigal, referred to. 

Watts, In re, Cornford v. Elliott (post, 
col. 344) ; Christmas, In re, Martin v. Lacon 
(post, col. 345). 

Way v. East (1853) 23 L. J. Ch. 209 ; 2 
Drew.44 . — kindersley, v.-c., not applied. 

Edwards v. Hall (supra'), approved. 

Fisher v. Brierley (1860) 29 L. J. Ch. 477 ; 6 
Jur. (N.S.) 615 ; 8 W. R. 485.— KNIGHT BRUCE 
and turner, l.jj. ; reversing 6 Jur. (N.S.) 159 ; 

8 W. R. 199. — romilly, m.r'. 

Edwards v. Hall, followed. 

Somers- Cocks, In re, Wegg-Prosser r. Wegg- 
Prosser [1S95] 2 Ch. 449 '; 65 L. J. Ch.49 (supra, 

| col. 320). , 
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Shadbolt v. Thornton (1819) 18 L. J. Ch. 
392 ; 17 8am. 19 ; 13 Jur. 597 .— shad- 
well, V.-c., disapproved. 

Lucas r. Jones (1867) 36 L. J. Ch. 602: 
L. E. 4 Eq. 73 ; 15 W. E. 738. — WOOD, V.O. 

Marsh v. Att.-Gen. (supra,) ancl Shadbolt v. 
Thornton, risen ed on. 

Brook r. Badley (1868) 37 L. J. Ch. 8S1 ; 
L. E. 3 Ch. 672— cairns, L.O. ; affirming (1867) 
36 L. J. Ch. 741 ; 16 L. T. 762 ; 16 W. E. 917.— 
ROM ILLY, M.U. 

Marsh v. Att.-Gen , held overruled. 

Brook v. Badley, followed, 

Ashworth r. Munn {post, col. 312). 

Brook v. Badley, explained; Kobson, Jn re, 
Emley r. Davidson (1881) 51 L. J. Ch. 337 ; 19 
Ch. D. 156. — C.A, (post, col. 311), approved and 
followed; Watts, lure, Cornfordr. Elliott (1885) 
55 L. J. Ch. 332 ; 29 Ch. D. 917, — C A. ( post, 
col. 311); referred to, Miller v Colhns [18961 
1 Ch. 573 ; 65 L J. Ch. 353.— C.A. (post, col. 315). 

Sparling v. Parker (1816) 16 L J. Ch. 57 ; 

9 Beav. 150 ; 10 Jur. 418 .— langdale, 
M.R., approved. 

Tomlinson v. Tomlinson (1823) 9 Bcav. 159, 
— leach, M.R., disapproved . 

Walker v. Milne (1819) 18 L. J. Oh. 288 ; 11 
Beav. 507 , 13 Jur. 933. — langdale, m.r. 
And see post, col. 313. 

Sparling v Parker and Walker v. Milne, 

approved. 

Ashton v. Langdale (Lord) (1851) 20 L. J. Ch. 
231 ; 1 De G. & Sin. 102 ; 15 Jur. 568.— knight 
BRUCE, v.-C. 

Ashton v. Langdale (Lord), held overruled. 
Jervis v. Lawrence (post, col. 313). 

Walker v. Milne, approved. And sec col. 318. 
Gardner v. L. C. & D. By. (1867) 36 L. J. Ch. 
323 ; L. E. 2 Ch. 201 ; 15 L. T. 552 ; 15 
W. E 321.— cairns and turner, l.jj., 
applied. 

Holdsworth •/:. Davenport (1876) 16 L. J Ch. 
20 ; 3 Ch. D. 185 ; 35 L. T. 319 ; 25 W. E. 20.— I 
M ALINS, v.-c. And see post, col. 318. 

Holdsworth v. Davenport, distinguished . 
Chandler v. Howell (1876) 16 L. J. Ch. 25 ; 
1 Ch. D. 651 ; 35 L. T. 592 ; 25 W. E. 55.— 
HALL, V.-C. And see post, col. 318. 

Gardner v. L. C. &D. By., applied. And sec 
post, col. 317. 

Holdsworth v. Davenport and Chandler v. 
Howell, discussed. 

Mitchell’s Estate, In re, Mitchell v. Moberly 
(1877) 6 Ch. D. 655 ; 37 L. T. 115 ; 25 W. E. 903. 

bacon, v.-c. discussed the cases at consider-' 
able length, and though he did not say the two 
last cases were irreconcilable, yet, if he hack to 
choose between them, he held the decision of 
Malms, V.-C., to be preferable to that of 
Hall, V.-C. 

Walker v. Milne (supra), approved. 

Ashton v. Langdale (Lord) (supra) and 
Chandler v. Howell, overruled. 

Attree « Hawe (1878) 17 L. J. Ch. 157, S63 ; 
9 Ch. D. 337 ; 38 L. T. 733 ; 26 W. E. 871.— 


C.A. JESSEL, M.R., JAMES, BAGGALLAY and 
BRAMWELL, L.JJ. ; reiersing, (1877) 37 L. T. 
399.— HALL, V.-C. And sec post, col. 318. 

Attree v Hawe, distinguished. 

Ashworth r. Munn (1880) 15 Ch. D. 363 ; 50 
L. J. Ch. 107 ; 13 L. T. 553 ; 28 W. E. 965. 

JAMES, ii.J. — There are some expressions in 
the judgment which I prepared in . . . Attree 
v. Hawe which seem to indicate that we 
thought the cases had gone to the extent of 
saymg that no share m a partnership which had 
land for the purposes of the partnership, or real 
property, or impure personalty, as part of the 
assets or capital, was hit by the statute of Geo. 2 ; 
that expression was not reaHy applicable to any- 
thing we then had before us to decide ; it was 
expressed rather too generally, and I may say, 
speaking for myself, inadvertently. ... It 
certainly had been decided in Mgers v. Peri gal 
(supra, col. 310) and other cases of exactly the 
same character that shares m a jomt-stock com- 
pany, whether incorporated or unincorporated, 
which has land either as the substratum of its- 
business, or other real assets as part of the assets 
of the business, are to be dealt with for the pur- 
poses of the statute as pure personal estate, but 
that is because they are to he treated just as if 
they were shares in a corporation, and they have 
always been held to be unaffected by the statute. 
The great distinction Between that class of cases- 
and the case of a private partnership is this, that 
in all those cases the intent and meaning of the 
partners is that the partnership, whether it be 
large or small, is to be in the nature of a cor- 
poration, they are all of them intended to have- 
perpetual existence, and they are all intended to- 
exist with fluctuating bodies of members from 
time to time, just like a corporation. Then no 
partner is ever supposed to have anything to do 
with the land except as one of the society 
through the machinery provided by the act or 
deed of settlement, and is never intended to have 
anything to do with the land m any' shape or' 
form except to get the profits from the land or 
the profits from the business of which the land 
, is a part, and it is always intended that every 
share should pass m the market as a distinct 
thing, and in point of beneficial ownership 
wholly unconnected with the land or with the 
real assets of the partnership property of the 
company That was the class of cases with 
respect to which the decision I have leferred to- 
was made. The principle which was established 
in Mgers v. Pengal was applied by this Court 
in Attree v. Hawe to what is called debenture 
stock in railroads.— p. 368. 

brett, l.J. — Now, the authorities seem to me 
to have gone to this length, that although the 
devise to a charity is in terms of money only, 
and although the only thing which by the 
devise will come to that charity is money, yet if 
in order to effectuate the devise in favour of that 
charity it may he necessary to deal with an. 
interest in land of the testator — the devise is 
•within the Statute of Mortmain. It appears to- 
me that the construction of that statute has been 
carried as far as that, and that Brooh v. Badley 
(supra, col. 311), before Lord Cairns, cannot he 
supported, and cannot be faithfully followed 
unless it is a decision to the full effect of that 
proposition. The decision in Brooh v. Badley 
seems to me virtually, and indeed intentionally, 
to overrule Marsh v. Att.- Ctcn. (pupru, col. 340), 
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ami tlie case of Brook v. Badley is one we are 
bound to follow. — p. 371. 

COTTON, L.J, — No doubt Marsh y. Att.-Gen. 
■does seem to support the argument that as the 
testator could get nothing but money, although 
that money 'was to be produced by a sale of real 
estate, yet he could leave his interest such as it 
was to charity. But if that was the principle 
■on which Marsh v. Att -Gen. was decided, it was 
clearly inconsistent not only with the principle 
of the decision, but with the decision itself, of the 

L. C. m Brook v. Badley , and of course we are 
bound by that decision of the L.O., even although 
we did not think it right, which in my opinion it 
is. . . . Then how does the decision that the gift 
of a share m such a company as that in Myers v. 
Bengal is not nothin the Act of Geo. 2 apply 
to such a case as this ? There is the great dis- 
tinction that the shares in that case fiom the 
constitution of the company were capable of 
being realised without winding up the concern, 
and therefore what the charity took was a share 
which it could sell in the market or might hold 
without any objection as to its being an interest 
in land, whereas, in the present case, the interest 
-of the testator m this partnership property could 
only be realised by requiring the assets to be 
realised, that is, that this particular asset should 
be sold and a portion of the proceeds of sale 
paid to him. That involves, for the purpose of 
realising that -which he gives to the charity, the 
necessity of dealing with land, and gives him, 
for the purposes of so dealing as to realise his 
interest, an interest or charge upon the land. — 
pp. 375, 376. 

JAMES, L.J. — With regard to one thing that 
Cotton, L.J. has mentioned, I may say I do not 
consider the decision of a L.C. is absolutely 
binding upon us, because every L.C.’s decision 
was liable to be reheard not only by himself but 
by his successor, and there are instances known 
■of it. — p. 377. 

Ashworth v. Munn, distinguished. 

Pickard, In re. Emsley r. Mitchell [1894] 3 Ch. 
704 , 64 L. J. Cb. 92.— O.A. (post, col. 349). 

Thornton v. Kempson (1854) 23 L. J. Ch. 
977 ; Kay 592 ; 2 W. R. 299.— WOOD, V.-O., 
followed. 

Attree v. Hawe (supra), discussed. 

Finch V. Squire (1804) 10 Yes. 41 ; 7 ft. R. 
37. — GRANT, m.e , distinguished. 

Harris, In re, Jacson r. Governors of Queen 
Anne’s Bounty (18S0) 15 Ch. D. 561 ; 49 L. J. 
Ch. 6S7 ; 43 L. T. 116 ; 29 W. R. 119.— JESSEL, 

M. E. And sec post, col. 344. 

Finch v. Squire, held overruled. 

Walker v. Milne (col. 341) Attree v. Hawe, 
and Harris, In re, Jacson v. Governors of 
Queen Anne’s Bounty, followed. 

Jervis *. Lawrence (1882) 52 L. J. Ch. 242 ; 
22 Ch. D. 202 ; 47 L. T. 428 ; 31 W. R. 2G7.— 
BACON, V.-O. 

Finch v. Squire, discussed; Payne r Esdaile 
<1888) 58 L. J. Ch. 299; 13 App. Cas. 613; 59 
L. T. 568 ; 37 W. R. 273 ; 53 J. P. 100.— H.L. (E.). 
LORDS HERSCJHELL, MACNAGHTEN and E1TZ- 
GERAld, questioned ; Pickard, In re, Emsley v. 
Mitchell (post, col. 349). 

Att.-Gen. v. Jones (1817) 3 Price, 368, ques- 
tioned. 


Tompson r. Browne (1835) 5 L. J. Ch. 64 ; 3 
Myl. & K. 32. — pepys, m.r. 

Att.-Gen, v. Jones and Tompson v. Browne, 

referred to. 

Jeffries r. Alexander (1860) 31 L. J. Ch. 9 ; 
8 H. L. Cas. 594 ; 7 Jur. (N. s ) 221 ; 2 L. T. 
768 — H.L. (E.). CAMPBELL, °L.C , LORDS ST. 
LEONARDS, WEN SLR YD ALE and KINGSDOWN . 
LORD CRANWORTH dissenting ; assisted by the 
JUDGES; reversing S. G. nom. Alexander r. 
Brame (1855) 7 DeG. M. & G. 525 ; 1 Jur. (n.s.) 
1032 — KNIGHT BRUCE and TURNER, L.JJ., 
assisted by the JUDGES ; who varied (1S54) 19 
Beav. 436. — romilly, m.r. 

Jeffries v. Alexander, applied. 

Fox r. Lownds (1875) 44 L. J. Ch. 474 ; 
L R. 19 Eq. 453 ; 23 W. R. 404.— jessel, m.r. 

Jeffries v. Alexander, considered. 

Robson, In re, Emley r. Davidson (1881) 19 
Ch D. 156 ; 51 L. J. Ch. 337 ; 45 L T. 418 ; 30 
W. R. 257.— c A. 

lindley, L.J. — The 0. A,, m Alexander v. 
Brame, decided that the settlement of debts to 
charitable purposes did not avoid the statute : 
the H. L. never said the contrary, nor did any 
judge ever dissent from that proposition. So far 
from that, having read the case, it appears to me 
that we may take it as pretty well decided that 
a simple settlement of debts to charitable pur- 
poses does not come within the statute. The 
decision m the II. L. in Jeffries v. Alexander 
was, that what was there called a debt was not 
in substance a debt at all, but was the residue of 
a man’s property, whatever he chose to make it 
amount, to, after bequeathing legacies. The 
covenant m Jeffries v. Alexander was most 
extraordinary, as it amounted to this, that the 
settlor would leave property amounting to 
60,0002., after paying all his debts and legacies, 
to charitable purposes. . . . Fox v. Lownds is 
a case of a similar kind, and not like this, which 
is a case of a pure and simple covenant to pay 
20.000Z. . . . That [ Brook v. Badley (supra, 
col. 341)] was a bequest of a legacy by the 
legatee to charitable purposes, and the legacy so 
bequeathed was treated by Lord Cairns as partly 
payable out of personalty and partly out of real 
estate, and this was ascertained when the bequest 
to the charity took effect ; so that the legacy 
bequeathed was not apportionable, and, therefore, 
the gifts failed. — p. 168. 

JESSEL, M.R. and LUSH, L.J. to the same effect. 

Harris, In re (supra, col. 343), explained. 

Watts, In re, Cornford r. Elliott (1885) 29 
Ch. D. 947 ; 55 L. J. Ch. 332 ; 53 L. T. 426 ; 33 
W. R. 885.— c.A. 

cotton, L.J. — Harris, In re, has really no 
bearing on the present case. What was relied 
on was an expression by the late M.R. that the 
statute did not apply to an interest which did 
not directly affect land. To say that only a 
direct interest in land is hit by the statute, 
would contradict its terms, for it says nothing 
about the interest being direct. The distinction 
is that what is given is not an interest in land, 
merely because the donee may by some legal 
proceedings acquire an interest in land. An 
ordinary debt is not an interest in land, though 
the creditors can by proceedings at law. attach 
the debtor’s lands, and I think that the observa- 
tions of the late M.R. were intended only to 
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apply to snob, a ease as that, the case of a gift 
of something which by itself gives no interest in 
land. The decision does not bear on the present 
case. The justices of the peace there had no 
power to seize the land or give any interest m it, 
but only to demand payment from certain 
persons. The fact that those persons could levy 
on the land the* sums which they were called 
upon to pay could not make those sums a charge 
upon or interest in land. In Robson, In re, a 
debt was bequeathed, and at the time when 
it came to be enforced it had become payable 
out of land, but that did not alter its original 
character of a personal debt. None of these 
cases require an unnatural construction of the 
words of the statute. Here the question we 
have to answer is whether the testator’s interest 
was an interest in land or not. It would be 
introducing too great a refinement to say that it 
ivas not. .Brook v. Radley (supra, col. 311) is 
a strong case in favour of the respondent, for 
there it could not be said that the charity could 
have laid hold of any land. Lord Cairns there 
said that the question was whether what was 
given was an interest in or charge on land. The 
second point, whether the charity is not entitled 
to an apportionment, is a nice point, but it is 
covered by Brook v. Radley, and though some- 
times a decision of the C. A. is overruled, this is 
only to be done with great caution. I think, 
however, that the decision in that case was 
right.— p. 952. BAG- GALL AY and bey, l.jj. 
concurred. 

Watts, In re, Cornford v. Elliott, applied. 

Miller v. Collins (189(1) 65 L. J. Ch. 353; 
[1896] 1 Ch 573 ; 74 L. T. 122 ; 44 W. E. 466.— 

O.A. BINDLEY and A. L. SMITH, L.JJ., KAY, L.J. 
dissenting ; reversing 73 L. T. 530. — STIRLING, J. 

Ion v. Ashton (I860) 28 Beav. 379 ; 2 L. T. 
686 ; 8 W. R. 573.— ROMILLY, M.R., and 
Knapp v. Williams (1798) 4 Ves. 430, n., 
questioned . 

Christmas, In re, Martin v. Lacon (1886) 55 
L. J. Ch. 878 ; 33 Ch. D. 332 ; 55 L. T. 197 ; 
34 W. E. 779.— 0. A. ; reversing (1885) 54 L. J. Ch. 
1164 ; 30 Ch. D. 544 ; 53 L. T. 530 ; 34 W. E. 8. 

— OHITTY, J. 

COTTON, L.J. — As regards Knapp v. Williams, 
it may be said m the first place that it is not 
exactly known how it got to be Avhere it is in the 
note, or who gave the report of it. The note is 
very short, and although it appears from the note 
that nothing was charged except the tolls paid 
on a turnpike road, it must not be forgotten that 
Lord St. Leonards stated in Myers v. Bengal 
(supra, col. 340) this : “ Some of the authorities 
cited have gone considerable lengths, as, for 
instance, Knapp v. Williams, where there was 
the bequest of sums secured by a mortgage of 
turnpike tolls ; but m that case it is to be 
observed that there was an actual assignment of 
the real property on which the tolls were 
secured ; there was, therefore, something more 
than mere savouring of realty.” If that was the 
fact, the decision could not have been otherwise, 
because, of course, a mortgage of land is un- 
doubtedly an interest in land within the mean- 
ing of the statute But we have not been able 
to find whet I er in fact that was so. Lindley, 
L.J. lias looked at and I have looked at the 
passages in the Acts of 10 Geo. 1, c. vi., and 
1-1 Geo. 2, c. vi., under which the mortgages were 
issued, but we have not been able to see the first 


Act, 3 Geo. 1. And although we do find that 
the trustees have power to deal with some land 
and real estate which was vested m them, we 
cannot find whether these mortgages did m fact 
comprise real estate, as Lord St. Leonards thought 
they did. But even if they compiised the tolls- 
only, what did Lord Loughborough, in his judg- 
ment m Knapp v Williams say ? He said : 

“ From the nature of the interest created by the 
Act, these tolls granted in perpetuity are cer- 
tainly a hereditament ; it is m its nature an 
interest affecting land.” Now that shows the 
ground on which he arrived at that decision ; 
and even if the mortgages did not in fact com- 
prise real estate, yet it may be that the tolls 
were so connected with the land that, m the 
opinion of Lord Loughborough, they might be 
considered as an incorporeal hereditament con- 
nected with land, and therefore a hereditament 
within the meaning of the statute. But he goes 
on to say : “ There is another species of tolls 
which gives no right at all in the land.” He 
there points, in my opinion, to what the “ duties ” 
are in the present case. In that case Lord 
Loughborough considered that tolls for the use 
of a turnpike road, and toll-houses which were 
vested in trustees and Avere kept out of the tolls, 
were so far connected with the land as to be an 
incorporeal hereditament within the statute. But 
that does not apply to the present case, where 
the duties are of a very different nature. The 
connection between the right to receive the 
tolls, and the repairing and keeping up of the 
road in that case, was very different from the 
connection which there is in the present case 
between the right to receive the duties and the 
obligation which is thrown upon the Commis- 
sioners. Then there is Ion v. Ashton, where a 
bequest of a sum of money charged on the tolls 
of a harbour was held void under the Statute of 
Mortmain ; but the M.E. expressly decided that 
question upon the authority of Knapp v. Wi lliams. 
It may be added that the dock tolls in that case 
were so connected with the land as to come 
withm Knapp v. Williams ; but if they were 
not so connected, I think he was wrong in deciding 
that the case was governed by Knapp v. Williams. 

. . . There is another case which I will refer to, 
because, although it does not directly bear on the 
question of what would come within the statute, 
yet it points to the distinction upon which, I 
think, this case ought to be decided — I mean 
Att.- Gen. v. Jones (supra, col. 340), where the 
question was whether a large sum of money 
which had been paid under an Act of Parliament 
for the purchase of the Skerries Lighthouse, and 
the profits arising from the tolls thereof was to 
be considered as arising from land or not. The 
Act directed that the money arising from the 
sale should be invested in land, and therefore it 
would retain its position of land if what it arose 
from was land. And it was held that the light- 
house had the tolls so attached to and dependent 
upon it that the whole must be considered 
together as real estate. The distinction pointed 
out in that case by the L.C., and which agreed 
with that stated by Bayley, J. in Bex v. Coke 
[ (1826) 5 ]L. J. M C. 8 ; 5 B. &C. 797], which was 
a question of how a lighthouse should he rated, 
was as follows : “ The question then is, the 
house being clearly real property ” — that is, the 
lighthouse — “for there is no doubt about that, 
whether the privilege of receiving tolls on con- 
dition of keeping up the light is not an incident 
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or addition to the income and the profit arising 
from the house, or whether it is a totally distinct 
and independent franchise, which in that case 
would be' personalty and not realty.” And he 
decided that, as this particular lighthouse had to 
be kept in repair, and the right to receive the 
tolls was only an incident to the lighthouse being 
kept up and being maintained by the person 
obtaining the tolls, the right to receive the tolls 
was inseparably connected with the title and 
use of the house, and they must be regarded as 
realty. But he points out that there might be 
merely a personal franchise not so connected 
with any land, nor with the use of any land, as 
to be simply personalty. — p. 8SH. lindley 
and lopes, L.JJ. concurred. 

Gardner v. L. G, & D. Ey. (s upra, col. 311), 
followed. 

Yerbury’s Estate, In re, Ker r. Dent (1889) 
62 L. T. 55. — OHITTY, J. And, see post, 
col. 318. 

Gardner v. L. C. & D. Ey.. applied. 

Hallett, In re, Howarth v. Massey (1889) 5 
Times L. E. 285. — north, J. Aild see post , 
col. 350. 

Knapp v. Williams and Christmas, In re, 
Martin v. Lacon (supra), discussed and 
applied. 

Gardner v. L. C. & D. Ey., distinguished. 

David, In re, Buckley v Royal National Life- 
boat Institution (1889) 59 L. J. Ch. 87 ; 13 
Oh. D. 27 ; 62 L. T. 141 ; 38 W. R. 162.— O.A. ; 
affirming, 58 L. J. Ch. 542 ; 41 Ch. D. 161. — 
JNORTH, J. 

Coleridge, C.J. — Now that case (Knapp v. 
Williams ] has been certainly open to the obser- 
vations that have been made upon it by several 
judges who noticed it, and especially by . . . 
Cotton, L.J. in Christmas, In re, in which he 
goes at some length into the case, and expresses 
his view upon the case, but which does not 
-appear to me, on the present argument, to express 
any decided opinion. If Knapp v. Williams is 
binding upon us, then there seems to be clearly 
an end of this case, . . . because the apparent 
meaning of Knapp v. Williams — subject, I quite 
admit, to the difficulties pointed out by my 
learned brother in his commentary in Christmas . 
In re — was that bonds not distinguishable from 
those in the present case were held to be within 
the Statute of Mortmain. But the case is in- 
teresting because Lord Loughborough draws the 
distinction (a distinction which I suppose is 
perfectly well established) that there are two 
sorts of toll — that there is a toll so intimately 
connected with the possession of land, and so 
entirely bound up with land and arising out of 
land, that the mortgage or grant of such a toll 
would be within the Statute of Mortmain ; and 
the other, a toll clearly severable from the posses- 
sion of land, and not arising out of its possession, 
which would not be within the Statute of Mort- 
main. — p. 89. 

cotton, L.J. — That case [ Gardner v. L. C. % 
D. Ryi] entirely differs from the present case ; 
because here there is power to charge generally 
the undertaking of this harbour ; but to do so m 
this manner is to charge — what was in the view of 
the legislature I do not know — the particular sums 
of money arising from that undertaking ; and in 
the direction which is given as to the application 
of this general fund, which comprised, as Mr. 
Vaughan Hawkins pointed out, certain sums of 


money which came into the trustees’ chest, the 
first direction is to pay the interest on these deben- 
tures, which is entirely different from the direc- 
tions contained m the Railway Act, and entirely 
inconsistent with the views of the C. A. and 
which Turner, L.J. took, with reference to the 
directions contained in the Railway Acts. . . . 
In Christmas , In re, we came to the conclusion 
that the sum of money which was charged there 
was a sum of money in no way connected with 
the use of the land, that it was a sum to be paid 
by all the masters of ships who came within 
certain limits, not in any way using the land, 
and the payment was in no way connected with 
the use of the land. It could not be said, there- 
fore. that the right to receive that was any 
interest in land. — pp. 91 — 92. 

FRY, l.j. — Knapp v. Williams and Christmas, 
In re, have drawn and approved a distinction 
between two kinds of tolls, the one which is not 
connected with the land so as to make it an incor- 
poreal hereditament ; the other which is so con- 
nected with the land as to make it an incorporeal 
hereditament. Now, whether that distinction 
was rightly drawn in the particular case of Knapp 
v. Williams with regard to the particular tolls, is 
entirely immaterial for the purpose of our present 
inquiry. It is enough that the decisions which 
are binding upon us have drawn that distinction, 
and that compels us to inquire to which of the 
two kinds of tolls do the tolls m question belong. 
— p. 93. 

See now Mortmain and Charitable Uses Act, 
1891 (54 & 55 Viet, c. 73), s. 3. 

Walker v. Milne (supra, col 341) ; Gardner 
v. L. C. & D. By. (and see post , col. 330) : 
Attree v. Hawe (supra, col. 341) : Holds- 
worth v. Davenport (supra, col. 341) ; 
and Chandler v. Howell (supra, col. 341), 
applied. 

Yerbury’s Estate, In re, Ker v. Dent (supra, 
col. 347), approved. 

David, In re, distinguished. 

Parker, In re, Wignall r. Park [1801 J 1 Ch. 
682; 60 L. J. Ch. 195; 64 L. T. 257; 39 
W. R. 346. 

Stirling, J., after referring to the earlier cases, 
said : It is to be observed that m Walker v. 
Milne, Gardner v. L. C. 4’ K. Ry. and Attree v. 
Hawe all the judges rely on this— that a different 
construction of the security would enable the 
mortgagee to break up and destroy that which 
| was intended by the legislature to be maintained 
as a going concern. The headnote to the report 
of Attree v. Hawe [9 Ch. D. 337] says that 
Chandler v. Howell was overruled. It was not, 
however, expressly overruled ; and the learned 
counsel for the appellants say m their argument : 
“ Chandler v. Howell might well stand with a 
reversal of the present decision.” The C. A. did, 
however, expressly approve the decision in 
| Walher v. Milne; and it is, I think, to be 
inferred from the judgment that their lordships 
approved of the decision of Malms, V.-C. m 
Holdsworth v. Davenport. ... As regards 
David, In re, it is to be observed that the mort- 
gage there in question contained an assignment 
simply of the several rates, tolls, rents and other 
moneys arising and accruing by virtue of the 
Acts. There was no assignment of the under- 
taking nor anything equivalent to such an 
assignment ; there was, therefore, wanting that 
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which formed the basis of the judgments in Walker 
v. Milne, Gardner v L. C. \ 1. Ry and Attree 
v. Hawe. It was held that under these circum- 
stances the mortgage created a specific charge on 
certain tolls which formed part of the subject 
matter of the security. — p. 691. 

Attree v. Hawe, principle applied. 

David, In re, referred to. 

Thompson, In re, Bedford v. Teal (1890) 59 
L. J. Ch. 689 ; 45 Oh. D. 161 ; 63 L. T. 471 ; 39 
W. R. 50.— C. A. COTTON, BOWEN and FRY, 
L.JJ. ; reversing (1889) 59 L. J. Ch. 249 ; 61 
L. T. 671 ; 38 W. R. 249. — STIRLING, J. 

Thompson, In re, Bedford v. Teal, distin- 
guished. 

Holmes, In re, Holmes v. Holmes (1890) 60 
L. J. Ch. 267 ; 63 L. T. 477. 

KAY, j.— What Cotton, L.J. in effect says is, 
that the bond was one which, according to the true 
construction, charged merely the surplus of the 
borough fund after the other matters which had 
to be satisfied out of the fund were so satisfied. 
Whether all the reasoning in that case satisfies 
people’s minds or not, of course this Court is 
bound by it in a similar case. Here there is not 
a charge on the borough fund or anything of the 
kind. The charge is on the city rate and the 
land of the corporation, as provided by the Act 
of Parliament. It is no answer to that to say, 
that thefe are certain things which are in the 
first instance to be paid out of the rents, which 
might or might not exhaust them. — p. 270. 
And see post , col. 350. 

Attree v. Hawe, discussed and applied. 

Pickard, In re, Emsley r. Mitchell (1894) 
64 L. J. Ch. 92; [1894] 3 Ch. 704; 7 R. 
479 ; 71 L. T. 558.— o.A. lindley, lopes 
and davey, L.JJ. ; affirming 42 W. R. 375. — 
NORTH, J. 

davey, L.J. — I lay aside cases like Ashworth 
y. Munn (supra, col. 342), because those do not 
relate to the securities of a corporation of this 
description. Ashworth v. Munn related to the 
interest of a partner m a common law partnership, 
as to which different considerations arise. . . . 
Taking this view of the case [that the debenture 
stock was a charge only on the fruits of the 
undertaking], it is unnecessary for us to express 
any decided opinion upon the point which was 
very much argued before us, whether Finch v. 
Squire (supra, col. 343) . . . has or has not 
been overruled, or, if it has not been overruled, 
whether it ought to be overruled. In the view’ 
which I have expressed of this case, I do not 
think that that question applies, because Fineh 
v. Squire must be regarded as a case in the 
second category to which I have referred — 
namely, as a case in which there was a specific 
charge on specific property. But, as the point 
has been mentioned, I will just say this, that the 
reasoning of Sir W. Grant in Finch v. Squire 
seems to be of rather a refined character ; and 
probably Finch v. Squire would not be decided 
as it was at the present day. On the other hand, 
I think it is scarcely right to say that it was 
overruled by Attree v. Hawe, because, m my 
opinion, the decision in Attree v. Hawe does not 
touch cases of the class represented by Fineh v. 
Squire. — pp. 96 — 97. 

See also the judgments of the other L.JJ. 


Gardner v. L. C. & D. By., (supra, col. 341), 
discussed. 

Cluff v. Cluff (1876) 2 Ch. D. 222 ; 24 
W. E. 632— HALL, V-C., followed. 

Hallett, In re, Howarth v. Massey (supra, 
col. 347), commented on. 

Crossley, In re, Birrell v. Greenhough (1897) 
66 L. J. Ch. 558 ; [1897] 1 Ch. 928 ; 76 L. T. 
419 ; 45 W. R. 615 ; 61 J. P. 390. 

kekewich, J. — I venture to think that that 
case [Gardner v. L. C. S> JD. Ry.] is extremely 
important, but has been much misunderstood. 
The real meaning of that case in reference to 
this branch of the law is to he found in two 
or three words of Davey, L.J. - in Pickard, 
In re (supra, col. 349), where he says: “They 
(that is, Turner, L.J. and Lord Cairns in 
Gardner v. I. C. D. Ry.') in substance said 
this: ‘Whatever may be the words used, it is 
a charge only on the fruits of the undertaking.’ ” 
And that it is in effect precisely what Lord 
Cairns said in his celebrated judgment in 
Gardner v. L. C. 4' D- Ry-, as to the frmt- 
bearing tree. . . . There was no charge on the 
land, and in fact Gardner v. L. C. 4' D- Ry- is 
a distinct decision, that the debentures were 
not a charge on the surplus land. Attree v. 
Hawe, therefore, dealing with debenture stock, 
is not of so much value as otherwise it might 
be . . . The case [ Cluff v. Cluff ] ought not 
to have been reported, because there was no 
argument ; nor, so far as I can make out, was 
there any one there to argue on behalf of the 
Freemasons’ Charities. I suppose that the 
learned judge and the learned counsel thought 
that the point was not worth serious argument, 
and therefore the charities were not served, or 
it may be that the charities had an opportunity 
of appearing, and did not think fit to appear. 
It is an unsatisfactory decision, but it is an 
expression of judicial opinion, and I find it 
thus cited in Tudor’s Charitable Trusts (3rd ed.) 
at p. 409: “It has also been held that Metro- 
politan Board of Works Consolidated Stock 
cannot he bequeathed to a charity — Cluff v. 
Cluff." ... I do not think that I could decline 
to follow that unless I were satisfied that it 
W’ere wrong, and that there were other decisions 
inconsistent with it. But I turn to the decision 
of Kay, J. in Holmes, In re, Holmes v. Holmes 
(supra, col. 349). I do not think that is precisely 
the same case, or that it has a direct bearing, 
but still I think the substance of his judgment 
is in accordance with that of Hall, V.-C. in 
the other case. Attree v. Hawe and Gardner 
v. L. C. 4' D- Ry • were cited to Kay, J., but 
he did not proceed upon either of those cases, 
but on the principle that it was a charge on 
land. That case seems to me to he against the 
view that I am asked to take, that this sum 
of stock is pure personalty. Then, besides that, 
I have Hallett, In re, Howarth v. Massey, 
before North, J. I confess that, as that case 
is stated in the Times Law Reports, it seems 
to me to he inconsistent with the decision of 
North, J. himself, affirmed by the C. A. in 
Pickard, In re, but there the stock in question 
was Leicester Corporation Three-and-a-Half 
per cent. Redeemable Stock, apparently not 
being a direct charge on land except as 
being 1 the property of a corporation ; and 
I North, J. held that he was bound by numerous 
cases to hold that it was a charge on the land, — 
p. 560. 
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Meredith, v. Holman (1847) 16 M. & W. 70S ; 
16 L. J. Ex. 126, followed. 

Smith v. Wood (1889) 59 L. J. Q. B. 5 ; 24 
Q. B. D. 23 ; 61 L. T. 870 ; 38 W. R. 138 ; 54 
J. P. 324. — C.A. ESHER, M.E., LINDLEY and 
LOPES, L.JJ. 

Roberts v. Woodward (1890) 59 L. J. M. 0. 
129 : 25 Q B D. 412 ; 63 L. T. 200 ; 38 
W. R. 770 — POLLOCK, B. and SMITH, j., 
distinguished. 

Franklin r. Godfrey (1894) 63 L. J.M. C.239 ; 
10 R. 523 ; 43 W. R. 46. — MATHEW and 

KENNEDY, JJ. 


COLONY. 

Legislative Assem bly. — Contempt. 

Beaumont v. Barrett (1S36) 1 Moore P. C. 
59. — P.C. SHADWELL, V.-C , PAEICE, B., 
bosanquet and eeskine, JJ., overruled. 

Kielley v. Carson (1843) 4 Moore P. C. 63 ; 7 
Jur. 137. 

PARKE, B. (for self, LYNDHURST, L.C., LORDS 
BROUGHAM, DENMAN, ABINGER, COTTENHAM 
and CAMPBELL, SHADWELL, V.-C., TINDAL, 
C J , ERSKINE, J. and SIR S. LUSHINGTON).— 
Their lordships do not consider that case as one 
by which they ought to be bound on deciding 
the present question. The opinion of their 
lordships delivered by myself, immediately after 
the argument was closed, though it clearly ex- 
pressed that the power was incidental to every 
legislative assembly, was not the only ground on 
which that judgment was rested, and, therefore, 
was m some degree extra-judicial ; but besides, it 
was stated to be and was founded entirely on the 
dictum of Lord Ellenboroughm Bur dettv. Abbott 
[(1811) 14 Bast, 137. See “Parliament"], 
which dictum we all think cannot be taken as 
an authority for the abstract proposition, that 
every legislative body has the power of com- 
mitting for contempt. The observation was 
made by his lordship, with reference to the 
peculiar poweis of Parliament, and ought not, 
we all think, to be extended any further. We 
all think, therefore, that the opinion expressed 
by myself in Beaumont v. Barrett ought not to 
affect our decision in the present case, and there 
being no other authority oh the subject, we 
decide according to the principle of the common 
law, that the House of Assembly have not the 
power contended for. — p. 91. 

Beaumont v. Barrett, commented! on. 

Kielley v. Carson , followed. 

Fenton i\ Hampton (1859) 11 Moore P. 0. 
347 ; 6 W. R. 341. — p.C. POLLOOK, O.B., 

KNIGHT BRUCE, L.J., T. PEMBERTON LEIGH 
and TURNER, L.J. 

Beaumont v. Barrett, held overruled. 

Kielley v. Carson and Fenton v. Hampton, 

approved. 

Doyle v. Falconer (1866) 36 L. J. P. C. 34 ; 
L. R. 1 P. C- 328 ; 4 Moore P. G. (N.S.) 203 ; 
15 W. R. 366.— P.C LORD WESTBURY, SIR J. 
COLVILE and SIR E, V. WILLIAMS. 


30LONY. 352 

f 

Kielley v. Carson and Doyle v. Falconer, 

' approved. 

Barton v. Taylor (1886) 11 App. Cas. 197 : 
55 L. J. P. O. 1 ; 55 L. T. 158.— P.C. 

lord selborne (for self, lords blaokburn, 

MONKSWELL and HOBHOUSE and SIR R. COUCH). 
— The nature, grounds and limits of that power 
(which undoubtedly exists) [de., the inherent 
power m every colonial legislative assembly to 
protect itself against obstruction, interruption 
or disturbance of its proceedings by the mis- 
conduct of any of its members m the course of 
those proceedings] have been several times con- 
sidered at this board, especially m Kielley v. 
Carson and Doyle v. Falconer. It. results from 
those authorities that no powers of that kind are 
incident to or inherent m a colonial legislative 
assembly, without express grant, except, “ such 
as are necessary to the existence of such a body, 
and tbe proper exercise of the functions it is in- 
tended to execute” [4 Moore P. 0. 88]. Whatever, 
m a reasonable sense, is necessarily for those 
purposes, is impliedly granted whenever any 
such legislative body is established by competent 
authority. For these purposes protective and 
self-defensive powers only, and not punitive, are 
necessary. If the question is to be elucidated by 
analogy, that analogy is rather to be derived 
from other assemblies, not legislative, whose inci- 
dental powers of self -protection are implied by 
the common law, although of inferior importance 
and dignity to bodies constituted for purposes of 
public legislation, than from the British Parlia- 
ment, which has its own peculiar law and custom, 
or from Courts of record, which have also their 
special authorities and privileges recognised by 
law. “If a member of a Colonial House of 
Assembly is guilty of disorderly conduct m the 
House while sitting, he may be removed or 
excluded for a time, or even expelled . . . The 
right to remove for self-security is one thing, the 
right to inflict punishment is another. ... If 
the good sense and conduct of the members of 
colonial legislatures prove insufficient to secure 
order and decency .of debate, the law would 
sanction the use of that degree of that force 
which might be necessary to remove the person 
excluded from the place of meeting, and to keep 
him excluded.” These words were used by Sir 
J. Colvile, when delivering the judgment of this 
tribunal in Boyle v. Falconer , and their lordships 
adopt them. Tt does not, however, appear to be 
a just inference from the expressions “ excluded 
for a time” and “to keep him excluded,” that* 
a power to exclude a member, and to keep him 
excluded for a length of time unlimited, or 
limited only by the discretion of the assembly, 
was considered in Doyle v. Falconer , or ought, 
on sound principles, to be now held by their 
lordships to be necessary to the existence of 
such a body or to the proper exercise of its 
functions. — p. 203. 

Barton v. Taylor, distinguished. 

Fielding v. Thomas (1896) 65 L. J. P. C. 103 ; 
[1896] A. C. 600 ; 75 L. T. 216.— P.C. 

HALSBURY, L.O. (for self, LORDS HERSOHELL, 
WATSON, MAONAGHTEN, MORRIS, DAVEY and 
sir R. couch). — The authorities summed up 
in Burdett v. Abbott , and followed in the case of 
the Sheriff of Middlesex [11 A. & E. 273], 
establish beyond all possibility of controversy the 
right of the House of Commons of the United 
Kingdom to protect itself against insult and 
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violence by its own process without appealing 
to the ordinary Courts of law and without 
having its process interfered with by those 
Courts (p. 107). . . . No statute was there 
[. Barton v. Taylor] relied on, but the legislative 
assembly itself in that case had, in pursuance of 
statutory powers, adopted certain standing rules 
or orders for the orderly conduct of the business 
of the assembly. The trespasses complained of 
were adjudged by this board not to be justifiable 
under the standing orders. It was then sought 
to justify the acts in question as being within a 
power incident to or inherent in a colonial 
legislative assembly. This' Board refused to 
adopt that contention. . . . Their lordships are 
here dealing with a civil action, and they think 
it sufficient to say that the legislature could relieve 
members of the House from civil liability for 
acts done and words spoken in the House, whether 
they could or could not do so from liability to a 
criminal prosecution. No such question as that 
which arose in Barton v. Taylor arises here. — 
p. 109. 

Legislative Powers. 

L’TTnion St. Jacques de Montreal v. Belisle 
(1874) L. R. 6 P. C. 31 ; 31 L. T. Ill ; 22 
W. R 933.— P.C. LORD SELBORNE, SIR J. 
COLVILE, SIR B. PEACOCK, SIR M. SMITH 
and sir R. COLLIER, approved 

Dow v. Black (1875) 44 L. J P C.52; L. B. 
6 P. C. 272 ; 32 L. T. 274 ; 23 W. B 637.— P.C. 
SIR J. COLVILE, JAMES and MELLISH, L.JJ. and 
SIR M. SMITH. 

Dyke v. Walford (1S46) 5 Moore P. C. 434; 
12 Jur. 839. — P.C. ; approved , Att.-Gen. (Ontario) 
v. Mercer (1883) 52 L. J. P. C. 84 ; 8 App. Oas. 
767 ; 49 L. T. 312. — P.C. SELBORNE, L C., SIR 
B. PEACOCK, SIR M. SMITH, SIR R. COLLIER, SIR 

R. couch and sir A hobhouse ; referred to , 
Higginson and Dean, In re, Att.-Gen., Ex parte 
(1898) 68 L. J. Q. B. 198 ; [1S97] 1 Q. B. 325 ; 
79 L. T. 673 ; 47 W. E. 285 ; 5 Manson 289.— 
WRIGHT and DARLING, JJ. ; Barnett’s Trusts, 
In re (1902) 71 L. J. Ch 408 ; [1902] 1 Ch. 847 ; 
86 L. T. 346 ; 50 W. E. 681.— KEKEWICH, J. 

Att.-Gen. (Ontario) v. Mercer {supra), dimmed 
and followed, St Catharine's Milling and Lumber 
Co. v. Reg. (1888) 58 L. J. P. C. 54 ; 14 App. Cas. 
46 ; 60 L. T. 197.— P.C. EARL OP SELBORNE, 
LORDS WATSON and HOBHOUSE, SIR B. PEACOCK, 
SIR M. SMITH and SIR R. COUCH; applied , 
Att.-Gen. (Brit. Columbia) v. Att.-Gen. (Canada) 
(1889) 58 L. J. P. C. 88 ; 14 App. Cas. 295 ; 60 
L. T. 712. — P.C. HALSBURY, L.C., LORDS WATSON, 
FITZGERALD, HOBHOUSE and MACNAGHTEN. 

Att.-Gen. (Ontario) v. Att.-Gen. (Dominion 
of Canada) (1894) 63 L. J. P. C. 59: 
[1894] A. O. 189 ; 6 R. 409 ; 70 L. T. 
538.— P.C. HERSCHELL, L.O., LORDS 

WATSON, MACNAGHTEN and SHAND, and 
SIR R. COUCH, explained. 

Att.-Gen. (Canada) v. Att.-Gen. (Ontario, &c.) 
(1898) 67 L. J. P. C. 90 ; [1898] A. O. 700.— 
P.C. {post, col. 364). 

St. Catherine’s Milling and Lumber Co. v. 
Reg. (supra), followed. 

Att.-Gen. (Canada) v. Att.-Gen, (Ontario, 
&c.) (supra), affirmed. 

Ontario Mining Co. r. Seybold (1902) 72 


L. J. P. C. 5 ; [1903] A. C. 73 ; 87 L. T. 449.— 

P.C. HALSBURY, L.C , LORDS MACNAGHTEN, 
DAVEY, ROBERTSON and LINDLEY. 

Citizens’ Insurance Co. of Canada v. Parsons 
(1881) 51 L. J. P. C. 11 ; 7 App. Cas. 96 ; 
45 L. T. 721. — P.C, SIR B. PEACOCK, SIR 
M. SMITH, SIR R. COLLIER, SIR R. COUCH 
and SIR A. HOBHOUSE, approved and dis- 
tinguished. 

Dobie v. Temporalities Board (1 SSI) 51 L. J. 
P. C. 26 ; 7 App. Cas. 136 ; 46 L. T. 1.— p.c. 
LORDS BLACKBURN and WATSON, SIR B. PEA- 
COCK, SIR M. SMITH, SIR R. COLLIER, SIR R. 
COUCH and SIR A. HOBHOUSE. And see col. 355. 

Citizens’ Insurance Co. of Canada v. Parsons, 
discussed, Russell v. Reg. (1882) 51 L. J. P.‘ C. 
77 ; 7 App. Cas. 829 ; 46 L. T 8S9. — P.c. SIR 
B. PEACOCK, SIR M. SMITH, SIR R. COLLIER, 
SIR J. HANNEN and SIR R. COUCH ; followed , 
Bank of Toronto v. Lambe (1887) 56 L. J. P. C. 
87 ; 12 App. Cas. 575 ; 57 L. T. 377. — p.c. LORDS 
HOBHOUSE and MACNAGHTEN, SIR B. PEACOCK, 
SIR R. BAGGALLAY and SIR R. COUCH. 

Russell v. Reg. and Citizena’ Insurance Co. 
of Canada v. Parsons, explained and 
approved. 

Hodge v. Reg. (1883) 53 L. J. P. C. 1 ; 9 App. 
Cas. 117 ; 50 L. T. 301.— P.C. 

LORD FITZGERALD (for self, SIR B. PEACOCK, 
SIR R. COLLIER, SIR R. COUCH and SIR A. 
hobhouse). — The appellants contended that the 
legislature of Ontario had no power to pass any 
Act to regulate the liquor traffic ; that the whole 
power to pass such an Act was conferred on the 
Dominion Parliament, and consequently taken 
from the provincial legislature, by sect. 91 of the 
British North America Act, 1867 ; and that it 
did not come within any of the classes of subjects 
assigned exclusively to the provincial legislatures 
by sect. 92. The class in sect. 91 which the 
Liquor Licence Act, 1877, was said to infringe 
was No. 2, “ The Regulation of Trade and Com- 
merce,” and it was urged that the decision of 
this Board in Bussell v. Reg. was conclusive that 
the whole subject of the liquor traffic was given 
to the Dominion Parliament, and consequently 
taken away from the provincial legislature. It 
appears to their lordships, however, that the 
decision of this tribunal in that case has not 
the effect supposed, and that, when properly 
considered, it should be taken rather as an 
authority in support of the judgment of 
the O. A. The sole question there was, 
whether it was competent to the Dominion 
Parliament, under its general powers to make 
laws for the peace, order and good government 
of the dominion, to pass the Canada Temperance 
Act, 1878, which was intended to he applicable 
to the several provinces of the dominion, or to 
such parts of the provinces as should locally 
adopt it. It was not doubted that the Dominion 
Parliament had such authority, under sect. 91, 
unless the subject fell within some one or .more 
of the classes of subjects which by sect. 92 were 
assigned exclusively to the legislatures of the 
provinces. It was in that case contended that 
the subject of the Temperance Act properly 
belonged to No. 13 of sect. 92, “ Property and 
Civil Rights m the Province,” which it was said 
belonged exclusively to the provincial legislature, 
and it was on what seems to he a misapplication 
12 
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of some of the reasons of this Board in observing 
on that contention that the appellant’s counsel 
principally relied. These observations should be 
interpreted according to the subject-matter to 
which they were intended to apply. Their 
lordships, m that case, after comparing the 
Temperance Act with laws relating to the sale of 
poisons, observe that lk Laws of this nature 
designed for the promotion of public order, safety 
or morals, and which subject those who contra- 
vene them to criminal procedure and punish- 
ment. belong to the subject of public wrongs 
Tather than to that of civil rights. They are of 
a nature which fall withm the general authority 
of Parliament to make law's for the order and 
good government of Canada.” And again : 

“ What Parliament is dealing v'ith m legislation 
of this kind is not a matter m relation to property 
and its rights, but one relating to public order 
and safety. That is the primary matter dealt 
with, and though incidentally the free use of 
things in which men may have property is inter- 
fered with, that incidental interfeience does not 
alter the character of the law.” And their lord- 
ships’ reasons on that part of the case are thus 
concluded : “ The true nature and character of 
the legislation in the particular instance under 
discussion must always be determined, in order 
to ascertain the class of subjects to which it 
really belongs. In the present case it appears to 
their lordships, for the reasons already given, 

. that the matter of the Act in question "does not 
properly belong to the class of subjects ‘'Property 
and Civil Eights’ within the meaning of sub- 
sect. 13.” It appears to their lordships that 
Russell v. Reg., when properly understood, is 
not an authority m support of the appellant’s 
contention, and their lordships do not intend to 
vary or depart from the reasons expressed for 
their judgment in that case. The principle which 
that case and Citizens' Insurance Co. v. Parsons 
illustrate is, that subjects which in one aspect 
and for one purpose fall within sect. 92, may m 
another aspect and for another purpose fall 
within sect. 91. — p. 5. 

Hodge v. Eeg. {supra), referred, to. 

Maritime Bank of Canada v. New Brunswick 
Receiver- General) (1892) 61 L. J. P. C. 75 ; 
1892] A. C. 437; 67 L. T. 126.— P.C. LORDS 
WATSON, HOBHOUSE, MACNAGHTEN and MORRIS, 
SIR R. COUCH and LORD SHAND. 

Bussell v. Beg. (supra) and Toronto Muni- 
cipal Corporation v. Virgo (1895) 65 L. J. 
P. C. 4 ; [1896] A. C. 88 ; 73 L. T. 449. 
— P.C. LORDS WATSON, MACNAGHTEN, 
MORRIS and DAVEY and SIR R. COUCH, 
followed. 

Citizens’ Insurance Co, v. Parsons (supra), 
distinguished. 

Dobie V. Temporalities Board (supra, 
col. 354), principle applied. 

Att.-G-en. (Ontario) v. Att.-Gen. (Dominion of 
Canada) (1896) 65 L. J. P. C. 26 ; [1896] A. C. 
348; .74 L. T. 533. — P.0. HALSBURY, L.C , 
LORDS HERSCHELL, WATSON and DAVEY and 
SIR R. COUCH. 

Att.-Gen. (Ontario) v Att.-G-en, (Dominion 
of Cana da), followed. 

Att.-Gen. (Manitoba) v. Manitoba Licence 
Holders’ Association (1901) 71. L. J. P. 0. 28 ; 
[1902] A. C. 73 ; 85 L. T. 591 ; 50 W. E, 431.— 


P.C. LORDS HOBHOUSE. MACNAGHTEN, DAVEY, 
ROBERTSON and LINDLEY. 

Canadian Pacific By. v. Notre Dame de 
Bonsecours Parish (1899) 68 L. J. P. C. 
54 ; [1899] A. C. 367 ; 80 L. T. 434.— 

P.C. HALSBURY, L.C , LORDS WATSON, 
HOBHOUSE, MACNAGHTEN, MORRIS, 
SHAND and DAVEY, distinguished. 

Madden v. Nelson and Fort Sheppard Ry. 
(1899) 68 L. J. P. C. 148 ; [1899] A, 0. 626 ; 81 
L. T. 276.— P.C. 

HALSBURY, L.C (for self, LORDS WATSON and 
MACNAGHTEN, SIR.E. ERY and SIR H. STRONG). 
— It was [there] decided that, although any 
direction of the provincial legislature to create 
new works on the railway and make a new drain 
and to alter its construction would be beyond 
the jurisdiction of the provincial legislature, the 
railway company were not exempted from the 
municipal state of the law as it then existed, that 
all landowners, including the railway company, 
should clean out their ditches so as to prevent a 
nuisance. It is not necessary to do more here 
than to say that this case raises no such question 
anywhere near the line, because in this case 
there is the actual provision that there shall be 
a liability on the lailway company, unless they 
create such and such works upon their roadway. 
That is manifestly and clearly beyond the 
jurisdiction of the provincial legislature. — 
p. 149. 

For duties in respect of highways see "WAY.” 


Builder (Liability). 

Brown v. Laurie (1851) 1 Low. Can. Eep. 

343, adopted. 

Wardle v. Bethune (1872) 41 L. J. P. C. 1 ; 
L. R. 4 P. 0. 33 ; 26 L. T. 81 ; 20 W. R. 374 ; 
8 Moore P C. (N.s.) 223. 

SIR J. NAPIER (for self, SIR J. COLVILE, SIR 
J. STUART and sir m. smith).— The code, it is 
true, did not come into operation until the 1st of 
August, 1866, after the commencement of the 
action ; hut the articles referred to are declara- 
tory, and in part, expressly founded on Brown v. 
Laurie, which was decided in 1851 by the 
Superior Court at Montreal, affirmed on appeal 
by the Court of Queen’s Bench in 1854, and has 
since been considered to be the leading case on 
this branch of Canadian law. Mr. Lloyd con- 
tended that this authority, although binding on 
the Courts of Lower Canada, was open to review, 
and ought to be reviewed by this board. But 
their lordships are of opinion that a case 
decided so long ago by judges eminently con- 
versant with the law of the country, and that 
has since been incorporated into the civil code, 
is not open to be reviewed on this appeal. . . . 
Their lordships are of opinion that Brown v. 
Laurie is a conclusive authority against the pro- 
position that the work having been done accord- 
ing to the terms of the contract and under the 
superintendence of an architect selected by the 
employer, the builder is exempted from the lia- 
bility which would otherwise attach to him. . . . 
It is important, moreover, to keep in mind that 
the authorities which exonerate the builder from 
responsibility for a breach of the warranty, when 
he acts under the guidance of an architect, are set 
aside by Brown v. Laurie, on account of the 
importanceof protecting property and life, which 
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makes it strictly reasonable to maintain the 
responsibility of architect and builder alike. 
— pp. 6 — 9. 

China Settlements. 

Ince v. Thorburn (1886) 65 L. J. P. C. 19 ; 
11 App. Cas. 180; 54 L. T. 849 — P.c. 
HERSCHELL, L.C., LORDS BLACKBURN 
and hobhouse, discussed. 

Shanghai Municipal Corporation*. McMurray 
(1900) 69 L. J. P. C. 19 ; (1900) A. C. 206 ; 82 
L, T. 101. — P.C. LORDS HOBHOUSE, MORRIS 
and davey and sir R. couch. 

Colonial Church. 

Long v. Cape Town (Bishop) (1863) 1 Moore 
P. C. (N.S.) 411.— LORD ICINGSDOWN, 

DR. LUSHINOTON, SIR E. RYAN and SIR J. 
COLERIDGE ; and Natal (Bishop), In re 
(1864) 3 Moore P. C. (N.s) 115 ; 11 Jur. 
(N.S.) 353 ; 12 L. T. 188 ; 13 W. R. 549. 

— P.C. WESTBURY, L.C., LORDS CRAN- 
WORTH and ICINGSDOWN, SIR J. ROMILLY 

and dr. lushington, considered. 

Natal (Bishop) (or Colenso) v. Gladstone (1866) 
36 L. J. Oh. 2 ; L. E. 3 Eq. 1 ; 12 Jur. (N.s.) 
971 ; 15 L. T. 465; 15 W. E. 29. 

romilly, M.R., after discussing the cases 
said : The effect therefore of these decisions is, 
as it appears to me, that though they have 
established that the letters-patent cannot create 
new ecclesiastical tribunals, or introduce into 
the colonies any of the ecclesiastical tribunals 
which subsist m this country, they have also 
established that every exercise of ecclesiastical 
authority, and every act of any member of the 
church in such colony professing to be a part of 
the Church of England, must in matters spiritual 
be governed by the faws of the Church of 
England, and must be tried by the application 
of those laws. — p. 24. 

Long v. Cape Town (Bishop) ; Natal (Bishop), 
In re ; and Natal (Bishop) v. Gladstone, 

discussed. 

Jenkins, Ex parte (1868) 38 L. J. P. C. 6 ; 
L. E. 2 P. C. 258 ; 5 Moore P. C. (N.s.) 351 ; 19 
L. T. 583 ; 17 W. E. 502— P.C. LORD CHELMS- 
FORD, SIR J. COLYILE, SIR E. V. WILLIAMS and 
SIR R. PHILLIMORE. 

Long v. Cape Town (Bishop), approved. 

Brown ®. Montreal CuiA and Churchwardens 
(1874) 44 L. J. P. C. 1 ; L. E. 6 P. C. 157 ; 31 

L. T. 555 ; 23 W. E. 184. 

SIR R. PHILLIMORE (for Self, LORD SEL- 
BORNE, SIR J. OOLVILE, SIR B. PEACOCK, SIR 

M. smith and SIR R. collier). — In Long v. 
Cape Toion ( Bishop ), their lordships said : “ The 
Church of England, in places where there is no 
church established by law, is in the same situa- 
tion with any other religious body — in no better, 
but in no worse position ; and the members may 
adopt, as the members of any other communion 
may adopt, rules for enforcing discipline within 
their body which will be binding on those who, 
expressly or by implication, have assented to 
them. It may be further 'laid down that, where 
any religious, or other lawful association, has 
not only agreed on the terms of its union, but 
has also constituted a tribunal to determine 
whether the rules of the association have been 
violated by any of its members or not, and what 
shall be the consequences of such violation, the 
decision of such tribunal will be binding when 


it has acted within the scope of its authority, has 
observed such forms as the rules require, if any 
forms be prescribed, and, if not, has proceeded 
in a maimer consonant with the principles of 
justice.” Their lordships will bear m mind these 
principles in the judgment which they are about 
to pronounce. — p. 13. 

Compensation. 

Bagg v. Montreal (Mayor) (1875) 19 Low. 

Gan. Jur. 136, approved. 

Morrison v. Montreal Corporation (1877)' 
47 L. J. P. C. 21 : 3 App Cas. 148.— P.0 

SIR B. PEACOCK (for self, SIR J. COLVILE, 
SIR M. SMITH and SIR R. COLLIER). — It was 
contended on behalf of the respondents that, in 
order to maintain an action upon the ground of 
error on the part of the commissioners in respect 
of the amount of the indemnity, it must be 
shown that the award of the commissioners was 
erroneous with reference to the evidence which 
was adduced before them. It has, however, been 
held in the C. A. in Canada in Bagg v. Montreal 
( Mayor ), and also in the present case, one 
learned judge only dissenting, that whenever 
it can be shown that the commissioners have 
arrived at a wrong conclusion with respect to 
the value of the property or the amount of 
compensation, the party expropriated is entitled 
to maintain an action to obtain an augmenta- 
tion of the indemnity. Their lordships are 
clearly of opinion that that is the proper 
construction of the statute. — p. 24. 

Jones v. Stanstead, Sheffield and Chambley 
Ey. (1872) 41 L. J. P. C. 19 ; L. E. 4 
P. C. 98 ; 8 Moore P. C. (N.S.) 312 ; 26 
L. T. 456 ; 20 W. E. 417.— P.c. SIR J. 
COLVILE, SIR B. PHILLIMORE, SIR M. 
smith and sir R. Collier, approved. 

Montreal Corporation v. Drummond (1876) 45 
L. J. P. C. 33 ; 1 App. Cas. 384 ; 35 L. T. 106.— 
P.C. SIR J. COLVILE, SIR B PEACOCK, SIR M. 
SMITH and SIR R. COLLIER. 

Jones v. Stanstead, &c. Ey, distinguished. 

Parkdale Corporation v. West (1887) 12 App. 
Cas. 602 ; 56 L. J. P. C. 66 ; 57 L. T. 602.— p.c. 

LORD MACNAGHTEN (for Self, LORD HOB- 
HOUSE, SIR B. PEACOCK and SIR R. COUCH. — 
Mr. Jeune . . . contended that their lordships 
were bound by that decision to hold that in the 
present case compensation was not a condition 
precedent. Their lordships consider that Jones 
v. Stanstead , Sfc. By. is not an authority for 
that contention. The circumstances of that 
case were very peculiar. The appellant, who 
was the plaintiff in the action, was the owner of 
a bridge over the river Richelieu, which had been 
built under the powers of an Act of Parliament, 
and had certain privileges and a sort of statutory 
monopoly within certain defined limits. Within 
those limits, under the powers of their Act, the 
railway company constructed a railway bridge: 
The plaintiff complained of the construction and 
use of the railway bridge as an invasion of his 
rights, and brought an action for the demolition 
of that bridge, which was said to be the proper 
mode of claiming damages in such a case. On 
appeal the plaintiff’s case was mainly founded on 
the authority of Beg. v. Cambrian By. [(1871) 
40 L. J. Q. B. 169 ; L. E. 6 Q. B. 422. See 
“Lands Clauses Act”] which was supposed 
to be distinguishable from Hammersmith By. v. 

12—2 
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Brand [(1869) 38 L. J. Q. B. 265 ; L. E. 4 H.L. 
171. She “Railway”], but which was after- 
wards overruled in UopMns v. G. N. By. [(1877) 
46 L. J. Q. B. 265 ; 2 Q. B. D. 224. See 
“ Lands Clauses Act ”]. ... It was pointed 
out in the judgment that it was not the construc- 
tion of the railway bridge, but the use of 
it when constructed for the conveyance of 
traffic, which injuriously affected the privilege 
of the appellant, and gave him, if at all, the 
right to compensation, and their lordships 
expressed then* opinion that it was not a 
reasonable construction of the statute under 
consideration to imply as a condition precedent 
that Compensation must be paid for such con- 
sequential injuries before doing the work. And 
the appeal was consequently dismissed. Their 
lordships do not consider that this decision con- 
flicts with the opinion they have expressed m the 
present case. — pp. 614, 615. 

Parkdale Corporation v. West, followed. 

North Shore By. v. Pion (1889) 59 L. J. P. C. 
25 ; 14 App. Cas.612; 61 L. T. 525.— P.C. 

EARL OF SELBORNE, LORDS WATSON, BRAM- 
WELL, HOBHOUSE and SIR R, COUCH. See 
judgment, where the cases on the subject are 
discussed. 

Crown Lands. 

O’Shanassy v. Joachim (1876) 45 L. J. P. C. 
19 ; 1 App. Cas. 82 ; 34 L. T. 265 ; 24 
W. R. 792— P.C. SIR J. COL VILE, SIR 
B. PEACOCK, SIR M. E. SMITH and SIR R. 
COLLIER ; and Barton v. Muir (1874) 44 
L. J. P. C. 19 ; L. B. 6 P. C. 134 ; 31 L. T. 
593 ; 23 W. R. 427.— P.C. SIR J. COL VILE, 
SIR B. PEACOCK, SIR J. STUART, SIR M. 
smith and SIR R. collier, distinguished. 

Tooth v. Power (1891) 66 L. J. P. C. 39 ; 
[1891] A. 0. 284 ; 64 L. T. 698.— P.C. 

LORD WATSON (for self, HALSBURY, L.C., LORDS 
HOBHOUSE, MAONAGHTEN, MORRIS and FIELD). 
— Their lordships do not doubt that under those 
enactments [Crown Lands Alienation Act, 1861, 
and Lands Acts Amendment Act, 1875,] an infant 
of maturer years might personally apply for and 
complete a conditional purchase of Crown land. 
Nor do they question the authority of the 
colonial cases which were before this Board in 
O'Shanassy v. Joachim , in which very young 
children were held to have become purchasers, 
they residing with their parents upon the selec- 
tion, and the parent making improvements and 
paying the purchase-money by way of advance- 
ment to them. It is quite consonant with legal 
principle that what is done in the name and in the 
interest of an infant by one who stands in loco 
parentis shall be held to have been done by 
the infant himself, so as to constitute com- 
pliance with the Act sufficient to create a valid 
interest in him ; but it does not follow that what 
is done by a stranger, in name of an infant, for 
his own behoof, and with no intention of benefit- 
ing the infant, can be regarded as fulfilment by the 
latter of the statutory conditions. . . . The cir- 
cumstances of the present case differ so widely 
from the facts with which this Board had to deal 
in Barton v. Muir as to render it unnecessary to 
enter upon a critical examination of the reasons 
assigned for its decision. In that case the defen- 
dant was of full age, and all the conditions pre- 
scribed by the Act were performed by him 
voluntarily and personally, and not by another 


individual under cover of his name. Their lord- 
ships think it right to add that although, for 
obvious reasons, Barton v. Muir was relied on 
as an authority absolutely binding upon them by 
both parties at the bar, yet it would have been 
their duty had the necessity arisen, to consider 
for themselves whether the decision is one which 
they ought to follow. It was giyen ex parte ; 
and that being the case, although great weight 
is due to the decision of this Board, their lord- 
ships are “ at liberty to examine the reasons upon 
which that decision was arrived at, and if they 
should find themselves forced to dissent from 
these reasons, to decide upon their own view of the 
law.” These are the words used by Earl Cairns 
when delivering the judgment of the Board in 
Ridsrlale v. Clifton [(1877) 46 L. J. P C. 27 ; 2 
P. D. 276. See “ Ecclesiastical Law”], which 
contains a full exposition of the law upon this 
point. — p. 43. 

Colless v. Minister for Lands (N. S. Wales) 

(1898) 68 L. J. P. C. 9 ; [1899] A. C. 90 ; 
79 L. T. 505. — P.C. LORDS WATSON, HOB- 
HOUSE and DAVEY and SIR H. STRONG, 
followed. 

Minister for Lands (N. S. Wales) v. Harring- 
ton (1899) 68 L. J. P. C. 60 ; [1899] A. C. 408 ; 
SO L. T. 604. — P.C. HALSBURY, L.O., LORDS 
WATSON, HOBHOUSE, MAONAGHTEN, MORRIS, 
SHAND and DAVEY. 

Customs. 

Graham v. Pocock (1870) 39 L. J. P. C. 38 ; 
L. R. 3 P. C. 345 ; 6 Moore P. C. (n.s) 
152 ; 23 L. T. 527 ; 19 W. R. 31.— P.0. 
LORD CAIRNS, SIR J. COLVILE and SIR J. 
napier, approved and followed. 

Prince v. Reg. (1873) 43 L. J. P. 0. 14 ; L. R. 

5 C. P. 1 ; 30 L. T. 276 ; 22 W. R. 270.— P C. 
SIR J. OOLVILE, SIR R. PHILLIMORE, SIR B 
PEACOCK, SIR M. SMITH and SIR R. COLLIER. 

Donations. 

Hutchinson v. Gillespie (1884) 4 Moore P C. 
378. — p.o. lord brougham, wigram, 
V.-O , DR. LUSHINGTON and MR. T. PEMBER- 
TON LEIGH ; and Les Smurs Hospitalieres 
de St. Joseph v. Middlemiss (1878) 47 L. J. 
P. C. 89 ; 3 App. Cas. 1102 ; 38 L. T. 
899. — P.O. SIR J. COLVILE, SIR B. PEA- 
COCK and SIR R. COLLIER, approved. 

Symes v. Cuvillier (1 880) 49 L. J. P, 0. 54 ; 

5 App. Cas. 138 ; 42 L. T. 198.— P.o. 

SIR M. SMITH (for self, SIR j. COLVILE and 
SIR R. COLLIER).— Considering, then, that this 
ordinance enacts a new law on the point in 
question, it would not be of force in Canada 
unless it had been registered there. The appel- 
lants’ counsel relied on the injunction of the 
ordinance requiring it to he obeyed “dans tout 
notre royaume, terres et pays de notre obeis- 
sance ; ” but a Royal Ordinance, published after 
the establishment of “ Le Conseil Superieur ” in 
Canada by the Edict of 1663, did not take effect 
in that province, proprio rig ore, until it was 
registered : Hutchinson v. Gillespie, Les Swur* 
Hospitalieres de St. Joseph V. Middleman.— 

p. 61. 

Education. 

Barrett v. City of Winnipeg (1892) 61 L. J. 
P. C. 58 ; [1892] A. C. 445 ; 67 L.T, 429, 
—P.O. LORDS WATSON, MAONAGHTEN,. 
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MORRIS and HANNEN, SIR R. COUCH and 
LORD SHAND, distinguished and explained. 

Brophy r. Att.-Gen. of Manitoba (1895) 61 
L. J. P. G. 70 ; [1895] A. C. 202 ; 11 R. 386 ; 72 
L. T. 163.— P.O. 

HERSCHBLL, L.C. (for self, LORDS WATSON, 
MACNAGHTEN and shand). — In Barrett’s Case. 
the sole question raised was whether the Public 
Schools Act of 1890 prejudicially affected any 
right or privilege which the Roman Catholics by 
law or practice had in the province at the union. 
Their lordships arrived at the conclusion that 
this question must be answered m the negative. 
The only right or privilege which the Roman 
Catholics then possessed, either by law or prac- 
tice, was the right or privilege of establishing 
and maintaining for the use of members of their 
own Church such schools as they pleased. It 
appeared to their lordships that this right or 
privilege remained untouched, and therefore 
could not be said to be affected by the legislation 
of 1890.— p. 76. 

Income Tax. 

Tindal, In re (1897) 18 N. S.AV.L.R. 378, 
overruled. 

Commissioners of Taxation v. Kirk (1900) 69 
L. J. P. C. 87 ; [1900] A. C 588 ; 83 L. T. 1 — 
PC. HALSBURY, L C., LORDS MACNAGHTEN, 
DAVEY, ROBERTSON and BINDLEY. And see 
“Revenue.” 

Marriage Contract. 

Jodoin v. Dufresne (1853) 3 Low. Can. Rep. 
189, referred to. 

David v. Gagnon (1863) 11 Low. Can. Rep. 
110, approved. 

Hamel v. Panet (1876) 16 L. J. P. C. 5 : 2 
App. Gas. 121 ; 35 L. T. 711. — P.O. LORD SEL- 
BORNE, SIR B. PEACOCK, SIR R. COLLIER and 
SIRJ. HANNEN. 

Malta. 

D’Amico v. Trigona (1888) 58 L. J. P. C. 20 ; 
13 App. Oas. 806 . — pc. earl op sel- 

BORNE, LORDS HOBHOUSE and MAC- 
NAGHTEN, SIR B. PEACOCK and SIR R. 
COUCH, followed. 

Trigona v. D’Amico (1891) 61 L. J. P. C. 8 ; 
[1892] A. C. 69.— P.O. EARL OP SELBORNE, LORDS 
hobhouse and morris and sir r. couch. 

Martial Law. 

Elphinstone v. Bedreechund (or Berdachund) 
(1830) 1 Knapp P. C. 316.— P.O. LORD 
tenterden, followed. 

Marais (D. F.) v. General Officer Commanding 
Lines of Communication (1901) 71 L. J. P. C. 
42 ; [1902] A. C. 109 ; 85 L. T. 731 ; 50 W. R. 
273. — P.C. HALSBURY, L.O., LORDS MACNAGH- 
TEN, SHAND, DAVEY, ROBERTSON and BINDLEY 
and SIR H. DE VILLIERS. 

Tublic Officers. 

Van Rooyen v. Reit (1838) 2 Moore P. C. 
177. — LORD BROUGHAM, PARKE, B., BOSAN- 
QUET, J. and ch. judge in bkcy., ex- 
plained. 

Palmer r. Hutchinson (1881) 50 L. J. P. C. 62 ; 
6 App. Cas. 619 : 45 L. T. 180.— p.c. SIR b. 
peacock, sir m. smith, sir r. collier, sir r. 

COUCH and SIR A. HOBHOUSE. 


Palmer v. Hutchinson, distinguished. 

Hettihewage Siman Appu r. Queen’s Advo- 
cate (1884) 53 L. J. P. C. 572 ; 9 App. Cas. 571 ; 
51 L. T. 401.— P.C. LORD BLACKBURN, SIR R. 
COLLIER, SIR R. COUCH ancl SIR A. HOBHOUSE. 

Appu v. Queen's Advocate, explained and 
limited. 

Farnell r. Bowman (1887) 56 L. J. P. C. 72 ; 
12 App. Cas. 613 ; 57 L. T. 318.— P.C. 

SIR B. PEACOCK (for self, LORD HOBHOUSE, 
SIR R. BAGGALLAY and SIR R, COUCH). — 
Reference was also made by the learned judges 
below to some observations which were made in 
the Ceylon case of Appu v. Queen's Advoeate, as 
if they were intended to lay down a universal 
principle that actions ex delicto cannot be brought 
against the Crown. But their lordships were 
speaking solely with reference to the law of 
Ceylon, as to which every one was agreed that 
there existed no practice of suing the Crown on 
torts, whereas there did exist a practice of suing 
on contracts. It was argued that certain words 
in an ordinance were to be excluded from appli- 
cation to any kind of suit by a subject against 
the Crown, because they were capable of applica- 
tion to actions on tort, which did not exist. It 
was in answering that argument that their lord- 
ships’ observations were made, and it has no 
bearing whatever on the present controversy. — 
p. 76. 

Farnell v. Bowman, referred to. 

Straits Settlement Att.-Gen. v. Wemyss (1888) 
57 L. J. P. O. 62 ; 13 App. Cas. 192 ; 58 L. T. 
358.— P.O. 

LORD HOBHOUSE (for self, LORDS WATSON, 
FITZGERALD, and MACNAGHTEN and SIRS. PEA- 
COCK). — In Farnell v. Bowman attention was 
directed by this committee to the fact that in 
many colonies the Crown was in the habit of 
undertaking works which in England are usually 
performed by private persons, and to the conse- 
quent expediency of providing remedies for 
injuries committed m the course of these works. 
The present case is an illustration of that 
remark. And there is no improbability, but the 
reverse, that when the legislature of a colony 
in such circumstances allows claims against the 
Crown in words applicable to claims upon torts, 
it should mean exactly what it expresses. — p.64. 

/ Eating. 

Hanna v. Seymour Koad Board (Victoria 
Case) (1865) 2 W. W. & A’B. 93, approved. 

Essenden Corporation v. Blackwood (1877) 45 
L. J. P. C. 98 ; 2 App. Cas. 574 ; 36 L. T. 625 ; 
25 W. R. 831.— P.O. SIR J. OOLVILE, SIR B. 
PEACOCK, SIR M. SMITH and SIR R. COLLIER. 

And see “Rates and Rating.” 

Rivers. 

Boale v. Dickson (1863) 13 U. C. C. P. 337, 
overruled. 

Caldwell r. McLaren (1S81) 53 L. J. P. C. 33 ; 
9 App. Cas. 392 ; 51 L. T. 370.— P.O. LORD 
BLACKBURN, SIR B. PEACOCK, SIR R. COLLIER, 
SIR R. COUCH and SIR A. HOBHOUSE. 

Roman Catholic Church. 

Benouf, Ex parte (1815) 1 Rev. de Legisla- 
tion, 310, approved. 

Vercheres (Cure et Marguilliers) v. Corporation 
de Vercheres (1875) 14 L. J. P. C. 31 ; L. R. 6 
P. C. 330 ; 32 L. T. 178 ; 23 W. R. 712.— P.C. 
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SIR R. PHILLIMORE (for self, LORD HATHER- 
LEY, SIR J. COLVILE, SIR B. PEACOCK, SIR M. 
SMITH and SIR R collier).— After this decision 
[M.r. parte Renouf], it became impossible to 
deny that for certain purposes the consent of 
the parishioners was necessary, at all events in 
parishes in which there was not a custom to the 
contrary. But the principle upon which the 
decision is founded is important. It is clearly to 
the effect that m all questions of grave conse- 
quence affecting their parish the parishioners 
have a right to be consulted. This appears to 
their lordships to be the true doctrine deiived 
from the reason of the thing and to be supported 
by the general analogies of the law relating to 
communes. — p. 38. 

Scire Facias. 

Reg. v. Clarke (1851) 7 Moore P- C 77. — 
P.C. DR. LUSHINGTON, MR. T. PEMBER- 
TON LEIGH, SIR J. JERVIS and SIR E. 
RYAN, commented on and explained. 

Reg. v, Hughes (18(56) 35 L. J. P. C. 23 ; L. R. 

1 P. C. 81 ; 12 Jur. (n.S.) 195 ; 11 L. T. 808 ; 11 
W. R. 111.— P.C. 

LORD CHELMSFORD (for self, SIR J. COLVILE 
and SIR E. v. williams). — In the argument for 
the appellant, Reg. v. Clarke was relied upon. 
That was a proceeding in scire fuel as to annul a 
grant cf Crown lands in New Zealand, where 
the judicial committee upon appeal recommended 
that judgment should be entered for the Crow T n. 
This, it was insisted, is an express decision that 
scire facias will lie although there is no record. 
In the judgment of the learned Chief Justice of 
the Supreme Court the case is treated as a con- 
clusive authority in favour of the promoters jof 
the scire facias. But it appears to their lord- 
ships that it cannot be properly regarded as a 
determination of the question. From the begin- 
ning to the end of that case there was nothing 
to raise any doubt as to the propriety of the 
proceeding by scire facias. No objection was 
taken to it in the colony. Not the slightest 
suggestion was offered upon the subject m the 
course of the argument upon the appeal. The 
hearing before the judicial committee was ex 
parte , the respondent not having appeared, and 
the attention of their lordships was not in any 
way called to the irregularity of the proceeding, 
in the validity of which they are supposed by 
their silence to have acquiesced. Even if the 
point occurred to their own minds they might 
very fairly have inferred, from the absence of all 
objection in the Supreme Court of New Zealand, 
that the proceeding by scire facias to annul 
grants of Crown land was proper in that colony, 
either from the grants being made records of the 
Court or from the judges having power to make 
rules as to the form and manner of proceeding, 
and having authorised the process of scire facias 
in the case of Crown grants. — p. 29. 

Victoria. 

Main v. Stark (1890) 59 L. J. P. C. 68 ; 15 
App. Cas. 388 ; 63 L. T. 1 0.— P.C. EARL 
OFSELBORNE, LORDS WATSON, FIELD and 
SIR B. PEACOCK, referred to. 

Reynolds ®. Att.-Gen. for Nova Scotia (1896) 
65 L. J. P. C. 16 j [1896] A. C. 240 ; 74 L. T. 
108. — P.C. LORDS WATSON, MORRIS and DA VET, 
and sir r. couch. 

Musgxove v. Chun Teeong Toy (1891) 60 
L. J. P. C. 28 } [1891] A. C. 272 ; 64 


L. T. 378. — P.C. HALSBURY, L C., LORDS 
HOBHOUSE, HERSOHELL, MACNAGHTEN 
and SHAND, SIR B. PEACOCK and SIR R. 
COUCH, rej erred to 

Poll r. Lord Advocate (1897) 1 Fraser 823. — 
COURT OF session. dee Commonwealth of 
Australia Act, 1900 (63 <!c (54 Viet. c. 12), s. 9, 
sub-s. 51 (xxvi.). 

Water Rights. 

Brown v. Gugy (1863) 2 Moore P C. (N.S.) 
341 ; 3 N. R 585 ; 10 Jur. (N.S.) 525 ; 10 
L. T. 45 , 12 W R. 492. — P.C., discussed. 
Bell r. Quebec Corporation (1879) 49 L. J. P. C. 

1 ; 5 App. Cas. 84 ; 41 L. T. 451.— P 0. SIR B. 
PEACOCK, SIR M. SMITH and SIR R. COLLIER. 

Miner v. Gilmour (1858) 12 Moore P. C. 131 . 
— p.o. ; and Van Breda v. Silberbauer 
(18(59) 39 L. J. P. C 8 ; L. II. 3 P. 0. 84 ; 
(5 Moore 1\ C. (N.S.) 319 ; 22 L. T. 667 ; 
18 W. R. 553. — p.c., approved. 

French Hoek Commissioners r. Hugo (1885) 
54 L. J. P. C. 17 ; 10 App Cas. 33(5 ; 54 L. T. 
92 ; 34 W. R. 18. — P.C. LORD BLACKBURN, SIR 
B. PEACOCK, SIR R. COLLIER, SIR R. COUCH 
anrl SIR A. HOBHOUSE 

Miner v. Gilmour, referred to. 

Belfast Ropeworks Co. r. Boyd (1888) 21 L. R. 
Ir. 560. — C.A. ASHBOURNE, L.C , FITZG1BBON, 
BARRY and NAISH, L.JJ. ; Roberts r. Gwyrfai 
District Council (1899) (58 L. J. Ch. 757 ; [1899] 

2 Ch. 608, 81 L. T. 465 ; 48 W. R. 51.— C.A. 
LINDLEY, M R, SIR F. JliUNE anrl ROMER, L.J. 
And see ‘'Water.” 

Holman v. Green (1882) 6 Can. S. C. R. 707 ; 
2 Cart. 147, over ruled on one point. 

Att -Gen. (Canada) r. Att.-Gen. (Ontario, &c.) 
(1898) 67 L. J. P. C. 90 ; [1898] A. 0. 700 ; 78. 
L. T. 697 — P.C. HALSBURY, L.C , LORDS HER- 
SCHELL, WATSON, MACNAGHTEN. MORRIS, SHAND 
audDAVEY, and SIR H. de villiers. And see 
supra , col. 353. 

Will. 

Denyssen v. Mostert (1872) 41 L. J. P. C. 
41 ; L. R. 4 P. C. 23(5 ; 8 Moore P. C. 
(N.S.) 502 ; 20 W. R. 1017. — P.C, SIR 
J. COLVILE, SIR M. SMITH and SIR R. 
collier, appro! ed. 

Dias r. De Livera (1879) 49 L, J. P. G. 26 ; 5 
App. Cas. 123 ; 42 L. T. 2(57.— P.c, 

SIR R. COLLIER (for Self, SIR J. COLVILE, SIR B. 
PEACOCK and SIR M. SMITH).— The Supreme 
Court [of Ceylon] appear to have assumed that 
the mutual will of Don Adrian and Cornelia 
“ spoke,” fiom the death of the first dying, and 
that, even if Cornelia might, after the death of 
her husband, have revoked it, yet, as she did 
not, it operated from that date upon the whole 
of the joint property. Their lordships cannot 
assent to this view. A mutual will is, as was 
pointed out by this Board in Depyssen v. Mostert r 
m effect two wills, the disposition of each sharer 
being applicable to his or her half of the joint 
property.— p. 32. 

Simms v. Registrar of Probates (1900) (59 
L. J. P. C. 51 ; [1900] A. C. 323 ; 82 
L. T, 433. — P.C. HALSBURY, L.C., LORDS 
HOBHOUSE, MACNAGHTEN, MORRIS, 
DAVEY and ROBERTSON, approved. 

Payne r. Ragem (1902) 71 L. J. P. C. 128 ; 
[1902] A. C. 552 ; 87 L. T. 84. — p.c. LORDS 
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MACNAGHTEN, DAVEY, ROBERTSON and BIND- 
LEY, SIR F. NORTH and SIR A. WILSON. 

Martin v. Lee (1861) 14 Moore P. C. 142 ; 

4 L. T. 657 ; 9 W. R. 522. — p.c. LORD 
CHELMSFORD, KNIGHT BRUCE. L.J., SIR 
E. RYAN and TURNER, L.J , explained. 

McGibboti r? Abbott (1885) 54 L. J. P. 0. 39 ; 
10 App. Cas. 653 ; 54 L. T. 138. — P.C. 

SIR B. PEACOCK (for self, LORDS WATSON, 

M onicswelTj and hobhouse and sir r. couch). 
— The doctrine of the English Courts of equity as 
to illusory or unsubstantial appointments under 
a power is not, and never was, any part of the 
old French law or of the law of Lower Canada, 
nor is it included in any of the Acts of chapter 4 
of the Civil Code of Canada relating to substitu- 
tions. The question whether John could 
exclude any one of his children from a share 
must, in their lordships’ opinion, be decided 
according to the law of Lower Canada, and not 
according to the English law. They do not 
understand Martin v. Lee. as deciding that a 
will executed in Lower Canada by a person 
domiciled in Lower Canada, if written in English, 
must be interpreted with regard either to 
movable or immovable property in Lower Canada, 
according to the rules of English law, and have 
the same effect given to the phraseology as if 
that phraseology had been contained in a will 
executed m England by a person domiciled in 
England, or relating to land or other property 
in England. All that they understand that case 
to decide is that the word “ children,” used as it 
was in the will then to be interpreted, -was not 
intended to have the more extensive meaning 
which may sometimes be given to the word 
“ enfants ” in the old French law. ... It could 
never have been intended by their lordships to 
lay down a rule of construction which might 
render it necessary to apply the rule in Shelley's 
Case [ (1581) 1 Co. Rep. 93] to a conveyance or 
devise written in the English language of lands 
in Lower Canada to a man for life, with a 
substitution 'n favour of his heirs upon his 
death. — p. 4 

Martin v. Lee, referred to. 

Galliers r. Rycroft (1900) 69 L. J. P. C. 124 
[1901] A. C. 130 ; 83 L. T. 179.— P.C. LORDS 
DAYEY, ROBERTSON and LINDLEY, SIR H. DE 
VILLIERS and sir f. north. 

Appeal to Privy Council. 

Christian v. Corren (1716) 1 P. Wins. 329.— 
P.C., disapproved, 

Reg. v. Alloo Paroo (1847) 5 Moore P. C. 296. 

LORD BROUGHAM (for Self, LORD LANGDALE, 
DR. LUSHINGTON and T. PEMBERTON LEIGH). 
— Christian v. Corren, from the Isle of Man, 
really proves nothing. The argument is the 
argument of Mr. Peere Williams himself, for 
it is not the judgment of the Court. No doubt 
Peere Williams is a great authority as a reporter, 
a very learned person, and I believe a very 
accurate reporter he is generally allowed to be ; 
but what he says there is no part of the judgment 
of the Court. He says, even if there be express 
words in the charter, excluding the right of the 
subject, those words shall not be held to deprive 
the subject of his common law right of appeal to 
the Crown, in order that justice may not fail. 
The Court, which was assisted in that case by 
Parker, C.J., in giving their judgment, proceeds 
upon no such ground. They only say, in this 


case there is nothing to take away the general 
right of appeal, which is necessary to prevent a 
failure of justice. And Parker, C.J., in that 
case, observes that the Court of Chancery, even 
m the case of a proceeding of a copyhold Court, 
if anything were done against good conscience, 
would review it, and would direct that the Court 
should re-assemble for the purpose of acting 
more conscientiously. But it is certain that that 
case was not borne out by the judgment of the 
Court of Chancery, when an attempt was made 
in a case before Lord Jeffries, L.C., which had 
been very much considered at the Rolls by Mr. 
Serjeant Trevor, who was then M.R., and where 
such a power to interfere was wholly denied. 
Ash, v. llogle ((1685) 1 Vern. 367). It is quite 
unnecessary, however, to enter into that, because 
it is quite sufficient to observe, that the L.C. J. r 
in granting that right of appeal which has been 
contended against, does not in the slightest 
degree bear out the generality of Mr. Peere 
Williams’s argument. — p. 302. 

Cuvillier v. Aylwin (1832) 2 Knapp 72.— 
leach, M.R., commented on. 

Marois, In re (1862) 15 Moore P. C. 189 ; S 
Jur. (N.S.) 268; 10 W. R. 326. — F.C. lords 
CHELMSFORD and KINGSDOWN, KNIGHT BRUCE, 
LJ., SIR E. RYAN, TURNER, L.J. and SIR J. 
COLERIDGE. 

Cuvillier v. Aylwin, questioned. ' 

Johnston v. St. Andrew’s Church, Montreal 
(1877) 3 App. Cas. 159 ; 37 L. T. 556 ; 26 
W. R. 359. — r.C. CAIRNS, L.C., SIR J. 
COLVILE, SIR B. PEACOCK, SIR M. SMITH 
and SIR R. collier ; and Thdberge v. 
Laudry (1876) 46 L. J. P. C. 1 ; 2 App. 
Cas. 102 ; 35 L. T. 640 ; 25 W. R. 216.— 
P.C. CAIRNS, L.C. , SIR B. PEACOCK, SIR R. 
COLLIER and sir H. KEATING, explained. 
And see col. 368. 

Cushing v. Dupuy (1S80) 49 L. J. P. 0. 63 ; 
5 App. Cas. 409 ; 42 L. T. 445.— P.C. 

SIR M. SMITH (for self, SIR J. COLVILE, SIR B. 
PEACOOK and SIR R. collier).— The question in 
Cuvillier v. Aylwin arose upon the Lower 
Canada Colonial Act (34 Geo. 3, c. 6), which 
enacted that the judgment of the Court of 
Appeal should be final in all cases under the 
value of 500Z., and an application for special 
leave to appeal m a case under that value was 
refused by a committee of the Privy Council. 
The remarks attributed to the M.R. in bis 
judgment rejecting the petition are directed to 
one aspect only of the question — namely, the 
power of the Crown with the other branches of 
the legislature to deprive the subject of one of 
his rights. No allusion was made to the prin- 
ciple that express words are necessary to take 
away the prerogative rights of the Crown, nor 
to the provision contained in the statute 
itself, that nothing therein contained should 
derogate from any right or prerogative of the 
Crown. This case, moreover, if not expressly 
overruled, has not been followed, and later 
decisions are opposed to it. In Marois, In re 
(supra'), upon an application for leave to appeal 
from a judgment of the Court of Queen’s Bench 
for Lower Canada, Lord Chelmsford, in giving the 
judgment of this Committee, after stating that 
in Ouvillier v. Aylwin the very point was decided 
against the petitioner, said : ‘‘If the question is 
to be concluded by that decision, this petition 
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must be at once dismissed, but upon turning to 
the report of the case, their lordships are not 
satisfied that the subject received that full and 
deliberate consideration which the great import- 
ance of it demanded. The report of the judgment 
of the M.E. is contained in a few lines ; and he 
does not appear to have directly adverted to the 
effect of the proviso contained in the 43rd section 
of the Act on the prerogative of the Crown.” 
Leave to appeal was granted m that case, subject 
to the risk of a petition being presented to dismiss 
the appeal as incompetent. Although their lord- 
ships, m granting this leave, said that they desired 
to intimate no opinion whether the decision in 
GuvllUer v. Aylwm could be sustained or not, it 
is obvious that, at the least, they regard it as 
being open to review. In Johnston v. St. Andrew's 
Church, Montreal , upon an application for 
special leave to appeal against a judgment of 
the Supreme Court of Canada, the effect of the 
47th section of the Act establishing that Court, 
which enacted that its judgment should be final 
and conclusive, saving any right which her 
Majesty may be graciously pleased to exercise by 
virtue of her royal prerogative, came in question, 
and the L.C. in giving the judgment of this 
Committee, said : Their lordships have no doubt 
whatever that assuming, as the petitioners do 
assume, that their power of appeal as a matter 
of right is not continued, still that her Majesty’s 
prerogative to allow an appeal, if so advised, is 
left entirely untouched and preserved by this 
section.” Although leave to appeal was m this 
instance refused, on the ground that the case was 
not a proper one for the exercise of the prero- 
gative, the opinion cited above is virtually 
opposed to the decision in Cmillier v. Aylioin , 
where, it is to be remembered, the Act in 
question likewise contained a saving of the 
prerogative of the Crown. ... It [Thdberge v. 
Landry) was an application for special leave 
to appeal against a judgment of the superior 
Court of Quebec, upon an election petition, by 
which the applicant had been unseated by 
corrupt practices. By the Quebec Contro- 
verted Elections Act, 1875, the decision of con- 
troverted elections, which formerly belonged to 
the legislative assembly itself, was conferred 
upon the superior Court, and by sect. 90 of the 
Act it was enacted that the judgment of that 
Court sitting in review should not be susceptible 
of appeal. It was held by this Committee that 
there was no prerogative right in the Crown to 
review the judgment of the superior Court upon 
an election petition, and the application was 
refused. This decision turned on the peculiar 
nature of the jurisdiction delegated to the 
superior Court, and not merely on the prohi- 
bitory words of the statute. It was distinctly 
and carefully rested on the ground of the 
peculiarity of the subject-matter, which con- 
cerned not merely ordinary civil rights, but 
rights and privileges always regarded as per- 
taining to the legislative assembly, in complete 
independence of the Crown, so far as they 
properly existed ; and consequently it was held 
that, in transferring the decision of these rights 
from the assembly to the superior Court, it could 
not have been intended that the determination 
in the last resort should belong to the Queen in 
Council.— pp. 66, 67. 

Cushing v, Dupuy (supra), followed. 

Tennant v. Union Bank of Canada (1893) 63 


L. J. P. C. 25 ; [1894] A. C. 31 ; 6 R. 3S2 ; 69 
L. T. 774. — P.C. HERSCHELL, L.C., LORDS 
WATSON", HOBHOUSE, MACNAGHTEN, MORRIS 

and shand and sir R couch. 

Johnston St. Andrew’s Church, Montreal 
(supra), and Valin v. Langlois (1879) 49 
L. J. P. C. 37 ; 5 App. Casr 115 , 41 L T. 
662. — P.C. LORD SELBORNE, SIR J. COL- 
VILE, SIR B. PEACOCK, SIR M. SMITH and 
SIR R. COLLIER, applied. 

Prince r. Gagnon (1882) 8 App. Cas. 103. — P c. 
LORD FITZGERALD, SIR B. PEACOCK, SIR R. 

couch and sir a. hobhouse. 

Thdberge v. Laudry {supra) and Valin v. 
Langlois, discussed. 

Kennedy v. Purcell (1888) 59 L. T. 279 —P.C. 

LORD HOBHOUSE (for self, LORD MACNAGHTEN, 
SIR B. PEACOCK and SIR R. COUCH) — Their lord- 
ships do not think that, for the present purpose, 
any useful or substantial distinction can bo 
taken between the statutes which were respec- 
tively the subjects of discussion m Th&hergc v. 
Landry and Valin v. Langlois and those which 
are now in question. In all three cases there is 
the broad consideration of the inconvenience of 
the Crown interfering in election matters, and 
the unlikelihood that the colonial legislature 
should have intended any such result. In all 
three there is the creation of a special tribunal 
for the trials of petitions in the sense that the 
litigation was not left to follow the course of an 
ordinary lawsuit, but subjected to a special 
procedure and limitations of its own, and in all 
three there is the same expressions of the inten- 
tion to make the colonial decision final. But 
such variance as there is between the two cited 
cases is only to this extent — that the Committee 
in the latter case must have thought that the 
question of the existence of the prerogative was still 
susceptible of argument, when the dispute went 
to the very root of the validity of a law passed 
by Parliament to take effect in a province. Their 
opinion on an ex parte hearing, and on the sole 
question whether or not there should be any 
further argument on the matter at all, cannot 
be put higher than that.— p. 280. 

Prince v. Gagnon (supra ) , considered. 

' Cite de Montrial v. Semmaire de St. Sulpice 
de Montreal (1889) 59 L. J. P. 0. 20; 14 
App. Cas. G60 ; 61 L. T. 653. — P 0. LORDS 
"WATSON and HOBHOUSE, SIR B. PEACOCK and 
SIR R. COUCH. 

Theberge v. Laudry, followed. 

Moses v. Parker (1806) 65 L. J. P. C, 18 ; 
[1896] A. C. 245 ; 74 L. T. 112.— P.C. lords 
WATSON, HOBHOUSE, MACNAGHTEN and DAVEY 
and sir r. couch. 

Reg, v r J oy Kissen Mookerjee (1862) 1 Moore 
P. C. (N.S.) 272. — p.o., approved. 

Falkland Islands Co. v. Beg. (1863) 1 Moore 
P. C. (N.S.) 299 ; 10 Jur. (N.S.) S07 ; 9 L. T. 103 ; 
12 W. B. 220 ; 9 Cox C. C. 351.— P.O. 

Falkland Islands Co. v. Reg., approved. 

Dillet, In re (1887) 12 App. Cas. 459 ; 56 L. T. 
615; 36 W. B. 81; 16 Cox C. C. 241.— p.c. 
LORDS BLACKBURN, MONKSWELL and HOBHOUSE 
and SIR R, COUCH. And see post , col. 369. 

Dillet, In re, approved. 

Deeming, Ex parte [1892] A, C. 422. — p.c. 
HALSBURY, L.C., LORDS WATSON, HERSOHELL, 
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MACNAGHTEN, MORRIS and HANNEN, SIR R. 
COUCH and LORD SHAND. 

Deeming, Ex parte (supra), followed. 

Hops r. Reg. (1894) 64 L. J. P. C. 34 ; [1894] 
A. C. 050 ; 6 R. 522 ; 70 L. T. 890 ; 58 J. P. 668. 

— P.C HERSCHELL, L.C., LORDS HOBHOUSE, 
MACNAGHTEN and MORRIS, and SIR R. CODCH. 
See. Commonwealth of Australia Constitution Act 
<03 & 64 Viet. c. 12), s. 73. 

Dillet, In re (supra), approved. 

Carew v. Crown Prosecutor in Japan (1897) 
-66 L. J. P. O. 95 ; [1897] A. C. 719 ; 77 L.T. 1. 
— p.C. 

HALSBURY, L.o (for self, LORDS HOBHOUSE and 
MORRIS, SIR R. COUGH, SIR J. DE VILLIERS and 
SIR H. STRONG). — The rule is accurately stated as 
follows in Dillet, In re. . . . “ Her Majesty will 
not review or interfere with the course of criminal 
proceedings, unless it is shown that, by a dis- 
regard of the forms of legal process, or by some 
violation of the principles of natural justice, or 
otherwise, substantial and grave injustice has 
been done.” — p. 96. 

Ram Sabuk Bose v. Monmohini Dossee 
(1874) L. R. 2 Ind. App. 71. — pjO. sir J. 
OOLVILE, SIR B. PEACOCK, SIR M. SMITH 
and SIR R. collier, approved. 

Mussoone Bank v. Raynor (1882) 51 L. J. P. C. 
72 ; L, R. 9 Ind. App. 70 ; 7 App. Cas. 321 ; 46 
L. T. 033 ; 31 W. R. 17. — pc. SIR B. peacock, 
sir r. couch and SIR a. hobhouse. And see 
** Will.” 


Rajnnder Narian Rae v. Bijai Govind Sing 

(1839) 2 Moore Ind. App. 220 ; and see 1 
Moore P. C. 117.— P.O.; and Kisto Nauth 
Roy, Ex parte (1869) 38 L. J. P. C. 21 ; 
L. R. 2 P. C. 274 ; 20 L. T. 333 ; 17 W. R. 
521. — P.O., approved. 

Maharajah Pertab Ear am Singh r. Maharanee 
Stibhao Koer (1878) L. R. 5 Ind. App. 171.— p.C. 
SIR J. OOLVILE, SIR B. PEACOCK, SIR M. SMITH 
and SIR R. COLLIER. 


Rajunder Narian Rae v. Bijai Govind Sing, 

referred to. 

Venkata Narasimha Appa Row v. Court of 
Wards (1886) 11 App. Cas. 660. — P.C. 

LORD WATSON (for self, LORD HOBHOUSE, SIR 
B, peacock and SIR R. couch). — I t is quite true 
that there may be exceptional circumstances 
which will warrant this board, even after their 
advice has been acted upon by her Majesty m 
Council, m allowing a case to be re-heard at the 
instance of one of the parties. The cases in 
which that may be competently done are 
•explained by Lord Brougham in Rajunder 
Narian Rae v. Bijai Gotiiul Sing. His lord- 
ship properly describes this privilege, when 
allowed, not as a right, but as an indulgence. 
At p. 134 of the first volume of Moore’s 
Reports, his lordship says : “ It is impossible to 
•doubt that the indulgence extended in such 
cases is mainly owing to the natural desire pre- 
vailing to prevent irremediable injustice being 
done by a Court of the last resort, where, by 
some accident, without any blame, the party 
has not been heard, and an order has been 
inadvertently made as if the party had been 
heard.” — p. 663. 


Mussumat Ameena Khatoor v, Radhabenod 
Misser (1859) 12 Moore P. C. 470 ; 7 Moore 
Ind App. 261. — P.C., approved. 

Ponamma v. Arumogam (1902) 71 L. J. P. O. 
121 ; [1902] A. C. 561. — p.c. lords davey and 
ROBERTSON, SIR A. SCOBLE and SIR J. BONSER. 


COMMON. 

Profit X prendre. 

Willingale v. Maitland (1866) 36 L. J. Ch. 
64; L. R. 3 Eq. 103; 15 W. R. 83— 
ROMILLY, M.R., explained. 

Chilton r. London Corporation (187S) 7 Ch 
D. 735 ; 47 L. J. Ch. 433 ; 38 L. T. 49 ; 
26 W. R. 474. 

Jessel, M.R. — -The right which Lord Romilly 
allowed in that case, which was heard on 
demurrer, was not a right in the inhabitants for 
their own benefit, but a right m the inhabitants 
as a corporation for the benefit of the poor of 
the parish, the right having been created by 
an alleged Crown grant, which was admitted 
for the purposes of the demurrer ; but there is 
no such grant alleged here (p. 73S). . , . Being 
therefore driven to see what Willingale v. 
Maitland decided — without attempting for a 
moment to say that I can or that I should ■wish 
to overrule it, it being decided by my predecessor 
m the year 1866—1 must see what it did decide. 
Now what it decided was this, that a Crown 
grant to the inhabitants of a parish to take 
certain profits ii prendre out of a royal manor 
was valid ; and that the effect of the grant was 
to incorporate the inhabitants for the purpose 
of enabling them to exercise the rights. This 
is all Willingale v. Maitland decided. — p. 741. 

Chilton v. London Corporation, followed. 

Willingale v. Maitland, discussed. 

G-ateward’s Case (16U7) 6 Co. Rep. 596 ; 
Cro. Jac. 152, discussed. 

Constable v. Nicholson (1863) 32 L. J. C. P. 
240 ; 14 C. B. (n.s.) 230 ; 16 W. R. 698— 
C.P., headnote corrected. 

Rivers (Lord) r. Adams (1878) 48 L. J.Ex. 47; 
3 Ex. D. 361 ; 39 L. T. 39 ; 27 W. R. 381. 

kelly, c.b. (for the Court). — But the right 
claimed is a profit k prendre in the soil of 
another, and the authorities are uniform, from 
Gateward's Case to Chilton v. London Corpora - 
tion , that such a custom is bad m law. See 
Selby v. Robinson [(1788) 2 Term Rep. 758] and 
Constable v. Nicholson ; where other authorities 
are given. Many sound reasons are given in 
the authorities for this conclusion. It is only 
necessary to advert to some of those given in 
Gateward's Case. . . . That was not a case in 
which the inhabitants of a certain village 
generally claimed a profit d prendre , but the 
plea alleged that, by custom, all persons inhabit- 
ing any ancient messuages should, by virtue 
of their inhabitancy, have a certain right of 
common. It was adjudged by all the justices 
that such custom was against law for several 
reasons. . . . The judgment in Constable v. 
Nicholsofi is correctly given in the headnote 
in the Law Journal Reports (except in the 
use by mistake of the word “easement” for 
“right”) (p. 49). ... We were much pressed 
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cm behalf of the defendants with Wtllingalc 
v. Maitland , but when that case is examined 
it has no bearing upon the exact question 
which is raised in the present case. ... It is 
to be noticed that nothing whatever was granted 
to the inhabitants, neither land nor privilege 
of any sort ; the only grant to the inhabitants 
was that the labouring poor should have the 
privilege as alleged, and under a grant from 
the Crown they may become a corporation, and 
ought to act as such for the purpose of perform- 
ing this charitable trust. In the present case 
we are not dealing with a trust to be performed 
for the benefit of a limited body, but with the 
right of the inhabitants generally, and the case 
renders no assistance in considering without a 
grant to the inhabitants generally what ought 
to be presumed from user. The subsequent 
case of Chilton v. London Corporation . . . 
should be read in connection with the above 
case. — pp. 50, 51. 

Gateward’s Case, commented upon. 

Rivers (.Lord) v. Adams, discussed. 

Goodman v. Saltash (Mayor) (1882) 52 L. J. 
Q. B. 193 ; 7 App. Cas. 633 ; 48 L. T. 239 ; 
31 W. B. 293 ; 47 J. P. 276. — H.L. (E.) ; reversing 
S. C. min. Saltash (Mayor) r. Goodman (1881) 
50 L. J. Q. B. 508 ; 7 Q. B. D. 106 ; 45 L. T. 120 ; 
29 W. E 639 ; 45 J. P. 844.— C.A. BRETT and 
cotton, L.JJ. ; baggallay, L.J. dissenting; 
which affirmed (1880) 49 L. J. C. P. 565 ; 
5 C. P. D. 431 ; 42 L. T. 872 ; 44 J. P. 751. 
—GROVE and DENMAN, JJ. 

• selborne, l.c. discussed a number of the 
earlier cases. 

lord blackbbrn, who dissented from the 
majority, went very fully into the cases. 

lords watson and bramwell to the same 
effect as the L.C. 

lord eitzgerald, who also concurred, said : 
As to Gateward's Case I may say that I am no 
admirer of it, nor do I entirely appreciate its 
reasoning, or the wisdom of its conclusions. 
Probably if the same questions had arisen in 
the present time, unfettered by authority, it 
might be found very difficult to reach the 
same results. However that may be, we do 
not interfere with that case, or its authority, 
which is now well established in law. We leave 
it exactly as we found it. — p. 211. 

Goodman v. Saltash (Mayor), applied. 

Norwich Town Close Estate Charity, In re 
(1888) 40 Ch. D. 298 ; 60 L. T. 202; 37 W. R. 
3152. — C.A. COTTON, LINDLEYand BOWEN, L.JJ. 1 
reversing 57 L. J. Ch. 958 ; 26 W. R. 853. — 
KEKEWICH, J. 

Goodman v. Saltash (Mayor), discussed. 

Christchurch Inclosure Act, In re (1888) 57 
L. J. Ch. 564 ; 38 Ch. D 520 ; 58 L. T. 827.— 
C.A. ; affirmed, nom. Att.-Gen. v. Meyrick (1892) 
62 L. J. Ch. 313 ; [1S93] A. 0. 1 ; 1 R 54 ; 68 
L. T. 174 ; 57 J. P. 212. — H.L. (E.). HERSCHELL, 
L.O., LORDS WATSON, MORRIS and FIELD. 

L1NDLEY, L.J. (for self, COTTON and BOWEN, 
L.JJ.). — Had it not been for the decision of the 
H. L. in Goodman v. Saltash {Mayor) we should 
have felt great difficulty in holding this trust to 
be a charitable trust. For, although the occupiers 
of these cottages may have been, and probably 
were, poor people, the trust is not for the poor 
occupiers, but for all the then and future 
occupiers, whether poor or not. Moreover, the 


trust is not for the inhabitants of a parish or dis- 
trict, but only for some of such persons. The 
trust is for a comparatively small and tolerably 
well-defined class of persons. The class consists 
of all the then and future occupiers of the 
cottages ; and there may be several occupiers of 
one cottage. The class, however, though limited, 
is, as to its members, uncertain, and is liable to. 
fluctuation, and the trust for the class is perpetual. 
This being the case, we are unable to distinguish 
this case from the trust which both Lord Selborne 
and Lord Cairns held to be a charitable trust, 
and therefore valid, m Goodman v. Saltash 
[Mayor ). — p. 569. 

Att.-Gen, v. Meyrick and Reg, v. Inclosure 
Commissioners (1871) 23 L. T. 778. — 
Q.B., distinguished. 

Simcoe r. Pethiclc [1898] 2 Q. B. 555 ; 67 L.J. 
Q. B. 919 ; 79 L. T. 432.— 0.A, 

A L. smith, L.J. — There \ Att.-Gen. v. Mey- 
rich ] lands, which originally belonged to the lord 
of the manor were allotted to him as trustee for 
the commoners. A railway having taken the land 
the question was as to the application of the 
pui cliase-money which was paid into Court. The 
H. L. held . . . that the lord. of the manor held 
the laud which had been allotted to him upon a 
trust, and, that trust not exhausting' the bene- 
ficial interest in the land, subject to it the lord 
had the beneficial interest. The grounds of the 
decision are concisely summed up by Lord 
Watson, who said : “ Having regard to the position 
of these parties, and the intention of the legisla- 
ture as appearing from the language of the Act, 
I am satisfied that the trust created by sect. 13 
does not take away the whole beneficial interest 
of the lord of the manor, but merely constitutes 
a right of turbary as a burden upon that in 
trust.” — p. 562. 

rigby, l.j. — In Att.-Gen. v. MeynaJs, so far 
from the legal estate being taken away froni the 
lord, the land in question, which originally 
belonged to him, was allotted to him on trust to 
allow the same to be used as a turf common for 
the occupiers of certain cottages, who, being a 
fluctuating body, were not capable of taking a 
conveyance of any interest in the lands. So 
also in Leg. v. Inclosure Commissioners the legal 
estate in the land m question clearly, remained 
vested in the lord of the manor. ... In this 
case the question is in whom the legal estate is 
vested.— p. 563. v. williams, l.j. concurred. 

Right of Commoner to Distrain. 

Hall v. Harding (1769) 1 W. Bl. 678; 
4 Burr. 2426. — mansfield, o.j ., followed. 

Cape v. Scott (1874) L. R. 9 Q. B. 269 ; 43 
L. J. Q. B. 65 ; 30 L. T. 87 ; 22 W. R. 326. 

BLAOKBURN, j.— I n Hall v. Harding cattle of 
a commoner had been distrained damage feasant 
by another commoner, and it was alleged that 
the owner of the cattle distrained had surcharged 
by putting on an excessive number of cattle ; it 
was held that the distress could not be main- 
tained, because a commoner must not take the 
remedy into his own hands where the cattle are 
on the common under a colour of right. At the 
end of the judgment the Court stated that “ upon 
the whole the right of distress seemed to turn 
upon this, that wherever there is a colour of 
right for putting in the cattle, a commoner 
cannot distrain, because it would be judging 
for himself in a question that depends upon a 
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more competent inquiry. But where the cattle 
are put upon the common without any colour or 
pretence of right, the commoner may distrain 
them, and therefore he may distrain the cattle of 
a stranger ” We think this doctrine binding 
upon us. — p. 271. 

QUAIN and ARCHIBALD, jj to the same effect. 

Abatement of Buildings. 

Morewood v. Wood (1791) 4 Term Hep. 157. 
— Kenyon, C.J., questioned. 

Perry v. Fitzhowe (1846) 15 L. J. Q. B. 239 ; 

8 Q. B. 757 ; 10 Jur. 799 .— q.b , dis- 
tinguished. 

Davies v. Williams (1851) 20 L. J. Q, B. 330 ; 
16 Q. B. 546 ; 15 Jur. 752. 

patteson, J. — il Lore-wood v. Wood is very 
much shaken, if not overruled, by Maxwell v. 
Martin ( (1S3Q) 8 L. J. (o.s.) 0. P. 174 ; 6 Bing, 
522). — p. 334. 

wightman, j. — In the present case there is 
an express allegation both of notice and request, 
which we think distinguishes this case from that 
of Perry v. Fitzhowe, which was decided wholly 
upon a question as to the validity of pleas which 
omitted those most important allegations. — 
p. 336. 

Perry v. Fitzhowe, followed. 

Jones v. Jones (18(32) 31 L. J. Ex. 506 ; 1 
H. & C. 1 ; 8 Jur. (N.S.) 1132. — BRAMWELL, B. 
(for the Court). 

Perry v. Fitzhowe, explained. 

Davies v. Williams, appro red. 

Baten’s Case (1611) 9 Co. Rep. 53 b, 
discussed 

Lane i . Capsey (1891) 61 L. J. Ch. 55 ; [1891] 

3 Ch. 411 ; 65 L. T. 375 ; 40 W. E. 87. 

ohitty, J. — The respondents rely on Perry v. 
Fitzhowe as showing conclusively that where a 
house is inhabited, as these houses are, the right 
of abatement does not exist ; but though Perry 
v. Fitzhowe at first sight also appears to be an 
authority for such a proposition, yet it is certain 
that m Dunes v Williams (where some of the 
same judges who decided Perry v. Fitzhowe were 
again present) it was decided that the right to 
pull down a house which was a nuisance by 
obstructing a common right of common does 
exist, notwithstanding the fact that the house 
was inhabited, where, before proceeding to 
exercise the common law right of abatement, the 
commoner had given proper notice to those in 
the house, and had requested them to remove it ; 
and the judgment there says that the case 
was distinguishable from Perry v. Fitzhowe on 
the ground" of notice and request to the occupier, 
and that there was nothing to take the case out 
of the general rule that a commoner may pull 
down a building wrongfully erected upon the 
common, and which prevents his exercising his 
right as fully as he might otherwise, provided he 
does no unnecessary damage. . . . Another point 
argued for the respondents was, that there cannot 
be any right of abatement in the existing circum- 
stances, because the applicants failed to obtain a 
mandatory injunction ; and for that they referred 
to Paten's Case, the substance of which is, that if 
a party aggrieved has himself abated the nuisance, 
l^e could not have the actions which he then 
might have brought for the purpose of obtaining 
an abatement through the medium of the Court ; 
and it was said to follow from this, that if the 
Court had refused the remedy in the first instance, 


then the right to abate did not exist. I leave 
that point open, and only add that I am not 
satisfied that this inversion of the proposition as 
stated in Baton's Case is justified according to 
law, and though I do not mean to prejudice it, I 
will merely say that the reason given in the 
report of Baton's Case why, after abatement, a 
man shall not pursue his remedy by writ, is that 
the nuisance, when it is abated, is gone ; but 
where the Court has declined to apply the speciaL 
equitable remedy of a mandatory injunction, it 
does not follow as a mere matter of course that 
the right to abatement is gone. I leave that 
question unprejudiced, that it may be discussed 
in the right way and at the right time. — p. 57. 

Approvement. 

Lake v Plaxton (1854) 24 L. J. Ex. 52 ; 1 O 
Ex. 196. — ex. ; and lascelles v. Onslow 
(Lord) (1877) 46 L. J. Q. B. 333 ; 2 Q. B. D. 
433; 36 L. T. 459 ; 25 W. R. 465.— 
mellor and lush, jj , considered. 

Robertson v. Hartopp (1889) 59 L. J. Ch. 553 ; 
43 Ch. D. 484 ; 62 L. T. 585.— C.A. 

FRY - , L. J. (for self, COTTON and BOWEN, L. JJ.). 
— This is an action on behalf of all the com- 
moners. The measure of the common which 
should be left for all ought, we think, according 
to sound reason, to be that amount which will be 
sufficient for the enjoyment of all then existing 
rights, if such rights are to be fully enjoyed. . . . 
But two cases were pressed upon us as incon- 
sistent with this conclusion. One was Bake v_ 
Plaxton, where it was held that the right of the 
Crown to turn deer on the waste did not form 
an element for the consideration of the jury on 
a question of sufficiency of common in a case 
where no deer had been turned on the waste for 
upwards of twenty years. The ground of this 
decision is not very clearly stated in the judg- 
ment : it may, perhaps, "have turned on the 
peculiar nature of the Crown right. If other- 
wise, the case is one which may require further 
consideration. In Lascelles v. Onslow ( Lord) 
the Court held that the fact that, notwithstanding 
the inclosures complained of, there had been 
sufficient pasture for the average number of 
animals which had for the last ten years at least 
been turned out, was evidence tjiat the inclosures 
had not interfered with the rights of the com- 
moners. The case, perhaps, proceeds upon the 
view that in the absence of any other evidence, 
the actual user of the common for the last ten 
years might be regarded as some evidence of the 
extent ot the rights of the commoners, and in. 
that point of view the case may be correct. But 
some of the language or reasoning in the judg- 
ment appears to us open to criticism, and if the 
case goes beyond the view above suggested, we 
doubt whether it can be maintained. Neither of 
these cases was determined in the C. A., and 
there appears to be no earlier precedent for the 
novelty which, according to the argument of the 
appellants, has been introduced into the law of 
common by these cases. — p. 560. 

Eights of Lord. 

Geo v. Cother (1662) Bid. 106 ; 1 Keb. 390 r 
453, commented on. 

Filewood v. Palmer (1729) Moseley 169. — 
KING, L.C. ; and Arlett v. Ellis (1827) 7 
B. & G. 346 ; 9 D. & R. 897 ; (1829) 9 
B. & C. 671 ; 5 L. J. (o.S.) K. B. 391 ; 31 
R. R. 214, 231, referred to. 
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Hall v. Byron (1877) 46 L. J. Ch. 297 ; 4 
Oh. D. 667 ; 36 L. T. 367 ; 25 W. B. 317. 
— hall. v.-C. (who discussed the authori- 
ties ), fallowed. 

Beauchamp (Earl) v. Winn (or ’Wynn) (1873) 
L. B. 6 H. L. 223 ; 22 W. R. 193.— 

H.L. (E.). LORDS CHELMSFORD, COLON- 
SAY and o’hagan ; affirming (1869) 38 
L. J. Ch. 556 ; L. R. 4 Ch. 562.— SELWYN 
and GIFFARD, L.JJ., principle applied. 

Robinson r. Duleep Singh (1879) 11 Ch. D. 79S ; 
4S L. J. Ch. 758 ; 39 L. T. 313 ; 27 W. R. 21. 

FRY, J. — With regard to the digging of gravel, 
it is said that that is not within the Statute of 
Merton, because the space is not inclosed. But. 
assuming that to be so, and very probably the 
plaintiff is right in that contention, it remains 
to be considered whether the lord may not dig 
gravel, provided he does not interfere with the 
substantial rights of the commoners. How that 
point has been the subject of adjudication. It 
lias been dealt with by Hall, Y.-C. in Hull v. 
Hymn. The Y.-C then laid down the law thus : 
■' The law I consider to he that the lord may take 
gravel, marl, loam, and the like, in the waste, so 
long as he does not infringe upon the commoners’ 
rights, his right so to do being quite independent 
■of the right of approvement under the Statute of 
Merton or at common law, and existingby reason 
of his ownership of the soil, subject only to the 
interests of the commoners. Bayley, J. , in Arlett 
\. Ellis, said, ‘The lord has rights of his own 
reserved upon the waste ; I do not say sub- 
servient to, but concurrent with, the rights of 
the commoners. He has a right to stock the 
common, and to every benefit to be derived from 
the soil, not inconsistent -with the rights of com- 
moners. And, when it is ascertained that there 
is more common than is necessary for the cattle 
oE the commoners, the lord, as it seems to me, is 
entitled to take that for his own purposes.’ ” In 
this very case, when it "was before the C.A., 
James, L.J. seems to have taken the same view. 
There is, further, Fileicood v. Palmer, which 
seems to show that Lord King, the L.O. of that 
day, took the same view with regard to the rights 
of the lord as to digging for brick-earth. Un- 
doubtedly there is an obiter dictum of Windham, 
J. in Geo v. Cotter, where he says : “ The lord 
may not dig pits in the common into which the 
beasts of the commoners may fall.” But that is 
•a mere aider dictum, and is to be found only in 
Sulerfin’s Report, and not in any other report of 
the case. — p. 831. 

The first instrument in the lease of the 5th of 
November, 1866, which demises “all their” 
(that is the Dean and Chapter’s) “ warren of 
conies at Lakenheath, in the county of Suffolk, 
as it is there marked out and described by its 
proper metes, boundaries, and borders.” My 
first inquiry is this, by what principle ought I to 
regulate myself in construing the words which I 
have read 2 Beauchamp (Bari) v. Winn has 
been relied on by both skips as furnishing a prin- 
ciple of construction in favour of their respective 
contentions. Lord Coke says, in a passage which 
was cited in that case, that as the words stagnum 
and g urges pass the soil, “so it is of a forest, 
park, chase, vivary and warren on a man’s own 
ground, by the grant of them, not only the 
privilege, biit the land itself passes, for they are 
compound.” Now it is to be observed that in 
this lease there is not the word “ warren” sim- 
plic.iter , but the words are “warren of conies,” 


and it is no doubt more difficult to construe the 
words “ warren of conies,” as passing the soil, 
than it is so to construe the word “ warren ” 
itself. Lord Colonsay made this observation • 
“We have now to consider whether, as here 
introduced, it” (that is, the word “warren”) 
“ did or did not carry the soil. Jf it was a name de- 
criptive of a particular piece of land, and was so 
known as descriptive of that piece of land, it might 
carry it. It might be ‘ coney warren of Bromby,’ 
meaning that piece of land known as the coney 
warren of Bromby. It would certainly carry 
the soil if the word 1 land ’ had been introduced. 
Such a term as ‘ that cow park,’ or any other 
description of that kind, might carry a certain 
piece of soil, but it does not follow from that 
that a ‘ warren of conies ’ would carry it. That , 
is a very different thing” And Lord O’Hagan 
in the same case said : “ The authorities arc very 
few, and seem to me to result clearly in this, 
that the term ‘ warren ’ may, under certain cir- 
cumstances, and in certain collocations, be held 
to pass the soil, and in others it may not. ” From 
these passages and from the whole of the case, I 
conclude that I ought to look at two things in 
the construction of this instrument. I must first 
inquire what was the ordinary meaning and 
understanding of the expression “ warren of 
conies at Lakenheath ” at the time when the 
instrument was executed, and for that purpose I 
must look at the antecedent usage in the neigh- 
bourhood among the persons who were concerned 
in or conversant with the property in question, 
and then I must undoubtedly look at the whole 
context and frame of the instrument in which 
the words occur.— p. 833. 


IS CLOSURE. 

Bromfeild v. Kirber (1706) 11 Mod. 72. — 
holt, o,J., approved . 

Boulcott v. Winmill (1809) 2 Camp. 261 
11 R. R. 710.— ELLENBOROUGH, C.J., dis- 
sented from. 

Commissioners of Sewers v. Glasse (1874) 44 
L. J. Ch. 129 ; L. R. 19 Eq. 134 ; 31 L. T. 495 : 
23 W. R. 102. 

[jessel, m.r. said that he thought Boulcott v. 
Winmill was a collusive action. — p. 132.] 
jessel, m.r. — I wgs pressed very much with 
a judgment, which I conceive is not very well 
reported — of Holt, C.J.— in Bromfeild v. Kirler. 
. . . As I understand it, the L.O. - J. there means 
to affirm that doctrine [that common of vicinage 
is confined to two commons]. He says : You 
cannot go into a third common. At all events. 
I hold that to be the law, and it is so stated, as 
far as I am aware, in every book on the subject, 
although there is a mistake m Comyns’ Digest 
[5th ed. vol. iii. p. 71], who puts in the words 
“ or more,” which seems to be copied into some 
of the text books. It appears to me that that is 
the true state of the law. There was great in- 
convenience about this common of vicinage, and 
I conceive that there is no reason whatever for 
extending it. Then, again, there is another 
doctrine of common of vicinage. No doubt it 
sprang from a very old case in Dyer 47, sect. 13, 
upon which one judge said one thing and 
another judge said another ; but still the dictum 
of the one judge was adopted, and the dictum ■ of 
the other judge was repudiated by the great 
text writers since ; that is, that if you have three 



377 


COMMON. 


378 


villages, each of which has a common, A., B. and 
0., and village B. lies between A. and C., village 
B. may intercommon either with A. or C.,but 
that A . cannot intercommon with C. If that is 
the law, as I apprehend it is, it is quite clear 
that the end parish m this case could by no 
means intercommon with the parish at the other 
end (pp. 139, 140).» . . . One cannot help seeing 
that these inclosures began after the decision 
. . . Boulcott v. Win, mill, under the notion that 
if you bought up the rights of the Grown in the 
land so disafforested, there was an end to what- 
ever right of common there had previously 
existed, and consequently the lord, m right of 
his soil, with the consent of his copyholders, 
who had other rights of common besides their 
right of pasturage, might inclose at his will and 
pleasure ; and that, I think, has been the origin 
of the inclosures which have given rise to this 
suit, — p. HI. 

Boulcott v. Winmill, approved. 

Bamsey v. Cruddas (post, col. 379). 

Earrer v. Billing (1818) 2 B. & Aid. 171.— 
Abbott, O.J., distinguished. 

Greathead v. Morley (1841) 10 L. J. 0. P. 
246 ; 3 Man. & G. 139 ; 3 Scott (n.r.) 538.— 

T IK DAL, O.J. 

Greathead v. Morley, questioned. 

Ewart v. Graham (1859) 29 L. J. Ex. 88 ; 7 
H. L. Oas. 331 ; 5 Jur. (N.S.) 773; 7 W. K. 621. 
— H.L. (is.) with the judges ; affirming S. 0. 
mm. Graham v. Ewart (1856) 26 L. J. Ex. 97 ; 

' 1 H. & N. 550 ; 3 Jur. (N.s ) 163.— EX. OH. ; 
which reversed (1855) 25 L. J. Ex. 42 ; 11 Ex. 
326.— EX. 

wightmah, j. (for all the judges, except 
WILLES, J.). — With respect to Greathead v. 
Morley , it is to be observed that the terms of the 
saving clause were in many respects so different 
from that now in question that it may, upon that 
ground, be capable of being distinguished from 
this ; but even if it were not, we do not feel 
bound by that as an authority, as it and the 
reasoning contained in it are open to many 
objections. — p. 90. 

Campbell, L o. said that great stress had been 
placed on Greathead v. Morley . and he did not 
desire to say that that case had not been well 
decided. It was unnecessary for him to do so, 
for he thought it clearly distinguishable. The 
language there was strictly confined to manorial 
easements ; but here there was an absolute, un- 
qualified and express reservation of the right of 
hunting, and shooting and fowling. — p. 90. LORD 
BROUGHAM concurred. 

lord cranworth, in concurring, said that 
either Greathead v. Morley was distinguishable 
or it was wrongly decided. « 

lord WENSLEYDALE, who also concurred, said 
he only doubted whether this case was to be dis- 
tinguished from Greathead v. Morley ; but if it 
could not, he was prepared to say that that case 
was wrongly decided. — p. 91. 

Ewart v. Graham, distinguished. 

Bruce r. Helliwell (or Hellewell) (1860) 29 
L. J. Ex. 297 ; 5 H. & N. 609 ; 2 L. T. 292.— EX. 

Ewart v. Graham, followed. 

Leconfield (Lord) v. Dixon (1867) 37 L. J. Ex. 
33 ; L. E. 3 Ex. 30 ; 17 L. T. 288 ; 16 W. E. 157. 
—EX. CH. ; reversing 36 L. J. Ex. 102 ; L. E. 2 
Ex. 202 ; 16 L. T. 18 ; 15 W. E. 807 .— ex. 


Ewart v. Graham, adopted. 

Musgrave r. Forster (1871) 40 L. J. Q. B. 207 ; 

L. E. 6 Q. B. 590 ; 24 L. T. 614 ; 19 W. E. 1141. 
— Blackburn, j. (for the Court). 

Greathead v. Morley, held not overruled. 

Ewart v. Graham, discussed. 

Bruce v. Helliwell, distinguished. 

Sowerby r. Smith (1874) 43 L. J. C. P. 290 : 

L. E. 9 C. P. 524 ; 31 L. T. 309 ; 23 W. E. 79 — 
EX. CH. CLEASBY and POLLOCK, BB. dissenting ; 

affirming (1873) 42 L. J. C. P. 233 ; L. E. 8 C.P. 
514. — C.P. HOHYMAN, J. dissenting. 

Sowerby v. Smith, approved and followed. 

Leconfield (Lord) v. Dixon, commented on 
Devonshire (Duke) r. O’Connor (1S90) 24 
Q. B. D. 468 ; 59 L. J. Q. B. 206 ; 62 L. T. 917 ; 
38 W. E. 420 ; 54 J. P. 740.— C.A. 

esher, m.r — The leading case, in my opinion, 
as to the rule of construction of such Acts is that 
of Sowerbg v. Smith, which is a decision of a 
Court of co-ordinate jurisdiction with this Court ; 
unless, therefore, there is something in the present 
case which prevents the application of the rule 
there laid down, the principles of the judgment 
in that case are binding upon us. ... We have 
there a plain rule of construction, that inasmuch 
as the whole question depends upon the reserva- 
tion clause, which is m derogation of the right of 
freehold given by the Act to the allottees of the 
land inclosed, that clause and any reservation 
contained m it must be construed most strictly 
against the lord of the manor. . . . Now is there 
any case which lays down a contrary rule ? It 
is said that Leconfield ( Lord ) v. Dixon does so, 
and if that be so, we must say which of the two 
we agree with. If those cases are in conflict, it 
seems to me that the one lays down a clear and 
distinctly expressed rule of construction, whereas 
the other lays down no 'rule of construction at 
all, and I should, therefore, under such circum- 
stances, prefer to follow Sowerby y. Smith. But 
if Leconfield (Lord) v. Dixon can be distinguished 
from Sowerby v. Smith, it ought, under such cir- 
cumstances, to be distinguished. As to Leconfield 
(Lord) v. Dixon , I may say that if I had had to 
consider it after Sowerby v. Smith, and therefore 
to apply to it the rules of construction to he 
found in Sowerby v. Smith, I doubt whether I 
could have held that the reservation was 
sufficiently clear according to the rule laid 
down. But I do not desire to dissent from 
Leconfield (Lord) v. Dixon, which I think may 
be brought within the rule. . . . Now the words 
upon which the Ex. Ch decided that case are 
not found in Sowerby y. Smith, nor are they to 
be found in the Act which we are now construing. 

I think, therefore, that Leconfield (Lord)y. Dixon 
may fairly be held to come within the class of 
cases in winch the right, although not expressly 
reserved, is leserved by necessary implication, 
and that therefore it falls within one of the rules 
laid down in Sowerby v. Smith. As to Ewart v. 
Graham I entertain no doubt ; although the 
right was not reserved in express terms, the 
language used raises a necessary implication of 
the reservation. ... In that case thp early case 
of Greathead v. Morley was considered, and the 
H. L. held that the decision In that case was not 
overruled ; we must therefore consider the de- 
cision in Greathead y. Morleg. Now, althougb. 
m that case the rule is not laid down in such 
distinct terms as in Sowerby v. Smith, it seems 
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to me that the same rule is in effect laid down. I Baring v. Ahingdon (supra), dictum of 
— pp. 473 — 476. STIRLING, J. explained. 


FRY, L.J. — I shall not advert to the authorities 
beyond saying that I adopt the conclusion 
arrived at in the Court of Ex. Ch. in Sowerby 
v. Smith, as laying down the law for us to 
follow. If there he a difference between that 
case and Leconfield ( Lord ) v. Dixon, I do not 
hesitate to say that I prefer the reasons and the 
views expressed m Sowerby v. Smith. I think 
that that case does lay down a very clear, 
intelligible, and reasonable rule of construction, 
which is prvmd facie the rule of construction to 
be applied to these Inclosure Acts. I may 
further say that Bruce v. Helliwell creates in 
my mind no difficulty : it is, I think, entirely 
consistent with the rule of construction laid 
down in Sowerby v. Smith. — p. 479. BOWEN, l,j. 
concurred. 

Devonshire (Duke) v. O’Connor, followed. 
Ecroyd v. Coulthard [1898] 2 Ch. 358 : 67 
L. J. Ch 458 ; 78 L. T. 702.— C.A. 

lindley, m.r. — R eference is made to Att.-Gen. 
v. Hanmcr [(1858) 27 L. J. Ch. 837 ; 6 Jur. (n.s.) 
693 ; 6W.B. 804], in which it was decided that a 
Crown grant of minerals under. the waste of the 
manor includes the minerals under the foreshore. 
I do not dissent from that case : but what we are 
dealing with is not a grant, but an Inclosure Act, 
and the idea is wholly new to hie that it is the 
object of an Inclosure Act to deal with any 
property whatever, except property over which 
there are some common rights. . . . But the 
saving clause [in this case] unquestionably 
presents difficulties. It is not a new one. It 
has been commented upon and judicially ex- 
pounded in Devonshire ( [Dulte ) v. O'Connor , 
where the C. A. held that a clause precisely the 
same as this in an Inclosure Act did not have 
the effect of preserving to the lord of the manor 
any rights which were merely territorial or 
incidental to his ownership over lands allotted, 
but only preserved manorial rights, or rights 
independent of those which he had formerly as 
owner of the soil. The right there m question 
was the lord’s right of sporting over the waste of 
the manor. . . . I do not pause to criticise that 
decision. I accept it, and I am unable to draw 
any valid distinction between that case and this. 
I am unable to see any distinction material for 
the purpose of this decision between the right of 
shooting over the allotted land, and the right of 
landing and walking for fishing purposes over 
allotted land, and if one is not preserved by the 
saving clause I fail to see on what principle the 
other can be. — pp. 367 — 369. 
chitty and oollins, l.jj. to the same effect. 

Extinguishment. 

Doidge v. Carpenter (1817) 6 M. & S. 46 ; 

, 18 R. R. 299. — K.B., distinguished. 

Baring v. Abingdon (1892) 62 L. J. Ch. 105 ; 
[1892] 2 Ch. 374 ; 67 L. T. 6 ; 41 W. R. 22.— O.A. 
LINDLEY, BOWEN and kay, l.jj. ; affirming 
7 Times L. R. 743 . — Stirling, j. See judgments 
at length. 

Folkard v. Hemmett(1776) 5 Term Rep. 417, n. 
— de GREY, o.j. ; and Wentworth v. Clay 
(1676) Cas. temp. Finch, 263, approved. 
Ramsey v. Cruddas (1892) 62 L. J. Q. B. 269 ; 
[1893] 1 Q. B. 228 ; 4 R. 218 ; 68 L. T. 364 ; 57 
J. P.406. — C.A. ESHER, M.R , LOPES and KAY, L.JJ. 


Wallis r. Hands (1893) 62 L. J. Ch. 586 ; 
[1893] 2 Ch. 75 ; 68 L. T. 428 ; 41 W. R. 471. 

— CHITTY, J. 

Baring v. Ahingdon, followed. 

Ramsey v Cruddas, distinguished. 

Broome v. Wenham (1893) 68 L. T. 651. 
wright, J. — This decision [Baring v. 
Abingdon ] is said to have been impeached m 
effect by some observations of the M.R. m 
Ramsey v. Cruddas. But I think there is no 
inconsistency. The M.R. was dealing with the 
case of a copyholder, and the substance of his 
observations is that, where a man ceases to be a 
member of a class such as the copyholder of a 
manor, he ceases to have rights which belonged 
to him merely as a member of that class. That 
doctrine would apply to customary rights of 
copyholders as such to common within the 
manor, because their customary rights of common 
depend on the custom which applies only to 
copyholders. But it would not apply to common 
of pasture appendant to a freehold of the manor, 
because that common is incident to the land 
itself in the case of each freehold, and not 
incident to membership of the class of the free- 
holders of the manor. That was held in Dunraven 
(Lord) v. Llewellyn (1850) 19 L. J. Q. B. 388 ; 
15 Q. B. 791.— Ex. Ch-p. G53. 


Scheme. 

Chislehurst Common Conservators v. New- 
ton (1887) 70 L. J. Ch. 221, n. — CHITTY, 
j followed. 

Cook v. Mitcham Common Conservators 
900) 70 L. J. Ch. 223 ; [1901] 1 Ch. 387 ; S3 
, T. 519 ; 49 W R. 201.— FARWELL, J. 


COMPANY. 

1. Formation and Constitution. 

2. Capital. 

3. Directors. 

4. Contracts. 

6. Debentures and Mortgages. 

6. Management. 

7. Meetings of Shareholders. 

5. Amalgamation and Reconstruc- 

tion. 

9. Shares. 

10. Stock Exchange. 

11. Actions by and Against. 

12. Winding up. 


1. Formation and Constitution. 
Classes of Companies. 

McKay v. Rutherford (1849) 6 Moore P. C. ; 
13 Jur. 21. — p.c., discussed. 

London and Manchester Direct Ry., In re, 
Barber, Ex parte (1849) IS L. J. Ch. 242 ; ] 
Mac. & G-. 176. — oottenham, l.c. 

Reg. v. Whitmarsh, National Land Co., 
In re (1850) 19 L. J. Q. B. 469 ; 15 Q. B. 
600 ; 15 Jur. 7.— Q.B followed. 

Bear v. Bromley (1852) 21 L. J. Q. B. 354 ; 18 
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•Q. B. 271 ; 16 Jur. 450 ; 7 Rail. Cas, 507. — Q.B. 
And see post, col. 384. 

Reg. v. Whitmarsh, followed. 

London and Manchester Direct By., In re, 

observed on. 

Moore r. Rawlings (1859) 28 L. J. G. P. 247 ; 
•6 0. B. (N.s.) 289,; 5 Jur. (jst S.) 941.— o.P. And 
deepest, col. 384. 

Duvergier v. Fellows (1828) 5 Bing. 248 ; 2 
M. & P. 384 ; 7 L. J. (0 S.) C. P. 15.— 
O.P. ; affirmed , (1832) 1 01. & F. 39.— 
H.L. (E.). LORD TENTERDEN, applied. 

Blundell r. Winsor (1837) 6 L. J. Gh. 364 ; 8 
'Sim. 601 ; 1 Jur. 589. — SHAD WELL, v.-c. 

Duvergier v. Fellows, distinguished. 

Harrison r. Heathorn (1843) 12 L. J. G. P. 
■2 82 ; 6 Man. & G. 81 ; 6 Scott (n.r.) 735. — 
'TINDAL, C.J. (for the Court). 

Blundell v. Winsor and Harrison v. 
Heathorn, considered. 

Mexican and South American Co., In re, 
Aston, Ex parte (1859) 28 L. J. Ch. 631 ; 5 
Jur. (N.S.) 615 ; 7 W. R. 609. — ROMILLY, M R. , 
affirmed , 4 De G. & J. 320 ; 5 Jur. (n.s.) 779.— 
KNIGHT BRUCE and TURNER, L.JJ. 

Arthur Average Association, In re, Cory 
and Hawkesley, Ex parte (or Hargrove & 
Co., Ex parte) (1875) 44 L. J. Ch. 569 ; 
L. R. 10 Oh. 542 ; 32 L. T. 525, 723 ; 23 
W. R. 943— JAMES and HELLISH, L.JJ., 
referred to. 

London and Eastern Banking Corporation, 
In re, Longworth’s Executors, Ex parte 
(1859) 29 L. J. Ch. 55 ; 1 De G. F. & J. 17 ; 
6 Jur. (n.s.) 1 ; 1 L. T. 504. — Campbell, 

L.O., KNIGHT BRUCE and TURNER, L.JJ. ; 
affirming Johns. 465 . — wood, v.-C., com- 
mented on. 

South Wales Atlantic Steamship Co., In re 
<1876) 46 L. J. Ch 117 ; 2 Oh. D. 763 ; 35 L. T. 
294. — M ALINS, V.-O. ; affirmed , C.A. JAMES and 
MELLISH, L JJ., and BAGGALLAY, J.A. And see 
post , col. 382. 

Arthur Average Association, In followed. 

Lynes, Ex parte, Queen Average Association, 
In re (1878) 38 L. T. 90 ; 26 W. R. 432.— 
MALINS, V.-C 

Sykes v. Beadon (1879) 48 L. J. Ch. 522 ; 
11 Ch. D. 170 ; 40 L. T. 243 ; 27 W. R. 
464. — JESSEL, M.R., disapproved. 

Arthur Average Association, doubted. 

Smith v. Anderson (1880) 15 Ch. D. 247 ; 50 
L. J. Ch. 39 ; 43 L. T. 329 ; 29 W. R. 21.— O.A. 
JAMES, BRETT and COTTON, L.JJ. 

brett, L J. — I cannot agree with the state- 
ment of the question by the M.R. in Sykes 
v. Beadon. He said that the point which 
he had to consider was whether there was 
an association or company formed for the pur- 
pose of gain either by the association or by the 
individual members thereof. But he omitted 
words which I think were purposely put into 
this statute for a definite object, namely, that 
the statute meant to deal, not with people who 
were associated together for the purpose of ob- 
taining gain, but with people who were asso- 
ciated together for the purpose of carrying on a 
business having for its object the acquisition of 
gain. ... As regards the Arthur Average Asso- 
ciation, it is not perhaps absolutely necessary to 


determine whether the case of a mutual assurance 
association is within the statute or not, but I 
cannot help saying that the reasoning which 
brings me to the conclusion that the present 
case is not within the statute, appears to me to 
lead to the same conclusion with regard to a 
case of mutual insurance. — pp. 278 — 280. And 
see post, col. 383. 

Smith v. Anderson, applied. 

Wigfield v. Potter (1881) 45 L. T. 612 ; 46 
J. P. 485.— GROVE, LOPES and BOWEN, JJ. And 
see post, col. 383. 

South "Wales Atlantic Steamship Co., In re 

(supra, col. 381 ) ; dictum of JAMES, L.J. 

questioned. 

Smith v Anderson, dictum disclaimed. 

Padstow Total Loss and Collision Assurance 
Association, In re, Bryant, Ex parte (1882) 51 
L. J. Ch. 344 ; 20 Ch. D. 137 ; 45 L. T. 774 ; 30 
W. R. 326. — O.A. JESSEL, M.R., BRETT and 
LINDLEY, L JJ. 

[JAMES, L.J. seemed to be of opinion that an 
illegal association could be wound up.] 

JESSEL, M.R. — It would seem that he only 
meant putting an end to it — he could hardly 
have meant a winding up under the Act, having 
regard to what he said as to contribution. — 
p. 347. 

brett, l.j. — I have to confess, after fully 
considering this matter, and hearing it argued 
as it has been argued to-day, that the inclina- 
tion of opinion which I expressed with regard 
to mutual insurance companies, in Smith v. 
Anderson, cannot be maintained. It was not a 
matter necessary to be decided in that case, as I 
took care to notice ; but I took occasion then to 
express an inclination of opinion in that case 
which, after the full argument which I have 
heard to-day, I do not now maintain. — p. 352. 

Padstow Total Loss, &e. Association, In re, 

followed. 

Jennings v. Hammond (1882) 61 L. J. Q. B. 
493 ; 9 Q. B. D. 225 ; 31 W. R. 40.— FIELD and 
CAVE, JJ. 

Padstow Total Loss, &e. Association, In re, 

followed . 

Jennings v. Hammond, approved. 

Shaw p. Benson (1SS3) 52 L. J. Q. B. 575 ; 11 
Q. B. D. 563.— O.A. BRETT, M.R., LINDLEY 
and FRY, L.JJ. 

Jennings v. Hammond and Shaw v. Benson, 

applied . 

Phillips v. Davies (1888) 5 Times L. R. 98. — 
COLERIDGE, C.J. and MANISTY, J. 

Padstow Total Loss, &c. Association, In re, 

distinguished, Bowling and Weiby’s Contract, 
In re (1895) 64 L. J. Ch. 427 ; [1895] 1 Ch. 663 ; 
12 R. 218 ; 72 L. T. 411 ; 43 W. R. 417 ; 2 
Manson 257— C.A. lord halsbury, lindley, 
and A. L. SMITH, L.JJ. ; referred to, Ilfracombe 
Permanent Building Society, In re (1900) 70 
L. J. Ch. 66 ; [1901] 1 Ch. 102 ; 84 L. T. 146.— 

WRIGHT. J. 

Padstow Total Loss, &c. Association, In re, 

not applied. 

Jennings v. Hammond and Shaw v. Benson, 

referred to. 

Marrs v. Thompson (1902) 86 L. T. 759. — 
ALVERSTONE, G.J., DARLING and CHANNELL, JJ. 
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Smith v. Anderson (supra, col. 381), 

fallowed. 

Wigfield v. Potter (supra, col. 382), 
recognised. 

Crowther v. Thorley (1884) 32 W. R. 330 ; 
48 J. P. 292.— C.A. COLERIDGE, C.J., BRETT, 
M.R. and BOWEN, l.j.; reversing 48 L. T. 644; 
31 W. R. 564.— GROVE and SMITH, JJ. 

Crowther v. Thorley, distinguished. 

Thomas, In re, Poppleton, Ex parte (1884) 
54 L. J. Q. B. 336 ; 14 Q. B. D. 379 ; 51 L. T. 
602 ; 33 W. R. 583. 

CAVE, J. — The main object of the society in 
Croivther v. Thorley was to buy freehold land 
and divide it amongst the members, and in my 
opinion the judgment proceeds upon the fact 
that the trustees carried on business m their 
own names and were themselves responsible. 
In this case the committee did not carry on 
business m their own name ; they were appointed 
according to the rules of the society. — p. 337. 

Smith v. Anderson ; Wigfield v. Potter ; 
and Crowther v. Thorley, observed on 
and followed. 

Siddall, In re (18S5) 29 Ch. D. 1 ; 54 L. J. Ch. 
682 ; 52 L. T. 114 ; 33 W. R. 509.— C.A. 

BAGGALLAY, L.J. — I do not propose to go into 
the details of this case, because I am of opinion 
that we are bound by the decision of the C. A. 
ip. Crowther v. Thorley, from -which 1 cannot 
distinguish the present case. Smith v. Anderson 
is also binding upon this Court. I must confess 
that, if I had had to decide Smith v Anderson, 
I possibly should not have entirely agreed with 
all that was decided in it. My views would to 
some extent have gone with those of the late 
Sir G. Jessel, whose decision was reversed. 
However, Smith v. Anderson stands, and also 
Crowther v. Thorley, which was decided by the 
other branch of this Court. . . . Mr. Byrne has 
evidently taken great pains in getting up the 
subject, and has not only drawn our attention 
very carefully to the nature and constitution of 
the association, and the rules by which it was 
governed, but to Smith v. Anderson, Crowther 
v. Thorley , and Wigjield v. Potter. It appears 
to me that Crowther v. Thorley approaches so 
closely in its circumstances to tine circumstances 
of this case that, whatever may be my own 
private opinion as to the view which ought to 
be taken in this case, I am hound by that 
decision. — pp. 6, 7. bowen and FRY, L.JJ. 
concurred. And see post, coL 384. 

Bristol Atheneeum, In re (1889) 59 L. J. Ch. 
116 ; 43 Ch. D. 236 ; 61 L. T. 795 ; 38 
W. R. 396. — kay, J., dictum dissented 
from. 

Russell Literary and Scientific Institution, 
In re, Riggins v. Baghino (1898) 67 L. J. Ch. 
411 ; [1898] 2 Ch. 72 ; 78 L. T. 588. 

north, J. — The real difficulty I feel in Kay, 
J.’s decision is this. He says that the institution 
is not a joint-stock company, “because it is 
constituted by rules which do not permit of 
any dividend, division, or bonus among its 
members.” Now it seems to me, with great 
deference, that is not a material matter. It is 
not of the essence of a joint-stock company 
that it should provide for a dividend or bonus 
among its members. The Act we are considering 
[Literary and Scientific Institutions Act, 1854], 


f 

does not refer to it. It says: “founded or 
established by the contributions of shareholders 
in the nature of a joint-stock company,” and 
that the present company unquestionably was, 
though it is true the Bristol Athenaeum was in 
the same way. ... It seems to me, with great 
deference to the learned judge, that the test he 
applied ... is one which caimot be sustained. 
... I have had the advantage of speaking to 
Stirling, J., who, I was told, had reserved 
judgment m a similar case \_J ones, In re, Clegg 
v. Ellison. See next case], and considering it 
with him. He and I both agree on the view 
I have expressed as to the meaning of the Act, 
and as to the decision upon which J have just 
been commenting — pp. 418 — 419. 

Bristol Athenaeum, In re {supra), considered. 

Jones, In re, Clegg v. Ellison (1898) 67 L, J. Ch. 
504 ; [1898] 2 Ch. 83 ; 78 L. T. 639 ; 46 W. R. 
577. 

STIRLING, J. — Upon this [sect 4 of Companies 
Act, 1862] it has been repeatedly held that 
associations of more than twenty persons may 
exist which do not require to be registered, and are 
not made illegal by the Act of 1S62 — see, for 
example, Smith v. Anderson, Crowther v. Thorley, 
and Siddall, In re {supra, col. 383). Yet it would 
be difficult, as I think, to deny to those associa- 
tions the nature of joint stock companies. The 
Joint Slock Companies Registration Act, 1844 
(7 & 8 Viet. c. 110), applies only to joint stock 
companies established for the purpose of profit, 
and it was repeatedly held [see Peg. v. 
Wliitmarsh, Bear awl Bromley, and Moore v. 
Rawlins (supra, col. 381)] that associations which 
very closely resemble joint stock companies did 
not require registration under the Act. On 
behalf of the Att.-Gen., some observations of 
Kay, L.J. (then Kay, J.) m Bristol Atheneeum, 
In re, were properly relied on. The actual 
decision in that case was that the Bristol 
Athenaeum, an association possessing a constitu- 
tion somewhat similar to that of the Sheffield 
society, could not be wound up as an unregistered 
company under sect. 199 of the Companies Act, 
1862, and with it I do not differ. Incidentally, 
however, his lordship did express the opinion, 
that the Bristol Athenaeum was not a joint stock 
company, and therefore not within the provisions 
of sect. 30 of the Act of 1854. No one can feel 
more strongly than I do the weight due to any- 
thing which fell from that learned judge. Since 
this judgment was written, North, J. has in a 
case now pending before him [ Russell Institution , 
In re (supra)] arrived independently at a similar 
conclusion with regard to the construction of 
sect. 30 as that which I have endeavoured to 
express.— p. 507. 


Foreign Company. 

Bulkeley v. Schutz (1871) L. R. 3 P. C. 764 ; 
6 Moore, P. C. (n.s.) 481.— p.o. SIR 
J. OOLVILE, SIR R. PHILLIMORE, SIR J. 

napier, James and mellish, L.JJ., ap- 
proved and applied. 

Bateman v Service (1881) 50 L. J. P. O. 41 ; 
6 App. Cas. 3S6 ; 44 L. T. 436. — P.o. SIR B. 
PEACOCK, SIR M. SMITH and SIR R. COUGH. 
And see Lloyd Generale Italiano, In .re (1885) 
54 L. J. Ch. 748 ; 29 Ch. D. 221 ; 33 W. R. 728. 
— PEARSON, J. 
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Registration. 

Northumberland and Durham District Bank- 
ing Co., In re (1858) 27 L. J. Gh. 358 ; 
2 De G. & J. 357 ; 4 Jur. (N.S.) 419 ; 6 
W. R. 527 — KNIGHT BRUCE and TURNER, 
L.JJ., distinguished. 

Hertfordshire Brewery Co., In re (1874) 43 
L. J Ch 858 , 22 W. R. 359.— JESSEL, M.R., 
. nov followed. 

Bamed’s Banking Co , In re, Peel’s Case 
(1867) 36 L. J. Ch. 757 ; L. R. 2 Ch. 674 ; 16 
L. T. 780 ; 15 W. R. 1100.— cairns, l.j. ; 
Pilbrow v. Pilbrow’s Atmospheric Rail- 
way and Canal Propulsion Co. (1848) 17 
L. J. 0. 1 J . 166 ; 5 C. B. 440 ; 5 D. & L. 
551 ; 5 Rail. Cas 89.— WILDE, C.J. ; and 
Banwen Iron Co. v. Barnett (1849) 19 
L. J C. P. 17 ; 8 C. B. 406 ; 14 Jur. 112. 
— maule and williams, jj., discussed 
Nassau Phosphaie Co., In re (1 876) 45 L. J. Ch. 
584 ; 2 Ch. D. 610 . 24 W. R. 692.— HALL, V.-C. 
And see post. 

Northumberland and Durham Banking Co., 

In re, distinguished , Ennis and West Clare 
Ry , In re (1879) 3 L. R. Ir. 94 .— chatter- 
ton, V.-C. ; discussed and principle applied , 
Wenlock (Baroness) v. River Dee Co. (1887) 56 
L. J. Ch. 899 ; 36 Ch. D. 674 (post. col. 443). 

Northumberland, &c. Banking Co., In re, 

approved. 

Nassau Phosphate Co., In re, discussed 
Peel’s Case (supra), distinguished. 

National Debenture and Assets Corporation, 
In re (1891) 60 L. J Ch. 533 ; [1891] 2 Ch. 505 ; 
64 L. T. 512 ; 39 W. R. 707.— KEICEWICH, J. ; 
affirmed , c.A. lindley, BOWEN and KAY, L.JJ. 

European Insurance Co., In re, Ramsay’s 
Case (1876) 46 L. J. Ch. 411 ; 3 Ch. D. 
388; 35 L. T. 654; 25 W. R. 279.— 
C.A. JAMES and mellish, L.JJ and 
BAGG-ALLAY, j.a , discussed and applied. 
Peel’s Case, ref 'em d to 

Boaler v. Brodhur&t (1892) 8 Times L. R. 398. 
—STIRLING, J. 

Northumberland, &c. Banking Co., In re, 
and National Debenture and Assets 
Corporation, In re. discussed. 

Young v. South African and Australian Ex- 
ploration and Development Syndicate (1896) 65 
L. J. Ch. 638 ; [1896] 2 Ch. 268 ; 74 L. T. 527 ; 
44 W. R. 509 . — kekewich, J. (post, col. 475). 

Rational Debenture, &c. Corporation, In re, 

commented on. 

Ladies’ Dress Association v. Pulbrook (1900) 
69 L.J. Q.B. 705 ; [1900] 2 Q B. 376 ; 49 W.R. 6 : 
7 Manson 465. — C.A. (post, col. 595). See 
Companies Act, 1900 (63 & 64 Viet. c. 48), s. 1. 

National Debenture, &c. Corporation, In re, 

. distinguished. 

Nassau Phosphate Co,, In re (supra), followed. 
Laxon & Co., In re (No. 2) (1892) 61 L. J. 
Ch. 667 ; [1892] 3 Ch. 555 ; 67 L. T. 85 ; 40 
W. R. 621. 

v. williams, J. — I confess I do not under- 
stand how the judgment of the C. A. in National 
Debenture, fo. Corporation, In re, can be recon- 
ciled with the decision of Lord Cairns m Peel's 


I Case (supra, col. 385). If I had to choose 
between the two decisions, 1 think that I should 
more readily follow that of Lord Cairns. . . . 
Fortunately, I am not placed m that position, 
but I wish to say, before I proceed to state how 
I intend to act. that as a matter of fact Peel's 
Case does not seem to have been cited to the 
C. A. in the argument m National Debenture, fyo. 
Corporation, In re. That, perhaps, is not very 
important, because I cannot but think that a 
Court consisting of Lindley. Bowen and Kay, 
L.JJ., must have been familiar with that case, 
though it was not brought to their notice. In 
fact, Lindley, L.J. in his book on Companies 
(5th ed., p. li 1 ) has given some attention to it, and 
I cumot help t inking that when he wrote his 
book he took a different view of the decision in 
that case from that which he took when giving 
judgment m National Debenture, fc. Corpora- 
tion, In re. I do not, however, trouble about 
that, as the decision m National Debenture, Sfc. 
Corporation, In re, did not, in my opinion, deter- 
mine the question which I have to determine now. 
I n that case it was suggested that the memorandum 
of association had not beensigued by the necessary 
seven persons. It was said that two of the sig- 
natures were not leally the signatures of two 
different persons, hut of one person who had 
signed twice, m two different names, so that the 
memoiandum had really been signed by six, not 
by seven persons. The C. A., after hearing 
further evidence which was not before Keke- 
wich, J., came to the conclusion that there was 
no ground for such a suggestion, and uo difficulty 
arose as to the requisite number cf persons having 
signed the memorandum. The Court, however, 
went on to decide tins proposition of law, that 
the certificate of incorporation given by the 
registrar was not conclusive, so as to prevent 
any objection being taken on the ground that 
less than seven peisous had m fact signed the 
memorandum, though ihe certificate had been 
given upon the assumption that seven persons 
had signed it . . . that question d> es not arise 
here. ... I have heard nothing during the argu- 
ment which makes me see why I should not hold 
that where an infant signs a memorandum of 
association, his signature is not the signature of 
a “ person ” within the meaning of sect. 6 of the 
Act of 1862. That was the ground of the decision 
of Hall, V.-C. m Nassau Phosphate Co., In re, 

. . . and upon that ground I decide this case. — 
pp. 669, 670. 

Rival Companies. 

Stockport District Waterworks Co. v. Man- 
chester Corporation (1862) 9 Jur. (n.S.) 
266 ; 7 L. T. 545 ; 11 W. R. 156.— WEST- 
BURY, L.C., followed. 

Pudsey Coal Gas Co. v. Bradford Corpora- 
tion (1873) 42 L. J. Ch. 293 ; L. R. 15 Eq. 167 ; 
28 L. T. 11 ; 21 W, R. 286.— MALINS, V.-C. 

Name of Company. 

Lee v. Haley (1869) L. R. 5 Ch. 155.— 
GIFFARD, L.J. , distinguished. 

Hoby v, Grosvenor Library Co. (1880) 28 
W. R. 386.— HALL, V.-C., followed. 

Hendriks v. Montagu (1881) 50 L. J. Ch. 
456 ; 17 Ch. D. 638 ; 44 L. T. 879 ; 30 W. R. 
160.— C.A. JAMES, BRETT and COTTON, L.JJ. ; 
reversing 50 L. J. Ch. 257 ; 44 L. T. 80. — 
jessel, m.r. And see “ Trade.” 
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Memorund urn of Association. 

Hutton v. Scarborough Cliff Hotel Co. (1S65) 
2 Dr. & Bra. 521 ; 11 Jur. (ns) 849 ; 13 
L. T. 57 ; 13 W. R. 1059.— KINDERSLEY, 
v.-G. ; [reported on another point, 2 Dr. 
& Sm. 514. — KINDERSLEY, V.-C. ; and 

affirmed on appeal, 34 L. J. Ch. 643 ; 
4 De G. J. & S. 672 ; 12 L. T. 2S9 ; 13 
W. R. 631. — WEST BUSY, L.c.], distin- 
guished. 

Harrison r. Mexican Ry. (1875) 44 L. J. Ch. 
403 : L. R. 19 Eq. 358 . 32 L. T. 82 ; 23 W. R. 
403. — JESSEL, M.R. And see post. col. 390. 


Harrison v. Mexican Ry., distinguished. 

Guinness v. Land Corporation of Ireland (1882) 
22 Ch. D. 349 ; 52 L. J. Ch. 177 ; 47 L. T. 517 ; 
31 W. R. 341 — c.A. 

cotton, L J. — The question there [Harrison 
v. Mexican Ry.) dealt with was the mere 
question of giving priority to the dividends 
payable to a certain class of shareholders. That 
is a matter which the Act does not require to be 
dealt with in the memorandum, and it was not 
dealt with in the memorandum in that case. 
But there is an expression of the M.R. which 
was much relied on, and which occasions some 
little difficulty : “ If the memorandum of asso- 
ciation is silent upon the subject of the terms of 
the original contract under which the company 
was formed, then there is an implied condition 
that all the holders of shares are entitled to rank 
equally as regards dividend, without any pre- 
ference or priority between themselves ; but if 
it does clearly appear upon the articles of asso- 
ciation that that was not the meaning of the 
original contract, then there is no such implica- 
tion of law as to the meaning of the memorandum 
of association, that implication being rebutted 
by the clear terms of the contemporaneous 
instrument.” I think that there the M R. was 
referring to matters which the Act does not 
require to be stated in the memorandum. But 
in reality it is not by implication from the con- 
struction of the memorandum that the equality 
of the shareholders as regards dividends arises, 
but by the implication which the law raises as 
between partners, unless their contract has pro- 
vided the contrary. ... I think that the M.R. 
did not intend to say anything which militates 
against my view of the law, though perhaps his 
observations require a little verbal correction. — 
p. 377. 

bowen, L.J. — There is an essential difference 
between the memorandum and the articles. The 
memorandum contains the fundamental con- 
ditions upon which alone the company is allowed 
to be incorporated. They are conditions intro- 
ddeed for the benefit of the creditors, and the 
outside public, as weH as of the shareholders. 
The articles of association are the internal regu- 
lations of the company. . . . Harrison v. Mexican 
JEty. was cited as showing that the M.R. was 
willing to read the two together, but the dis- 
tinction -is obvious that in that case the matter 
was one with which the creditors had no concern 
whatsoever. — p. 381. 

Guinness v. Land Corporation of Ireland, 

distinguished. 

Dale v. Martin (1883) 11 L. R. Ir. 371. — C.A, 
LAW, L.C., MORRIS, O.J. and ITTZG-IBBON, L.J. 


Hutton v. Scarborough Cliff Hotel Co., 

34 L. J. Ch. 643 (s tupra), approved. 

Ashbury e. Watson (1885) 54 L. J. Oh. 121, 
985; 30 Ch. D. 376 ; 33 W. R. 882.— C.A. 
ESHER, M.R., BAGGALLAY and FRY, L.J.T. 

Harrison v. Mexican R j., followed. 

Hutton v. Scarborough Cliff Hotel Co. ; 

Guinness v. Land Corporation of Ireland, 

and Ashbury v. Watson, distinguished. . 

South Durham Brewery Co., In re (1885) 55 
L. J. Ch. 179 ; 31 Ch. D. 261 ; 53 L. T. 928 ; 34 
W. R. 126. — C.A LINDLEY, FRY and LOPES, 
L.JJ. 

Guinness v. Land Corporation of Ireland, 

discussed. 

Trevor v. Whitworth (1887) 57 L. J Ch. 28 : 
12 App. Cas. 409 ; 57 L. T. 457 ; 36 W. R. 145. 
— H.L. (E.) (post, col. 406). 

Hutton v. Scarborough Cliff Hotel Co., 2 

Dr. & Sm. 521 (supra'), dissented from. 

British and American Trustee and Finance 
Corporation v. Couper (1894) 63 L. J. Ch. 425 ; 
[1894] A C. 399 ; 6 R. 146 ; 70 L T. 882 ; 42 
W. R. 652 ; 1 Mansou 256.— H.L. (E.). HER- 
SCHELL, L.C., LORDS WATSON, MAONAGHTEN 
and MORRIS. 

loud macnag-hten — The practical result of 
the decision [. Hutton v. Scarborough Cliff Hotel 
Co.) has been that, except in cases coming within 
the rule laid down in Harrison v. Mexican Ry. 
— a decision which has not met with universal 
acceptance— no company limited by shares that 
has not taken power by its memorandum to issue 
preference shares has been able to raise additional 
capital in the manner most advantageous to its 
shareholders and its creditors. It seems to me 
that the decision in Hutton v. Scarborough Cliff 
Hotel Co. was not founded upon a sound view 
of the Companies Act, 1862, and I respectfully 
dissent from it. I have the less hesitation in 
expressing this opinion, because I find that 
Cotton, L.J. has disapproved of the chief ground 
on which the decision was based [ Guinness v. 
Land Corporation of Ireland). . . . Lindley,L.J. 
in a later case takes the same view. I agree that 
the equality of shareholders as regards dividends 
is not an implied condition of the memorandum. 
But I doubt whether it is necessary to have re- 
course to the doctrines of partnership. — p. 434. 
See also the other addresses at length. And 
see post , col. 389. 

British and American Trustee and Finance 

Corporation v. Couper, applied 

Hutton v. Scarborough Cliff Hotel Co., 2 

Dr. & Sim. 521, discussed. 

Mcllquham v. Taylor (1894) 63 L. J. Ch. 758 ; 
64 L. S. Ch. 296; [1895] 1 Ch. 53 ;,8 R. 740, 
750, n. ; 71 L. T. 484, 679 ; 43 W. R. 297 ; 
affirmed, C.A. lord halsBury, lindley and 

RIGBY, L.JJ 

Stirling, J. (after referring to Lord Mac- 
naghten’s judgment in British and American 
Trustee and Finance Corporations. Couper) said : 
The law, then, is that under an ordinary memo- 
randum of association, according to which the 
capital of a company is divided into shares of 
equal amount, the interests of the shareholders 
must be equal m all respects. Whether a com- 
pany so constituted can issue preference shares 
is a question the final decision of which has 
not yet been given, although, perhaps, in the 
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present state of the authorities, it may be con- 
cluded, in the first instance, by Hutton v. Scar- 
borough Cliff Hotel Co — p. 761. 

Hutton v. Scarborough Cliff Hotel Co. and 
Ashbury v. Watson (supra), not applied. 

Hyderabad (Deccan) Co., In re (1896) 75 L. T. 
23 ; 3 Manson §12. — Stirling-, j. 

British and American Trustee and Finance Cor- 
poration v. Couper (supra), applied , London and 
Hew York Investment Corporation, In re (1895) 
64 L. J. Ch. 729 ; [1895] 2 Ch. 860. — Stirling-, 
J. {post, col. 409) ; Barrow Hrematite Steel Go., 
In re (1900) 69 L. J. Ch. 869 ; [1900] 2 Ch 846.— 
COZENS-HARDY, j. (post, col. 409) : Development 
Co. of Central and West Africa, In re (1902) 71 
L. J. Ch. 310 ; [1902] 1 Ch. 547 ; 86 L. T 323 ; 50 
W. E. 456 ; 9 Manson 151. — SWINEEN-EADY, j. ; 
Credit Insurance and Guarantee Corporation, 
Inre (1902) 71 L. J. Ch. 775 ; [1902] 2 Ch.601. 
— C.A. (post, col. 409) ; explained , Anglo-French 
Exploration Co , In re (1902) 71 L. J. Ch. S00 ; 
[1902] 2 Ch. 845 , 51 W. It. 8 ; 9 Manson 432 — 

BUCKLEY, J. 

Hutton v. Scarborough Cliff Hotel Co., 

2 Dr. & Sm. 521 (supra, col. 387), overruled. 

Malleson v. National Insurance and Guaran- 
tee Corporation (1893) 63 L. J. Ch. 286 ; 
[1894] 1 Ch. 200 ; 8 E. 91 ; 70 L. T. 157 ; 
42 W. E. 249 , 1 Manson 249 —NORTH, J. ; 
and Walker v. London Tramways Co. 
(1879) 49 L. J. Ch. 23 ; 12 Ch. D. 705 ; 
28 W. E. 163. — JESSEL, M.R., referred to. 

Andrews r. Gas Meter Co (1897) 66 L. J. Ch. 
246 ; [1897] 1 Ch. 361 :76L. T. 132 ; 45 W.E. 321. 
— O.A. BINDLEY, A L. SMITH and RIG-BY, L.JJ. ; 
reversing kekewich, j. 

Bindley, L J. — The judgment against the 
validity of the preference shares is based upon 
the well-known case of Hutton v. Scarborough 
Cliff Hotel Co., which came twice before Kin- 
dersley, V.-C., and which Kekewich, J. very 
naturally held to be binding on him. Kmdersley, 
Y.-C.’s first decision was that a limited company 
which had not issued the whole of its original 
capital could not issue the unallotted shares as 
preference shares unless authorised so to do by 
its memorandum of association or by its articles of 
association. This decision was affirmed on appeal, 
and was obviously correct ; and would have been 
correct even if the whole of the original capital 
had been issued and the preference shares had 
been new and original capital. The company, 
however, afterwards passed a special resolution, 
altering the articles and authorising an issue of 
preference shares. This raised an entnely dif- 
ferent question, and led to the second decision 
reported in 2 Dr. & S. 521. The V.-C. granted 
an injunction restraining the issue of the prefer- 
ence shares, and he held distinctly that the reso- 
lution altering the articles was ultra vires. He 
did so upon the ground, as we understand his 
judgment, that there was m the memorandum 
of association a condition that all the share- 
holders should stand on an equal footing as to 
the receipts of dividends, and that this condition 
was one which could not be got rid of ‘by a special 
resolution altering the articles of association under 
the powers conferred by sects. 50 and 51 of the 
Act. The judgment of the V.-C. is a little 
obscure, because he treats the condition as a con- 
dition of the constitution of the company, and 
■he may have meant by that expression, either 


the constitution as fixed by the memorandum of 
association, or the constitution as fixed by the 
memorandum of association and the original 
articles. But unless he had meant the constitu- 
tion of the company as fixed by the memoran- 
dum of association, his decision is unintelligible : 
for, so far as the constitution depended on the 
articles, it clearly could be altered by special reso- 
lution under the powers conferred by sects. 50 
and 51 of the Companies Act, 1862. A company 
cannot deprive itself of this power (see Malleson 
v. Motional Insurance and Guarantee Corpora- 
tion and Walker v. London Tramways Co.). The 
V.-C. further seems to have been of opinion that 
the condition could be excluded by contempo- 
raneous articles of association, and his decision has 
been so understood by succeeding 3 udges. Accord- 
ingly, in 1S75, in Harrison v. Mexican By. 
(supra, col. 387), Sir G. Jessel held that the 
condition of equality imported into the memo- 
randum of association by Kmdersley, V.-O.’s 
decision was negatived by one of the articles of 
association filed with the memorandum, which 
article authorised the creation of additional capital 
by the issue of new shares, *■ in such manner, to 
such amount, and with and subject to such rules, 
regulations, privileges, and conditions,” as the 
company should think fit. In our opinion it is 
impossible to uphold this decision, or the view of 
Kmdersley, V.-C. himself, as to the effect of 
articles on the memorandum, if it is once con- 
ceded that it is a condition in the memorandum of 
association that there should be equality amongst 
the shareholders. If the condition ‘is really one 
of the conditions of the memorandum, it is im- 
material whether the condition is express or 
implied. If the memorandum of association 
really prescribed equality amongst all the share- 
holders, as Kmdersley, V.-C. held that it did, the 
articles of association could not override the 
memorandum of association in that particular 
(‘tee sect. 12 of the Act, and Ashbury Railway 
Carriage Co. v. Riche (1875) 44 L. J. Ex. 185 ; 
L. E. 7 H. L. 653 (post. col. 441) ; and Guinness v. 
Land Corporation of Ireland (supra, col. 3S7) ). 

I The departure thus made by Sir G. Jessel from 
the principle on which the V.-C. based the second 
decision in Hutton v. Scarborough Cliff Hotel 
Co. was sanctioned by the C. A. m 1885 in South 
Durham Brewery Co., In re, and again in 18S7 in 
the Bridgewater Navigation Co. (post, col. 571)— 
a case, which, although reversed on another point 
[Birch v. Cropper (1889) 59 L. J. Ch. 122 ; 14 
App. Cas. 525 ; post, col. 572] was not questioned 
on the point now under consideration. These 
decisions turned upon the principle that although 
by sect. 8 of the Act the memorandum is to 
state the amount of the original capital and the 
number of shares into which it is to be divided, 
yet in other respects the rights of the share- 
holders in respect of their shares and the terms 
on which additional capital may he raised, are 
matters to be regulated by the articles of associa- 
tion rather than by the memorandum, and are, 
therefore, matters which (unless provided for by 
the memorandum, as in Ashbury v. Watson (supra, 
col. 388), may be determined by the company 
from time to time by special resolution pursuant 
to sect. 50 of the Act. This view, however, 
clearly negatives the doctrine that there is a 
condition in the memorandum of association that 
all shareholders are to be on an equality unless 
the memorandum itself shows the contrary. That 
proposition is, in our opinion, unsound. Its 
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unsoundness was distinctly pointed out by Lord 
Macnaghten in British and American Trustee, 
-a. Corporation v. Coupee (supra, col, 388). 
The view taken by Kindersley. V.-C. cannot, m 
our opinion, be supported by reference to the 
Companies Act of 1862 ; and it is inconsistent 
with the decisions to which we have referred, 
which, if wrong, can only now be set right by 
the H. L. It was, however, contended that this 
Court, at all events, had approved and followed 
the decisions of Kindersley, V.-C. ; and Ashbury 
v. Watson was referred to on this point. In 
that case the memorandum of association stated 
that preferential shares might be created and what 
the preferential rights were to be ; and it was 
held that these were conditions which could be 
properly introduced into the memorandum of 
association, and which, being introduced there, 
could not be afterwards departed from and be 
treated as articles of association capable of change 
No doubt Fry, L.J. relied on Hutton v. Scar- 
borough Cl\ff Hotel Co. to show that provisions 
about preference shares were conditions which 
could properly be inserted m the memorandum 
of association ; but the propriety of the decision 
of Kindersley, V.-C. in that case was not before 
the Court, and we do nut regard Ashbury v. 
Watson as conflicting with any of the other 
decisions of the C A., m which Kindersley, V.-C. ’s 
decision has been judicially considered. . . . For 
the reasons, however, which we have given we 
are of opinion that the second decision m Hutton 
v. Scarborough Cliff Hotel Co. was wrong, and 
ought not to be foliowed — pp. 248 — 250. 

RIGBY, l.j. to same effect on Hutton v. Scar- 
borough Cliff Hotel Co. 

Hutton v. Scarborough Cliff Hotel Co. 

(supra'), commented on. 

Welt on v. Saffery (1897) 66 L. J. Ch. 362 ; 
[1897] A. C. 299 : 76 L. T. 505 ; 45 W. R. 508 ; 
4 Manson 269. — H.L. (E.) (post, col. 515). 

Andrews v. Gas Meter Co (supra), considered. 

James v. Buena Ventura Nitrate Grounds 
Syndicate (1896) 65 L. J. Ch. 284 ; [1896] 
1 Ch. 456 ; 74 L. T. 1 ; 44 W. R. 372.— 
C.A. LORD HERSCHELL, A. L. SMITH and 
RIGBY, L JJ., considered. 

Allen v. Gold Ret fs of West Africa (1900) 69 
L. J. Ch. 266 ; [1900] 1 Ch. 656 ; 82 L. T. 210 ; 
48 W. R. 452; 7 Manson 417. — O.A. ; varym/ 
[1899] 68 L. J. Ch. 540 ; [1899] 2 Ch. 40 ; 80 
L. T. 750 ; 47 W. R. 568. — KEKEWIOH, j. 

LINDLEY, M.R. — Andrews V. Gas Meter Ch.is an 
authority that, under sect 50 of the Companies Act, 
1862, a company’s articles can be altered so as 
to authorise the issue of preference shares taking 
priority over existing shares, although no power to 
issue preference shares was conferred by the 
memorandum of association or by the original 
articles. ... It was urged that a company’s 
articles could not be altered retrospectively, and 
reliance was placed on Rigby, L. J ’s observations 
in James Buena Ventura, ftc. Syndicate. The 
word “ retrospective ” is, however, somewhat 
ambiguous, and the concurrence of Rigby, L.J. 
in Andrews v. Gas Alter Co. shows that his 
observations in James v. Buena Ventura , fyc. 
Syndicate are no authority for saying that exist- 
ing rights, founded and dependent on alterable 
articles, cannot be affected by their alteration. — 
p. 272. 

ROMER, L.J. to the same effect. 


Y. WILLIAMS, L.J. — But I think that we are 
all agreed that cases might occur in which a man 
might have acquired, by contract or otherwise, 
special rights against the company which would 
exclude him from the operation of the altered 
article. It is in this sense that I understand the 
observations of Rigby, L.J. in James v. Buena ■ 
Ventura , Sfc. Syndicate. — p. 274. r 

Governments Stock investment Co., In re 
(1891) 60 L. J. Oh. 477 ; [1891] 1 Ch. 
649; 64 L. T. 339; 39 W. 11. 375.— 
chitty, J., distinguished. 

Foreign and Colonial Government Trust Co., 
In re [1891] 2 Ch. 395 ; 65 L. T. 78 ; 39 W. R. 699. 

Stirling, J. — I think that the business of the 
company is the investment of the assets of the 
company in the limited class of securities men- 
tioned in clause (c) of sect. 3 of the memorandum 
of association ; in that respect I take the same 
view as that which I understand to have been 
expressed by Cbitty, J. in Governments Stock In- 
vestment Co., In re. ... It would seem from the 
note [of that case] contained in the Weekly Notes 
[Nov. (1891) 48], that Chitty, J. had expressed 
an adverse opinion with regard to the meaning 
of sub-clause (d) of sect. 1, sub-sect. 5 [Companies 
(Memorandum of Association) Act, 1890] ; but 
examination of the full report of that case, and 
communication with the learned judge, have 
satisfied me that Chitty, J. expressed no opinion 
whatever upon this point. It was not seriously 
contended before him, probably because the facts 
did not affoid a basis for the argument, that the 
alteration proposed m Governments Stock Invest- 
ment Co , In re, fell within sub-clause (d). and 
Chitty, J., expressed no opinion on the matt cl- 
one way or the other. — p. 399. 

Foreign and Colonial Government Trust Co., 

In r e, followed. 

Alliance Marine Assurance Co., In re (1891) 
[1892] 1 Ch. 300 ; 61 L. J. Ch. 176 ; 65 L. T. 
554 ; 40 W. R. 330. 

kekewioh, J. — In Foreign , Jo. Trust Co., In 
re, Stirling, J.. while confirming the alteration of 
the memorandum of association, expressed a 
strong opinion that the name of the company 
ought to be altered, because the name Foreign 
and Colonial Government Trust Company did 
not indicate to the public and to the persons 
dealing with the company, such an extension of 
the investments as was proposed. . . . Applying 
that to this marine ins .ranee company, I say 
that persons dealing with this company under its 
existing name will not know that the company 
is undertaking these businesses of life, accident, 
and fire insurance. ... I have been referred to 
several cases before Brist iwe, V.-C., and one in 
Ireland, where marine insurance companies have 
enlarged their powers with the sanction of the 
Court, and apparently in those cases no such 
alteration was insisted on. ,1 have looked to see 
what enlargements were made in those different 
cases, and I find, that in some they were rather 
narrower than those submitted to me, but in some 
they were wider ; and they were cases m which, 
according to my opinion, the name should have 
been altered. ... It is not stated that Stirling, 
J.’s decision was before the other Courts, and 
having that decision before me . . . and indeed 
distinctly approving it, 1 ought not to allow the 
order for confirmation of the resolution to 
operate until the name has been altered. — p. 304. 
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Foreign, &c. Trust Co., In re {supra), followed. 
National Boiler Insurance Go., In re (1891) 61 
L. J. Oh. 501 ; [1S92] 1 Oh. 306 ; 65 L. T. 819 

— KEKEWICH, J. 

Governments Stock Investment Co., In re 

(.s’ up ra ) , disting it i shed. 

Governments Stock Investment Go., In re 
(No. 2) (1892) 61 L. J. Cli. 381 ; [1892] 1 Oh 597 ; 
66 L. T. 608 ; 40 VV. R. 387. 

OHITTY, J — This application is a very different 
one from that which I refused when this Court 
presented its former petition. The proposed 
alterations are two. The first, in short, is to 
enable the company to give security to its deben- 
ture-holders ; and the second is to enlarge the 
scope of the investment clause by the addition of 
bonds, debentures, debenture stock, obligations, 
mortgages, or securities of any companies or 
corporations formed or incorporated under 
British, foreign, or colonial law.” — p. 383. 

Mining Shares Investment Co., In re (1893) 
62 L. J. Ch. 434 ; [1893] 2 Gh. 660 ; 3 E 
480 ; 68 L. T. 578 ; 41 W. R. 376.— 
v. WILLIAMS, 3., followed. 

Ocean Queen Steamship Go., In re (1893) 63 
L. J. Ch. 193 ; [1893] 2 Ch. 666 ; 3 R. 625 ; 68 
L. T. 828 ; 41 W. R. 570.— V. WILLIAMS, J. 

Nockells v. Crosby (1825) 3 B. & C. S14 ; 3 
D. & R. 751 ; 27 E. R. 497. — K.B : and 
Pitchford v. Davies (1839) 8 L. J. Ex. 157 : 
5 M. & W. 2. — ex., followed. 

Walstab v. Bpottiswoode (1846) 15 M. Sz W. 
505.— POLLOCK, O.B. 

Walstab v. Spottiswoode, approved, Hutton v. 
Thompson (1851) 3 'H. L. Cas. 161. — H.L. (e.). 
TRURO, L C. (see post, col. 597) ; commented on, 
Baird r. Ross (1856) 2 Macq. H. L. 61. — h.l.(sc.) ' 
CRANWORTH, L.C. and LORD BROUGHAM. 

Felgate’s Case, United Kingdom Shipowning 
Co., In re, 11 L. T. 293 ; 13 W, R. 4. — romilly. 
m.r. ; reversed, (1S65) 2 Dc G. J. & S. 456 ; 11 
Jnr. (n.s.) 52 , 11 L. T. 613 ; 13 W. R. 305.— 

KNIGHT BRUCE and TURNER, L.JJ. 


Articles of Association. 

Phosphate of Lime Co. v. Green (1871) L. E. 7 
C. P. 43 ; 25 L. T. 636. — O.P. ; distinguished , 
Ashbury Ry. Carriage, &c. Co. v. Riche (1875) 44 
L, J. Ex. 185 ; L. R. 7 H. L. 653.— H.L. (b.) 
(post, col. 441); adopted, London Financial Asso- 
ciation v. Kelk (1884) 53 L. J. Ch. 1025 ; 26 
Oh. D. 107 ; 50 L. T. 492.— BACON, V.-c. (post, 
col. 431); discussed, Trevor r. Whitworth (1887) 
57 L. J. Ch. 28; 12 App. Cas. 409.— H.L (E.) 
(post, col. 406) ; applied, Ho Tung v. Man On 
Insurance Co. (1901) 71 L. J. P. C. 46; [1902] 
A. C. 232 ; S5 L. T. 617 ; 9 Manson 171— P.C. 

LORDS MACNAGHTEN, SHAND, DAVEY, ROBERT- 
SON and LINDLEY. 

Eley v. Positive Government Security Life 
Assurance Co. (1S76) 1 Ex. D. 88 ; 45 
L. J. Ex. 451 ; 34 L. T. 190; 24 W. R. 
338.— C A. CAIRNS, L.C., COLERIDGE, C.J. 
and MELLISH, L.J., discussed. 
Baring-Gould and Skarpington Combined Pick 
and Shovel Syndicate, In re (1899) 68 L. J. Ch. 
429; [1899] 2 Ch. 80, 80 L. T. 739 ; 47 W. R. 
564. — 0. A. ; re.rer.smq S. G. (1898) 67 L. J. Ch. 
■622 ; [1898] 2 Ch. 633 ; 79 L. T. 1S5 ; 47 W. R, 
23.— STIRLING, J. 


LINDLEY, M.R. — Ever since Eley v. Positive, 
SjC. Assurance Co , which has been followed by 
a great number of other cases, it has been held 
that, when you come to look closely into this 
section [sect. 16 of the Companies Act, 1862], it 
does not mean that the articles are to be treated 
as agreements between the company on the one 
side and members on the other. I think that is 
pretty clearly established tkeie. On the other 
hand, there are cases like Isaacs' Case (post, 
col. 417), where it has been held that the articles 
are the terms upon which people can become 
members or directors, and the agreement may be 
got at partly through the articles, and partly 
through their conduct — that is also settled. 
They are agreements in a sense — there is no 
doubt about that. I do not understand now, 
and never did understand exactly, what the true 
effect of sect. 16 is , but I do understand this — • 
that, having regard to the decisions beginning 
with Eley v. Positive, Spc. Assurance Co., the 
company cannot sue the member and the mem- 
ber cannot sue the company, as if there were an 
agreement between the company on the one side 
and the member on the other. — p. 433. rigby 
and collins, L.jj._,concurred. 

Baring-Gould and Sharpington, &c. Syndi- 
cate, In re, applied. 

Paine (or Payne) r. Cork Co. (1900) 69 L. J. Oh. 
156; [1900]1 Ch. 308.— STIRLING, J. ( post, col A81). 

Promoters. 

Lindsay Petroleum Co. v. Hurd (1874) L. R. 
5 P. C. 221 ; 22 VV. R. 492.— P C. SEL- 
BORNE, L.C , SIR B. PEACOCK, SIR M. 
smith and sir R. collier, discussed. 

Erlanger r.New Sombrero Phosphate Co. (1878) 
48 L. J. Ch. 73 ; 3 App. Gas. 1218 ; 39 L. T. 269 ; 
27 W. R. 65. — H.L. (E.). LORDS PENZANCE, 
HATHERLEY, O’HAGAN, SELBORNE, BLACKBURN 
and Gordon; cairns, l.o. doubting; affirming 
S. G. nom. New Sombrero Phosphate Co. i. 
Erlanger (1877) 46 L. J. Ch. 475 ; 5 Ch. D. 73.— 
C.A. JESSEL, M.R. , JAMES, l.j. and BAGGALLAY, 
J.A. And see post, cols. 396, 399. 

Lindsay Petroleum Co. v. Hurd and Erlanger 
v. New Sombrero, &c. Co., referred to. 

Sharpe, In re, Bennett, In re (1891) 61 L. J. Oh. 
193 ; [1S92] 1 Ch. 154.— C.A. (post, col. 436). 

Erlanger v.New Sombrero, &c. Co. , discussed. 

Ambrose Lake Tin and Copper Mining Co. 
In re (1880) 49 L. J. Ch. 457 ; 14 Ch. D. 
390 ; 42 L. T. 604 ; 28 W. R. 783.— O.A. 
JAMES, brett and cotton, L.JJ., adhered 
tiif And see post, col. 398. 

Tyrrell v. Bank of London (1862) 31 L. J. 
Ch. 369 ; 10 H. L. Cas. 26 ; 8 Jur. (N.S.) 
849 ; 6 L. T. 1 , 10 W. R. 369 —H.L. (e.). 
WESTBURY. L.C., LORDS CRANWORTH and 
CHELMSFORD ; varying 28 L. J. Ch. 921 ; 
27Beav.273. — m.r.; andBentley v. Craven 
(1855) 18 Beav. 75 — M R., dismissed. 

Cape Breton Co., In re (18S5) 54 L. J. Ch. 
822 ; 29 Cli. D.,795 ; 53 L. T. 181 ; 83 W. R. 788. 
— C.A. COTTON and FRY, l.jj. , bowen, l.j. dis- 
senting. And see post, cols. 397, 398. 

Cape Breton Co., In re, distinguished, Lydney 
and Wigpool Iron Ore Go. r. Bird (1886) 55 
L. J. Ch. 383, 875 ; 33 Oh. D. 85 ; 55 L. T. 558 ; 
34 W. R 437, 749. — C.A. cotton, LINDLEY and 
LOPES, L.JJ. ; reversing (1885) 31 Ch. D. 328 ; 54 
L. T. 242. — PEARSON, J. (and see post, col. 397) ; 
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followed, Ladywell Mining Go. r. Brookes (1887) 
56 L. J. Gh. 684; 35 Ch D. 40U, 56 L. T. 677; 
35 W. B. 785. — G.A. COTTON, lindley and 
lopes, L.JJ. ; affirmed on other grounds* no in. 
Cavendish-Bentinck r. Fenn (1887) 57 L J. Ch. 
552 ; 12 App. Cas. 652 ; 57 L. T. 773 ; 36 W. B. 
441. — H.L (E.). LORDS HERSOHELL, WATSON, 
FITZGERALD and MACNAGHTEN. 

Cavendish-Bentinck v. Fenn, distinguished, 
North Australian Territory Co., In re, Archer’s 
Case (1891) 61 L. J. Ch. 129 ; [1892] 1 Ch. 322. 
— O.A. {post, col. 425) ; considered. Grant v. Gold 
Exploration and Development Syndicate (1899) 
69 L. J. Q. B. 150 ; [1900] 1 Q. B. 233.— C.A. (post, 
col. 445) ; distinguished, Leeds and Hanley 
Theatre of Varieties, Ltd., In re (pout, col. 399). 

Lydney, &c. Iron Ore Co. v. Bird ( supra ), 
considered. 

Faure Electric Accumulator Co., In're (1S88) 
58 L. J. Ch. 48 ; 40 Ch. D. 141 ; 59 L. T. 918 ; 
37 W. R. 116.— KAY, J. 

Lydney, &c. Iron Ore Co. v. Bird, explained. 

Faure Electric Accumulator Co., In re, com- 
mented on. 

Metropolitan Coal Consumers’ Association r. 
Scrimgeour (1895) 65 L. J. Q. B. 22 ; [1895] 2 
Q. B. 604 ; 14 R. 729 ; 73 L. T. 137 : 44 W. R. 
35 : 2 Manson 579. — C.A. 

lindley, L.J. — Now as regards the last-men- 
tioned case [Lydney, Co. v. Bird], although 
there are expressions which have been referred 
to by the appellants’ counsel, and to which I 
stand, they have application of course to the 
circumstances of that case, and the circumstances 
of that case have not the slightest resemblance 
to the circumstances of the present case. The 
money there sought to be recovered was not 
money 7 which was paid by the company for 
placing shares. There was a person named 
James Bird, who was a promoter of the com- 
pany, and he secretly made a profit at the 
expense of the company of 10,8007. He was 
made liable for it. He said : “ Well, but I have 
spent 6,0007. as a consideration, which I gave to 
william Bird for guaranteeing me that the 
shares should be taken up in this company,” 
and we disallowed James k Bird that bill. The 
whole thing was a juggle from beginning to end, 
and we disallowed it on the ground that it was 
an improper transaction, and so it was. It has 
nothing whatever to do with, and is far away 
and remote from, such a case as this, where 
there is no juggle and no impropriety at all. 
As regards Faure Electric Accumulator Co., 
In re, no doubt Kay, J. did apparently hold 
that these brokerage payments were illegal, 
being paid out of capital, certainly, and he made 
the directors there liable for them. If that 
decision is understood as going so far as to 
compel us to hold that these payments are 
illegal, I should say that I dissent from it, and 
it goes a great deal too far. I doubt very much, 
if you look at the facts, whether the L.J. did 
intend to go as far as that. I doubt whether he 
regarded the commissions there as ordinary com- 
missions of a reasonable amount, payable in the 
ordinary course of business. I think he treated 
them rather as improper payments, rather m the 
shape of bribes ; and of course, if be took that 
view, he was perfectly justified in holding the 
directors liable to replace the money which they 
had so misapplied.— p. 24. 


t 

LOPES and RIGBY, L.JJ. to the same effect. 

See Companies Act, 1900 (63 A 64 Viet. c. 4S), 
s. S. 

Erlanger v. New Sombrero Phosphate Co. 

(supra, col. 394), discussed. 

Aaron’s Beefs, Ltd. v. Twiss (1896) 65 
L. J. P. C. 54 , [1896] A. C. 273 r ; 74 L. T. 794. 

— H.L. (IR.). HALSBURY, L C., LORDS WATSON, 
HERSOHELL, MACNAGHTEN, MORRIS and DAYEY ; 
affirming (1894) [1895] 2 Ir. B. 207.-C.A. 
WALKER, L.C., PORTER, M.R., FITZGIBBON and 
BARRY, L.JJ. See judgments in tlic Irish Courts, 
where all the cases are reviewed. 

Erlanger v. New Sombrero Phosphate Co. and 
Aaron’s Beefs, Ltd. v. Twiss, referred to, 
Bochefoncauld r. Boustead (1896) 66 L. J. Ch. 
74; [1897] 1 Ch. 196 ; 75 L. T. 502 ; 45 W. B. 
272. — C.A. HALSBURY, L.C., LINDLEY and A. L. 
smith, L.JJ. ; applied, Gallard, In re, Gallard, 
Ex parte (1897) 66 L. J. Q. B. 484 ; [1897] 2 
Q. B. 8 ; 76 L. T. 327 ; 45 W. B. 556 : 4 Manson 
52 — v. williams, J. ; discussed, Components 
Tube Co. v. Naylor (1898) [1900] 2 Ir. B. 1.— 
O’BRIEN, O.J., PALLES, C.B. and MADDEN, J. 
See the judgments at length. 

Erlanger v. New Sombrero Phosphate Co., 

distinguished. 

Salomon t\ Salomon & Co. (1896) 66 L. J. Ch. 
35 ; [1897] A. O. 22 ; 75 L. 1\ 426 ; 45 W. B. 
193 : 4 Manson 89 .— h.l. (B.). , halsbury, 

L.C , LORDS WATSON, MACNAGHTEN, MORRIS 
and DAVEY; reversing S. 0. twin. Brodcnp v. 
Salomon (1895) 64 L. J. Ch. 689 ; [1895] 2 Ch. 
323 ; 12 R. 393 : 72 L Ik 755 , 43 W. B. 612 ; 
2 Manson 449. — C.A. 

lord MACNAGHTEN. — 111 that case the vendor, 
who got up the company with the view of selling 
his adventure to it, attracted shareholders by a 
prospectus which was essentially false. The 
directors, who were virtually his nominees, pur- 
chased from him without being aware of the 
real facts ; and, on their assurance that, in so 
far as they knew, all was right, the shareholders 
sanctioned the transaction The fraud by which 
the company and its shareholders had been 
misled was directly traceable to the vendor ; and 
it was set aside at the instance of the liquidator, 
the L.C. (Earl Cairns) expressing a doubt 
whether, even in those circumstances, the remedy 
was not too late, after a liquidation order. But. 
m this case, the agreement of July 20th was, in 
the full knowledge of the facts, approved and 
adopted by the company itself, if there was a 
company, and by all the shareholders who ever 
were or were likely to be members of the com- 
pany. In my opinion, therefore, Erlanger. v. 
New Sombrero Co. has no application. — p. 43. 

lord DAVEY. — Counsel relied on some dicta 
in Erlanger v. New Sombrero Co., a case which 
is often quoted and not infrequently misunder- 
stood. Of course Lord Cairns’ observations were 
directed only to a case such as he had before 
him, where it was attempted to bind a large 
body of shareholders by a contract which pur- 
ported to have been made between the vendor 
and directors before the shares were offered for 
subscription, whereas it appeared that the 
directors were only the nominees of the vendor, 
who had accepted his bidding and exercised no 
judgment of their own. It has nothing to do 
with the present case.— p. 53. 
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Salomon v. Salomon & Co., discussed and 
applied. 

Wragg (E. J.), Ltd., In re (1897) 66 L. J. Gh. 
419 ; [1897] 1 Ch. 796.— WEIGHT, J. ; and C.A. 
( post, col. 499). 

Carey, In re, Jeffreys, Ex parte [1895] 2 
Q. B. 624 ; 73 L. T. 221 ; 43 W. R. 605 ; 
2 Manson 198. — V. williams, J. ; affirmed , 

C.A. ESHER, M.E., KAY and A. L. SMITH, 
L. JJ., commented on. 

Salomon v. Salomon & Co., explained and -not 
applied. 

Hirth, In re, Official Receiver, Ex parte (1899) 
68 L. J. Q B. 287 ; [1899] 1 Q. B. 612 ; 80 L. T. 
63 ; 47 W. R. 243 ; 6 Manson 10. — c.A. lindley, 
m.e., EIGBY and V. WILLIAMS, L.JJ. And see 
Bullock v. Ardern (1901) 17 Times L.R. 285 — C.A. 
A. L. SMITH, M.R., COLLINS and ROMER, L.JJ. 

Cape Ereton Co., In re ( supra , col. 394), 

explained. 

Olympia, Ltd., In re (1898) 67 L. J. Ch. 
433 ; [1898] 2 Oh. 153 ; 78 L. T. 629 ; 5 Manson 
139. — c.A. ; affirmed , mm. Gluckstein v. Barnes, 
post, col. 398. 

lindley, m.e. — Upon principle it appears to 
me clear that there is nothing to prevent the 
company from claiming the profit secretly got 
from it by those whose duty it was not to make 
such profit without informing the compauy of 
what they were doing. A few words must be 
said respecting the authorities relied on by the 
defendant. Salomon v. Salomon % Co. is in no 
way opposed to this conclusion. That case 
turned on the fact that every member of the com- 
pany knew everything of the circumstances upon 
which the liquidator afterwards relied m order 
to support the claim he made in the name of the 
compauy, but really on behalf of the creditors 
who, m the view taken by the House of Lords, 
had not been defrauded. Neither is this case 
covered by British Seamless Paper Box Co., 
In re (post, col. 425), for nothing was concealed 
from any one in that case. But what Sir G. 
Jessel there said is very pertinent in the present 
case. . . . The syndicate agreement and the two 
other agreements of even date remove all difficulty 
which m their absence might have been created 
by Cover's Case (post, col 402), and by Lady- 
well Mining Co. v. Brookes (col. 395), so far 
as relates to the commencement of the character 
of promoter. The right to recover the profit 
without rescinding the contract of purchase is 
said to be inconsistent with, and indeed directly 
opposed to, the decision of this Court in Cape 
Breton Co., In re, which was affirmed by the 
H. L., but on different grounds. Cape Breton 
Co., In re, was followed by this Court m Lady- 
well Mining Co. v. Brookes, but in Lydney, Sfa. Co. 
v. Bird [supra, col. 394) it was pointed out that 
the decision m Cape Breton Co., In re, turned 
on the special combination of facts which had 
there to be considered. The report of Cape 
Breton Co., In re, shows that the great difficulty 
presented by it arose from the fact that the 
promoters had bought and paid for the property 
which they afterwards sold to a company. They 
did not, as here, pay for what they bought out 
of money got from the company to whom they 
re-sold it. Pearson, J. and the C. A. treated the 
vendors simply as persons who had sold their 
own property to a company afterwards promoted 
by them without disclosing the fact that the 


property was theirs. This is the true explana- 
tion of the principal difficulty felt by Pearson, J. 
and Cotton and Fry, L.JJ. m Cape Breton Co., 
In re, whose judgments, however, were dissented 
from by Bowen, L.J. No one decided in that 
case that, as a general proposition, the mere fact 
that a contract for purchase by a company 
cannot be rescinded precludes the company from 
obtaining from the vendor, if he is a promoter, 
and still less if he is also a director, a secret 
profit made by him at its expense. So to hold 
would be contrary to well settled law and to 
many decisions, some of which were referred to 
in Lydney, 3,'e. Co. v. Bird. — p. 442. 

RIGBY and COLLINS, l.jj. to same effect, 

Salomon v. Salomon & Co. (supra) and 
Erlanger v. New Sombrero Phosphate Co. 
[supra, col. 394), distinguished. 

Ambrose Lake Tin, &c. Co., In re (supra, 
col. 394), discussed. 

Lagunas Nitrate Co. v. Lagunas Syndicate 
(1899) 68 L. J. Ch. 699 ; [1899] 2 Ch. 392 ; 81 
L. T. 334 ; 48 W. R. 74 ; 7 Manson 165.— C.A. 
— LINDLEY, M.E., RIGBY and COLLINS, L.JJ. See 
the judgments at length. 

Lagunas Nitrate Co. v. Lagunas Syndicate, 
statement of law approved. 

National Bank of Wales, In re, Cory’s Case 
(1899) 68 L. J. Ch 634 ; [1899] 2 Ch. 629 ; 81 
L. T. 363 ; 48 W. R. 99.— c.A. lindley, m.r., 
SIR F. JEUNE and ROMER, L.J. ; affirmed, twin. 
Dovey v. Cory (1901) 70 L. J. Ch. 753 ; [1901] 
A. C. 477 (post, col. 432). 

Salomon v. Salomon & Co., referred to. 

Bank of Ireland v. Cogry Spinning Co. (1899) 
[1900] 1 Ir. R. 219.— PORTER, M.R. 

Lagunas Nitrate Co. v. Lagunas Syndicate, 

principle adopted. 

Merchants’ Fire Office v. Armstrong (1901) 17 
Times L. R. 709. — c.A. rigby, collins and 

ROMER, L.JJ. 

Olympia, Ltd., In re (supra, col. 397), 
affirmed. 

Gluckstein v. Barnes (1 900) 69 L. J. Ch. 385 ; 
[1900] A. U. 240 ; 82 L. T. 393 ; 7 Manson 321. 

— H.L. (E.). HALSBCRY, L.C., LORDS MACNAGH- 
TEN and ROBERTSON. 

Olympia, Ltd., In re (or Gluckstein v. 
Barnes), discussed and distinguished. 

Cape Breton Co. In re (col. 394), Ladywell 
Mining Co. v. Brookes (col. 395), and New 
Sombrero Phosphate Co. v. Erlanger 
(col. 894), du-tu of LORD CA [RNS, followed. 

Lady Forest (Murchison) Gold Mine, In re, 
(1901) 70 L. J. Oh. 275 ; [1901] 1 Ch. 582 ; 84 
L. T. 559 ; 8 Manson 438. 

WRIGHT, J. — There were two matters which 
lay at the root of the judgments in the C. A. and 
the H. L. in Olympia, Ltd., In re. One was 
the conclusion at which the L.JJ. and the law 
lords arrived — that is, that from the beginning, 
from the date of the earliest agreement for 
acquisition on the part of the vendors, there was 
also a commencement of the promotion of the 
company which was ultimately promoted. . . . 
The second ground upon which the C. A. pro- 
ceeded was an express find fraudulent representa- 
tion made by the vendors to the vendee companyj 
Now, neither of these circumstances is present 
here. — p. 277. 
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New Sombrero Phosphate Co. v. Erlanger 

(col. 394), applied , Burland v. Enrle (1901) 71 
L . J P. C. 1 ; [1902] A. 0. 83.— P.C. ( post , 
col 171) ; Leeds and Hanley Theatre of Varieties, 
Ltd., In re (1902) 72 L. j! Ch. 1 ; [1902] 2 Ch 
809 ; 87 L. T. 1S8 ; 51 W. R. 5. — C.A. V. WILLIAMS, 
HOMER and STIRLING, L.JJ. 

Olympia, Ltd., In re, dicta applied. 

Leeds, k,c. Theatre of Varieties, Ltd., In re 
(pup cat). 

Prospectus. 

Stainbank v. Eernley (1839) 8 L J. Ch. 142 ; 
9 Sim. 366 ; 3 Jnr. 262. — shadwell, v.-c., 
appro red. 

Burnes v Pennell (1849) 2 H. L. Cas. 497 ; 13 
>Tur, 897.— h.l. (sc.), lords Campbell and 
BROUGHAM. 

Burnes v. Pennell, distinguished. 

National Exchange Co. of Glasgow v. Drew 
(1835) 2 Macq. 103 — H.L. (so.), cranwortii, 
l.c., lords brougham and st. Leonards. 

Seymour v. Bagshaw (1855) 29 L. J. Ex. 
62, n. ; 18 C. B. 90S. — JERVIS, C.J. ; and 
Bedford v. Bagshaw (1859) 29 L. J. Ex. 
59 ; 4 H & N. 53S — ex , overruled. 

Scott v. Dixon (1S59) 29 L. J. Ex. 62, n. — 
q.b. ; and Gerhard v. Bates (1853) 22 L. J. 
Q. B. 364 ; 2 El. & Bl. 476 ; 17 Jur. 1097 ; 
1 C. L. R. 868 ; 1 W. R. 393.— Q.B.. 
explained and, adopted. 

Barry v. Croskey (1861) 2 J. & IT. 1. — 
wood, v.-c., approved. 

Peek v. Gurney (1873) 43 L. J. Ch. 19 ; L. R. 
6 H. L. 377 ; 22 W. R. 29.— H.L. (E.). LORDS 
CHELMSFORD, COLONSAY and CAIRNS. 

LORD CHELMSFORD. — Bedford v. Bagshaw is 
a case where the defendant and others forming 
the board of management of a joint-stock com- 
pany for the purpose of getting the shares of the 
company inserted in the official list of the stock 
exeh inge, untruly represented that two-thirds of 
the scrip had been paid upon. The shares being 
in consequence of that representation inserted m 
the official list, the plaintiff knowing the require- 
ments of the stock exchange, on the faith that 
two-thirds of the scrip had been paid upon, pur- 
chased shares in the company. The jury found 
that the representation was made fraudulently. 
The Court of Ex. held that the defendant was 
liable for the damages sustained by the plaintiff, 
although the representation was not made to 
him directly'. Two of the learned judges, Martin 
and Bramwell, BB., considered the case to be 
concluded by a former decision, in a case of 
Seymour v. Bagshaw, against the same defen- 
dant. The proceedings m that case, however, 
hardly appear to recommend it as an authority. 
Thq. action was tried by Jervis, C.J., who told 
the' jury that if the plaintiff was induced, by 
seeing the shares quoted in the official list of the 
stock exchange, to purchase them, and if they 
believed that the insertion of the shares in the 
list was procured by the false and fraudulent 
representation of the defendant, the plaintiff was 
entitled to recover. A bill of exceptions was 
tendered to the C.J.’s ruling. In the Ex. Ch. 
judgment was pronounced by consent, without 
argument, for the purpose of going at once to 
the H. L. This is stated in the C. B. Reports 
(18 C. B. 903), but Bramwell, B. says (4 H. 
& N. 547 — 548), that the judgment in the Ex. Ch. 
did not pass sub silentio. (Bote — But see the 


f 

fuller report in 29 L. J. Ex. 64, wliero the words 
of the learned Baron are : U I hare got a very 
strong impression on my mind that the judgment 
of the Court of Exchequer did not puss sub 
silentio ” Martin, B. had previously said that 
the “ parties did not think tit to argue it, and 
therefore the judgment was affirmed." Thu 
apparent difference probably arose thus, the 
counsel did not argue the question, but the judges 
among themselves might have discussed it.] No 
other trace, however, of the manner m which the 
case was disposed of is to he found, except in 
the short notice of it m the C. B. Reports. On 
the case being called on m the H. L., the counsel 
for Bagshaw, the plaintiff in errqr, said he did 
not think he could usefully occu py the time of 
the House by arguing it, and he at once sub- 
mitted to a judgment for the defendant in error. 
How, under these circumstances, this case could 
be considered as a conclusive authority by the 
judges who decided Bedford v. Bagshaw, it is 
hard to understand. But the cases' themselves 
cannot, in my opinion, be supported. The 
actions were brought upon the allegations of a 
false representation made to the plaintiff. But 
no representation at all was made which reached 
either his eyes or his ears. From his knowing 
the rules of the stock exchange he assumed that 
a certain representation had been made, and 
'acted upon it. According to the judgment, it 
was his knowledge of the rules which led him to 
appropriate the representation to himself, and 
therefore it could not be taken to be made to 
any one who was ignorant of these rules. The 
decisions, and the grounds upon which they pro- 
ceeded, appear to me to be extraordinary, and I 
cannot bring my mmd to agree with them. In 
Scott v. Dixon , which is to be found m the note 
to Bedford v. Bagshaw in tile Law Journal, an 
action was brought against a director of a bank- 
ing company for falsely, fraudulently, and deceit- 
fully publishing and representing to the plaintiffs 
that a dividend was about to be paid out of the 
profits which were sufficient for payment of the 
dividend, aud that the shares were a safe invest- 
ment for the money. The plaintiffs bought 
their shares upon the faith of a report made by 
the directors to the shareholders which contained 
the false representations. Copies of this report 
were left at the bank, and weie to be hail by 
sharebrokers or any persons applying for it who 
were desirous of information with regard to the 
affairs of the bank, with a view to the purchase 
of shares. The plaintiffs purchased at the bank, 
through their broker, a copy of the report. The 
Court of Queen’s Bench held that there being' 
positive evidence that the report was to be 
bought by any person who thought of becoming 
a purchaser of shares, and that it eame into the 
hands of the plaintiffs in this manner, and by 
the perusal of it they were induced to buy shares 
in the hank, there was a publication to the 
plaintiffs in the sense of the declaration ; I do 
not doubt the propriety of this decision. The 
report, though originally made to the share- 
holders, was intended for the information of all 
persons who were disposed to deal in shares, ami 
the representation must be regarded as having 
been made, not indirectly, but directly, to each 
person who obtained the report from the bank, 
where it was publicly announced it was to be 
bought, in the same manner as if it had been 
personally delivered to him by the director. 
Gerhard v. Bates is supposed to be an authority 
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in support of the argument that a prospectus, 
containing untrue representations, may be made 
the ground of an action by a purchaser of shares, 
who has been deceived and induced by the repre- 
sentations to become a shareholder. That case, 
however, establishes no such proposition, but 
rather, as I read it, the contrary. . . . Lord 
Campbell, in givnag judgment for the plaintiff, 
said “ Had it been alleged that the defendant, 
meaning to deceive and injure the plaintiff, and 
to induce him to purchase shares in the com- 
pany under the belief that it was a safe and 
profitable undertaking, fraudulently delivered to 
the plaintiff the prospectus containing the false 
representation, whereby the plaintiff was induced 
td purchase the shares, there can be no doubt 
that the count would have been sufficient. The 
allegations which it does contain appear to us to 
be equivalent." And he afterwards adds, “if 
the plaintiff had only averred that having seen the 
prospectus he was induced to purchase tlieshares, 
objection might have been made that a connec- 
tion did not sufficiently appear between the act 
of the defendant and the act of the plaintiff 
from which the loss arose ; ” a remark which has 
a direct application to the present case. Ger- 
hard v. Bates, therefore, is no authority for 
holding that upon a prospectus addressed to the 
public by the directors of a company, any one of 
the public who has been led to take shares upon 
the faith of the representations thus published, 
can maintain an v action against them. The 
observations of Lord Campbell rather indicate a 
contrary opinion — pp. 3(5 — 33. 

lord cairns discussed and approved of Barn / 
v. Crosliey. 

Peek v. Gurney, explained. 

Cargill v. Lower (1878) 47 L. J. Ch. 649 ; 10 
Ch. D. 502 ; 38 L. T. 779 . 26 W. E. 716.— 
fry, j. See “ Principal and Agent.” 

Barry v. Croskey and Peek v. Gurney, dis- 
tinguished. 

Andrews v. ilockford (1896) 63 L. J. Q. B. 
302; [1896] 1 Q. B. 372; 73 L. T. 726.— C.A. 
ESHER, M.R., A. L. SMITH and RIGBY, L.JJ. 

A. L. smith, L J. — In my opinion, without 
discussing the effects of these cases [Barry v. 
Crosliey and Peek v. Gurney'], neither decision 
governs the present one, which is a case of con- 
tinued systematic fiaud from its commencement 
to its end. The third proposition enunciated by 
Wood, V.-C. m Barry v. Croskey, and approved 
by Lord Cairns in Peek v. Gurney, m my judg- 
ment covers the case. — p 306. 

RIGBY, L.J.— I [think there is nothing in Peeli 
v. Gurney , or m any other case, which meets the 
present one. ... Be Berenger's Case [Rex v. 
Be. Berenyer (1814) 3 M & S. 67 ; 15 E. E. 415. 
— K.B.] has nothing to do with this case. It 
was said that Lord Bussell had differed from 
the decision m that case ; but I see no ground 
for that suggestion, for he merely said that 
nothing that had been stated by Wood, Y.-C. in 
Barry v. Croskey about. Be Berenyer' s Case could 
in his opinion alter the liability of persons who, 
being owners of property, procure false state- 
ments to be made about that particular property 
in order to induce members of the public to pur- 
chase that property from them. — p. 307. 

Peek v. Gurney, applied. 

Davoren v. Wootton [1900] 1 Ir. E. 273. — C.A. 
ASHBOURNE, L.O , FITZGIBBON, WALKER and 
HOLMES, L.JJ. 


Cornell v. Hay (1873) 42 L. J. C. P. 136 ; 

L. E. 8 C. P. 328 ; 28 L. T 475 ; 21 W. II. 
580. — KEATING and HONYMAN, JJ. ; 
Charlton v. Hay (1874) 31 L. T. 437 ; 23 
W. R. 129.— BLACKBURN and MELLOR.JJ. ; 
Coal Economising Gas Co., In re, Gover, 
Ex parte (1875) 45 L. J. Ch. S3 ; 1 Cli. U. 
182; 33 L. T. 619; 24 W. E. 125.— C.A. 
JAMES and MELLISH, L.JJ. and BRAM- 
WELL, B. ; BRETT, J. dissenting ; and 
Craig v. Phillips (1S76) 46 L. J. Ch. 49 ; 

3 Ch. D. 722 ; 35 L. T. 198.— BACON, V -C., 
discussed. 

Twycross v. Grant (1877) 46 L -T. C. P. 63(5 . 

2 C. P. D. 469 ; 36 L T.812 ; 23 W. R 701.— C.A. 

COCICBURN, C J. and BRETT, L.J. ; KELLY, C.B. 
and BRAMWELL, L.J. dissenting. See judgments 
at length. 

Gover’ s Case and Twycross v.Grant, discussed. 
Craig v. Phillips (1877) 47 L. J. Ch. 239 , 7 
Ch. D. 249 ; 37 L. T. 772 ; 26 W. R. 293.— C A. 

JESSEL, M.R., BAGGALLAY and THESIGER, L.JJ. 
Gover’s Case and Twycross v. Grant, dis- 
cussed. <* 

Sullivan r. Mitcalfe (1880) 49 L. J. C. P. 815 ; 

5 C. P. D. 455 ; 44 L. T. 8 ; 29 W. R. 181.— C.A. 

[BAGGALLAY and THESIGER. L.JJ., held (BRAM- 
WELL, L.J. dissenting'), that the wider view of 
sect. 38 of the Companies Act, 1867, taken in 
1 icy cross v. Grant , by Cockburn, C.J. and 
Brett, L.J., and in Gofer's Case, by Brett, .J , 
ought, to prevail over the narrower construction 
of Bramvvell, L. J. See the judgments at length.] 
Sullivan v. Mitcalfe, followed, Jury v. btoker 
(1882) 9 L.E. Lr. 385.— SULLIVAN, M.R. ; affirmed, 
C.A. LAW, L.C.. DEASY and FITZGIBBON, L.JJ. ; - 
applied, Cackett v Keswick ( post , col. 404) 

Charlton v. Hay, not applied: 

Sullivan v. Mitcalfe ; Twycross v. Grant, and 
Gover’s Case, distinguished. 

Howard v. Escombe (18S7) 3 Times L. R. 316. 
—POLLOCK, B. 

Gover’s Case, not applied, Aaron’s Reefs, Ltd. 
v. Twiss (1896) 63 L. J. P. C. 54; [189(5] 
A. C. 273, 74 L. T. 794.— H.L. (IR.) (supra, 
col. 39G) ; referred to, Olympia, Ltd., In in 
(1898) 67 L. J.‘ Ch. 433; [1S98] 2 Ch. 153.— C.A. 
(supra, col. 397). 

Twycross v. Grant, applied. 

Hatchard v. Mhge (1887) 56 L. J. Q. B. 397 ; 
18 Q. B. D 771 ; 56 L. T. 662 ; 35 W. R. 57(5 ; 
51 J. P. 227.— DAY and WILLS, JJ. 

Arkwright v. Newbold (1881) 50 L, J. Ch. 
372; 17 Ch. D. SOL; 44 L. T. 393; 29 
W. E. 455. — C.A. JAMES. COTTON and 

LUSH, L.JJ.; reversing (I860) 49 L. J. Ch. 
6S4 ; 42 L. T. 759 ; 28 W. E. 82S.— ERY, J., 
approved, 

Smith v. Chadwick (1S84) 9 App. Cas. 187 ; 50 
L.T. 697 ; 32 W. E. 687 ; 48 J. P. G44.-H.L. (e.). 
SELBORNE, L.C., LORDS BLACKBURN, WATSON and 
BRAMWELL, the last-named judge giving different 
reasons; affirming (1882) 51 L. J. Ch. 597. — C.A. 
JESSEL, M.R., COTTON and LINDLEY, L.JJ. And 
see post, col. 404. 

Smith v. Chadwick, applied, Bellairs v. 
Tucker (1884) 13 Q. B. D. 562.— DENMAN 
and MANISTY, JJ. ; Edgmgton v. Fitzmaurice 
(1885) 56 L. J. Ch. 650; 29 Ch. D. 459 ; 
63 L. T. 369 ; 33 W. E. 911 ; 50 J. P. 52.— 
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C.A. COTTON, BOWEN and FRY, L JJ. : Hughes 
r. Twisden (1886) 55 L. J. Ch. 481 ; 54 L. T. 
470 ; 34 W. R. 498 — NORTH, J. ; discussed 
and followed, Arnison v. Smith (1889) 41 
Oh. D. 348 ; 61 L. T. 63; 37 W. It. 739; 1 Meg. 
338. — C.A. HALSBURY, L.C., COTTON and BIND- 
LEY, L.JJ. ; dicta disapproved, Derry v. Peek 
(1889) 58 L. J. Ch. 864; 14 App. Gas. 337; 61 
L. T 265 ; 3S W. R. 33 ; 54 J. P. 148; 1 Meg 
292. — H.L. (E.). HALSBURY, L.C., LORDS WATSON, 
BRAMWELL. FITZGERALD and HERSOHELL ; 
reversing S. C. mm. Peek v. Derry (1887) 57 L. J. 
Ch. 347; 37 Ch D. 541 : 59 L. T. 78 ; 36 W. K. 
899.— C.A. COTTON, L.J., SIR J. HANNEN and 
lopes, l.j. ; which reversed, Stirling, j 

Derry v. Peek {supra), explained and applied. 

Glasier v. Eolls (1889) 58 L. J. Ch. 325, 820 ; 
42 Ch. D. 436 ; 38 W. E. 113 ; 1 Meg. 418.— C.A. , 
reversing 60 L. T. 591 ; 1 Meg. 196. — keke- 

WICH, J. 

lopes, L.J — It is unnecessary to express any 
opinions as to whether the decisions of Keke- 
wich, J. would have been right if the decision 
of -the C. A. m Peek v. Derry had not been 
reversed in the H. L. The H. L. have held that 
if a statement is untrue in fact, but believed to 
lie true, though without any reasonable grounds 
for such belief, no action for deceit will lie. 
There must be moral delinquency, actual dis- 
honesty. Lord Herscbell and the other lords 
adopt the first three definitions of fraud 
necessary to support an action of deceit which 
I gave m Peek v. Derry ; the fourth, he and the 
other learned lords reject. The fourth definition 
was, if the statement is untrue in fact, but 
believed to be true, without any reasonable 
giounds for such belief. It is on this definition 
of fraud that the learned judge in the Court 
below acted. The H. L., as I read the opinions 
of the learned lords, have held that the in- 
accuracy of a statement, however unreasonable, 
if honest and bona fide , will not support an action 
for deceit — I presume because it does not contain 
the necessary element of dishonesty. — p. 823. 

cotTon and fry, L.JJ. to the same effect. 

Derry v. Peek, discussed. 

Angus v. Clifford (1891) 60 L. ,T. Ch. 443; 
[1891] 2 Ch. 449 ; 65 L. T. 274 ; 39 W. E. 498 — 
C.A. ; reversing (1890) 63 L. T. 684 ; 39 W. E. 
252. — ROMER, J. 

Bindley, L.J. — Speaking of Derry v. Peek 
broadly, I take it that it has settled once for all 
the controversy which was weH known to have 
given rise to very considerable differences of 
opinion as to whether an action for negli- 
gent misrepresentation, as distinguished from 
fraudulent misrepresentation, could he main- 
tained. There was considerable, authority to 
the effect that it could, and there was con- 
siderable authority to the effect that it could 
not; and, as I understand Derry v. Peek, it 
settles that question in this way, that an action 
for a negligent, as distinguished from a fraudulent, 
misrepresentation [in a company’s prospectus] 
cannot be supported. I think it is perfectly 
impossible to read the judgments wmch were 
delivered in that ease, especially Lord Her- 
schell’s, to which I will allude presently, without 
seeing that that is the broad proposition of the 
law which Derry v. Peek has settled, and settled 
for good. — p, 451. See judgment at length, and 
■also judgments of Bowen and Kay, L.JJ. 


Derry v Peek, explained, Low v. Bouverie 
(1891) 60 L. J. Ch. 594 ; [1891] 3 Ch. 82 ; 65 L. T. 
533 , 40 W E. 50. — C.A. BINDLEY, BOWEN and 
KAY, L JJ. ; discussed, Scholes v. Brook (1891) 63 
L. T. 837. — romer, j. ; affirmed, 64 L. T. 474. — 
C.A. BINDLEY, LOPES and KAY, L.JJ. 

Derry v. Peek, applied. * 

Angus v. Clifford (supra), explained and 
distinguished. 

Knox v. Hayman (1892) 67 L. T. 137. — C.A. 
L1NDLEY, LOPES and KAY, L.JJ. 

Derry v. Peek, explained. 

Tomkinson v. Balkis Consolidated Co. (1891) 
60 L. J. Q B. 558 ; [1891] 2 Q. B. 614 ; 64 L. T. 
816 ; 39 W. E. 693.— C.A. ESHER, M.R., LOPES 
and KAY, L.JJ. ; afiirmed, mm. Balkis Consoli- 
dated Co. v. Tomkinson [1893] 63 L. J. Q. B. 
134 ; [1893] A. C. 396 (post, col. 522). 

Derry v. Peek, considered, Le Lievre v, Gould 
(1893) 62 L. J.Q. B.353 ; [1893] 1 Q. B. 491 ; 68 
L. T. 626 , 41 W. E. 468 ; 57 J. P. 484.— 0 A. 
ESHER, M.R., BOWEN and A. L. SMITH, L.JJ. ; 
Oliver v. Bank of England (1902) 71 L. J. Ch. 388 ; 
[1902] l Ch. 610 ; 86 L. T. 248 ; 50 W. E. 340 ; 7 
Com. Cas. 89. — c.A. v. williams, Stirling 
and cozens-hardy, L.JJ. , Sheffield Corporation 
v. Barclay (1902) 72 L. J. K. B. 8 ; [1903] 1 K. B. 
1 , 87 L. T. 479.— alverstone, C.j. 

Drincqbier v. Wood (1898) 68 L. J. Ch 181 ; 
[1899] 1 Ch. 393 ; 79 L. T. 548 ; 47, W. R. 
252 ; 6 Manson 76.— byrne, J., approved. 
Smith v. Chadwick (supra, col. 402), 
adhered to. 

Greenwood v. Leather Shod Wheel Co. (1899) 
69 L. J. Ch. 131 ; T1900] 1 Ch. 421 ; 81 L. T. 
595 ; 7 Manson 210'.— c.A. lindley, m.r , sir 
f. H. jeune and ROMER, L.J. ; affirming 80 L. T. 
462. — ICEKEWICH, J. See Companies Act, 1900 
(63 & 64 Viet. c. 48), s. 10 (5). 

Greenwood v. Leather Shod Wheel Co. ; 
Smith v. Chadwick, and Derry v. Peek 

(supra), applied 

Cackett v. Keswick (1901) 85 L. T. 14 ; ,50 
W. E 10. — far well, J. ; affirmed, 71 L. J. Ch. 
641 ; [1902] 2 Ch. 456 ; 87 L. T. 11 ; 51 W. E. 
68 ; 9 Manson 388. — c.A. v. williams, romer 
and STIRLING, L.JJ. 

Smith v. Chadwick (supra), test applied. 
Broome v. Speak (1902) 71 L. J. Ch. 716 ; 50 
W. E. 614. — BUCKLEY, J. 

Cackett v. Keswick, proposition of law in, 
followed: 

Watts v. Bucknall (1902) 71 L. J. Ch. 903 ; 
[1902] 2 Ch. 628 ; 87 L. T. 428 ; 51 W. E. 44 ; 
9 Manson 426. — byrne, j. 

Colt v. Wollaston (1723) 2 P.Wms. 154 \folloioed, 
Green v. Earrett (1826) 1 Sim. 45 ; 5 L. J. (O.S.) 
Ch. 6, — LEACH, v -0. ; discussed and applied , 
Ramshire v. Bolton (1869) 38 L. J. Ch. 594 ; L. R. 8 
Eq. 294 ; 21 L. T. 51 ; 17 W. E. 986.— MALINS, V.-C. 

Ogilvie v. Currie (1868) 37 L. J. Ch. 541 ; 
, 18 L. T. 593 ; 16 W. R. 767 —CAIRNS, L.C., 

observed on. 

Hill v. Lane (1870) 40 L. J. Ob. 41 ; L. E. 11 
Eq. 215; 23 L. T. 547; 19 W. R. 194.— 

STUART, V.-O, 
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2. Capital. 

Reduction. 

Imperial Bank of China, India and Japan 
v. Bank of Hindustan, China and Japan 
(1868) L. B. 6 Eq. 91 ; 16 W. R. 1107.— 
GIFFARD, V,-c., approved 
Hull Flax Co. v. Wellesley (I860) 30 L. J. 
Ex. 6 ; 6 H. & N. 38. — EX ; and New 
Zealand Banking Corporation, In re, 
Sewell’s Case (1868) L. R. 3 Ch. 131 ; 18 
L. T. 2 ; 16 W. R. 381. — CAIRNS, L.J., 
distinguished. 

Bank of Hindustan v. Alison (1870) -10 L J 
0. P. 1, 117; L. R. 6 C. P 51,222; 23 L. T. 
854 ; 19 W. R. 505. — c.P. and ex. ch. 

Bank of Hindustan v. Alison, discussed. 

Bank of Hindustan, China and Japan, In re, 
Campbell's Case, Hippisley’s Case (1873) 43 
L. J. Ch. 1 ; L. R. 9 Ch 1 ; 29 L. T. 519 ; 22 
W. R. 113. — SELBORNE, L.C., JAMES and MEL- 
lish, L.JJ. ; reversing 42 L. J. Ch 711 , L. R. 
16 Eq. 417 ; 28 L. T. 622 ; 21 W. R. 730. — 
WICKENS, V.-C. 

London, Hamburg and Continental Ex- 
change Bank, In re, Evans’s Case (1867) 
36 L. J. Ch. 501 ; L. R. 2 Ch. 427 ; 16 
L. T. 253 ; 15 W. R. 543.— TURNER and 
CAIRNS, L.JJ., approved. 

Natal Investment Co., In re, Snell’s Case 
(1869) L. R. 5 Ch. 22 ; 21 L. T. 445 ; 18 W. R. 
30.— GIFFARD, L. J. And see post, col. 407. 

Snell’s Case, discussed and distinguished. 
United Service Co., In re, Hall’s Case (1870) 
39 L. J. Ch. 730 ; L. R. 5 Ch 707 ; 23 L. T 331 ; 
18 W. R. 1058.— JAMES, L.J. 

Campbell’s Case and Snell’s Case, approved. 
County Palatine Loan and Discount Co., in re, 
Teasdale’s Case (1874) 43 L. J. Ch. 578 ; L. R. 
9 Ch. 54 ; 29 L. T. 707 ; 22 W. R. 286.— JAMES 
and mellish, l.JJ. And see post, col 408. 

Teasdale’s Case, dictum questioned. 

Hope v International Financial Society (1876) 
4 Ch. D. 327 ; 46 L. J. Ch. 200 ; 35 L. T. 924 ; 
25 W. R. 203.— C.A. 

James, l.j, — I am reported to have said in 
Teasdale's Case that the power to purchase shares 
would be good. I am not quite sure that that 
was not too vide a deduction from the cases to 
which I was then referring, and certainly it was 
not necessary for the decision of the case — 
p. 336. 

BAGGALLAY, J.A. discussed Teasdale's Case and 
Campbell's Case, brett, J.A. concurred. 

Hope v. International Financial Society, 

distinguished. 

Snell’s Case, approved. 

Dronfield Silkstone Coal Co., In re (1880) 50 
L. J. Ch. 387 ; 17 Ch. D. 76 ; 44 L. T. 361 , 29 
W. Ii. 768.— C.A. COTTON, JAMES and LUSH, 
L.JJ. And see post, col. 407. 

Campbell’s Case (supra'), applied. 

Taylor v. Pilsen Joel and General Electric 
Light Co. (1884) 53 L. J. Ch. 856 ; 27 Ch. D. 
268 ; 50 L. T. 480 ; 33 W. R. 134.— PEARSON, J. 

Snell’s Case, semble, no longer law. 

Bellerby v. Rowland and Marwood’s Steam- 
ship Co. (post, col. 407). 


Dronfield Silkstone Coal Co., In re, discussed 

hut followed. 

Taylor v. Pilsen, &c. Electric Light Co., 

commented on. 

Balgooley Distillery Co., In rc, Weekes’s Case 
(1886) 17 L. R. Ir. 239. — C.A. ashbourne, L.C., 
FITZGIBBON, BARRY and NAISH, L.JJ. 

Teasdale’s Case and Hope v. International 
Financial Society, discussed. * 

Dronfield Silkatone Coal Co., In re, reasoning 
in, disapproved. . 

Balgooley Distillery Co., In re, referred to. 

Trevor e Whitworth (18S7) 57 L. J. Ch. 28 ; 

12 App. Cas. 409 ; 57 L. T. 457 ; 36 W. R. 145. 
— H.L. (E.). LORDS HERSCHELL, WATSON, FITZ- 
GERALD and macnaghten ; reversing O.A. 
COTTON, BOWEN and FRY, L.JJ. See judgments 
at length. 

Trevor v. Whitworth, applied, Walker and 
Hacking, Ltd., In re (1887) 59 L. T. 763. — 
Stirling, J. ; Almada and Tirito Co., In re 
(18S8) 57 L. J. Ch. 706 ; 38 Ch. D. 423.— C.A. 
(post, col. 513) ; Mersina and Adana Construc- 
tion Co., In re (1889) 5 Times L. R. 680 — 
STIRLING, J. 

Balgooley Distillery Co., In re, and Dron- 
field Silkstone Coal Co., In re, distin- 
guished. 

Trevor v. Whitworth, discussed. 

General Finance Co , In re (1889) 23 L. R. Ir. 
173.— CHATTERTON, V.-C. 

Trevor v. Whitworth, discussed, Lee i\ 
Neuchatel Asphalte Go. (1889) 58 L. J. Ch. 408 ; 
41 Ch. D. 1 ; 61 L T. 11 , 37 W. 11 321 ; 1 Meg. 
140.— C.A. COTTON, LINDLEY and LOPES, L.JJ. ; 
Sharpe, In re, Bennett, In re (1891) 61 L. J. Ch. 
193 ; [1892] 1 Ch. 154.— C.A. (post, col. 436). 

Teasdale's Case, followed. 

Trevor v. Whitworth, discussed. 

Eichbaum v. City of Chicago Grain Elevators 
(1891) 61 L. J. Ch. 28 ; [1891] 3 Ch. 459 ; 40 
W. R. 153.— STIRLING, J. And see post, col. 408. 

Trevor v. Whitworth, distinguished. 

Denver Hotel Co., In re (1892) 62 L. J. Ch. 
450 ; [1893] 1 Ch. 495 ; 2 It. 330 ; 68 L. T. 8 ; 
41 W. R. 339 — C A. 

LINDLEY, L.J. (for self. BOWEN and A. L. SMITH, 
L.JJ.). — No doubt a surrender of shares in con- 
sideration of a payment in money or money’s 
worth by the company is a purchase by it of its 
own shares, and is ultra vires, as pointed out by 
Lord Macnaghten m Treror v. Whitworth. But, 
as we understand this transaction, the company 
is giving nothing in the shape of money or other 
available assets for the shaves which it acquires. 

. . . The capital might be m excess of the wants 
of the company within the words of sect. 3 of 
the Companies Act, 1867. But these words 
cannot, in our opinion, be construed so as to. 
enable a company to prefer one shareholder to 
another of the same class as himself by buying 
up his shares, and we cannot regard Lord 
Macuaghten’s judgment in Trevor v. Whitworth 
as intimating that any such transaction is within, 
the statute. His remarks were made to enforce 
his .view that, apart from the Companies Acts, 
1861 and 1877, it is ultra vires of a limited 
company to buy its own shares, even if its 
memorandum and articles expressly authorise it to. 
do so. But he was not contemplating preferring- 
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oue shareholder to another of the same class 
ns himself. — p. 455. 

Trevor v. Whitworth, observations of loud 
HERSCIIELL, applied . 

Borough Commercial and Building Society, In 
rc (1S93) 62 L. J. Ch. 456 ; [1893] 2 Ch. 212 ; 
>6!) L. T. 96 ; 41 W. It. 313.— V. WILLIAMS, J. 

Trevor y. Whitworth, discussed. 

Denver Hotel Co., In re, dicta of lindley, 
l.j. disapproved. 

British and American Trustee, &c. Corpora- 
tion v. Couper (1894) 63 L. J. Ch. 425 ; [1894] 
A. O. 399.— H.L. (e.) (supra, col. 3S8). 

Trevor v. Whitworth, distinguished. 

Gill v. Arizona Copper Co. (1900) 2 Fraser 
R43. — COUBT OP SESSION. 

[On the ground that it had no application to 
the case of a transfer of fully paid up shares m 
a company, either to the company itself or to its 
nominee.] 

Trevor v. Whitworth, applied. 

Dronfield Silkstone Coal Co,, In rc ( supra , 
col. 405), discussed. 

Bellerby r. Rowland and Marwood’s Steam- 
ship Co. (1901) 70 L. J. Ch. 616 ; [1901] 2 Ch. 
1165 : 84 L. T. 661 ; 8 Manson 411. Sec next case. 

kekewich, j. — There is a strong current of 
opinion in favour of upholding surrenders in 
connection with forfeiture for due cause, even 
though the forms of forfeiture have not been 
complied with ; and more than one judge has 
inclined to, if lie has not expressed, the opinion 
that, to use the language of Fitzgibbon, L.J. 
in JBalgooley Distillery Co., In re (supra, 
col. 406), “ Shares might be given by a share- 
holder gratuitously for the advantage of the 
company.” In a concise summary, which indi- 
cates the. absence of finality, Mr. Palmer in his 
work on Company Law (3rd ed.), p. 67, says : 
“ Possibly a surrender to the company by way of 
donation may be fiee from objection.” But it 
must be taken to have been conclusively settled 
by the H. L. m Trevor v. Whitworth , that 
a company under the Act of 1862, has no 
power to purchase its own shares, and that 
such a ti ansaction cannot be sanctioned even by 
the memorandum of association. . . . In Snell's 
•Case (supra, col. 405), Giffard, L.J., upheld a 
surrender of shares on which there was a liability 
for calls; and if that decision can properly be 
treated as unimpeached, it is undoubtedly m 
conflict, with my opinions, which I should there- 
fore be bound to abandon. Snell's Case was 
cited in Trevor v. Whitworth, and according 
to the reporter, commented on at length, but it 
is not noticed by either of the learned lords 
who took pait. in the judgment of the House. It 
seems to me, however 'that the L.J.’s decision 
is not only inconsistent with much that was 
said, but is directly in conflict with the actual 
result. In saying this I am of course assuming 
the soundness of my view that the surrender of 
shares not fully paid up is really a transaction 
of sale and purchase ; and Snell's Case does not 
say that it is not. . . . That case [Dronfield Silk- 
stone Coal Co.'s Case] was necessarily discussed 
at length m Trevor v. Whitworth, and the 
grounds of the decision of the C. A. were not 
regarded with favour. But Lord Macnaghten 
took 'occasion to point out that, while disapprov- 
ing of the grounds, he thought the decision 


itself was sound. In short, he held that the 
liquidator had no equity to place Mr. Ward’s 
name on the register when it had been off for 
seven years, during which the company had been 
prosperous and the shareholders who remained 
had received dividends largely increased by 
Ward’s retirement. Lord ^Macnaghten cites 
Lord Cairns’s decision in Si eh ell's Case (post, 
col. 485), and fully approves it. — p. 619. 

Trevor v. Whitworth, principle, applied. 
Observations of lord MACNAGHTEN dis- 
tinguished, by COLLINS, M.K. and STIR- 
LING, L.J. 

Teasdale’s Case (supra, col 405) and Eich- 
baum v. City of Chicago Grain Elevators 

(supra, col. 406), commented on. 

Bellerby v. Rowland and Marwood’s Steam- 
[ ship Co. (1902) 71 L. J. Ch. 541 ; [1902] 2 Ch. 
14 : 86 L. T. 671 ; 50 W. R. 566 ; 9 Manson 291. 
— C. A. COLLINS, M.E., STIRLING Ulld COZENS- 
HARDY, l.jj. ; affirming, on this point, keke- 
wich, J. (supra'). And sec post, col. 485. 

Credit Fonoier of England, In re (1871) 40 
L. J. Ch. 187 ; L. R. 11 Eq. 356 ; 23 L.T. 
SOI; 19 W. R. 405.— BACON, V.-C., not 
followed. 

Ebbw Vale Steel, Iron and Coal Co., In re 

(1877) 46 L. J. Ch. 241 , 4 Ch. D. 827 ; 
36 L. T. 308 .— jessel, M.n followed. 
Kivkstall Brewery Co., Limited and Reduced, 
In re (1877) 46 L. J. Ch. 424 ; 5 Ch. D. 535 ; 
37 L. T. 312. — BACON, V.-C. 

Credit Foncier of England, In re, not fol- 
lowed. 

Patent Ventilating Granary Co., In re (1878) 
48 L. J. Ch. 728 ; 12 Ch. D. 254 ; 41 L. T. 82 ; 
27 W. R. 836. — FRY, J. 

Ebbw Vale Steel, &c. Co., In re, questioned. 
Bannatyne v. Direct Spanish Telegraph Co 
(1886) 56 L. J. Ch. 107 ; 34 Ch. D. 287 ; 55 L. T. 
716 ; 33 W. R. 125— O.A. COTTON and FRY, 
l.jj. And see post, col. 409. 

Bannatyne v. Direct Spanish Telegraph Co., 

followed , 

Direct Spanish Telegraph Co., In re (1886) 
56 L. J. Ch. 353 ; 34 Ch. D. 307 ; 55 L. T. 
804 ; 35 W. R. 209. — KAY, J., applied. 
Barrow Haematite Steel Co., In re (1888) 58 
L. J. Ch. 148 ; 39 Qh. D. 582 ; 59 L. T. 600 ; 37 
W. R. 249. — north, j. See judgment at length. 
And see post. 

Bannatyne v. Direct Spanish Telegraph Co., 

: discussed. 

Hyderabad (Deccan) Co., In re (1896) 75 L. T. 
23 ; 3 Manson 242. — Stirling, j. 

Direct Spanish Telegraph Co., In re, applied'. 
Quebrada Ry. Land and Copper Co. , In re (1889) 
58 L. J. Ch. 332 ; 40 Ch. D. 363 ; 60 L. T. 482 ; 
1 Meg. 122. — NORTH, J. 

Barrow Haematite Steel Co., In re, and 
Quebrada, &c. Co., not followed. 

Union Plate Glass Co., In re (1S89) 58 L J. Ch. 
767 ; 42 Ch. D. 513 ; 61 L. T. 327 ; 37 W, R. 
792. — kay, j. And see post. 

Barrow Haematite Steel Co., In re, in part 
not followed. 

Solway Steamship Co., In re (1889) 61 L. T. 
659. — CHITTY, J. 
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Union Plate Glass Co., dissented from. 
Barrow Haematite Steel Co., adhered to. 
Gatling Gun, Ltd , In re (1890) 59 L. J. Ch. 
279 ; 43 Oh. D. 628 ; 62 L. T. 312 ; 3SW.R. 317. 
— NORTH, J. 

Barrow Haematite Steel Co., In re; Quebrada, 
&c. Co., In ce (supra) ; Gatling Gun Co., 
In re; and American Pastoral Co., In re 

(1890) 62 L. T. 625. — NORTH, 3., followed. 
Union Plate Glass Co., In re, not followed. 
Agricultural Hotel Co., In re (1890) 60 L. J. 
Ch. 208 ; [1891] 1 Ch. 396 ; 63 L T. 748 : 39 
W. R. 218.— KEKEWICH, J. 

Agricultural Hotel Co., In re, referred to. 
Newbery-Vautin (Patents) Gold Extraction 
Co., Inre (1892) 61 L. J. Ch. 961, n. ; [1892] 

3 Ch. 127, n. ; 67 L. T. 118, n. ; 48 W. R. 
698, n. — STIRLING, J. ; and Continental 
Union Gas Co., In re (1S91) 7 Times L. R. 
476.— CHITTY, J., approved. 

Pinkney & Sons’ Steamship Co., In re (1892) 
61 L. J. Ch. 691 ; [1892] 3 Ch. 125 ; 67 L. T. 
117 ; 40 W. R. 698 — ICEKEWIOH, J. 

Continental Union Gas Co. , In re, observed on. 
James Colmer, Ltd, In re (1897) 66 L J. 
Ch. 326 , [1897] 1 Ch. 524 ; 76 L. T. 323 ; 45 
W. R. 343. 

romer, J.— I cannot help thinking that the 
decision of Chitty, J., in Continental Union 
(fas Co., In re, was based on the principle 
supposed to be established by Hutton v. Scar- 
borough Cliff Hotel Co. Qpipra, col. 387), and 
would not 'have been given if at the time the 
last-mentioned case had been overruled — as it 
has since been, by Andrews v. Gas Meter Co. 
(supra, col. 389).— p. 327. 

Bannatyne v. Direct Spanish Telegraph Co. 
(supra, col. 408) and Floating Dock of St. 
Thomas, In re (1895) 64 L. J. Ch. 361 ; 
[1895] 1 Ch. 691 ; 13 R. 491 ; 43 W. R. 344. 
— chitty, J., applied. 

London and New York Investment Corpora- 
tion, In re (1895) 64 L. J. Ch. 729 ; [1895] 2 Ch. 
860 ; 13 R. 749 ; 73 L. T. 280 ; 44 W. R. 137 ; 2 
Manson 541. — Stirling, j. 

Bannatyne v. Direct Spanish Telegraph Co., 

principle applied. 

Credit Assurance and Guarantee Corporation, 
In re (1902) 2 Ch. 178 ; 86 L. T. 650; 50 W. R. 
620. — HARWELL, J. ; reversed , 71 L J. Ch. 775 ; 
[1902] 2 Ch. G01 ; 87 L. T. 216 ; 51 W. R. 20.— 
C.A. V. WILLIAMS, ROMER and MATHEW, L.JJ. 

Abstainers and General Insurance Co., In re 
(1891) 60 L. J. Ch. 510 ; [1891] 2 Ch. 
124; 64 L. T. 256; 39 W. R. 574.— 
NORTH, J., followed. 

Barrow Haematite Steel Co., In re (1900) 69 
L. J. Ch. 869 ; [1900] 2 Ch. S46 ; 83 L. T. 397.— 
COZENS-HABDY, J. ; affirmed on the facts , (1901) 
71 L. J. Ch. 15 ; [1901] 2 Ch. 746 ; 85 L. T. 493 ; 
50 W. R. 71 ; 9 Manson 35.— 0. A. ALVERSTONE, 
C.J., V. WILLIAMS and ROMER, L.JJ. 


3. Directors. 

' Quorum . 

Thames - Haven Dock and By. v. Bose 
(1842) 12 L. J. C. P. 90 ; 2 D. (N.S.) 104 ; 
5 Scott (N.R.) 524 ; 3 Railw. Cas. 177 ; 


4 Man. & G. 552.— C.P. ; and Kirk v. Bell 
(1851) 16 Q. B 290. — Q B., considered. 

Alma Spinning Co., In re, Bottomley’s Case 
(1880) 50 L. J. Ch. 167 ; 16 Ch. D. 6S1 ; 43 L. T. 
Ii20 ; 29 W. R. 133. — JESSEL, M.R. 

Howheach Coal Co. v. Teague (I860) 29 L. J. 
Ex. 137 ; 5 H. & N. 151 , 6 Jur. (N.S.) 
275 ; 8 W. R. 264. — EX., disapproved. 

Murray v. Bush (1873) 42 L. J. Ch. 586 ; 

L R. 6 H. L. 37 ; 29 L. T. 217 ; 22 W. R. 

280. — LORDS CHELMSFORD, COLONSAY, 
CAIRNS and hatherley ; Thames-Haven 
Dock and By. v. Bose ; Kirk v. Bell ; and 
Bottomley’s Case, discussed. 

York Tramways Co. v. Willows (1882) 8 Q. B. D. 
685 ; 51 L. J. Q. B 257 , 46 L. T. 296 ; 30 W. R. 
624. — C.A. 

COLERIDGE, C.J. — In Hnwheach Coal Co. v. 
Teague the directors never had been lawfully 
appointed, and there was no proper quorum : the 
minority of the subscribers to the memorandum 
of association could not bind the shareholders : 
the body making the call was incompetent. In 
the case before us, for the reasons which 1 have 
given, it seems to me that a number of directors 
competent to make a call existed. In Bottomlefs 
Case, a proper number of directors had been 
appointed ; but this number had been reduced 
by death and insolvency, and the vacancies had 
not been filled up ; and Jessel, M.R., as it seems 
to me, properly held that the number of directors 
having been reduced below the lawful number, 
they could not bind the shareholders by their 
acts. I am unable to agree with the view taken 
by Jessel, M.R., of Eirli v. Bell : the judges of 
the Court ot Q. B. there proceeded upon a 
different ground, and thev decided that there 
was not a quorum competent to transact the 
extraordinary business of the company. In my 
view Kirk v. Bell and Bottomley's Case are 
not in point for our decision. . . . That case 
' Thames- Haven Dock and By. v. Rose] shows 
;hat the business of the company does not come 
to a standstill because the proper number of 
directors does not exist. I am aware that that 
case is different from the case before us in its 
facts, but the judges of the Court of C. P. over- 
ruled the cogent argument addressed to them, 
and some of them at least were of opinion that 
the enactment as to the number of directors was 
directory only. — p. 697. 

brett, L.J. — If the facts had been the same 
as m Howheach Coal Co. v. Teague, it would have 
been necessary for ns to consider whether that 
case could be supported : but m that case only 
three of the subscribers to the memorandum of 
association appointed the directors, whereas in 
the case befoi e us four of the subscribers elected 
three directors, and the others were elected by 
these three • the directors, therefore, were elected 
by a majority of the subscribers : and I know of 
no rule of law preventing the majority of a body 
from binding the minority. ... I think that 
the reasoning of Lord Cairns in Murray v. Bush 
applies. I prefer to follow the doctrine laid 
down by him rather than that laid down by 
Lord Chelmsford in the same case. I think that 
the defendant was bound by his acting as director : 
in this point of view also it must be taken that 
he joined m the allotment to himself, and I 
think that he is estopped from denying his 
liability. I feel more strongly upon this point 
than the L.C. J. appears to do. As to this question, 
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and with regard to the cases cited before us, I 
wish to say that I am unable to agree with 
Howheach Coal Co. v. Teague, but I agree with 
Harvard's Case (post, col 4-14) and Fowler's 
Case (post, coL415). These cases show that the 
defendant must be taken to have allotted to 
himself and to have accepted the shares. — p. 699. 
HonKEn. l.j. concurred. 

York Tramways Co v. "Willows, discussed 
Faure Electric Accumulator Co. r. Phillipart 
(1888) 58 L. T. 525.— HAWKINS, J. 

Howheach Coal Co. v. Teague (supra'), 
sustained. 

London and Southern Counties Freehold Land 
Co., In re (1885) 55 L. J. Ch. 224 ; 31 Ch. D. 
223 ; 54 L. T. 44 ; 34 W. R. 163 — CHITTY, J. 

Howheach Coal Co. v. Teague, not applied. 
Briton Medical and General Life Association v. 
Jones (1889) 61 L. T. 384.— pollock, B. See 
post, col. 43S 

Howheach Coal Co. v. Teague, discussed. 
Dawson v. African Consolidated Land and 
Trading Co. (1S97) 67 L. J. Ch. 47 : [1898] 1 
' Ch. 6 ; 77 L. T. 392 ; 46 W. R. 132 — C A. 

lindley, M it. — I do not ' understand how 
Howheach Coal Co. v. Teague can be cited as an 
authority to the effect that such an article as 
art. 114 only applies to outsiders dealing bond 
fide with the company without notice. It 
applies to and covers all such transactions, and 
there is nothing that I can discover m the 
judgments in Howheach Coal Co. v. Teague 
which warrants the contention that this clause 
does not apply to call3 and things of that kind 
as between the company on the one side and the 
shareholders on the other side. Howheach Coal 
Co. v. Teague is intelligible up to a certain 
point ; and as to the rest of it, it is so reported 
that I confess I do not thoroughly under- 
stand it. But the defect which the Court put 
their finger down upon in Howheach Coal Co. 
v, Teague was, that the persons there who 
made the call had been improperly appointed by 
three out of seven of the subscribers to the 
memorandum of association. That was wrong, 
and the validating clause there — art. 60, which 
was similar in its terms to art. 114 here — did 
not cure that radical defect in their appointment. 
The Court having held that, upset the call, and 
declared the call was invalid. So far it is plain 
enough — that was the ratio decidendi, and that 1 
follow perfectly well. Then comes a part of the 
case I do not follow with equal ease. Granting 
that the appointment of these gentlemen was 
altogether wrong, as it obviously was, and grant- 
ing that the validating clause there did not 
apply, I do not see myself that it necessarily 
follows that what they did, although they had 1 
been improperly appointed, would not be 
validated ; and I do not say that any of the 
judges, in giving judgment in that case, 
addressed himself to that point.— p. 51. chitty 
and v. Williams, l.jj. concurred. 

Hallows v. Fernie (1867) 36 L. J. Ch. 267 ; 
L. R. 3 Eq. 520 ; 15 L. T. 602 ; 15 W. R. 
503. — wood, v.-c. ; a firmed, L. R. 3 Ch. 
467; 18 L. T. 340 16 W. R. 873.— 
CHELMSFORD, l.c. (see post, col. 503), 
dictum followed and approved. 

D'Arcy v. Tamar Kit Hill and Callington Ry. 
(1866) 36 L. J. Ex. 37 ; L. R. 2 Ex. 158 ; 


14 L. T. 626 ; 14 W. R. 968 .— EX., dis- 
tinguished. 

Great Northern Salt and Chemical Works, In re, 
Kennedy, Ex parte (1890) 44 Ch. D. 472 ; 59 L. 3 . 
Ch. 288 ; 62 L. T 231 ; 2 Meg. 46. 

STIRLING, J. — What is required of them [the 
subscribers to the memorandum of association] 
is, that they shall doteimme the number of 
directors and the names of the first directors : 
and it seems to me that if all of them do in any 
way show their determination on the subject, 
that ought to be treated as valid. This appears 
to have been the opinion of Lord Hatherley, 
when V.-C., who says m Hallows v. Fernie : 
u I very much doubt whether it is necessary 
that these persons should meet together. If any 
one of the subscribers to the contract ” — that is. 
the memorandum of association — “ raises a ques- 
tion, he may be entitled to say, 1 1 will not have 
this decided without a meeting of us all’ ; but if 
they all concur (as in this case), it seems to me 
hypercritical to say the appointment was irre- 
gular.” That seems to me, if I may say so, 
excellent sense ; and m the absence of any 
authority which compels me to another conclu- 
sion, I shall act on it. Now the authority which 
was relied on on the other side is the well-known 
case of D'Arcy v. Tamar, §c. lly. That was a 
case in which, there being more than three 
directors, three constituted a quorum, and the 
secretary, in order to affix the seal of the com- 
pany to a document which was to bind the 
company, got three of the directors to attest the 
affixing of the seal, they not having met together, 
but being casually picked up, one after the other. 
It was held that that would not do. But, to my 
mind, that case is clearly distinguishable oil two 
grounds First of all, in that case only a quorum 
acted — and that, is open to very serious objec- 
tion. It is pointed out by Lord Bramwell, who 
took part in the decision, that, if a quorum of 
three, not meeting together and not being 
regularly summoned, were to act, another quorum 
of three might meet in a different place and 
come to exactly an opposite conclusion , and 
therefore the governnient of the company by 
means of quorums so picked up would be impos- 
sible. It is also open to this serious observation, 
that the minority have no means of stating 
whether they assent to or dissent from the act, 
proposed, and have no means of bringing their 
views before their colleagues if they do dissent. 
These are very serious objections to the validity 
of the procedure where only a quorum assent to 
the act ; but where the whole body of directors 
act, or assent to the act, even though they do not 
meet, the validity of the act is not open to the 
same objections. Besides that, the reasoning of 
the various members of the Court was based upon 
this, that they found from the Companies Clauses 
Act, 1845, an obligation upon the directors, 
acting as directors, to meet and act jointly and 
as a board. I find here in Table A. no such 
obligation as regards the subscribers to the 
memorandum of association when they act 
simply for the purpose of nominating the first 
directors. I think, therefore, the case cited does 
not govern the present. — pp. 480 — 482. 

D’Arcy v. Tamar, &c. Ry., distinguished. 

Bonelli’s Telegraph Co., In re, Collie’s Claim 
(1871) 40 L. J. Oh. 567 ; L. R. 12 Eq. 246 ; 25 
L. T. 526; 19 W. R. 1022.— BACON, v.-CL; 
County of Gloucester Bank r. Rudry; Merthyr. 
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&c. Co. (1895) 64 L. J. Ch. 451 ; [1895] 1 Ch. 
629.— C.A. ( post , col. 437) 

D’Arcy v. Tamar, &c. TAy., followed. 

Collie’s Claim, questioned. 

Haycraft Gold Reduction and Mining Co., 
In re (1900) 69 L. J. Ch. 497 ; [1900] 2 Ch. 
230 ; 83 L. T. 166.; 7 Manson 243. 

COZENS-HARDY, J. — It was laid down by the 
Court of Ex. in D'Arey v. Tamar, fie. By. that 
directors must act together as a board, and that 
it is not sufficient to procure the separate autho- 
rity of the number of directors sufficient to form a 
quorum . That case turned upon the Companies 
Clauses Consolidation Act, 1845, but it seems to 
me to be equally applicable to a limited com- 
pany under the Act of 1862. In Collie's Claim., 
Bacon, V.-C. seems to have treated the decision 
of the Court of Ex. as turning upon the common 
law rule of pleading, and although it was not 
perhaps necessary to the decision of the case 
before him, he certainly regarded an agreement 
which on the face of it was signed by four 
directors at different dates and not as a board 
as a contract binding the company. I cannot 
follow the criticisms of the V.-C., and I prefer 
the view of the law taken by the Court of Ex. 
My attention was, however, drawn to Southern 
Counties Bank v Rider (post, col. 437), decided 
by the C. A. I do not think the decision m that 
case can be taken as laying down any general 
principle which I am bound to follow — neither 
the case in the Court of Ex. nor the case before 
Bacon, V.-C. was cited. It does not touch the 
question whether a notice given without any 
kind of board meeting having been held is 
valid — p. 500. 

Haycraft Gold Reduction and Mining Co , In 

re, followed, State of Wyoming Syndicate, In re 
(1901) 70 L. J. Ch. 727 ; [1901] 2 Ch. 431 ; 84 
L. T. 868 : 49 W. R. 650.— WRIGHT, J.: approved, 
National Co. for Distribution of Electricity by 
Secondary Generators, In re (1902) 71 L. J.' Ch. 
702 ; [1902] 2 Ch. 34 ; 87 L. T. 6 ; 9 Manson 314. 
— O.A. V. WILLIAMS, STIRLING and COZENS- 
HARDY, l.jj. And see post, col. 565. 

D’Arcy v. Tamar, &c. Ry. (supra), not followed. 

Duck v. Tower Galvanising Co. (1901) 70 
L. J. K. B. *625; [1901] 2 K. B. 314, 84 
L. T. 847. 

alverstone, c.J.— That the debenture, if 
valid, creates a charge on the assets of the com- 
pany has been well established ever since the 
decisions in Standard Manufacturing Co., In re 
(post, col. 448), and Opera, Ltd., In re (post, 
col. 448), m 1891. It was there decided that all 
such charges prevail as against an execution 
creditor if the debenture is valid. ... I asked 
counsel for the execution creditor whether he' 
knew of any decided case in which it had been 
held that informality did or would alter the 
privilege of a debenture-holder who was holder 
of a debenture that was valid to all appearance 
He i has fairly and freely stated that he could 
find no such case except D'Arey v. Tamar , fie. 
My. On the other hand, from the decision in 
Royal British Bank v. Turqnund (post, col. 437), 
to that in Mahony v. Bast Holyford Mining 
Co. (post, col. 437), it has been held that it is 
not incumbent upon the hand fide holder of a 
document purporting to be issued by 'a company 
to inquire whether the. persons purporting to 
sign as directors have been duly appointed. 


There is therefore ample authority to show that 
no informality will alter the privilege possessed 
by a bond fide holder for value upon a document 
that purports to be in order. — p. 6*28. LAW- 
rance, j. concurred. 

Bolton Partners v. Lambert (188S) 58 L. J. 
Ch. 425 ; 41 Oh. D. 295 ; 60 L. T. 6S7 ; 
37 W. R. 434.— C.A. COTTON, LINDLEY 
and lopes, L.JJ ., followed. 

Portuguese Consolidated Copper Mines, In re, 
Badman and Bosanquet's Cases (1890) 45 Ch. D. 
16 ; 63 L. T. 423 ; 39 W. R. 25 ; 2 Meg. 249.— C.A. 
COTTON, LINDLEY and BOWEN, L JJ. 

Bolton Partners v. Lambert and Portuguese 
Consolidated Copper Mines, In re, dis- 
tinguished. 

Athy Guardians r. Murphy (1895) [1896] 1 
Ir. R. 65. — CHATTERTON, Y.-C. 

Portuguese Consolidated Copper Mines, In 

re, followed. 

Molineaux o. London, Birmingham and Man- 
chester Insurance Co. (1902) 71 L. J. K. B. 848 ; 
[1902] 2 K.-.B. 589 : 87 L. T. 324 , 61 W. R. 36. 
— CA. COLLINS, M.R., MATHEW and COZENS- 
HARDY, L.JJ. 

Bolton Partners v. Lambert, distinguished, 
Dibbms v. Dibbins (1896) 65 L. J. Ch. 724 ; 
[1896] 2 Ch. 348 ; 75 L. T. 137 ; 44 W. R. 595.— 
OHITTY, J. ; applied, Tiedemann and Ledermann 
Freres, In re (1899) 6 L. J Q. B. 852 ; [1899] 

2 Q. B. 66; 81 L. T. 191. — OHANNELL and 
DARLING, JJ. ; referred to, Fleming v. Bank of 
New Zealand (1900) 69 L. J. P. C. 120 ; [1900] 
A. C. 577 ; 83 L. T. 1. — P.C. LORDS DAVEY, 
ROBERTSON, LINDLEY, SIR H. DE VILLIERS and 
sir F. north ; distinguished, Ford v. Newth 
(1901) 70 L. J. K B. 459 ; I" 1901] 1 K. B. 683 ; 
S4 L. T. 354 ; 49 W. R. 345 ; 65 J. P. 391.— 
DARLING and CHANNELL, JJ. 

Qualification. 

Abercorn’s (Marquis) Case, National Insur- 
ance and Investment Association, In re, 
(1862) 31 L. J. Ch. 828 : 4 De G. F. & J 78 ; 
8 Jur. (N S.) 951 ; 7 L. T. 225 ; 10 W. R. 
548. — TURNER and KNIGHT BRUCE, L.JJ. ; 
reversing 6 L. T. 118, 235. — ROMILLY, M.R., 
distinguished. 

Great Northern and Midland Coal Co., In re, 
Currie’s Case (1863) 32 L. J. Ch. 421 ; 3 De G. 
J. & 8. 367 ; 8 L. T. 472— KNIGHT BRUCE and 
TURNER, l.jj. And see post, col. 417. 

Abercorn’s Case, applied. 

Currie’s Case, distinguished. 

Llanharry Hematite Iron Ore Co., In re, 
Stock’s Case (1864) 33 L. J. Ch. 731 ; 4 DeG. J. 
& S. 426 ; 10 Jur. (N.s.) 790 ; 12 W. R. 814.— 
KNIGHT BRUCE and TURNER, L.JJ. See post, 
col. 41G. 

Abercorn’s Case, distinguished. 

International Contract Co., In re, A. Levita’s 
Case (1867) L. R. 3 Ch. 36 ; 17 L. T. 137 ; 16 
W. R. 95. — rolt, L.J. See post, col. 489. 

Abercorn’s Case; Peninsular West Indian 
and Southern Bank, In re, Austin’s Case 
(1866) L. R. 2 Eq. 435 ; 15 L. T. 140 ; 
14 W. R. 1010.— WOOD, V.-C.; and A. 
Levita’s Case, distinguished. 

Great Oceanic Telegraph Co., In re, Harward’s 
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Case (1871) 4 1 L. J. Cli. 283 ; L. E. 13 Eq. 30 ; 
25 L. T. 690 .— malins, Y.-C. 

Stock’s Case (supra), distinguished. 

La Mancha Irrigation and Land Co., In re, 
Lord Claude Hamilton’s Case (1873) 42 L. J. 
C’h. 465 : L. E. 8 Ch. 548 ; 28 L. T. 052 ; 21 
IV. E. 256, 518. — JAMES and mellish, L.JJ. ; 
reversing 27 L. T. 807. — malins, v.-c. 

Empire Assurance Corporation, In re, 
leeke’s Case (1871) 40 L. J.' Ch, 254 ; 
L. It. 6 Ch. 469 : 23 L. T. 724 ; 19 W. E. 
664 — JAMES and mellish, L.JJ., discussed. 

Empire Assurance Ooiporation, In re, Dougan’s 
Case (1873) 42 L. J Ch. 460 ; L. E. 8 Ch. 840 
(post, col. 478). 

Ahercorn’s Case [svpra) and Leeke’s Case, 
explained. 

Metropolitan Public Carriage and Bepository 
Co., In re, Brown’s Case (1873) 43 L. J. Ch. 
163 ; L E. 9 Ch. 102 ; 29 L. T 562 ; 22 W. E. 
171. — C.A. And see post, col. 418. 

•selborne. L.c. — In that case (Abe /'corn's 
Case') the naked question was raised, whether, 
from the acceptance of the office of director, and 
the consequently authorised representation to the 
world that the person so accepting was a director, 
such representation being continued over a cer- 
tain peiiod of time, a contract with the company 
to take shares would be inferred. In that par- 
ticular case the option was either to have shares 
or insure in the company. ' But the shares might 
be acquired m various wa\ s, and the L.JJ. held 
thatfiom the mere acceptance of the office of 
director without more, they could not infer a 
contract to become a shaieholder. — p. 155. 

JAMES, L J. — In the case of Leehe it certainly 
was not my intention nor the intention of the 
L.J. to overrule the decision in Lord Aber corn's 
Case. We never even referred to it. There may 
be an expression, taken by itself, separate from 
the context, which may appear to give colour to 
the proposition that I intended to say that 
becoming a director involved an agreement to 
take the qualifying shares. If so, it is only 
another instance of the inaccuracy of language 
to which we are all liable.— p. 156. 

MELLISH, l.j. to the same effect. 

Llanharry Hematite Iron Ore Co., In re, 
Tothill’s Case (1865) 35 L. J. Ch. 120 ; L. E. 
1 Ch. 85 (post, col. 489), distinguished. 

British and American Telegraph Co., In re, 
Fowler’s Case (1872) 42 L. J. Ch. 9; L. E. 
14 Eq. 316 ; 27 L. T. 748 ; 21 W. E. 87— 
BACON, Y.-C. 

Fowler’s Case, questioned, 

Hew Buxton Lime Co , In re, Duke’s Case 
(1876) 1 Ch. D. 620 ; 46 L. J. Ch. 389 ; 33 L. T. 
776 ] 24 W. E. 341. 

JESSEL, m.r. — With the greatest respect for 
the learned judge who decided Fowler's Case, 
I should have great difficulty in following it. 
It is distinguishable from the present case, but 
I must say it seems to me to be opposed to the 
true sense of the Act of Parliament. ... It 
might have been held that be ought to have taken 
five more shares, but, as it seems to me, there was 
nothing to justify the Court in fixing him with 
twenty-five additional shares, and I should have 
thought that both good law and good sense 
would have been satisfied by adopting Mr. 
Fowler’s view of the transaction. — p. 622. 


Harward’s Case (col. 414) and Fowler’s Case, 

approved. 

York Tramways Co. v. Willows (1882) 51 L. J. 
Q. B. 257 ; 8 Q. B. D. 685 (supra, col. 410). 

Brown’s Case and Leeke’s Case (supra), 
applied. 

Australian Direct Steam Navigation Co., In 
re, Miller’s Case (1876) 3 Oh. D. 166 . — jessel, 
m.r. ; affirmed, (1877) 5 Ch. D. 70.— o.A. 
JAMES and MELLISH, L.JJ. and BAGGALLAY, J.A. 

Universal Non-Tariff Fire Insurance Co., In re, 
Ritso’s Case (1876) 34 L. T. 641. — MALINS, V.-c. : 
reversed, (1877) 4 Ch. D. 774.— O.A. JAMES, L.J., 
BAGGALLAY and BRAMWELL, JJ.A. 

Kent Ry. Extension Co., In re, Kincaid’s 
Case (1870) 40 L. J. Ch. 19 ; L. E. 11 Eq. 
192; 23 L. T. 460; 19 W. E. 122.— 
BACON, V.-C., folio we'd. 

Teme Valley Ey., in le, Forbes’ Case (1875) 44 
L. J. Ch. 356 ; L. E. 19 Eq. 353.— JESSEL, M.R. 

Kincaid’s Case and Forbes’ Case, a, p proved. 

Portal v. Emmens (1876) 46 L. J. 0. P. 179 ; 
1 C. P. D. 201, 664 ; 35 L. T. 882 ; 25 W. E. 235. 
— C.P.B. See post, col. 488. 

Forbes’ Case and Lord Claude Hamilton’s 
Case (supra), applied. 

Stephenson’s Case, British Colonial and 
Foieign Property Insurance Corporation, In re 
(1876) 45 L. J. Ch. 488. — JESSEL, M.R. 

Forbes’ Case and Stephenson’s Case, dis- 
tinguished 

East Norfolk Tramways Co., In rp, Barber’s 
Case (1877) 5 Ch. D. 963 ; 26 W . K. 3.— C.A. 
JAMES, BAGGALLAY and BRAMWELL, L.J. 

BAGGALLAY, l.j. — Mr. Crosslcy has relied on 
cases somewhat similar in their circumstances 
to the present, in which a person having agreed 
to become a director was held to have thereby 
agreed to take the shares which it was necessary 
for a director to hold, but in all those cases the 
party was a person who was not disqualified 
from being elected. — p. 969. 

Brown’s Case (supra), not applied. 

Percy and Kelly Nickel Cobalt and Chrome 
Iron Mmmg Co., In re, Hamley’s Case (1877) 46 
L. J. Ch. 543 ; 5 Ch. D. 705 ; 37 L. T. 349 ; 25 
W. E. 600.— JESSEL, M.R. 

Hamley’s Case and Barber’s Case, followed. 

Percy and Kelly Nickel, &c. Co., In re, 
Jenner’s Case (1877) 47 L. J. Ch. 201 ; 7 Ch. D. 
132 ; 37 L. T. 807 ; 26 W R. 291. — O.A. James, 
BAGGALLAY and THESIGER, L.JJ. 

Hamley’s Case, Jenner’s Case, Stock’s Case 
(col. 414), Forbes’ ’Case, Kincaid’s Case 
and Miller’s Case (supra), distinguished. 

Esparto Trading Co., In re (1879) 48 L. J. Ch. 
573 ; 12 Ch. D. 191 ; 28 W. E. 146.— hall, Y.-C. 

Miller’B Case, Harward’s Case, Brown’s 
Case and Esparto Trading Co., In re, 

distinguished. 

Columbia Chemical Factory Manure and 
Phosphate Works, In re, Hewitt’s Case, Brett’s 
Case (1882) 25 Ch D. 283 ; 53 L. J. Ch. 343 : 
49 L. T. 479 ; 32 W. E. 334.— O.A. 

COTTON, L.J. (for self, LINDLEY and FRY, L.JJ.). 
— In Miller's Case the director’s name was regis- 
tered for the shares required for his qualification. 
In Harward's Case and Brown's Case the shares 
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were allotted to the director by the allotment 
committee ; and in Leeke's Case the shares were 
both allotted and registered. In Esparto Trading 
Co., In re, the shares, though not registered in 
the name of the director, were treated in the 
books of the company as belonging to him, 
and he was debited with the sum payable on 
allotment. — p. 295. 

Hewitt’s Case and Brett’s Case, dis- 
tinguished. 

Portuguese Consolidated Copper Mines, In re, 
Inchiqum (Lord), Ex parte [1891] 3 Ch. 28 ; 60 
L. J. Ch. 556 ; 64 L. T. 841 ; 39W.R. 610.— C A 

lindley, l.j.— There is no difficulty m the 
authorities except in Hewitt's Case and Brett's 
Case , where the Court came to the conclusion 
that after a period of some three months a 
reasonable time [within which to obtain qualifi- 
cation shares] had not elapsed. But the facts of 
that case were not like the facts of this. The 
articles were not like those here. — p. 36. 

bowen, l.j. to the same effect. fry, lj. 
concurred. 

Currie’s Case (supra, col. 414), followed. 

Wheal Buller' Consols, In re, Jobling, 
Ex parte (1888) 57 L. J. Ch. 333 ; 38 
Ch. D. 42 ; 58 L. T. 823 ; 36 W. It. 723. 
— O.A. COTTON, LINDLEY and BOWEN, 
L JJ., applied. 

Ballma Light By., In re (1888) 21 L. E. Ir. 
497.— CHATTERTON, V.-C. 

Wheal Buller Consols, In re, and Medical 
Attendance Assurance Association, In re, 
Onslow’s Case (1887) 3 Times L. E. 42, 
5 5 1 .—0 A. 0 OTTON, LINDLEY and LOPES, 
L.JJ., applied. 

Anglo-Austrian Printing and Publishing Co., 
In re, Isaacs’ Case (1892) 61 L. J. Ch. 481 ; 
[1892] 2 Ch. 158 ; 66 L. T. 693 ; 40 W. R. 518. 
— O.A. LINDLEY, BOWEN and KAY, L.JJ. 

Isaacs’ Case, principle applied, Bread Supply 
Association, In re, Konrath’s Case (1893) 62 
L. J. Ch. 376 ; 3 R. 288 ; 68 L. T. 434.— KEKE- 
WIOH, J. ; distinguished, Printing Telegraph and 
Construction Co. of the Agence Havas, In re, 
Cammell, Ex parte (1894) 63 L. J. Ch. 536; 
[1894] 2 Oh. 394 ; 7 R. 191 ; 70 L. T. 705 ; 1 
Manson, 274. — O.A. lindley, lopes and KAY, 
L.JJ. ; followed, Hercynia Copper Co., In re, 
Richardson's Case (1894) 63 L. J. Ch. 567 ; 
[1894] 2 Ch. 403 ; 7 R. 214 ; 70 L. T. 709 ; 42 
W. R. 593 ; 1 Manson 286.— C.A. LINDLEY, 
lopes and KAY, L.JJ. 

Isaacs’ Case, distinguished. 

Moore Bros. & Co., In re, Bartholomew’s 
Case (1899) 68 L. J. Ch. 302 ; [1899] 1 Ch. 627 ; 
80 L. T. 104 ; 47 W. R. 401 ; 6 Manson 290 — 

O.A. LINDLEY, M R., RIGBY and V. WILLIAMS, 
L.JJ. ; reversing (1898) 67 L. J. Ch. 677 ; 
79 L. T. 70 ; 5 Manson 243.— WRIGHT, J. 

V. williams, L.J. — As I understand, the judg- 
ment of Wright, J is based merely upon an 
application of the principle on which Isaacs' 
Case was decided ; but in Isaacs' Case there was 
an offer by the company to persons who should 
become directors. There was a statement of the 
terms upon which persons could become directors, 
and the persons with those terms before them 
afterwards chose to become directors ; and the 

O.C. 


decision only was that by becoming directors 
they accepted those terms, and therefore con- 
tracted to take the shaies m accordance with 
those terms There is nothing of the sort here, 
because there is no offer of any sort or kind by 
the company which could be said to be accepted 
by the directors by their becoming directors, 
because they were already directors at the 
moment when this prospectus was issued. — 
p. 306. 

Isaacs’ Case, discussed , Barmg-G-ould and 
Sharpington Combined Pick and Shovel Syn- 
dicate, In re (1899) 68 L. J. Ch. 429 ; [1899] 

2 Ch. SO. — o.A. (supra, col. 393) ; followed, Salton 
o. New Beeston Cycle Co. (No. 1) (1899) 68 L. J. 
Ch. 370 ; [1899] 1 Ch. 775 ; SO L. T. 521 ; 47 
W. R. 462 ; 6 Manson 238 . — cozens-hardy. j. 
And see post , col. 421. 

Brown’s Case (supra, col. 415); Inchi quin’s 
Case (supra, col. 417) ; Isaacs’ Case, and 
Cammell’s Case (supra, col. 417), principle 
applied. 

Molineaux v. London, Birmingham and Man- 
chester Insurance Co (1902) 71 L. J. K. B. 
848 ; [1902] 2 K. B. 5S9 ; 87 L. T. 324 ; 51 W. R. 
36. — O.A. COLLINS, M.R., MATHEW and COZENS- 
HARDY, L.JJ. 

Pulbrook v Richmond Consolidated Mining 
Co. (1878) 48 L. J. Cb. 65 ; 9 Ch D. 610 ; 
27 W. R. 377 .— jessel, M.R., considered. 

Bainbndge v. Smith (1889) 41 Ch. D. 462 ; 
60 L. T 879 ; 37 W. R. 594.— C.A. COTTON and 
LINDLEY, L.JJ. And see post. 

Pulbrook v. Richmond Consolidated Mining 
Co., discussed. 

Cooper v. Griffin (1892) 61 L. J. Q. B. 563 ; 
[1892] 1 Q. B. 740 ; 66 L. T. 660 ; 40 W. R. 
420.— C.A. LORD HERSCHELL, LINDLEY and 
KAY, L.JJ. 

LORD herschell. — The first question is, what 
is the meaning in art. 67 of the expression 
“ in his own right ” ? The meaning of a similar 
article was considered by the late M.R. in 
Pulbrook v. Richmond Consolidated Mining Co. 

. . . His lordship held the words were not 
introduced to show that the director must be 
beneficial owner, but to negative his holding 
the shares in a representative character. This 
decision, which was in 187S, remained undisputed 
till 1889, wheu it was discussed in Bainbridge v. 
Smith. Cotton, L J. expressed dissent from the 
construction adopted by the M.R. Lindley, L.J. 
said that though he should have hesitated to 
accept that construction if the matter had been 
res Integra, he considered that as the words were 
in common use, and had acquired in consequence 
of that decision a conventional meaning, which 
had been accepted and acted upon, it would not 
be safe now to put a construction on them 
de now. So stands the case upon the authorities. 
I do not intend to express any opinion whether, 
treating the matter as res Integra, the view 
of the M.R. was right ; but I agree with 
Lindley, L.J. that, having regard to the constant 
transactions both as to framing articles of 
association and as to dealings under them, it 
would be very inconvenient to interfere with 
a decision which has remained unquestioned for 
so many years. To do so would he an injustice 
to persons who have acted on the faith of the 
decision. — p.567. And see post. 


14 



419 


COMPANY. 


420 


Pulbrook v. Richmond Consolidated Mining 
Co. and Cooper v. Griffin, followed, 

Howard r.. Sadler (1892) [1898] 1 Q B. 1 ; 

5 R. 45 ; 68 L. T. 120 ; 41 W. R. 126.— COLE- 
RIDGE, C.J. and WILLS, J. 

Pull) rook v. Richmond Consolidated Mining 

Co., distimi u i-shed. 

Dashwood v. Cornish (1897) 13 Times L. R. 
337.— c A. ESHER, M.R., LORES and CHTTTY, L.JJ. 

Pulhrook v. Richmond Consolidated Mining 
Co., followed 

Bainbridge v. Smith (supra), applied. 

Sutton r. English and Colonial Produce Co. 
(1902) 71 L. J. Ch. 685 ; [1902] 2 Ch. 502 ; 
87 L. T. 438 ; 50 W. R. 571.— BUCKLEY, J. 

Disqualification. 

Foster v. Oxford, Worcester and Wolver- 
, hampton Ry. (1853) 22 L. J. C P. 99 ; 13 
C B. 200; 17 Jur. 167 ; 1 W. R 151 — 
C.P., not applied . 

Aberdeen Ry v. Blaikie (1854) 1 Macq. 461 ; 
2 Eq. R. 1281.— H L. (SC ). 

Powers of Management. 

Const v. Harris (1824) T.&R. 496 ; 24R.R. 
10S. — L.C., referred to. 

Taylor v Hughes (1844) 2 Jo. & Lat. 25 ; 7 
Ir. Eq. R. 529.— SUGDEN, L C. 

Natusch v. Irving (1824)2 Cooper C. C. 358. 
— L.C. ; and Const v. Harris, principle 
applied. 

Simpson v. Westminster Palace Hotel Co. 
(1860) 29 L. „. Ch. 561 ; 2 De G. F. & J. 141 ; 8 
W. R. 553. — KNIGHT BRUCE, L.J. ; TURNER, L.J, 
dissenting ; affirmed , 8 H. L. Cas. 712 ; 6 Jur. 
(N.S.) 985 ; 2 L. T. 707. — H.L. (E .). CAMPBELL, 
L.C., LORDS CRANWORTH, CHELMSFORD and 
KINGSDOWN. 

Hatusch v. Irving, discussed. 

Pickering v. Stephenson (1872) 41 L. J. Ch. 
493 ; L. R. 14 Eq. 322 (post, col. 435). 

Const v. Harris, explained. 

Wall v. London and Northern Assets Corpora- 
tion (No. 1) (1898) 67 L J. Ch. 596 ; [1898] 2 
Ch. 469. — c.A. (post, col. 482). 

Simpson v. Westminster Palace Hotel Co., 

applied. 

Taunton v. Royal Insurance Co. (1864) 33 L. J. 
Ch. 406 ;2H.& M. 135 ; 10 Jur. (N.S.) 291 ; 10 
L. T. 156 ; 12 W. R. 549. — WOOD, V.-C 

Taunton v. Royal Insurance Co., explained. 
Hampson v. Price’s Patent Candle Co. (1876) 
45 L. J. Ch. 437 ; 34 L. T. 711 ; 24 W. R. 754.— 
JESSEL, M.R. 

Hampson v. Price's Patent Candle Co. and 
Taunton v. Royal Insurance Co., distin- 
guished. 

Hutton v. West. Cork Ry. (1883) 23 Ch. D. 
654 ; 52 L. J. Ch. 609 ; 49 L. T. 420 ; 81 W. R. 
827. — C.A. COTTON and BOWEN, L.JJ. ; 
BAGGALLAY, L.J. dissenting ; reversing 52 L. J. 
Ch. 377 ; 48 L. T. 626 ; 31 W. R. 542.— FRY, J. 

Cotton, l.j. — C ases were referred to in which 
the late M R. and Wood, V.- C. had determined that 
matters which were not under the powers expressly j 


given to the directors or the general meeting were 
within the powers of the directois of a going con- 
cern. One was Taunton v. Royal Insurance Co., 
where it was held that an insurance company 
might pay losses arising from lightning, which 
were not within the loss which they professed to 
insure against ; and the other case, Hampson v. 
Price's Patent Candle Co., where the M.R. held 
that the directors of Price’s Patent Candle Co. 
were at liberty to make, and could not lie 
restrained from making, a gratuity to their 
servants when there had been a very good year, by 
giving each of them who was m their service 
and was of good character a gratuity equal to a 
week’s wages. In my opinion those cases went 
on a principle which is not applicable to the 
existing state of this company, from the time 
when it handed over its railway to another com- 
pany, and existed only for the purpose of wind- 
ing up the concern. The principle of those 
cases, as I understand, is this, that where there 
are directors of a trading company, those direc- 
tors necessarily have incidentally the power of 
doing that which is ordinarily and reasonably 
done in every such business, with a view to get- 
ting either better work from their servants, or 
with a view to attract customers to them, as m 
the case of an insurance company. In the last- 
mentioned case the M.R. refers to this — that 
although it is said that nothing of this kind is to 
be expected again, yet when such a gratuity is 
given to servants in a good year, the servants 
then m the company’s service, whom the direc- 
tors may reasonably expect to stay, naturally 
look forward, not as a matter of right but as a 
matter of liberality, to this, that they will 
probably be dealt with in a similar way if by 
their exertions they get a good profit, and that, 
therefore, that was a reasonable mode of carrying 
on the business of the company for the purpose of 
making it most profitable. But that assumes 
that it is a going concern, that it is a continuing 
business, and it is with reference to the effect 
upon the continuing business that the directors 
are said to have that power incidentally. And 
so in the case before Wood, V.-C. There it was 
shown that what the insurance Company did 
was a reasonable way of conducting the business 
of an insurance office, in order to attract cus- 
tomers, by paying losses which were not strictly 
within the terms of the policy, and therefore 
could not be said to be legally enforceable 
against the company. But here the company 
was gone as a company carrying on business for 
the purpose of making profit. — p. 664. 

Taunton v. Royal Insurance Co., Hampson v. 

Price’s Patent Candle Co. and Hutton v. 

West Cork Ry., discussed. 

Tomkinson v. S. E. Ry. (1887) 56 L. J. Ch. 
932 ; 35 Ch. D. 675 ; 56 L. T. 812 ; 35 W.R. 758. 
— KAY, J. 

Hutton v. West Cork Ry., discussed. 

Leicester Club and County Racecourse Co In 
re, Cannpn, Ex parte (1885) 55 L. J. Ch. 206 ■ 30 
Ch. D. 629; 53 L. T. 340; 34 W. R. 14.- 
pearson, J. And see post, col. 421. 
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Remuneration. 

Taunton v. Royal Insurance Co. and Hutton 
v. West Cork Ry. (supra.'), applied. 

. Henderson v. Bank of Australia (18S8) 58 
L. J. Ch. 197 ; 40 Gh. D. 170 ; 59 L. T. S56 ; 37 
W. R. 332. — NORTH, J. 

Hutton v. West Cork Ry., distinguished, Kaye 
v. Croydon Tramways Co. (1898)' 67 L. J. Ch. 
222 ; [1898] 1 Ch. 358.— C.A. (post, col. 471) ; 
applied , Newspaper Proprietary Syndicate, In 
re, Hnplanson v. Same (1900) 69 L. J. Ch. 
578; [1900] 2 Ch. 349; 83 L. T. 341.— COZENS- 
HARDY, J. 

Leicester Club, &c. Co., In re, Cannon, Ex 
parte [supra), distinguished. 

Dale and Plant, In re (1889) 59 L. J. Ch. 180 ; 
43 Ch. D. 255 ; 62 L. T. 215 ; 3S W. R. 409 ; 2 
Meg. 25 .— kay, j. 

Dale and Plant, In re, followed. 

Leicester Cluh, &c. Co., In re, Cannon, Ex 
parte, distim/uished . . . 

New British Iron Co., In re, Beckwith, Ex 
parte (1898) 67 L. J. Ch. 164 ; [189S] 1 Ch. 324 ; 
78 L. T. 155 ; 46 W. R. 376 ; 5 Manson 168. 

weight, J — In this case there is a provision 
in the articles of association fixing definitely the, 
amount of the reniun eration of the directors, which 
did not exist m Cannon, Ex parte. ... In that 
ease Pearson, J. clearly proceeded on the ground 
that the directors had no contractual fights at 
all as against the company, and that entirely 
distinguishes that case from the present. In my 
opinion, this case falls within the principle of 
Dale and Plant , In re . — p. 165. 

Gilman v. Giiloher Electric Light Co. (1886) 

3 Times L. R. -133. — C.A. esher, m.e., 
LINDLEY and LOPES, L.JJ., applied. 

European Central Ry., In re, Sykes’ Case 
(1872) 41 L. J. Ch. 251 ; L. R. 13 Eq. 255 ; 
26 L. T. 92 .— bacon, v.-C., not followed. 

Liverpool and London Guarantee and Acci- 
dent Insurance Co., In re, Gallagher’s Case 
(1882) 46 L. T. 54 ; 30 W. R. 378.— KAY, 
3., followed. 

Wood’s Ships’ Woodite Protection Co., In re 
(1890) 62 L. T. 760 ; 2 Meg. 164.— Stirling, J. 

Rishton v. Grissell (1868) L. R. 5 Eq. 326. 
— WOOD, V.-C., approved. 

Frames v. Bultfontein Mining Co. (1890) 60 
L. J. Ch. 99 ; [1891] 1 Ch. 140 ; 64 L. T 12 ; 39 
W. R. 134 ; 2 Meg. 374. 

OHITTY, J. — A very similar point was brought 
before Wood, V.-C. in Rishton v. Grissell , where 
the plaintiff, who was manager of the defendant’s 
works, and was paid by a commission of 7£ per 
cent, on the profits of the business, claimed a 
commission on the excess of the amount realised 
by the sale of the works and business over the 
estimated value of the same in the books when 
the plaintiff was engaged. ... In the end the 
V.-C. refused the plaintiff’s claim, and I think 
quite rightly. — p. 143. 

Salton v. New Beeston Cycle Co. (No. 1) 
(1899) 68 L. J. Ch. 370 ; [1899] 1 Ch. 775 ; 
(supra, col. 418), considered and applied. 

Central De Kaap Gold Mines^In re (1899) 69 
L. J. Ch. 18 ; 7 Manson 82.— weight, j. 

Salton v. New Beeston Cycle Co. (No 1) and 
Central De Kaap Gold Mines, In re, I 

approved. j 


Swabey v. Port Darwin Gold Mining Co. 

(1889) 1 Meg. 3S5 — c.A. halsbury. 
L.C , ESHEE, M R. and BINDLEY, L.J , 
distinguished. * 

Inman v. Ackroyd and Best (1901) 70 L. J. 

K. B. 450 ; [1901] 1 K. B. 613 ; 84 L. T. 344 ; 
49 W. -R. 369 ; 8 Manson 291. — 0 A. 

A. L. smith, M.E. — The particular article which 
we have to construe in the pre-cut case differs 
from that which was before the Court m Swabey 
v. Port Darwin Gold Mining Co., as well from 
the version as it was assumed by the Court there 
to be, as from what it now turns out was the 
actual version. In the report of that case it is 
assumed that by the articles there m question the 
remuneration to be paid to the directors was to 
he “ at the rate of ” 2007. a year. It now appears 
that the true version of the article was that the 
directors should “each receive by way of re- 
muneration out of the funds of the company in 
each year the sum of 2007. per annum.” The 
article with which we have to deal here pro- 
vides that “ the directors ” — that is, the whole 
body of the directors — “ shall be paid out of the 
funds of the company, by way of remuneration 
for their services . . . the sum of 1257. per 
annum per director . . . and the same shall be 
divided amongst them in such proportion as the 
directors by agreement may determine, and in 
default of any such determination, equally.” — 

р. 451. 

Collins, L.J.— Whatever be the hypothesis on 
which Swabey v. Port Darwin Gold Mining Co. 
was decided — whether it was upon the article as in 
the report of that case it is stated to have been, or 
upon the article, as it actually was — that decision 
does not touch the present case. -• For according 
to the terms of the article in the present case 
there is no fixed sum to be paid to any director. 
It in fact negatives the right of any director to say 
before the end of the year what remuneration is to 
be paid to him — p. 452. romer, l.j. concurred. 

Nell v. Atalanta Gold and Silver Consolidated 
Mines (1895) 11 Times L. R. 470.— C.A. ESHER, 
M.R., A. L SMITH and RIGBY, L.JJ. ; distinguished, 
Dashwood v. Cornish (1 897) 13 Times L. R. 337. — 

с. A. ESHER, M.R., LOPES and CHITTY, L.JJ. ; com- 
mented on, Caridad Copper Mining Co. v. Swallow 
(1902) 71 L. J. K. B. 601 ; [1902] 2 K. B. 44 ; 86 

L. T. 699 ; 50 W. R. 565 ; 9 Manson 366. — C,A. 
V. WILLIAMS, ROMER and MATHEW, L.JJ. 

Lambert v. Northern Ry. of Buenos Ayres 
(1869) 18 W. R. 180. — MALENS, V.C., 
distinguished. 

London and Northern Bank, In re, McConnell's 
Case (1901) 70 L. J. Ch. 251 ; [1901] 1 Ch. 728 ; 
84 L. T. 557 ; 9 Manson 91. 

WRIGHT, J. — Certainly it (Lambert v. Northern 
Ry. of Buenos Ayres ] is not a direct authority, 
for there the relator applied to restrain the 
company from paying the remuneration which 
they wanted to pay ; and the. ground of the 
decision was, that no such bill ought ‘ to be 
entertained. No doubt Malins, V.-C. uses in that 
case some observations which are capable of 
meaning that, in a case like this, an agreement 
to waive remuneration comes to nothing ; but 
I think that those observations were duected 
only to the case in which the remuneration had 
been already earned. In any case I do not feel 
clear that the decision is one which ought to be 
regarded as having the effect which it is now 
sought to attach to it.— p. 254. 

14 — 2 
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Misfeasance. 

London, Hamburg and Continental Exchange 
Bank v. Henry (1868) L. ft. 7 Eq. 334.— 

• romilly, M.R., distinguished. 

London, Hamburg, &c. Bank, In re, Zulneta’s 
Claim (1870) 89 L. J. Ch. 361, 598 ; L. It. 5 Ch. 
144; 18 W. R. 416,778. — L.J. ; reiersing L. It. 9 
Eq. 270 ; 22 L. T. 84. — romilly, M.R. 

GIFFARD, L j. — Suffice it to say that as 
regards that case the transaction was a totally 
different one. It was not a purchase of shares 
by the bank for the purposes of the bank — it was 
not a speculation m shares at all ; but it was the 
case of a certain sum of money being advanced 
by the bank to assist in the purchase of shares, 
which were to be taken by Mr. Fletcher, he, if 
he got those shares at par, agreeing to become a 
director ; and even in the judgment in that case 
the utmost that is said is that it is difficult to 
say that the articles of association do not, in 
terms at least, include the power to enter into 
a transaction of that description, which trans- 
action was wholly different from this. — p. 599. 

Mason’s Hall Tavern Co., In re, Orgill’s Case 

(1869) 21 L T. 221, disapproved. 

Parker v. McKenna (1874) 44 L. J. Oh. 425 ; 
L R. 10 Ch. 96 ; 31 L. T. 739 ; 23 W. R. 
271— C.A. CAIRNS, L.O., JAMES and 
HELLISH, L.JJ. ; reversing 31 L. T. 206. 
— bacon, y -c., approved.' 

Canadian Oil Works Corporation, In re, Hay’s 
Case (1875) 44 L. J. Ch. 721 ; L. R. 10 Ch. 593 ; 
33 L. T. 466 : 24 W. R. 191. 

JAMES, L.J. — It is, in my judgment, very much 
to be regretted that that ca&eQOrgill’v Case ) was 
not allowed reqniescere in puce , and to moulder 
in the obscure corner of the Law Times to which 
it was consigned, and that its frailties should 
have been dragged from that dread abode. I 
cannot understand that case. There is evidently 
some mistake in what is said there, because the 
principle upon which it was said that the com- 
pany had lost their right to recover money which 
was then paid by the vendors to the directors, 
was that they did not repudiate the contract. 
Now, in every one of the cases it is where a 
contract is not repudiated that the money is 
recovered from the agent, because if the prin- 
cipal who has been defrauded is relieved from 
everything and is restored to his original position, 
of course he has nothing whatever to then say 
with regard to the moneys which have passed, 
or have been agreed to be passed, between the 
confederates. That case stands alone, it has 
been left undisturbed until now, it is entirely 
inconsistent with the whole current of authority 
in this Court, from Fawcett v. Whitehouse 
[(1829) 1 Russ. & Myl. 132 ; 8 L. J. (o.S.) Oh. 50. 
— lyndhurst, L.C.] down to the present day, 
by which it has been held that no agent in the 
. course of his agency can derive any benefit 
whatever unknown to the principal without the 
sanction of the principal. That is a principle 
repeated by me, and repeated most emphatically 
by the full Court, in Parker v. McKenna . — p. 724. 

And see post, col. 426. 

Parker v. McKenna, adhered to. 

B agnail v. Carlton (1877) 47 L. J. Ch. 30 ; 
6 Ch. D. 371 ; 37 L. T. 481 ; 26 W. R. 243. 
— C.A. JAMES, BAGGALLAY and COTTON, 
L.JJ., approved. 

Williams v. Scott (1899) 69 L. J. P. C. 77 ; 


[1900] A. C. 499 ; 82 L. T. 727 ; 49 W. R. 33.— P.c. 

LORDS DAVEY, ROBERTSON and LINDLEY, KIR 
H. DE VILLIERS and SIR F. NORTH. 

Parker v. McKenna and York and North 
Midland Ry. v. Hudson (1853) 22 L. J. Ch. 
529 ; 16 Beav. 4S5 ; 1 W. R. 187, 510.— 
ROMILLY, m.r., explained. „ 

Percival r. Wright (1902) 71 L. J. Ch. 846 ; 
[1902] 2 Ch. 421 ; 51 W. R. 31 ; 9 Manson 443 — 

SW INFEN EADY, J. 

Morvah Consols Tin Mining Co., In re, 
MKay’s Case (1875) 45 L. J. Ch. 148 ; 2 
Ch. D. 1 ; 33 L. T. 517 ; 24 W. R. 49.— C A. 
JAMES and MELLISH, L.JJ., and BRETT, J. 
{and see post, col. 426) ; Caerphilly Colliery 
Co., In re, Pearson’s Case (1877) 46 L. J. 
Ch. 339 ; 5 Ch. D. 336 ; 37 L. T. 299 ; 25 
W. R. 618.— C, A. JESSEL, M.R., JAMES, 
L.J. and BAGGALLAY, J.A. ( and see post, 
col. 426) ; Phosphate Sewage Co. v. Hart- 
mont (1S77) 46 L. J. Ch. 661 ; 5 Ch. D. 
394 : 37 L. T. 9 ; 24 W. R. 530.— C A. 
JAMES, L.J., BRAMWELL and AMPHLETT, 
jj.A. , and Bagnall v. Carlton, applied. 

Hall v. Hallet (1784) 1 Cox 134.-HARD- 
WICKE, L.C., commented on. 

Naat-y-Glo and Blaina Ironworks Co. r. Grave 
(1878) 12 Ch. D. 738 ; 38 L. T. 345 ; 26 W. R. 
504. — BACON, V.-C. 

[Head note. — The principles laid down in 
M ( Kay's Case and Pearson's Case, viz., that a 
director being iu a fiduciary position to his 
company cannot retain a consideration received 
by him from the promoters as an inducement to 
become a director ; and, if the consideration has 
been a gift of fully paid-up shares, that he may be 
compelled not only to restore the shares, but to 
account to the company for the highest value to 
be attributed to them since they have been in 
his possession — are equally applicable to pro- 
ceedings m an action by the company to recover 
the value of the shares, as to proceedings under the 
Companies Act, 1862, s. 165, for the same purpose.] 

Pearson’s Case, followed. 

West Jewell Tin Mining Co., In re, Weston’s 
Case (1879) 48 L. J. Ch. 475 ; 10 Ch. D. 579 ; 
40 L. T. 43 ; 27 W. R. 310. — C.A. JESSEL, M.R., 
JAMES and BRAMWELL, L.JJ. And see post, 
col. 426. 

Bagnall v. Carlton, considered, Faure Electric 
Accumulator Co., In re (No. 2) (1888) 58 L. J. 
Ch. 48 ; 40 Ch. D. 141 (see post, col. 435) ; fol- 
lowed, Salford Corporation v. Lever (1890) 60 
L. J. C. P. 39 ; [1891] 1 Q. B. 168.— C.A. 
(post, col. 445). 

Society of Practical Knowledge v. Abbott 

(1840) 9 L. J. Ch. 307 ; 2 Beav. 559 ; 4 
Jnr. 453.— LANGDALE, M.R., distinguished . 

British Seamless Paper Box Qo., In re (1881) 
17 Ch. D. 467 ; 50 L. J. Ch. 497 ; 44 L. T. 498 ; 
29 W. R. 690. — O.A. ; affirming JESSEL, M.R. 

JAMES, l.j. — The M.R. was of opinion, and I 
agree with him, that the directors were, and 
intended to he, thoroughly honest, and that they 
were, and intended to remain, the sole proprietors 
of the property of the company, and the sole 
members of the company, and that whatever 
agreements they chose to make among themselves 
as to the division of the property, concerned 
themselves alone. That being so, it distinguishes 
this case from Society of Practical Knowledge v. 



425 


COMPANY. 


420 


Abbott , because in all these cases, when anything 
like a bonus has been given to directors, and it 
is called in question by allottees of shares, the 
burden of proof is thrown on those who have 
received it, to satisfy the Court that it was 
intended to be, and was in fact, honestly received. 
If they were ^intending, although then consti- 
tuting the whole company, that other people 
should come m afterwards to whom what had 
been done would be injurious, the Court would 
feel no difficulty in saying, as Loid Langdale 
did in Society of Practical Knowledge v. Abbott, 
that they intended to commit a fraud. Here 
there was nothing of that kind. — p. 476. 

brett, l.j. to the same effect. 

cotton, L.J. — The circumstances of this case 
entirely distinguish it, from Society of Prac- 
tical Knowledge v. Abbott, for there it was in- 
tended from tlie beginning to offer the shares to 
the public, and the directors had no right to 
deceive those whom they intended to bring into 
the company. I also think that the observations 
of James, L.J. m Ambrose Labe Tin and Copper 
Mining Co., In re (supra, col. 394), are not at all 
inconsistent with our decision. — p. 480. 

British Seamless Paper Box Co.. In re, 

distinguished . 

Geo. Newman & Co., In re (1895) 64 L.J. Ch. 
407 ; [1895] 1 Ch. 674 ; 12 R. 228 ; 72 L. T. 
697 ; 43 W. R. 483 ; 2 Manson 267.— C.A. : 
reversing v. williams, J. 

BINDLEY, L.J. (for self, LORD HALSBURY, and 
A. L. smith, l.j.). — The question is whether 
these presents can be treated as valid against the J 
liquidator on the winding up of the company, 
which is hopelessly insolvent, and which was 
largely in debt when these presents were made. 
Williams, J. has held that they are unimpeach- 
able, and he referred to British Seamless Paper 
Box Co., In re, as supporting his view. But 
that case is very unlike this. The directors 
there had allotted shares to some of themselves 
as fully paid up. The shares were, in fact, 
allotted in consideration of some patents taken 
over by the company ; and an agreement to issue 
the shares as paid up was registered. The trans- 
action, therefore, was intra nres, and it was 
taken to be so both by counsel and by the Court. 
Further, the transaction was perfectly honest 
throughout, and it was sanctioned by a general 
meeting of the company, which then consisted of 
only the directors and one other person, who 
assented to what was done. More than a year 
afterwards shares were issued to other people, 
and, the company being ultimately wound up, 
the liquidators sought to recover the nominal 
value of the shares, treating them, m fact, as 
not paid up. The Court held that this could not 
be done, because the transaction (being intra 
vires ) was honest, and was sanctioned by all the 
members ,,of the company at the time. But in 
this case the presents made by the directors to 
Mr. Newman, their chairman, were made out of 
money borrowed by the company for the pur- 
poses of its business ; and this money the directors 
had no right to apply in making presents to one 
of themselves. — p. 412. 

British Seamless Paper Box Co., In re, dis- 
cussed, Olympia, Ltd , In re (1898) 67 L J. Ch. 
433 : [1898] 2 Ch. 153.— O.A. (supra, col. 397) ; 
Leeds, &c Theatre of Varieties, Ltd., In re (1902) 
72 L. J. Ch. 1 ; [1902] 2 Ch. 809.— C.A. (supra, 
col. 399). 


Hay’s Case (supra, col. 423) -and Pearson’s 
Case (supra, col. h2A), follomd. 

North Australian Territory Co., In re. Archer's 
Case (1891) 61 L. J. Ch. 129 ; [1892] 1 Ch. 322 ; 
65 L. T. 800 ; 40 W. R. 212. — c.A. lindley, 
BOWEN and FRY, L JJ. 

Hay’s Case, distinguished. 

Lister & Co. r. Stubbs (1S90) 59 L. J. Ch. 570 ; 
45 Ch. D. 1 ; 63 L T. 75 ; 38 W. R. 548.— C.A. 
COTTON, BINDLEY and BOWEN, L.JJ. 

Lister & Co. v. Stubbs, distinguished. 

Mouatt, In re, Kingston Cotton Mills Co. r. 
Mouatt (1899) 68 L.J. Ch. 390 ; [1899] 1 Ch. 
831 ; SO L. T. 406 ; 47 W. R. 506.— STIRLING, J. 

M ‘Kay’s Case (supra, col. 424) and Weston’s 
Case (supra, col. 424). distinguished. 

Hirsche r. Sims (1894) 64 L. J. P. C. 1 ; [1894] 
A. C. 654 ; 11 R. 303 ; 71 L. T. 357.— P C. 

EARL OF SELBORNE (for self, LORDS WATSON, 
MAONAGHTEN, MORRIS and SHAND, and SIR R. 
couch). — As to* the measure of damage, their 
lordships do not think that the authorities cited 
by the respondents, of which Moriah Consols 
Tm Mining Co. In re [MKay's Case] . and West 
Jewell Tin Mining Co.. In re [ Weston s Cuse~\, are 
typical examples, are applicable to this case, 
when reduced to one of an agreement made 
bond fide, but partially ultra vires. These were 
cases in which directors or fiduciary agents of 
companies had appropriated to themselves and 
for their own benefit, by means of secret bargains 
with promoters or vendors, shares represented as 
paid up, for which no consideration had been 
given, or other property of which they were 
trustees for their companies. In all of them the 
actual or presumable value was treated as a 
proper subject for evidence ; and the principle 
applicable was, in Moriah Consols Tin Mining 
Co., In re, thus explained by Mellish, L.J. : “I 
think he is only liable for what was the fair 
value of the shares when the allotment was made 
pr at any subsequent time. But M‘Kay is a 
wrong-doer ; and, therefore, m estimating the 
damages, a presumption may be made against 
him which could not be made against a person 
who was not a wrong-doer.” — p. 8. 

London and Birmingham, &c. Extension 
Ry., In re, Carpenter’s Executors’ Case 

(1852) 21 L. J. Ch. 855 , 5 De G. & Sm. 
402. — PARKER, v.-c.; and Cardiff Preserved 
Coal and Coke Co. v. Norton (1866) 35 

L. J. Ch. 646 ; 14 W.-R. 947.— ROMILLY, 

M. u.q affirmed, (1S67) 36 L. J Ch. 451 ; 
L. R. 2 Ch. 405. — CHELMSFORD, L.C., 
discussed. 

Royal Hotel Company of Great Yarmouth, 
In re (1867) L. R. 4 Eq. 244 : 16 L. T. 
655 ; 15 W. R. 953. — ROMILLY, MR., dis- 
approied. 

Mercantile Trading Co., In re, Stringer's Case 
(1869) L. R. 4 Ch. 475 ; 3S L. J. Ch. 698 ; 20 
L. T. 502 , 17 W. R. 654.— selwyn and giffard, 

L.JJ 

Selwyn. L.J. — Under these circumstances it 
appears to me that we should he doing something 
which is entirely inconsistent with the provi- 
sions of the Act of Parliament [Companies Act, 
1862], so general as they are. if we were to 
introduce any such qualification as that said to 
have been laid down by the M.R. in the case of 
the Boyal Hotel Company of Great Yarmouth. 
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His lordship is there reported to have ^aid, 
“Where there is really a question to be tried, 
then I do not think this sect. 165 enables you to 
dispose of it in this way' 1 : and again, he says, 
the Court “ can only do so m plain and straight- 
forward eases where there is no point of law to 
be determined/’ Considering the great accuracy 
of the present Law .Reports, one is very much 
disinclined to doubt that those arc the words of 
the M.R. ; otherwise, having regard to what I 
have always understood to ne his own opinion 
upon the subject, and to his own decision in 
. . . Cardiff Prospered Coal Co. v. Xorton , I 
could not help thinking that there must he some 
error in that report. However that may be, I 
feel bound to say that I do not think there is to 
be found either in the words of the present Act 
of Parliament or in the conclusion which is 
justly to be drawn from the decisions upon this 
subject, any such qualification or limitation as 
that which is there expressed by his lordship ; 
and if we were so to hold m all these cases wc 
should be inducing the person against whom the 
charge is made to endeavour to make out that 
there was some question to be tried, or that the 
matter was not so plain or straightforward as it 
was represented to be ; and there are very few 
cases indeed in which some such attempt as that 
might not be made with some reasonable hope of 
success. The result would be to occasion the 
necessity for a double mode of proceeding and 
unnecessary expense and delay. — p. 485. 

Stringer’s Case (.s upra), applied. 

County Marine Insurance Co., In re. Ranee’s 
Case (1870) 40 L. J. Ch. 277 ; L. E. 6 Ch. 104 . 
28 L. T. 828 ; 19 W. R. 291. — JAMES and HEL- 
LISH, l.jj. And see post, cols. 429, 482. 

Carpenter’s Executors’ Case (supra), distui- 
guisJied. 

East of England Bank. In re. Feltom’s Exe- 
cutors’ Case (1865) 35 L. J. Ch. 196 ; L. R. 1 Eq 
219 ; 14 W. R. 247.— kindersley, v.-c. 

Eeltom’s Executors’ Case, recognised. 

United English and Scottish Insurance Co.* 
In re, Hawkins, Ex parte (1868) L. R. 3 Ch 
787 : 19 L. T. 292 : 16 W. R. 1136 .— wood and 

SELWYN, L.JJ. 

Feltom’s Executors’ Case, followed. 

Stringer’s Case, discussed.' 

Carpenter’s Executors’ Case, distinguished. 

British Guardian Life Assurance Company, In re 
(1880) 14 Ch. D.335 ; 49L. J. Ch.446 ;2SW.R. 945. 

HALL, v.-c. — First, as to the objection taken 
that sect. 165 (Companies Act, 1862) is incap- 
able of Ageing put in operation against the 
executory of a deceased director. It has been 
contended that the question was expressly decided 
by Kindersley, V.-O., in Feltons' s Executors 
Case , and that the decision was recognised by 
Selwyn, L.J. in Ha whins. Ex parte , and I think 
that the express point was decided, and upon 
the literal words of sect. 165. Looking at the 
language of the section in reference to making 
an offender who is criminally responsible liable, 
it appears to me that there is a total absence of 
power to investigate the conduct of a dead man 
under it ; therefore I am of opinion that the 
words are in favour of the construction put upon 
them by Kindersley, V.-C. It has been contended 
that having regard to the later decision in 
Stringer's Case , upon sect. 165, the decision in 
Feltom's Executors' Case is no longer binding, 


and that the Court can now take a more enlarged 
view, and apply the section to the case of a dead 
director. A good deal could perhaps be said in 
favour of the view, that notwithstanding the 
particular words of sect. 165, upon the whole 
of the statute a larger construction might be 
adopted m reference to the point which has been 
discussed, but no case has been 'referred to in 
which the question has been considered and 
adjudicated upon, for I cannot say that the case 
before the M.R. m 1S77 ( Stringer's Case) is 
sufficiently in point for me to follow, looking at 
the form of the order made. I cannot hold that 
the executors of a deceased director are persons 
who can he made liable under sect. 105. . . . 

Carpenter's Executors' Case arose under a 
different statute diffe) ently framed, and when 
examined it will be found to be inapplicable to 
the present case. An observation was made in 
reference to Stranger's Case that all objections 
are open to the parties as in a suit. That, how- 
ever. means as to defence upon the merits, and 
not in regard to parties. The point in that case 
was that the persons sought to he charged could 
have been brought before the Court by bill filed 
against them, and that was true — pp. 340, 341. 

M'llougall v Jersey Imperial Hotel Co. (1864) 
34 L. J. Ch* 28 ; 2 H. & M. 528 ; 10 Jur. 
(N.S.) 1043 ; 10 L. T. 843 ; 12 W. R. 1142. 
— wood, v.-c., approved. 

Stringer’s Case and Mammoth Copperopolis 
of Utah, In re (1880) 50 L. J. Ch. 11 ; 43 
L. T. 754. — HALL, V.-O., distinguished. 

Alexandra Palace Co., In re (1882) 21 Ch. D. 
149 ; 51 L. J. Ch. 655 ; 46 L. T. 730 ; 30 W. E. 77L 

pry, J. — One matter remains for consideration, 
with respect to which, I confess, I have felt very 
considerable doubt, and that is the question of 
delay. [His lordship stated the material dates, 
and continued : — ] These dates do not differ 
materially from the dates in Mammoth Coppero- 
polis of Utah , In re, in which Hall, V.-C. con- 
sidered that the staleness of the demand was a 
sufficient answer to the application of the official 
liquidator. If the two cases had been precisely 
parallel I should have felt myself bound to follow 
that decision, but it appears to me that they are 
not. In that case the directors had declared a 
dividend upon the footing of a balance-sheet 
which had been made up, and which I think, 
according to the view of the V.-C., was made up 
in a hand fide manner, although there might be 
grave questions as to the propriety of it. He 
considered that the liquidator’s application was 
in fact an attempt to unravel the balance-sheets 
which had been passed and acted upon, and I 
observe that, m stating the considerations which 
led him to the conclusion that the demand was 
stale, he dwells in the first place upon the nature 
of the demand. Similar observations apply to 
Stringer's Case. There an attempt was made to 
compel a director to repay a dividend said to 
have been paid out of capital, by means of 
attacking three items m a balance-sheet which 
had been passed and acted upon. There also, 
the Court thought the delay was a sufficient 
answer. In the present case there is nothing of 
that sort. The transaction stands disclosed in 
the simplest way. There is no balance-sheet 
which it can be for a moment suggested induced 
the directors to com e to the conclusion that there 
were divisible profits. It is a simple case in 
which the capital of the company or the moneys 
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borrowed by the company were applied in the 
payment of that which, according to the plain 
terms of the articles of association, could be paid 
only out of profits — p. 162. 

Ranee’s Case (supra, col. 127) and Stringer’s 
Case, not applied. 

National Fufids Assurance Co., In re (1878) 
48 L. J. Gh. 163 ; 10 Ch. D. 118 ; 39 L. T. 420 ; 
27 W. It. 302 .— jessel, M.R. And see col. 431. 

Ranee’s Case, applied. 

Alexandra Palace Co., In re ; Stringer’s Case 
and Eli ter oft’ s Case (post) referred to. 

Mammoth Copperopolis of Utah, In re, dis- 
tinguished. 

Sharpe, In re, Bennett, In re (1891) 61 L. J. Ch. 
193; [1892] 1 Ch. 164. — NORTH, J. and o A. 
(post, col. 436). 

Canadian land Reclaiming and Colonizing 
Co., In re, Coventry and Dixon’s Case 
(1880) 14 Ch. D. 660; 42 L. T. 559;- 28 
W. it. 775. — O.A. JAMBS, B AGO ALL AY 
and bramwell, L.JJ., commented on. 

Anglo-French Co-operative Society, In re, 
Polly, Ex parte (1882) 21 Ch. D. 492; 47 L. T. 
638 ; 31 W. R. 177.— O.A. 

brett. l.j. — I confess that I am extremely 
sorry that the restrictive interpretation which 
Coventry and Dixon's Case has put upon sect. 165 
has been put upon it ; because I have always 
thought that that section was the most salutary 
section in the whole of the Act, and one intended 
to meet, as I should have thought, in the very 
widest terms, transactions which have become a 
perfect scandal in the getting up of companies 
m this country. However, we are bound by the 
interpretation which has been put upon that 
section by the decision in Cot entry ana Dixon’s 
Case . — p. 505. , 

cotton, l.j.— It [Coventry and Dixon's Case ] 
is, of course, binding on the Court, but I must 
consider it, not only as a binding decision, but as 
one the principle l of which I approve. — p. 508. 
jessel, m.r. concurred. 

National Funds Assurance Co., In re, and 
Coventry and Dixon's Case, considered. 

Exchange Banking Co., In re, Flitcroft’s Case 
(1882) 21 Ch. D. 519 ; 62 L. J. Ch. 217 ; 48 L. T. 
86 ; 31 W. R. 174.-C.A. ; varying 51 L. J. Ch. 
525 ; 46 L. T. 474 ; 30 W. R. 695. — BACON, V.-c. 

JESSEL, M.R. — The liquidator has taken out a 
summons to compel the directors to replace the 
sums so paid, and the V.-C., following the deci- 
sion in National Funds Assurance Co., In re, 
made the order. Even if he had himself enter- 
tained a different view, he was not likely to 
refuse to follow that case ; and the object of the 
present appeal is, in fact, to have that case over- 
ruled. It is said that it is not consistent with 
Coventry and Dixon's Case. This latter case 
decides that under sect. 165 directors cannot be 
made liable for anything (except perhaps for 
interest) for which they could not be made liable 
independently, not of the Act, but of that par- 
ticular section. If, then, the decision of National 
Funds Assurance Co., In re, had been founded 
on some new equity arising under s. 165, it could 
not be relied upon. It is not, however, founded 
on any such equity, but on the law, indepen- 
dently of that section, and I entirely adhere to 
the judgment given m it. — p. 532. 

Cotton, L, J. — The question of set-off is disposed 


of by our decision in Felly's Case (supra) yester- 
day, and I should not have referred to it had not 
Gnssel's Case (post, col. 605) been cited as con- 
flicting with it. But that case only related to 
the question whether directors who were creditors 
of the company should be postponed to other 
creditors, which is quite a different question. — 
p. 532. 

BRETT, L. J. to the same effect. And see col- 4 3 1 . 

Coventry and Dixon’s Case, distinguished. 

Western Counties Steam Bakeries and Milling 
Co., In re (1897) 66 L. J. Ch. 354 ; [1897] 1 Ch. 
617. — C.A. (post, col. 467). 

National Funds Assurance Co., In re (supra), 
disti nguished. 

Dale v. Martin (1883) 11 L. R. Ir. 371.— c.A. 
LAW, L.C., MORRIS, C.J. and FITZGIBBON, L.J. 

National Funds Assurance Co , In re, Flit- 
croft’s Case (supra), and Ranee’s Case 
(col. 427), discussed and distinguished. 

Denham & Co , In re (1883) 25 Ch. D. 752 ; 50 
L. T. 623 ; 32 W. R. 487.— CHITTY, J. And see 
post, col. 432. 

Turquand v. Marshall (1869) 38 L. J. Ch. 
639 ; L. R. 4 Ch. 376 ; 20 L. T. 766 ; 17 
W. R. 935. — hatherley, lc.; reversing 
37 L. J. Ch. 582 ; L. R 6 Eq. 112; 18 
L. T. 385 ; 16 W, R.719. — ROMILLY, M.R.. 
explained. And see post, col. 431. 

Overend, Gurney & Co. r. G-ibb (1872) L. R. 
5 H. L. 480 ; 42 L. J. Ch. 67.— H.L. (e.). 
HATHERLEY, L.C., LOKDS CHELMSFORD, WEST- 
bury and COLONSAY; affirming S. C. noni. 
Overend, Gurney & Co. v. Gurney (1869) 39 
L. J. Ch. 45 ; L. R. 4 Ch. 701 ; 21 L. T. 73 ; 17 
W. R. 719, 1115.— HATHERLEY, L.C .,who reversed 
20 L. T. 652.— MALINS, V.-C. 

hatherley, L c. — T should like to say one 
word as regards Tnripiand v. Marshall. I cer- 
tainly never intended to lay down the strong 
proposition that a person acting for another as 
his agent is not bound to use all the ordinary 
prudence that can be properly and legitimately 
expected from any person in the conduct of the 
affairs of the world, namely, the same amount of 
prudence which, in the same circumstances, he 
would exercise' on his own behalf. What I did 
intend to state m that case was, that I could not 
measure — and I think it would be a very fatal 
error in the verdict of any Court of justice to 
attempt to measure — the amount of prudence 
that ought to be exercised by the amount of 
prudence which the judge himself might think, 
under similar circumstances, he should have 
exercised. I think it extremely likely that 
many a judge, or many a person versed by long 
experience m the affairs of mankind, as con- 
ducted in the mercantile woild, will know that 
there is a great deal more trust, a great deal 
more speculation, and a great deal more readi- 
ness to confide m the probabilities of things, 
with regard to success in mercantile transactions, 
than there is on the part of those whose habits 
of life are entirely of a different character. It 
would be extremely wrong to import into the 
consideration of the case of a person acting as a 
mercantile agent in the purchase of a business 
concern those principles of extreme caution 
which might dictate the course of one who is 
not at all inclined to invest his property in any 
ventures of such a hazardous character. — p. 494. 
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Sharpe, In re, Bennett, In re [supra), referred 
to. 

Turquand v. Marshall, distinguished. 

National Bank of Wales, In re, Cory’s Case 
(1S'J9) 68 L. J. Ch. 631 ; [1899] 2 Ch. 629.— O.A. 
(supra, col. 398). And see post, col. 432. 

Land Credit Company of Ireland v. Fermoy 
(Lord) (1870) L. E. 5 Ch. 763 : 23 L. T. 
439 ; 18 W. E. 1089.— hatherley, L.C. 
and JAMES, L. J.; reversing hi part L. E. 
8 Eq. 7 : 20 L. T. 293 ; 17 W. E. 562.— 
HO M illy, m.k., distinguished. 

Ashurst r. Mason, AshurstV Fowler (1875) 44 
L. J. Ch. 337 ; L. E. 20 Eq. 225 ; 23 W. E. 506. 
— BACON, V.-C. 

Joint Stock Discount Co. v. Brown (1869) 
L. E. 8 Eq. 381 ; 20 L. T. 844 ; 17 W. E. 
1037.— JAMES, V.-C ., followed. 

Overend, Gurney & Co. v. Gibh and Land 
Credit Co. y. Fermoy (Lord), distinguished 

Railway and General Light Improvement Co., 
In re, Maizetti’s Case (1880) 42 L. T. 206 ; 28 
W. R. 541.— O.A. JAMES, BRETT and COTTON, 
L.JJ. 

cotton, l.j. — As to the cases, in Overend, 
Gurney Sc Co. v. Gibb, -it was sought to make 
directors liable for making a bargain for which 
the company was expressly formed. They might 
have been liable if, knowing that the bargain 
was very improvident, they had neglected to say 
so ; but there was no such charge against them : 
there was no charge of negligence pleaded against 
them. That case, therefore, has no bearing upon 
this. In Land Credit Co. v. Fermoy (Lord), the 
person sought to be made liable did not, it is 
true, know for what purpose the money had 
been paid ; but the cheque had been before the 
executive committee, who reported that it was a 
proper paj'ment. That is just the distinction 
between that case and the present. — p. 209. 

National Funds Assurance Co., In re, (col. 
429). adapted. 

Oxford Benefit Building and Investment 
Society, In re (1886) 56 L. J. Ch 98 ; 35 Ch. D. 
502 ; 55 L. T. 59S ; 35 W. E. 116.— KAY, J. 

Oxford Benefit Building &c. Society, In re, 

followed. 

Overend, Gurney & Co. v. Gibb ; Turquand 
v Marshall (col 430) ; and Eance’s Case 
[supra, col. 427), distinguished. 

Leeds Estate Building and Investment Co. v. 
Shepherd (1887) 57 L. J. Ch. 46 ; 36 Ch. D. 787 ; 
57 L. T. 684 ; 36 W. R. 322 — STIRLING, J. 

Leeds Estate Building, &c. Co. v. Shepherd, 
discussed. 

London and General Bank, In re (No. 3) (1895) 
64 L. J. Ch. 866 ; [1895] 2 Ch 673 : 12 R. 520 ; 
73 L. T. 304 ; 44 W. E. 80 ; 2 Manson 555.— 
c A. [post, col. 467). 

Ranee’s Case ; Oxford Benefit Building, &c. 
Society, In re ; and Leeds Estate Build- 
ing, &c. Co. v. Shepherd, discussed. 

Lee i'. Neuchatel Asphalte Co. (1889) 58 
L. J. Ch. 408 ; 41 Ch. D. 1 ; 61 L. T. 11 ; 37 
W. R. 321 ; 1 Meg. 140. — c.a. cotton, lind- 
ley and lopes, l.jj. 

Joint Stock Discount Co. v. Brown (supra), 
and Flit croft’s Case [supra, col. 429), dis- 
tinguished. 

London Financial Association r. Kelk (1884) 


53 L. J. Ch. 1025 ; 26 Ch. D. 107 ; 50 L. T. 
492.— BACON, V -C. 

Joint Stock Discount Co. v. Brown, dismissed. 

Cullerne r. London and Suburban Building 
Society (1890) 59 L. J. Q B. 525 ; 2-> Q. B. I). 
485. — C.A. [post, col 435). 

National Bank of Wales, In re, Cory’s Case 

(supra, col. 431), affirmed but commented 

Ranee’s Case (supra, col. 427), judgment of 
ROMILLY, M R. commented on. 

Stringer’s Case [supra, col. 426) ; Leeds 
Estate Building, &c, Co. v. Shepherd 
[supra)-, and Denham & Co., In re (supra. 
col. 430), approved. 

Dovey v. Cory (1901) 70 L. J. Ch- 753 ; [1901] 
A. C. 477 ; 85 L. T. 257 ; 50 W. E. 65 ; 8 Manson 
346.— H.L. (E.). 

LORD davey. — I need only refer to three 
cases, which seem to me to contain the whole 
law upon the subject. In Mercantile Trading 
Co., In re, Stringer's Case, the business of the 
company in question was of an extremely specu- 
lative and hazardous character, and the directors 
had paid a dividend on their estimated value and 
assets which were afterwards totally lost. It 
was held that the estimate having been made 
bond fide, and without any intention to defraud 
anybody, a director could not be made liable, 
when the company was wound up, to replace 
the money. In Ranee's Case, Lord Romilly lai< l 
down the principle which he thought governed 
cases of this description, thus : “ When an im- 
proper payment has been made, if it be an error 
of judgment, it cannot be recovered ; if it be a 
fraudulent payment, then it can.” The learned 
judge explained what he meant by a fraudulent 
payment : “ I mean one where the person who 
makes it, or is concerned in making it, is at the 
time aware of the impropriety of making it, but 
does so in order to obtain a benefit for himself ; " 
and he adds, “ The director may be ignorant of 
this fact, hut if his ignorance arises from Ins 
wilfully shutting his eyes to the facts which are 
before him, he is equally guilty.” I think that this 
statement of the law is very nearly but not quite 
accurate. In my opinion it is not necessary that 
the motive of the improper payment should be 
to obtain a benefit for the director himself. I 
also understand Lord Eomilly to include iu the 
expression “wilfully shutting his eyes” culpable 
negligence or reckless indifference by the director 
in the performance of his duties. The C. A. 
took a different view of the facts from that taken 
by Lord Eomilly, and held that the directors m 
the preparation of the so-ealled balance-sheet 
had not. followed the directions in their articles 
of association, and the balance-sheet did not 
in fact purport to show a profit out of which a 
dividend could be paid. In such a case there 
can be no doubt of the liability of the director 
who took part in the payment of the dividend. 
Leeds Estate, fc. Co. v. Shepherd, before Stir- 
ling, J. was a case of the same description. The 
directors had not followed the directions con- 
tained in the articles of association. The learned 
judge, in the course of his judgment, states the 
law thus : “ It seems to me that the views ex- 
pressed by the learned judges who decided Ra nee's 
Case are consistent with the proposition that, 
directors who are proved to have in fact paid a 
dividend out of capital fail to excuse themselves 
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if they have not taken reasonable care to secure 
the 'preparation of estimates and statements of 
account such as it was their duty to prepare 
and submit to the shareholders, and have declared 
the dividends complained of without having 
exercised theieon their judgment as mercantile 
men on the estimates and statements of account 
submitted to therm” I agree in this statement 
of the law, and I do not think it inconsistent 
with that of Lord Romilly, properly understood, 
and subject to the observation which I have 
already made upon it. It is by this standard 
that the conduct of the respondent must be 
judged m this case. ... I agree with what was 
said by Sir G. Jessel in Wincliam, Co., In -re, 
Ilallmarh's Case £ post , col, 48(1], and by Chitty, J. 
in Denham tf Co., In re, that directors are not 
bound to examine entries in the company’s books. 
... I desire to express my dissent from some pro- 
positions of law which were laid down m the 
C. A., and upon which this House thought it 
right to hear the respondent’s counsel. ... It 
may be that I have misapprehended the state- 
ment of law intended to be made by learned 
judges in the C. A. 1 think it is possible, because 
I find that m Verner v. General and Commercial 
Trust [post, col. 525], Loid Lindley says : Per- 
haps the shortest way of expressing the distinction 
which I am endeavouring to explain is to say 
that fixed capital may be sunk and lost, and yet 
that the excess of current receipts over current 
payments may bo divided, but that floating or 
circulating capital must be kept up, as otherwise 
it will enter into and form part of such excess, 
in which case to divide such excess without 
deducting the capital which forms part of it will 
be contrary to law.” I reserve my opinion as to 
the effect of an actual and ascertained loss of 
part of the company’s fixed capital, as in the case 
put by counsel for the respondent of a loss of a 
ship uninsured. But, subject to this observation, 
I think that the statement of law in the passage 
1 have quoted is not open to objection, and it is 
only because the learned judge appears to me 
to have departed from it m his judgment in the 
present case that I have troubled your lordships 
with these remarks. — pp, 760 — 762. 

HALSBURY, L.C. and LORDS MACNAGHTEN and 
shand also guarded themselves against being 
understood to concur- in all the propositions laid 
down in the 0. A. lord BRAMPTON concurred. 

National Bank of Wales, In re, Cory’s Case, 

applied. 

Bond v. Barrow Haematite Steel Co (1902) 71 
L. J. Ch 246 ; [1902] 1 Ch. 353 ; 86 L T. 10 ; 
60 W. B. 295 ; 9 Manson 69 ; 17 Times L. R. 
709. — PAR WELL, J. 

Benson v. Heathorn (1 842) 1 Y. & C. C. C. 
326. — knight brtjce, v.-0., discussed. 

Cape Breton Co., In re (1885) 54 L. J. Ch. 
,822 ; 29 Ch. D. 795.— C.A. (supra, col. 394). 

Benson v. Heathorn, discussed. 

Imperial Mercantile Credit Association v. 
Coleman (1873) 42 L. J. Ch. 644 ; L. R. 6 
H. L. 189 , 29 L. T. 1 ; 21 W. R. 696.— 

H.L. (E.) LORDS CHELMSFORD, COLONSAY 
and CAIRNS ; reversing (1871) 24 L. T. 
290.— HATHERLEY, L.C. ; and affirming 
22 L. T. 357. — mAlins, v.-c. Decision of 
HAtHERLEY, L.C. followed. 

Costa Rica Ry. r. Forwood (1900) 69 L. J. Ch. 
408 ; [1900] 1 Ch. 756 ; 83 L. T. 19 ; 48 W. R. 


553 ; affirmed , (1901) 70 L. J.Ch.385 ; [1901] 1 
Ch. 746 ; 84 L. T. 279 ; 49 W. R. 337 ; 8 Manson 
374.— C A. RIGBY, V. WILLIAMS and STIRLING, 
L.JJ. See judgments. 

byrne, J. — The decision of Lord Hatherley 
was reversed upon appeal to the H. L. ; but so 
far as is material in the present case, it was left 
untouched. Reliance was placed upon a passage 
in the speech of Lord Cairns ; but the result is 
that he leaves the reasoning of Lord Hatherley 
in respect of the effect of a clause of this de- 
scription untouched, reserving a right to recon- 
sider the matter. — p. 411. 

Benson v. Heathorn, referred to. 

Rowland r. Chapman (1901) 17 Times L. R. 
670. — BUCKLEY, J. 

Forest of Dean Coal Mining Co., In re (1878) 
10 Ch. D. 450 ; 40 L. T. 287 ; 27 W. R. 594.— 
jessel, M.R ; followed, Wedgwood Coal and Iron 
Co., In re (1882) 47 L. T. 612 ; 31 W. R. 181.— 
pry, J. ; -referred to, Lands Allotment Co., In re 
(1894) 63 L. J. Ch. 291 : [1894] 1 Ch. 616 ; 7 R. 
115 , 70 L. T. 286 ; 42 W. R. 404.— c A. lind- 
ley, KAY and A. L. SMITH, L.JJ. 

Forest of Dean Mining Co., In re, and Lands 
Allotment Co., In re, referred to. 

Percival v. Wright (1902) 71 L. J. Ch. 846 ; 
[1902] 2 Ch. 421 ; 51 W R. 31 ; 9 Manson 443. 
— SWINFEN eady, j. 

Misrcprcsentat ion. 

Eaglesfield v. Londonderry (Marquis) (1875) 
34 L. T. 113 ; 24 W. R. 568 — JESSEL, M.B. ; 
reversed , (1876) 4 Ch. D. 693 ; 35 L. T. 822 ; 
25 W. R. 190.— C. A. JAMES, L.J.j BAGG ALL AY 
and BRAMWELL, JJ.A. 

National Exchange Co. of Glasgow v. Drew 
(1855) 2 Macq. H. L Gas. 103. — CRANWORTH, 
L.C., LORDS BROUGHAM and ST. LEONARDS, 
discussed. Royal JBritish Bank, In re, Brockwell’s 
Case (1857) 26 L. J. Ch. 855 ; 4 Drew. 205 ; 3 Jur. 
(N.s.) 879 ; 5 W. R. 858.— KINDERSLEY, v.-o. ; 
Royal British Bank, In re, Mixer’s Case (1859) 
4 De G. & J. 575 ; 1 L. T. 19 ; 7 W. R. 677 (post, 
col. 502) , Barry e. Croskey (1861) 2 J. & H. 1. — 
WOOD, v.-C. (supra, col. 399). 

National Exchange Co. of Glasgow v. Drew, 

dissented from. A nd see post. 

Royal British Bank, In re, Nicol, Ex parte, 
(1859) 28 L. J. Ch. 257 ; 3 De G. & J. 387 ; 5 Jur. 
(N.S.) 205 ; 7 W. R. 217. — O.A. CHELMSFORD, L.O. 
and TURNER, L.J. 

[The dicta of Lord Cranworth and Lord St. 
Leonards, as stated in that case, with regard to 
the relation in which a company stands to its 
directors, m respect to fraudulent misrepresenta- 
tions made by the latter, dissented from ] 

Henderson v. Lacon (1867) L. R. 5 Eq. 249 ; 
18 L. T. 527 ; 16 W. R. 328. — WOOD, v.-o. ; 
and Stewart v. Austin (1866) 36 L. J. Ch. 
162 , L. R. 3 Eq. 299 ; 15 L. T. 407 ; 15 
W. R. 122. — WOOD, v.-c., discussed. 

Ship v. Crosskill (1870) 39 L. J. Ch.650 ; L. R. 
10 Eq. 73 ; 22 L. T. 365 ; 18 W. R. 618. 

ROMILLY, M.R. — In Henderson v. Lacon , Lord 
Hatherley laid it down that if a falsehood were 
put forth by the directors, they might be made 
liable, and he very properly held them to be 
guilty of fraud in that case. Stewart v. Austin 
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is quite a different case from that ; there the 
directors made no representation at all, but the 
plaintiff had been struck off the register on 
exactly the same grounds as here, viz., excess of 
the objects of the company over those stated in 
the prospectus. He filed a bill against the 
directors and the company, and the demurrers 
both of the directors and the company were 
allowed. True, he did not allege fraud, but if 
the facts show fraud it is not necessary expressly 
to call it fraud, nor will the use of the word 
fraud constitute fraud if the facts do not show it. 
— p. 552. 

National Exchange Co. of Glasgow v. Brew 

{supra'), discussed. 

New Brunswick and Canada Ry. and Land 
Co. v. Conybeare (1862) 31 L. J. Ch. 297 ; 9 
H. L. Cas. 711 ; 8 Jur. (n.s.) 575 ; 6 L. T. 109.— 

H.L. (E.). WESTBURY, L.C., LORDS OB AN WORTH 

and chblmspord ; reversing S. C. nom. Cony- 
beare v. New Brunswick and Canada, &c. Co. 
(1860) 29 L. J. Ch 135, 442 ; 1 De G. F. & J. 578 ; 
(> Jur. (N.S.) 164, 518 ; 2 L. T. 314. — KNIGHT 
bruce and turner, L.JJ., who had varied 
1 Giff. 339. 1 L. T. 360; 8 W. R. 231.— 

STUART Y.-C. 

New Brunswick, &c. Co. v. Conybeare, 

discussed. 

Western Bank of Scotland v. Addie (1867) 
L. R. 1 H. L. (Sc ) 145 {post, col. 508). 

Acts Ultra Vires. 

Kernaghan v. Williams (1868) L. R. 6 Eq. 
228.— romilly, M.n., followed. 

Pickering v. Stephenson (1872) 41 L. J. Ch. 
493 ; L. R. 14 Eq. 322 ; 26 L. T. 60S ; 20 W R. 
654 — 1 WICKENS, v.-C. 

Piokering v. Stephenson, followed, Studdert 
v. Grosvenor (1886) 55 L. J Ch. 689 ; 33 Ch. D. 
528 ; 55 L. T. 171 ; 34 W. R. 754 ; 58 J. P. 
710. — kay, J. ; discussed , Tomkinson v. S. E. Ry. 
(1887) 56 L. J. Ch. 932 ; 35 Ch. D. 675 {supra, 
col. 420). ' J 

Pickering v. Stephenson and Studdert v. 
Grosvenor, distinguished. 

Faure Electric Accumulator Co., In re (No. 2) 
(1888) 58 L. J. Ch. 48 ; 40 Ch. D. 141 ; 59 L. T. 
918 ; 37 W. R. 116 ; 1 Meg. 99.— KAY, J. 

Evans v. Coventry (1857) 26 L. J. Ch. 400 ; 8 
De G. M. & G. 835 , 3 Jur (N.S.) 1225 ; 5 W. R. 
436.— KNIGHT BRUCE and TURNER, L.JJ. ; 
varying 25 L. J. Ch. 489. — KINDERSLEY, v.-c. ; 
commented on, State Fire Insurance. Co., In re 
(1864) 33 L. J. Ch. 123 ; 1 De G. J. & S. 634 ; 2 
N. R. 565 ; 11 W. R. 1011 — L.JJ. ; applied , 
Salisbury v. Metropolitan Ry. (1870) 22 L. T. 
839 ; 18 W. R. 839.— JAMES, v.-c. 

Pickering v. Stephenson, commented on. 
Evans v, Coventry, discussed. 

Salisbury v. MetropolitanRy., distinguished. 
Cullerne v. London and Suburban Building 
Society (1890) 59 L. J. Q. B. 525 ; 25 Q. B. D 
485 ; 63 L. T. 511 ; 39 W. R. 88 ; 56 J. P. 148. 
— C.A. 

LINDLEY, L.J. (for self, ESHER, M.R. and 
lopes, L.J .). — I have carefully worked at the 
decree in JEvans v. Coventry , and I infer that the 
directors there held liable, not only passed 
resolutions that were ultra vires, but also acted 
on them. The decree as to the increased 


remuneration of the directors only charges each 
director with what he received. The decree as 
to dividends paid out of capital appears to me 
only to charge the directors who declared the 
dividends, and, m effect, ordered them to be 
paid. The decree as to the purchase of shares 
only charges those directors who concurred in 
the purchases, thatis, as I understand, who made 
them, or ordered them to be made. In Joint 
Stock Discount Co. v. Drown {supra, col. 431), 
the directors who were held liable had done 
much more than the plaintiff did in this case. 
They were all parties to what James, Y -0. 
characterised as the “ fatal ” resolution that the 
shares improperly bought should not be sold for 
less than a certain sum. They were therefore 
implicated m the whole transaction which pro- 
duced the loss. In Salisbury v. Metropolitan 
My directors were held liable to make good 
dividends wrongly paid out of capital ; but the 
point which has to be considered in the present 
case did not arise there. Reliance was placed 
by the counsel for the plaintiff on the judgment 
of Wickens, V -C. in Pickering v. Stephenson, and 
followed in Studdert v. Grosvenor. But if a 
director, acting ultra vires — that is, not only 
beyond his own power, but also beyond any 
power the company can confer upon him — parts 
with money of the company, I fail to see on 
what principle the fact that he acted bond Jide , 
and with the approval of a majority of the 
shareholders, can avail him as a defence to an 
action by the company to compel him to replace 
the money I never could understand that part 
of the V.-C.’s judgment ; nor can I understand 
it now I thmlc he was wrong. — p. 529. 

Pickering v. Stephenson, Evans v. Coventry 
and Cullerne v London, &c. Building 
Society, discussed. 

, Sharpe, In re, Bennett, In re, Masonic and 
General Life Assurance Co. v. Sharpe (1891) 61 
L J. Oh. 193 ; [1892] 1 Ch. 154 ; 65 L. T. 806 ; 
40 W. R. 241. — o.A. LINDLEY, BOWEN and 
FRY, L.JJ. And sec col. 431. 

Board Meetings. 

Imperial Hydropathic Hotel Co,, Blackpool 
v. Hampson (1882) 23 Ch. D. 1 ; 49 L. T. 

, 147 ; 31 W R. 330.— O.A. JESSEL, M.R., 

cotton and bowen, L.JJ , discussed 

Taylor v. Pilsen Joel and General Electric 
Light Co. (1884) 53 L. J. Ch. 856; 27 Oh. D. 
268 ; 60 L. T. 480 ; 33 W. R. 134.— PEARSON, J. 
See supra, col 405. 

Munster v. Cammell Co. (1882) 51 L. J. Ch. 
731 ; 21 Ch. D. 183 ; 47 L. T. 44 ; 30 W. R. 
812 . — fry, J. ; and Imperial Hydropathic 
Co., Blackpool v. Hampson, distinguished . 

Harben v. Phillips (1883) 23 Ch. D. 14 ; 48 
L. T, 334 ; 31 W. *R. 173. — C.A. COTTON and 
BOWEN, L.JJ. 

Harben v. Phillips, explained. 

Browne r. La Trinidad (1887) 37 Oh. D. 1 ; 57 
L. J. Ch. 292 ; 58 L. T- 137 ; 36 W. R. 289.— O.A. 
COTTON, LINDLEY and LOPES, L.JJ. 

COTTON, L.J. — It was contended that in 
Harben v. Phillips it had been laid down that 
where there is an irregularity m the constitution 
of the board it cannot effectually call a general 
meeting. But I think that that case is not quite 
understood. The words “ irregularity in. the 
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constitution of the board ” did not mean some 
irregularity in summoning persons who were in 
fact directors, as the mere non-issue of a notice 
to a particular director, or not giving him 
sufficient notice. . . . There had been a meeting 
where some who were not legally directors were 
present, and some who were legally directors 
were excluded, and we decided that it was not 
a meeting which could discharge the duties of a 
hoard. — p. 10. 

Harben v. Phillips, not applied.' 

Briton Medical and General Life Association v 
•Jones (1889) 61 L. T. 884 .— pollock, b. And 
nee post, col 438. 

Imperial Hydropathic Hotel Co., Blackpool 
e. Hampson (supra), applied. 

Foster v. Greenwich Ferry Co. (1888) 6 Times 
L. R. 16.— STIRLING, J. 

Browne v. La Trinidad (supra), applied. 

Southern Counties Deposit Bauk v. Ryder 
(1895) 73 L. T. 374.— c.A. lindley, LOPES and 
RIGBY, L.JJ. ; affirming STIRLING, J. 

Southern Counties Deposit Bank v. Rider, 

oom mentpd on. 

Haycraft Gold Reduction and Mining Co., 
In re (1900) 69 L. J. Ch. 497 ; [1900J 2 Ch. 230 ; 
83 L. T. 166 ; 7 Manson 243. — COZENS-HARDY, j. 

Browne v. La Trinidad, principle not applied. 

Wyoming State Syndicate, In re (1901) 70 
L. J. Ch. 727 ; [1901] 2 Ch. 431 ; 84 L. T. 868 ; 
49 W. R. 650 ; 8 Manson 311.— WRIGHT, J. 

Royal British Bank v. Turquand (1855) 24 
L. J. Q. B 327 i 5 El. & Bl. 248 ; I Jur. (N.S) 
1086.— Q B. ; affirmed, (1856) 25 L. J. Q. B. 317 ; 
G El. & Bl. 327; 2 Jur. (n S.) 663.— EX. CH. ; 
applied , Fountame r. Carmarthen and Cardigan 
Ry. (1868) 37 L. J. Ch 429 ; L. R 5 Eq. 316 
(post, col. 454) ; adhered to, Bank of Hindustan, 
&c., In re, Campbell’s Case (1873) 43 L. J. Ch. 1 ; 
L. R. 9 Ch. 1 (supra, col. 405) ; applied, Mahony 
v. East Holyfoid Mining Co. (1875) L. R. 7 H. L. 
869 ; 33 L. T. 338.— H.L. (IR.). CAIRNS, L.C., 
LORDS CHELMSFORD, HATHERLEY and PEN- 
ZANCE ; reversing 9 Ir. C. L. R. 306.— ex. ch. (ir.) 

Royal British Bank v. Tnrqnand, distin- 
guished. 

Irvine v. Union Bank of Australia (1877) 2 
App. Cas. 366 ; 46 L. J. P. C. 87 ;■ 37 L. T. 176 ; 
25 W. R. 882.— p.c. 

SIR B. PEACOCK (for self, LORD BLACKBURN, 
SIR J. COLVILE, SIR M. SMITH and SIR R. 
collier). — Royal British Bank v. Turquand 
was decided with reference to a company 
registered under 7 & 8 Viet. c. 110, and Jervis, 
O.J. remarked that the lender finding that the 
authority might have been made complete by a 
resolution would have had a right to infer the 
fact of a resolution authorising that which on 
the face of the document appeared to be legiti- 
mately done. In the present case, however, the 
bank would have found that, by the articles of 
association, the directoi s were expressly restricted 
from borrowing beyond a certain amount, and 
they must have known that, if the general powers 
vested in the directors by art. 50 had been 
extended or enlarged by a resolution of a general 
meeting of the shareholders under the provisions 
of sect. 31, a copy of that resolution ought, in 
regular course, to have been forwarded to the 
registrar of joint-stock companies, m pursuance 


of sect. 53 of the Companies Act, and would have 
been found amongst his records. — p. 379. 

Royal British Bank v. Turquand and 
Mahony v. East Holyford Mining Co. 
(supra), applied. 

County of Gloucester Bank r. Rudry, Merthyr 
Steam and House Coal Colliery Co. (1895) 64 
L. J. Ch. 451 ; [1895] 1 Ch. 629 ; 12 R. 183 ; 72 
L. T. 375 ; 43 W. R. 486 ; 2 Manson 223. -C.A. 

LORD HALSBURY.— The case relied on by the 
respondents — B'Arry v. Tamar, ,<jv. Eg. (supra, 
col. 411) — was a case in which a bond given by 
a company was held not to be the bond of the 
company, for this, among other reasons, that, by 
a section ra the company’s special Act, the 
business of the company was to he conducted by 
directors and by a particular quorum by the 
special Act prescribed, and it was held that all 
persons dealing with th'e company were bound, 
therefore, to know what was m the provisions of 
the special Act in respect to that matter If 
that case were identical in its facts with the 
case now before us, we should be bound by that 
decision, but I think the facts are not the same 
at all. The decision in Royal British Bank v. 
Turquand, and . . . Mahony v. East Holyford 
Mi ning Co., affirm a proposition of a very different 
character.— p. 452. 

LINDLEY, L.J. — That case [ B'Aroy v. Tamar, 
S'<‘. Ry .] has never been applied, that I know 
of, to these registered companies where the 
quorum and other foimalities depend entirely 
upon the regulations which the directors may 
choose to make themselves. The case is governed, 
not by B'Arcg v. Tamar, Spc. Ry., but by Royal 
British Bank v. Turquand, followed as it has 
been by a string of cases too numerous to refer 
to, the principal one of which is the Irish case, 
Mahony v. East Holyford Mining Co., to which 
Lord Halsbury has referred. — p. 454. 

A. L. smith, l.j. to the same effect. 

Briton Medical and General Life Associa- 
tion v. Jones (supra, col. 437) and 
Mahony v. East Holyford Mining Co., dis- 
tinguished. 

Tyne Mutual Steamship Insurance Associa- 
tion v. Brown (1896) 74 L. T. 283 ; 1 Com. Cas. 
345. — RUSSELL OF KILL OWEN, C.J. 

Royal British Bank v. Turquand, followed. 

Hampshire Land Co., In re, Portsea Island 
Building Society, Ex parte (1896) 65 L. J, Oh. 
860; [1896] 2 Ch. 743. — V, WILLIAMS, J. (post, 
col. 446). 

Royal British Bank v. Turquand and 
Mahony v. East Holyford Mining Co. r 

referred to. 

County of Gloucester Bank v. Rndry, &c. 

Co. (supra), applied. 

Duck r. Tower Galvanising Co. (1901) 70 L. J. 
K. B. 625 ; [1901] 2 K. B. 314 ; 84 L. T. 847— 
ALYERSTONE, o.J. and lawrance, J. See supra . 
col. 413. • 

4. Contracts. * 

Savin v. Hoylake Ry. (1865) 35 L. J. Ex. 
52 ; L. R. I Ex. 9 ; 4 H.& C. 67 ; 11 Jur. 
(N.S.) 934 ; 18 L. T. 374 , 14 W. R. 109- 
EX., followed. 

Burden v. River Fergus Navigation Co. (1866) 
Tr. R. 2 C. L. 13— MONAHAN, C.J. 

Savin v. Hoylake Ry., distinguished. 

1 Brampton and Longtown Ry., In re, Shaw's. 
Claim (1875) 44 L. j7 Ch. 670 ; L. R. 10 Ch. 
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177 . 33 L. T. 5 ; 23 W. R. 813.— ■ CAIRNS, L.C. 
and HELLISH, L.J. 

MELLISH, l.J. — The only question is a question 
of law which was argued by Mr. Fry. He 
urged that if any one person was discharged, 
then the whole company might avail themselves 
of it. I do not at all agree in that. He seemed 
to think that that was decided by Sarin v. 
Hoylahe Ry. ; but in that case there was most 
clearly alleged a contract on behalf of the com- 
pany, because what was said was that the plaintiff 
before the application to Parliament induced 
certain persons to become promoters of the 
company upon the faith of an express agiee- 
ment. between the plaintiff and the said persons ; 
that he, the plaintiff, would bear and pay all the 
costs, charges, and expenses of applying for and 
obtaining and passing the said Act, and in rela- 
tion thereto ; and that neither the said persons, 
nor the said company when incorporated, nor 
any other person, should be liable to him for the 
same or any part thereof. It was, therefore, 
expressly stated, as part of the agreement, that 
the company when incorporated should not be 
liable , and the true ground of the decision is 
plainly this, that the Court, as a matter of 
construction, held that the words “ charges and 
expenses,” in the Act of Parliament, did not 
include charges and expenses which a man had 
voluntarily incurred on the express agreement 
that he was not to be paid. — p. 673. 

Shaw’s Claim (supra'), discussed and distin- 
guished. 

Skegness and St. Leonard's Tramways Co., In 
rc (1888) 58 L. J. Ch. 737 ; 41 Ch. D 215 ; 60 
L. T. 906: 37 W. R. 225. — c.A. See post, 
col. 599. 

Gunn v. London and Lancashire Fire Insur- 
ance Co. (1862) 12 C. B. (HA.) 694.— c P., 
approved. 

Reiner r. Baxter (1866) 36 L. J. C. P. 94; 
L. R. 2 C. P. 174 ; 12 Jnr. (n.s.) 1016 ; 15 L. T. 
213.— C.P. 

Gregory v. Williams (1817) 3 Mer. 582. — 
GRANT, M.R , followed. 

’louche v. Metropolitan By. Warehousing Co. 
(1871) L. B. 6 Ch. 671. — hatherley, l.c. 
And see post, col. 440. 

Kelner v. Baxter, followed. 

Touche v. Metropolitan By. Warehousing 
Co., dueussed. 

Melhado r. Porto Allegre, &c. By. (1874) 43 
L. J. C. P. 253 : L. B. 9 C. P. 503 ; 31 L. T. 57 • 
23 W. B. 57.— C.P. 

Kelner v. Baxter, not applied. 

Melhado v. Porto Allegre, &c. By., observed on. 

Touche v. Metropolitan By. Warehousing 
Co., explained. 

Mpiller v. Pans Skating Rink Co. (1878) 7 
Ch. D. 368 ; 46 W. R. 456. 

malins, v.-o. — Kelner v. Baxter has no 
application ; for the only point decided m that 
case was that the persons who had made the 
contract were liable on it, and could not shift 
the burden over to the company. Great stress 
was laid on Melhado v. Porto Allegre, tyc. Ry. • 
but there Lord Coleridge himself says that the 
decisions at law and in equity are different, and 
I feel no doubt that that case would have been 
-otherwise decided in equity. Lord Coleridge 
says that Touche v. Metropolitan Ry. Ware- 
homing Co. rested upon the principle of trustee 


and cost in pie trust, but m my opinion it rested 
on no such principle, but on the power of a com- 
pany to adopt contracts made by its promoters 
after its formation. — p. 369. 

Spiller v. Paris Skating Bink Co., dissented 
from. 

Gregory v. Williams (supra), explained, 

Hereford and South Wales Waggon and 
Engineering Co., In re, Head and Walter’s 
Claim (1876) 45 L .1. Ch. 461 ; 2 Ch. I). 
621 ; 35 L. T. 40 ; 24 W. E. 953— c.A. 
JAMES and MELLISH, L.JJ., and BAG- 
GALLAY, J.A., applied. 

Empress Engineering Co., In re (1880) 16 
Ch. D. 125 ; 43 L T. 752 ; 29 W. R. 342— 

C A. JESSEL, M.R., JAMES and BRETT, L.JJ. 

JAMES, L.J. — I think it is perhaps as well that 
we should say that Gregory v. Williams seems to 
he misunderstood. When that case is considered 
with the caieful criticism with which the M.R. 
has examined it [Jessel, M.R discussed this case 
in the argument], it appeal's quite clear that 
there was there a transfer of property with a 
declaration of trust m favour of a third person, 
which was a totally different thing from a mere 
covenant to pay money to that person. . . . 

Notwithstanding what was said by Malins. 
V.-C , in Spiller v Paris Skating Rmlt Co., it 
appears to me that it is settled, both in the Courts 
of law and by us in the C). A. in . . . Here- 
ford and South Wales Waggon, $r Co., In re, 
that a company cannot ratify a contract made 
on its behalf before it came into existence — 
cannot ratify a nullity. The only thing that 
results from what is called ratification or adop- 
tion of such a contract is not the ratification 
| or adoption of a contract, qua contract, but the 
creation of an equitable liability depending on 
equitable grounds. It is inequitable for a man 
not to pay for the services of which he has taken 
the benefit. — p. 129. 

I may add . . . that in Gregory v Williams 
the man with whom the contract was made was 
one of the plaintiffs, and the only defence then 
would have been misjoinder of plaintiffs, and that 
is a defence which the Court is not likely to view 
with much favour. — p. 130. 

Hereford and South Wales Waggon, &c. Co., 
In re, considered. 

Rotherham Alum and Chemical Co., In rc, 
Pearce. Ex parte (1883) 25 Ch. D. 103 : 53 
L. J. Ch. 290 ; 50 L.T. 219 ; 32 W. R. 131— c.A. 
COTTON, LINDLEY and 1<’RY, L.JJ, 

cotton, L.J . — Hereford and South Wales 
Waggon, fc. Co., In re, was relied on, where it 
was said that but for the equitable ground of 
defence there set up Walter and Head would 
have had a good claim, but in that case the 
services were not done on the retainer of any 
other person who was liable to pay for them. 
In the same way Bramwell, who had been 
employed by Walter and Head, and urged that 
the company had taken the benefit of his ser- 
vices, was held to have no claim against the 
company. — p. 108. 

Touche v. Metropolitan By. Warehousing Co. 

(supra, col. 439), considered. 

Gandy v. Gandy (1885) 30 Ch. D. 57 ; 54 L J 
Ch. 1154 ; 53 L. T. 306 ; 33 W. R. 803— C.A. 

COTTON, l.j— Of the cases that have been 
referred to I will notice the last . . . that of 
Touche v. Metropolitan Ry. Warehousing Co., 
where there was an arrangement between a 
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promoter of a company ancl another person that 
a certain sum should be paid out of the funds of 
the company to that other person ; the company 
seems to have admitted the arrangement, and 
in the articles there was a contract or stipulation 
that the money should be paid to the promoter, 
m order that the arrangement might be carried 
out. There Lord Hatherley held that the other 
person who was to get the money was entitled to 
sue under that contract. What Lord Hatherley 
says is this : “ The case comes within the 
authority that, when a sum is payable by A. B. 
for the benefit of C. D., 0. D. can claim under 
the contract as if it had been made with himself. 
It is possible that Walker may, as he states in 
his answer, not be under any personal liability 
to the plaintiffs ; but I think that, on the evidence, 
the plaintiffs were to be paid when Walker got 
the money, and they knew that by the articles 
of the company he was to be paid.” Now if 
that is intended to lay down the rule as a 
general proposition of law in the general terms 
there used, it is not consistent with . . . 
Empress Engineering Co ., In re ; but it may 
be that on the facts of the former case it was 
considered that the contract between Walker 
and the company was entered into by Walker 
as a trustee for and on behalf of the plain- 
tiffs : and, if so, that is in accordance with what 

1 understand to be the law. But the late 
M.R., in Empress Eng meering Co., In re, dealing 
with Touche's Case, said this in the course of the 
argument . “ In that case the L.O. finds, as a fact, 
that Walker was to receive the money as a 
trustee for the plain tifEs If you can make out 
that Jones and Pride are cestuis que trust, that 
alters the case. It appears to me that they are 
not. . . .” This shows that the general terms 
used by Lord Hatherley must be taken with 
some qualification as laying down the general 
law. — p. 67. bowen and fry, l.jj. concurred. 

The case subsequently came on before cotton, 
BOWEN and fry, L.jj., when BOWEN, l.j. (p. 81) 
discussed Gandy v. Gandy (1882) 51 L. J. P. 41 ; 

7 P. D. 168 ; 46 L. T. 6U7 ; 30 W. R. 673.— C A. 
See “ Husband and Wife.” 

Williams v. St. George’s Harbour Co., 24 
Beav. 339 ; 3 Jur. (N.S.) 1014 ; 5 W. R. 725.— 
romilly, m.r. ; reversed, (1858) 27 L. J. Ch. 691 ; 

2 De G. & J. 547 ; 4 Jur. (N.S.) 1066 ; 6 W. R. 
609— KNIGHT BRUCE and TURNER, L JJ. 

Teversham v. Cameron’s Coalbrook, &c. Ry. 
(1849) IS L. J. Ch. 177 ; 3 De G. & Sm. 
296 ; 13 Jur. 333. — KNIGHT BRUCE, V.-C., 
observed on. 

Universal Salvage Co., In re, Murray’s Execu- 
tors’ Case (1854) 5 De G. M. & G. 746. 

.turner, L.J. —Whether the decision m that 
case is one to be adhered to under all circum- 
stances I need not determine now, but I should 
require much consideration, before I said any- 
thing to impeach that case ; I should hesitate 
long before 1 gave any opinion -at variance with 
it. This case, however, is not governed by it, 
because there no question of confirmation arose 
in that case and the Act of Parliament provides 
that a contract such as that now in question 
may be confirmed. — p. 751. 

KNIGHT BRUCE, L J. — On the point whether that 
[case] was rightly decided, it is unnecessary for me 
to say anything, and I give no opinion — p. 753 
Ashbury Ry. Carriage and Iron Co. v 
Riche (1875) 44 L. J. Ex. 185; L. R. 7 


H. L. 035 ; 33 L. T. 451 ; 24 W. R. 794.— 
H.L. (E.). CAIRNS, L.C., LORDS CHELMS- 
FORD, HATHERLEY, O’HAGAN and SEL- 
BORNE ; reversing S. C. nom. Riche v. 
Ashbury Ry. Carriage, &c. Co., L. R. 

9 Ex. 224, observed on. 

Att.-Gen. v. G. E. Ry. (1880) 5 App. Cas. 473 ; 
49 L. J. Ch. 545 ; 42 L. T. 810 ; 28 W. R. 769.— 
h.l. (e.) ; affirming (1879) 48 L. J. Ch. 428 ; 11 
Ch. D. 449. — C.A. JAMBS and BEAMWE LL, L.JJ. ; 
BAGGALLAY, L.J. dissenting. And see col 443. 

SELBORNE, l o. — I assume that your lordships 
will not now recede from anything that was 
determined in Ashbury Ry. Co. v. Riche. It 
appears to me to be important that the doctrine 
of ultra vires, as it was explained in that case, 
should be maintained. — p. 478. 

LORD BLACKBURN.— I take it that, as far as 
the main point to be considered is concerned, 
this House has no more right than any other 
tribunal to depart from the principle of the 
decisions which have been already arrived at ; 
more particularly I allude to the last case of 
Ashbury Ry. Co. v. Riche. That case appears 
to me to decide, at all events, this, that, where 
there is an Act of Parliament creating a corpora- 
tion for a particular purpose, and giving it 
powers for that particular purpose, what it does 
not expressly or impliedly authorise is to be 
taken to be prohibited ; and, consequently, that 
the G. E. Co., created by Act of Parliament for 
the purpose of working a line of railway, is pro- 
hibited from doing anything that would not he 
within that purpose. — p. 481. 

lord watson. — I cannot doubt that the 
principle by which this House, in Ashbury Ry. 
Co. v. Riche, tested the power of a joint-stock 
company registered (with limited liability) under 
the Companies Act, 1862, applies with equal force 
to the case of a railway company incorporated 
by Act of Parliament — p. 486. 

Ashbury Ry. Carriage, &c, Co. v. Riohe, 
distinguished. 

Coltman, In re, Coltman v. Coltman (1881) 
19 Ch. D. 64 ; 51 L. J. Cli. 3 : 45 L. T. 392 ; 30 
W. R. 342. — C.A. JESSEL, M.R,, BRETT and 
BINDLEY, L.JJ. ; reversing 60 L. J. Ch. 721 ; 
29 W. R. 923. — fry, J. And see post. 

brett, L.J. — Ashbury Ry. Carriage , tye. Co. 
v. Riche only decides that if the directors of a 
company assume to make a contract on the part 
of a company which neither the directors nor the 
company have authority to make, that contract 
cannot be enforced against the company, and, 
moreover, thg^it is so void from the beginning 
that it cannot be ratified by the company so as 
to make them liable. But the H. L. did not 
hold that if money bad been lent by directors 
without authority, the money could not have 
been recovered, or that the borrowers could set 
up the defence that those who lent them the 
money had no authority to do so. — p. 71. 

Ashbury Ry. Carriage, &c. Co. v. Riche, 
explained and distinguished. 

London Financial Association v. Kelk (1884) 
53 L. J. Ch. 1025 ; 26 Ch. D. 107; 50 L. T. 492. 

— BACON, V.-C. 

Ashbury Ry. Carriage, &c. Co. v. Riche,. 

extended. 

Wenlock (Baroness) r. River Dee Co. (1885) 
10 App. Cas. 354 ; 54 L. J. Q. B. 577 ; 63 L. T. 
62 ; 49 J. P. 773. — H.L (E.) ; affirming C.A. 
BRETT, M.R., COTTON and BOWEN, L.JJ. 
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lord blackbubn. — It is not necessary to 
decide anything as to the effect of Ashbury Co. 
v. Riche. The course the argument took makes 
me think it proper to say — though it is quite 
true, as Mr. Rigby said, that it was not necessary 
for the decision in Ashbury Co. v. Riche to do 
more than decide what the law was with regard 
to a company formed under the Companies 
Act, 1862 — that 1 think the law there laid 
down applies to all companies created by any 
statute for a particular purpose. I think that if 
I were to confine the effect of the decision to 
companies created under the Act of 1862, and to 
say it did not extend to such a corporation as 
this, I should do wrong. The law is proverbially 
uncertain. That cannot be helped. But I think 
I should unjustifiably add to the uncertainty- if 
I set an example of adhering to my previous 
reasoning (even should I still think it better 
than that of noble and learned lords who 
decided against it) m every case not involving 
precisely the same point. I think Ashbury Co. 
v. Riche is a binding authority to the extent indi- 
cated in Att.-Gen. v. G. E. Ry. [supra). — p. 360. 
lord watson to the same effect. 
lord Fitzgerald concurred. 

Ashbury By. Carriage, &c. Co. v. Riche, 
discussed, Trevor v. Whitworth (1887) 67 L. J. 
Ch. 28 ; 12 App. Cas. 409. — H L. (E.) (supra, 
col. 406) ; applied, Walker and Hacking, In re 
(1887) 57 L. T. 763.— STIRLING, J. 

Wenlock (Baroness) v. River Dee Co. (supra), 
discussed and applied, 

Wenlock (Baroness) r. River Dee Co. (1887) 
56 L. J. Ch. 899 ; 36 Ch. D. 674 ; 67 L. T. 401. 
— KEKEWIOH, J. ; affirmed, (1888) 57 L. J. Ch. . 
046 ; 38 Ch. D. 534 ; 59 L. T. ,485— c. A. ! 
COTTON, BINDLEY and BOWEN, L. JJ. 

Ashbury Ry., &c. Co. v. Riche, distinguished. 
Balkis Consolidated Co. v. Tomkinson (1893) 
63 L. J. Q. B. 134 ; [1893] A. 0. 96 ; 1 R. 178 ; 

69 L. T. 598 : 42 W. R. 204.— H.L. (E.) (post-, 
col. 522). 

Ashbury Ry., &c. Co. v. Riche and Wenlock 
(Baroness) v. River Dee Co. (supra, col. 
442), discussed. 

Enniskillen Loan Fund Society (Treasurer) v. 
Green (1897) [1898] 2 Ir. R. 103. — o’brien, 
C.J., HOLMES and gibson, jj. ; O'BRIEN, J. dis- 
senting. 

Ashbury Ry., &c. Co. v. Riche, explained. 
Andrews v. Gas Meter Co. (1897) 66 L. J. Ch. 
246 ; [1897] 1 Ch. 301.— C.A. (supra, col. 389). 

Att.-Gen. v. G. E. Ry. (col. 442) and Colt- 
man, In re, Coltman v. Coltman (col. 442), 

referred to. 

• Lindsay v. Maguire [1899] 2 Ir. R. 554. — 

■GIBSON, J. 

Ashbury Ry., &c. Co. v. Riche, referred to. 
Att.-Gen. v. G. E. Ry., judgment, of James, 
l.j., discussed. 

Att.-Gen. v. London County Council (1901) 

70 L. J. Ch. 367 ; [19ul] 1 Ch. 781 ; 84 L. T. 
245.' — C.A. ; affirmed, no in. London County 
Council v. Att.-Gen. (1902) 71 L. J. Ch. 268 ; 
[1902] A. C. 165 ; 86 L. T. 161 ; 50 W. R. 
497 ; 66 J. P. 430. — H.L. (E.). HALSBURY, 
L.O., LORDS MACNAGHTEN, SHAND, BRAMPTON 
ROBERTSON and BINDLEY. 

BIGBY, l.j. — I t is said that although the 


London County Council may not he expressly 
authorised to run the omnibuses, yet that it is 
an undertaking so intimately connected with 
the powers that are expressly given to the 
council of running the tramways, that under the 
doctrine mainly depending on the judgment of 
James, L.J. in Att.-Gen. v. (!. E. Ry., it may be 
treated as tacitly understood^is being something 
belonging to, and so connected with, the other 
powers which are expressly given as to be really 
within the statute. It is not to be denied that there 
are certain things which a statutory corporation 
may do which are not absolutely mentioned in 
their Act, but they must be things of a very 
different degree of importance from what is 
sought to be done in this case, that is, the 
running of omnibuses as a separate undertaking ; 
and I cannot read in the observations of James, 
L.J. anything to authorise the notion that a 
separate undertaking might, be entered upon, 
merely because it was thought to be convenient 
for the purposes of the main undei taking. I find 
no authority for that at all. Indeed, in Colmanv. 
Eastern Countses Ry. (post, col. 468), it might 
well have been argued that to run steamboats 
from Harwich to the Continent was most advan- 
tageous for the railway, and therefore ought to 
be taken as impliedly granted to them for the 
purposes of their undertaking ; but Lord Hather- 
ley would not have it at all. He said it was 
outside the power given to the railway company 
by the Act of Parliament, and, however advan- 
tageous it might be, there was no authority to 
do it. — p. 373. 

Y. williams and Stirling, l,j.t. to the same 
effect. 

And see the address of the L C. in the II. L. 

Australian Auxiliary Steam Clipper Co. v. 
Mounsey (1858) 27 L. J. Ch 729 ; 4 Iv. & J. 
733; 4 Jur. (NS.) 1224 ; 6 W. R. 734.— 
WOOD, v.-c. , Bryon v. Metropolitan Saloon 
Omnibus Co. (1858) 27 L. J. Ch. 685 ; 3 
De G. & J. 123 ; 4 Jur. (N.S.) 1262 ; G 
W. R. 817. — knight BRUCE and turner, 
l.jj. ; affi.rm.ing kindersley, v.-c. : and 
Patent File Co.', In re, Birmingham Bank- 
ing Co. , Ex parte (1 870) 40 1 J. Ch. 190 ; 
L. R. 6 Ch. 83 ; 19 W. R. 193.-JAMES 
and MELLISH, L.JJ. . affirming 23 L. T 
484. — STUART, v.-C., principles applied. 

General Auction Estate and Monetary Co. r. 
Smith [1891] 3 Ch. 432 ; 60 L. J. Ch. 723 ; 65 L. T. 

[ 188 ; 40 W. R. 106. 

| Stirling, J. (after discussing Australian 
Auxiliary Steam Clipper Co. v. Mounsey and 
Bryon v. Metropolitan Saloon Omnibus Co) 
said : I do not think that the cases to which I have 
referred were intended to be overruled by any- 
thing that was laid down in Blacltburn Benefit 
Building Soeieti/ v. Cunliffe Brooks ft Co. 
[(1882) 52 L. J. Ch. 92 ; 22 Ch. D 61 ; 48 L. T. 33 ; 
31 W. R. 98.— c.a. See “ Building Society ”], 
or in Wenlock (Baroness) v. River Bee Co. 
[(1883) 36 Ch. D. 675, n.— c.A. See “ Building 
Society”]. The proposition of law which was 
acted upon in those two cases was thus laid down 
by Lord Selborne in asmgle sentence in the former 
case : “ There is also no doubt, that where there 
is not an express prohibition against borrowing 
in a ease of a company or a society constituted 
for special purposes, no borrowing can be per- 
mitted without express authority, unless it is 
■ properly incident to the course and conduct of 
the business for its proper purposes.” In neither 
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of these cases was the company whose powers 
were the subject of discussion a trading com- 
pany, and the cases to which I have referred, 
viz., Australian, 4'c. Co. v. Mounsey and Bryon 
v. Metropolitan, Jj-e. Co., appear to me to show 
that in the opinion of Lord Iiatherley, Kindersley, 
Y.-C. and Turner, L.J., such a borrowing as has 
taken place here o is properly incident to the 
course of conduct of the business of a trading 
company for its proper purposes. That being so, 
it seems to me that I must treat the deposit 
made by Mr. Thunder as a valid loan to the 
company. It was competent, therefore, for the 
company again to borrow money for the purpose 
of repaying him, and to give security for the 
advance. That is shown by Patent File Co., In 
re. — p. 442. 

Salford Corporation v. Lever (1890) 60 L. J. 
Q. B. 39 ; [1891] 1 Q. B, 168 ; 63 L. T. 
658 ; 39 W. R. 85.— C.A. ESHER, M.R , 
Li-NDLEY and lopes, l.jj., distinguished. 

Lands Allotment Co. v. Bioad (1895) 13 R. 
•699 ; 2 Manson 470 . — romer, J. ‘ . 

Salford Corporation v. Lever and Panama 
and South Pacific Telegraph Co. v. India 
Rubber, &c. Telegraph Works Co. (1875) 
45 L. J. Ch. 121 ; L. B. 10 Ch. 515 ; 32 
L. T. 517 ; 23 W. ft. 583.— C.A. JAMES 
and mellish, l.jj. ; affirming L. R. 10 
Ch. 520, n. — MALINS, V.-C. ( see this 
judgment at length), applied. 

Lands Allotment Co. v. Broad, considered. 

Grant v. Gold Exploration and Development 
Syndicate of British Columbia (1899) 69 L. J. 
Q. B. 150 ; [1900] 1 Q. B. 233 ; 82 L. T. 5 ; 48 
W. R. 280.— o.A. A. L. SMITH, COLLINS and 
V. WILLIAMS, L.JJ. 

Salford Corporation v. Lever and Grant v. 
Gold Exploration and Development Syn- 
dicate, applied. 

Hovenden v. Millhoff (1900) 83 L. T. 41.— C.A. 
A. L. SMITH, V. WILLIAMS and ROMER, L.JJ. 

Panama, &c. Co. v. India Rubber, &c. Co., 

referred to. 

Rowland v Chapman (1901) 17 Times L. R. 
670.— BUCKLEY, J. 

Ridley v. Plymouth Grinding and Bakery 
Co. (1848) 17 L. J. Ex. 252 ; 2 Ex. 711 ; 
12 Jur. 542 —PARKE and PLATT, bb. ; and 
Kingsbridge Flour Mill Co. v. Plymouth, 
Devon and Stonehouse Grinding and 
Bakery Co. (1848) 17 L. J. Ex. 252; 2 Ex. 
718.— PARKE and PLATT, BB., distin- 
guished. 

Smith v. Hull Glass Co. (1849) 19 L. J. C. P. 
123 ; 8 C. B. 668 .— wilde, o.J. (for the Court). 

Smith v. Hull Glass Co. and Smith v. Hull 
GIubs Co. (No. 2) (1852) 21 L. J. C. P. 106 ; 
11 C. B. 897 ; 7 Rail. Cas. 287 ; 16 Jur. 
595. — C.P , observed on. 

Sea Fire and Life Assurance Co., In re, Green- 
wood’s- Case (1854) 23 L. J. Ch. 966 ; 3 De 
G. M. & G. 459 (post, col 598). 

Smith v. Hull Glass Co., discussed, Ernest r. 
Nicholls (1857) 6 H. L. Cas. 401 ; 3 Jur. (N.S.) 
919 ; 6 W. R. 24.— h.l. (e.). oranworth, l.o. 
and LORD WENSLEYDALE ; principle applied; 
Biggerstaff v. Rowatt’s Wharf (1896) 65 L. J. 
Ch. 536 ; [1896] 2 Ch. 93 ; 74 L. T. 473 ; 44 
W. R. 536. — O.A. LINDLEY, LOPES and KAY, L.JJ. 


Biggerstaff v. Rowatt's Wharf, explained 
and appro red. 

Roundwood Colliery Co., In re, Lee r. Round- 
wood Colliery Co. (1897) 66 L. J. Ch. 186 ; 
[1897] 1 Ch 373 ; 75 L. T. 641 ; 45 W. R. 324. 
— C.A. LINDLEY, A. L. SMITH and RIGBY, L.JJ. ; 
reversing 66 L. J. Ch. 186; [1897] 1 Ch. 373; 
75 L. T. 508 ; 45 W. R. 317 . — Stirling, j. 

Northumberland Avenue Hotel Co., In re, 
Sully’s Case (1886) 33 Ch. D. 16 ; 54 L. T. 
777. — C.A. COTTON, LIND LB V and LOPES, 
L.JJ., considered and distinguished. 
Howard v. Patent Ivory Manufacturing Co. 
(1888) 57 L. J. Ch. 878 ; 38 Ch. D. 156 ; 58 L. T. 
395 ; 36 W. R. 801. — KAY, J. See judgment at 
length. 

Howard v. Patent Ivory Manufacturing Co., 
followed, Pyle Works. In re (1890) 59 L. J. Ch. 
489 ; 44 Oh. D. 534. — C.A. {post, col. 450) ; 
referred to, Newton v. Anglo- Australia a , &c. Co. 
(1895) 64 L. J. P. C. 57 , [1895] A. C. 244 — 
p.c. (post, col 450) ; approved, Beligman v. 
Prince & Co. (1895) 64 L. J. Ch. 745; [1895] 
2 Ch. 617 ; 12 R. 529 , 73 L. T. 124 ; 46 W. R. 
6 ; 2 Manson 586. — c.A. lindley, lopes and 
RIGBY, L.JJ. 

Northumberland Avenue Hotel Co., In re, 
and Howard v. Patent Ivory Manufac- 
turing Co., referred to. 

Bagot Pneumatic Tyre Co. v. Clipper Pneu- 
matic Tyre Co. (1901) 71 L. J. Ch. 168 ; [1902] 

1 Ch 146 ; 85 L. T. 652 ; 50 W. R. 177 ; 9 
Manson 56. — o.A. v. williams, romer and 
cozens-hardy, l.jj. 

Marseilles Extension Ry., In re, Credit 
Eoncier et Mobilier, Ex parte (1871) 41 
L. J. Ch. 345 ; L. R. 7 Ch. 161 ; 25 L. T. 
858 ; 20 W. R. 254. — JAMES and mellish, 
l JJ. ; and Gale v. Lewis (1846) 16 L. J. 
Q. B. 119 ; 9 Q. B. 730. — Q.B., followed. 
Hampshire Land Co., In re, Portsea Island 
Building Society, Ex parte (1896) 65 L. J. Ch, 
860 ; [1896] 2 Ch. 743 ; 76 L. T. 181 ; 45 W. R. 
136 ; 3 Manson 269. 

v. williams, J. — It is not disputed that the 
authority of Royal British Bank v. Turquand 
(supra, col. 437) is such that the building society 
has a right to assume in a case like this that all 
the essentials of internal management had been 
carried out by the borrowing company, and that 
the building society is only bound if the law 
properly imputes to it knowledge of these irre- 
gularities which have been committed. The 
case, therefore, comes to this : Is it right to 
impute such knowledge in this case? . . . Counsel 
for the land company shrank from saying that 
in all cases where one person is an officer common 
to two societies, this knowledge is to be imputed 
to both societies. It was impossible, having 
regard to the decision in Marseilles Extension 
Ry., In. re, that they could successfully contend 
for so wide a proposition. Both the L.JJ. in that 
case were of opinion that there might be cases 
in which the personal knowledge of a common 
officer did not affect both companies. When 
one has read the judgments in that case, which 
negative any general proposition that the know- 
ledge of a common officer is always the knowledge 
of both companies, one has to ask oneself, What 
is the line that has to be drawn, or what is the 
test to be applied, in order to see when the 
knowledge of the common officer is the know- 
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ledge of both companies ? It seems to me broadly 
that the L. JJ. do draw the line that knowledge 
acquired by the officer of one company will not 
be imputed to the other company unless the 
common officer of both had some duty imposed 
upon him to communicate that knowledge to the 
other company, and had some duty imposed upon 
him by the second company to receive notice 
thereof. I think this view ot the case is con- 
firmed by a consideration of Gale v. Lewis. In 
that case the jury found that the common agent 
was authorised by the company sought to be 
affected with notice to receive the notice that 
was given by him as the officer of the company ; 
and that being so, Lord Denman said : “ It was 
further contended that Densham communicated 
to Loosemore in his capacity of attorney, and 
not as agent for the insurance office , but where 
the two capacities are united in one person, a 
notice received in one capacity for the purpose 
of being transmitted in the other is an effectual 
notice in both capacities.” Of course you must 
add to the statement of Lord Denman the finding 
of the jury that the company did authorise Loose- 
more to receive notice. That addition seems to 
me to make it quite plain that both in Marseilles 
Extension By., In re, and Gale v. Lewis the test 
applied by the Court was — first, was it within 
the scope of the duty of one company’s officer to 


brother Grove that the word “company” in 
sect. 1 7 [Bills of Sale Act, 1882] must mean a com- 
pany incorporated for the purpose of mortgage or 
loan. I do not agree with that dictum, and I am 
not bound, and do not intend to act upon it. 
Moreover, one of the learned judges of the other 
division has twice tieated the section as applying 
to debentures of mcoi pointed companies generally, 
and there is, therefore, authority for saying that 
that dictum is not law. — p. 545. 

WILLS, J. to the same effect. 

Levy v. Abercorris Slate Co. (supra, col. 447), 
referred, to. 

City of London Brewery Co. v. Inland Revenue 
Commissioners (1808) 08 L, -T. Q. B 62 ; [1899] 
l Q. B. 121 ; 79 L. T. 648 ; 47 W. R. 210.— o.A. 
A. L. SMITH, RIGBY and COLLINS, L.JJ. And see 
“ Revenue.” 

Debenture Holders of John Welsted & Co. v. 
Swansea Bank (1889) 5 Tunes L. R. 832. 
— pollock, B. ; and Read v. Joannon 
{supra), followed and appro red. 

Jenkinson v. Brandley Mining Co., overruled. 

Standard Manufacturing Co , In re, Lowe, Ex 
phrte (1891) 60 L. J. Ch. 292 ; [1891] 1 Ch, 627 ; 
j 64 L. T. 487 ; 39 W. R. 369 ; 2 Meg. 418.-O.A. 

| HALSBURY, L C., BOWEN and FRY, L.JJ. 

Standard Manufacturing Co., In ve, followed. 


give notice to the other company l Secondly, 
was it within the scope of his duty as the officer 
of the other company to receive such notice ? 
That is certainly not the case here. — p. 862. 

5. Debentures and Mortgages. 

Debenture, What is a. 

Edmonds v. Blaina Furnaces Co. (1887) 56 
L. J. Ch. 815 ; 36 Ch. D. 215 ; 57 L. T. 
139 ; 35 W. R. 798.— CHITTY, J. (and see 
post, col. 449), followed. 

Ross v. Army and Navy Hotel Co (1886) 34 
Ch. D. 43 ; 55 L. T. 472 , 35 W. R. 40.- 
O A. COTTON, BINDLEY and LOPES, L.JB; 
affirming 55 L J. Oh. 697. — KAY, J., 
applied. See j'udgment of latter. 

Levy v. Abercorris Slate and Slab Co. (1887) 37 
Ch. D. 260 ; 57 L. J. Ch. 202 ; 58 L. T. 218 ; 36 
W. R. 411. 

CHITTY, J. — Now what is a “ debenture ” ? I 
am unable to add anything to what I have already 
stated on this point in Edmonds v. Blaina 
Furnaces Co. — p. 263. And see post, col. 449. 

Ross v. Army and Navy Hotel Co. (and see 
2>ost, col. 449), distinguished. 

Jenkinson v. Brandley Mining Co. (1887) 19 
Q. B. D. 568; 35 W. R. 834. — GROVE, J. and 
HUDDLESTON, B. 

Ross v. Army and Navy Hotel Co., discussed. 

Marshall's Estate, In re (1898) [1899] 1 Ir. R. 
96.— ROSS, J. 

Edmonds v. Blaina Furnaces Co. and Jen- 
kinson v. Brandley Mining Co., com- 
mented on. 

Topham v. Greenslade Glazed Fire-brick Co. 
(1887) 57 L. J. Ch. 583; 37 Ch. D. 281; 58 
L.T. 274 ; 36 W. R. 464.— NORTH, j. 

Jenkinson v. Brandley Mining Co., dictum 
questioned. 

Read v. Joannon (1890) 59 L. J. Q. B. 544 ; 25 
Q. B. D. 300 ; 63 L. T. 387 ; 38 W. R. 734 ; 2 
Meg. 275. 

Coleridge, o.J. — I respectfully pass by the 
dictum — for it is no more than a dictum — of my 


Opera, Ltd., In re [1891] 3 Ch. 260 ; 60 L. J. 
Ch. 839 ; 65 L. T. 371 ; 39 W. R. 705.— c.A. 
BINDLEY, PRY and LOPES, L.JJ. ; reversing 
[1891] 2 Ch. 154 ; 60 L. J Ch.464 ; 64 L. T.313; 
39 W. R. 398. — KEKEW10H, J. 

Bindley, L.J — After the decision m Standard 
Manufacturing Co., In re, it seems tolerably 
plain and settled that the rights of the holders of 
debentures must prevail e veu as against the execu- 
tion creditor, at least before sale. What the posi- 
tion of the debenture holder is after tt i e property is 
sold and the money handed over, I do not know, 
and I will not say at this moment. — p. 263. 

Hubbuck v. Helms (1887) 756 L. J. Ch. 536 ; 
56 L.T.232 ; 35 W. II. 574. — STIRLING, J., 
followed 

Standard Manufacturing Co., In re, and 
Opera, Ltd., In re, distinguished. 

Robson r. Smith (1895) 64 L. J. Ch. 457; 
[1S95] 2 Ch. 118 ; 13 R. 529 ; 72 L. T. 659 ; 43 
W. II. (532 ; 2 Manson 422,. 

romer, j. — T he holder of a debenture consti- 
tuting a floating security only while the company 
is carrying on its business, and when no steps have 
been taken to wind up the company or to get a 
receiver appointed, cannot single out a particular 
debt due to the company and require by notice 
that debt to be paid to lnm, or not to be paid to 
the company, or to those validly claiming through 
the company. See the observations of Stirling, J. 
in Huhlncli v. Helms. . . . Those [Standard 
Manufacturing Co., In re, and Opera, Ltd., In re) 
were cases of execution creditors, and m both the 
winding up of the company commenced before 
the sheriff sold, and therefore before the execution 
was completed — in other words, before the assets 
seized by the execution creditors had been com- 
pletely dealt with so as to give any rights 
therein to the creditors. — p. 461. 

Standard Manufacturing Co., In re, discussed 
and distinguished. 

G. N. Ry. v. Coal Co-operative Society (1895) 
65 L. J. Ch. 214 ; [1896] 1 Ch. 187 ; 73 
L. T. 443 ; 44 W. R. 262 ; 2 Manson 621.— 
V. WILLIAMS, J. 
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Opera, Ltd., In re (supra), commented on. 

Roundwood Colliery Co., In re, Lee v. Round- 
wood Colliery Co. (1897) 66 L. J. Oh. 186 ; [1897] 

1 Ch. 373. — c.A (supra, col 446). 

Ross v. Army and Navy Hotel Co., In re 

(supra, col. 447) ; and Standard Manu- 
facturing go., In re, explained and fol- 
lowed. 

Richards r. Kidderminster Overseers (1896) 65 
L. J. Ch. 502 ; [1896] 2 Ch. 212 ; 74 L. T. 483 ; 
44 W. R. 505. 

north, J. — Now is the covering deed a deben- 
ture or not ? In Edmonds v. Blaina Furnaces Co. 
(col. 447) and in Levy v. Abercorris Slate and 
Slab Co. (col. 447), Chitty, J. pointed out some of 
the distinguishing qualities of a debenture, and 
personally I do not see why this document is not 
a debenture. It was, however, held by Field, J. 
in chambers in Broclilehurst v. t By. Printing and 
Publishing Co., W. N. (1884) 70, that a covering 
deed was not a debenture. In Boss v. Army and 
Navy Hotel Co., the C. A. proceeded on the admis- 
sion that the covering deed was not a debenture. 
In this conflict of authority I do not feel called 
on to decide the point. It is immaterial whether 
the deed is a debenture or not. It is quite clear 
that it is not a bill of sale, and that it does not 
require registration as a bill of sale. No doubt 
in Boss v. Army and Navy Hotel Co. the C.A. 
assumed that the covering deed ought to have 
been registered, and was void because it was not 
registered. Cotton, L.J. said in that case : 

“ Undoubtedly, the covering deed being void, we 
cannot look at it as a contract to give security.’’ 
But he did not say it was void. His words 
merely amounted to saying, 11 Assuming it to be 
void ” ; and Lmdley, L.J. said : “It is said now 
that the debentures are void because the (cover- 
ing) deed is admitted on all hands to be void under 
the Bills of Sale Act.” He then proceeded to 
consider the debentures, and held they were not 
void. No doubt he assumed the covering deed to be 
void. But in Standard Manufacturing Co., In re, 
the matter was fully considered. It is sufficient 
to read the headnote, which is fully borne out 
by the judgments. It runs thus: “The mort- 
gages or charges of any incorporated company 
for the registration of which statutory provision 
has already been made by the Companies Clauses 
Act, 1845, or the Companies Act, 1862, are not 
upon the true construction of the Bills of Sale 
Act, 1878, bills of sale within the scope of that 
Act.” Now, this covering deed is one for the 
registration of which provision has been made j 
by the Companies Act, 1862. The decision is 
exactly in point, and the covering deed is not a 
bill of sale. — p. 507. See judgment at length. 

Richards v. Kidderminster Overseers, dis- 
tinguished ; per RIGBY, L.J. 

Marriage, Neave & Co., In re, North of England 
Trustee Debenture and Assets Corporation v. 
Marriage, Neave & Co., (1896) 65 L. J. Ch. 839 ; 
[1896] 2 Oh. 663 ; 75 L. T. 169 ; 45 W.R. 42 ; 
60 J. P. 805.— C.A. BINDLEY, LOPES and RIGBY, 
l.jj. See “Rates and Rating” and Pre- 
ferential Payments in Bankruptcy Amendment 
Act, 1897 (60 & 61 Viet. c. 19). 

Standard Manufacturing Co., In re, dis- 
cussed and applied. 

Simultaneous Printing Syndicate «. Foweralcer 
(1901) 70 L. J. K. B. 453 ; [1901] 1 K. B. 771 ; 
8 Manson 307.— WRIGHT, J. 

O.C. 


Standard Manufacturing Co., In re, and 
Opera, Ltd., In re (supra, col. 448), ex- 
plained. 

Duck v. Tower Galvanising Co. (1901) 70 L. J. 

K. B. 625 ; [1901] 2 K. B. 314 ; 84 L. T. 847.— 

ALVERSTONE, O.J. and LAWRANOE, J. 

Uncalled Capital. 

British Provident Life and Fire Insurance 
Society, In re, Stanley, Ex parte (1864) 
33 L. J. Ch. 535 ; 4 De G. J. & S. 407 ; 38 
L. T. 536.— KNIGHT BRUOE and TURNER, 
L.JJ., approved. 

Lishman’s Case, Colonial and General Gas 
Co., In re (1870) 23 L. T. 769 ; 19 W. R. 
344. — STUART, V.-O , disapproved. 

Bank of South Australia v. Abrahams (1875) 
44 L. J. P. C. 76 ; L. R. 6 P. O. 265 ; 32 L. T. 
277 ; 23 W. R. 668.— P.C. SIR J. COL VILE, SIR 
B. peacock, james and mellish, l.jj., and 
SIR M. SMITH. 

Stanley’s Case, discussed. 

Phoenix Bessemer Steel Co., In re (1875) 44 

L. J. Ch 683 ; 32 L. T. 854. — JESSEL, M.r. 

Bank of South Australia v. Abrahams, dis- 
tinguished. 

Howard v. Patent Ivory Manufacturing Co. 
(1888) 57 L. J. Ch. 878 ; 38 Ch. D. 156 (supra, 
col. 446). 

Phoenix Bessemer Steel Co., In re, followed. 

Pyle Works, In re (1890) 59 L. J. Oh. 489 ; 44 
Ch. D. 534 ; 62 L. T. 887 ; 38 W. R. 674 ; 2 Meg. 
83. — C.A. COTTON and LINDLEY, L.JJ. ; LOPES, 
L.J. doubting. See judgments. 

Pyle Works, In re, followed. 

Newton r. Anglo - Australian Investment 
Finance and Land Co. (1895) 64 L. J. P. 0. 57 ; 
[1895] A. C. 244 ; 11 R. 438 ; 72 L. T. 305 ; 43 
W. R. 401 ; 2 Manson 246. — P.C. 

LORD MACNAGHTEN (for Self, HERSCHELL, 
L.C., LORDS WATSON, HOBHOUSE, SHAND and 
DAVEY and SIR R. COUCH). — The power of a com- 
pany limited by shares to charge uncalled capital 
has been the subject of several reported cases in 
this country. The Court seems almost always 
to have regarded such a charge with disfavour. 
Whenever the question has arisen, borrowing 
powers have been construed strictly and some- ' 
times perhaps rather narrowly. But no case was 
cited to their lordships m which any judge has 
ever held it to be beyond the powers of a limited 
company to create a charge upon its uncalled 
capital. British Provident Fire Assurance Co., 
In re, Stanley's Case, in 1864 (supra), goes further 
m that direction than any other. There Knight 
Bruce and Turner, L.JJ., laid great stress on the 
difficulty of enforcing a charge on uncalled capital 
owing to the discretionary power of making calls 
which the company’s deed of settlement en- 
trusted to the directors ; and they seem to inti- 
mate that, assuming the borrowing powers of 
the company to have extended to future calls, 
it would have been a breach of trust on the part 
of the directors to give effect to the charge, 
though created by then- own act under the 
authority of the company — a proposition which 
is somewhat difficult to follow. The decision, 
however, turned entirely upon the construction 
of the deed of settlement. There was power to 
charge “the property or funds " of the company. 

15 
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It was held that that expression did not include 
future calls. “They are property,’ said Turner, 
L.J., “ not of the society immediately, hut which 
may be called up by the directors of the society 
at their discretion.” The context too was 
relied on as showing that the property intended 
to be charged was property capable of being 
“ assigned, transferred, conveyed, or surrendered." 
British, Provident Society, In re, Stanley’s Case, 
was approved and followed by this Board in Bank 
of South Australia v. Abrahams (supra), where 
the judgment was delivered by James, L.J. But 
there the difficulty in connection with the dis- 
cretionary power of the directors in regard to 
calls was treated merely as an argument against 
implying a power to charge future calls where 
the language of the instrument was doubtful. 
And it certainly seems to be assumed in the 
jucjgment that by “apt and proper words ora 
sufficient context,” a power to charge uncalled 
capital may be conferred. In Phoenix Bessemer 
Steel Co., In re (supra), the M.R. (Sir G. Jessel) 
said : “ There can be no doubt that the power can 
be given to a company by the articles of associa- 
tion." He brushed aside the difficulty which 
weighed so much with the L.JJ., observing that to 
his mind it was no difficulty at all, and referring 
to the case of companies governed by the Com- 
panies Clauses Consolidation Act, 1845. Where 
such companies have power to create mortgages, 
the statui e itself confers upon them, as incidental 
to that power, a power to charge future calls. 
The decision in Phoenix Bessemer Steel Co., Lire, 
was in 1875. During the last twenty years Sir 
G. Jessel’s opinion has been followed in many 
cases, and many securities have been given and 
taken on the faith of it. Kay, J. adopted the 
same view in Howard v. Patent Ivory Manufac- 
turing Co. (supra), which was decided in 1888. 
More receutly still, in 1890, the question came 
before the C. A. in Pyle Works, In re. After 
examining all the previous authorities and 
discussing the matter very fully, Cotton and 
Lindley, L.JJ. upheld a charge on uncalled 
capital. They found nothing in the Act ex- 
pressed or implied to prevent or avoiii such a 
security. Lopes, L.J. with some hesitation con- 
curred in the judgment. The main argument 
against the validity of the charge was that it 
seemed to contravene the directions of the Act 
in regard to the application of monies recovered 
from contributories in the winding up. But the 
’answer was obvious. The liability of a contribu- 
tory as a present member to pay calls in the 
winding up is not a liability springing into 
existence for the first time on the company 
going into liquidation. It is merely the ripening 
of that liability which the contributory under- 
took when he became a member. — p. 59. 

Newton v. Anglo-Australian Investment, 
&c. Co. (supra j, discussed and followed. 

Jackson v. Rainford Coal Co. (1896) 65 L. J. 
Ch. 757 ; [1896] 2 Oh. 340 ; 44 W. ft. 554.—. 

CH1TTY, J. 

Pyle Works, In re (supra), and Newton v. 
Anglo-Australian, &c. Co., explained. 

Mayfair Property Co., In re, Bartlett v. May- 
fair Property Co. (1898) 67 L. J. Ch. 337 ; [1898] 
2 Oh. 28 ; 78 L. T. 302 ; 46 W. R.465 ; 5 Manson 
126.— G.A. 

LINDLEY, L.J. — When Pyle Works, In re, was 
decided 1 foresaw that the decision might be 
pressed further than I was prepared to go, and 


I pointed out that, in my opinion, it did not 
authorise mortgages of reserve capital formed 
under the Act of | 1879. . . . With respect to 
Newton v. Anglo- Australian Investment Co. 
... I need only observe that it was not a 
decision on the Act of 1879, but a decision on an 
article of association, so worded as not to pre- 
serve, nor indeed to show «=ny intention to 
pieserve, the reserve capital for the benefit of 
the general creditors in the event of liquidation. 

I cannot regard that case as an authority against 
the view I take of the Act of 1879. — p. 341. 
RIGBY, L.J. concurred. 

V. WILLIAMS, l.j. — I think it [the introduction 
of a clause in the memorandum of association 
as to reserve capital] would have this effect by 
negativing qua tins portion of the capital the 
implication of a power to mortgage, just as Knight 
Bruce and Turner, L.JJ., held in Stanley’s Case 
(col. 450) that the necessary discretion of the 
directors from time to time to make calls 
negatived the implication of a power to mort- 
gage or assign uncalled capital. It is true that 
the inference of the L JJ. must be taken to be 
overruled by Pyle Works, In re; but the 
principle that you may negative such implica- 
tion by an intent drawn from the terms of the 
memorandum is not overruled. — p. 343. 

Floating Charge. 

Norton v. Florence Land and Public Works 

Co. (1877) 7 Oh. D. 332; 38 L T. 377; 

26 W. R. 123.— jessel, M.R., corrected. ‘ 

Marine Mansions Co , In re (1837) 37 L. J. 

Ch. 113 ; L. B. 4 Eq. 601 ; 17 L. T. 50,— 

WOOD, V.-C., discussed. 

Florence Land and Public Works Co., In re, 
Moor, Ex parte (1878) 10 Ch. D. 530 ; 48 L. J. 
Ch. 157 ; 39 L. T. 589 ; 27 W. R. 230.— OA. 
JESSEL, M.R., JAMES and THESIGER, L.JJ. ; 
reversing HALL, v.-O. 

jessel, m.r. — I cannot say in this case that 
l disagree with the V.-C., for in fact the appeal 
has been occasioned by his agreeing with a 
decision of mine in Norton v. Florence Land 
and Public Works Co , but it should be known 
in the first place that I had not before me on 
that occasion the articles of association, nor were f 
they relied on in the argument, and I had to 
construe the bond or obligation, or whatever it 
is to be called, as well as I could without any 
such articles. In the next place I wish to say 
this, that I adhere to every word I then said, 
except with respect to a passage at the top line 
of p. 338 in tiie report. I think there is a slip 
in that passage, whether made by me or the 
reporter I cannot say. I ought to have said— 
and I now think that I intended to say — 

“ themselves, their successors and assigns ; ” 
and if those words are substituted for the 
words “estate, property, and effects," the 
judgment will be found consistent. Having read 
at the bottom of p. 337 all the words, I first 
dealt with the first half of the sentence, and then 
in p. 338 I dealt with the second half. But, 
with that correction, I entirely adhere to what I 
then said. . , . But as regards the question we 
have now to decide, on what appears to me very 
different materials, I have arrived at a different 
conclusion from what I did in the case of Norton 
v. Florence Land and Public Works Co. ; and I 
do not think it at all material to discuss whether 
the conclusion I have arrived at now is or is not 
consistent with my former decision. — p. 536. 
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thbsiger, l.j. discussed General South 
American Co ., In re (post, col. 456), Marine 
Mansions Co ., In re. and Panama , New Zealand, 
4'c. Royal Mail Co., In re (post, col. 460). 

Florence Land and Public Works Co., In re, 
Moor, Ex parte, explained, Moor v. Anglo- 
Italian Bank (1879) 10 Ch. D. G81 ; 40 L T. 620 ; 
27 W R. 652 — Vessel, m.b. ; approved, Hamil- 
ton’s Windsor Ironworks, In re, Pitman and 
Edwards, Ex parte (1879) 12 Ch. D. 707; 40 
L. T. 569 ; 27 W. R. 445.— M ALINS, v.-c. ; dis- 
tinguished, Mersey Wood Working Co., In re 
(1885) 1 Times L. R. 566.— KAY, J. 

Florence Land, &c. Co., In re ; Hamilton’s 
Windsor Ironworks, In re, and Colonial 
Trusts Corporation, In re (1879) 15 Ch. D. 
456. — JESSEL, M.R., applied. 

Wheatley v. Silkstone and Haigh Moor Coal 
Co. (1885) 54 L. J. Ch. 778 ; 29, Ch D. 715 ; 
52 L. T. 798 ; 33 W. R. 797.— NORTH, J. 

Wheatley v. Silkstone, &c. Coal Co., 
referred to. 

English and Scottish Investment Co. r. 
Brunton [1892] 2 Q. B, 1; 66 L. T. 767.— 
CHARLES. J. ; affirmed, [1892] 2 Q. B. 700 ; 62 
L. J. Q. B. 136 ; 4 R. 58 ; 67 L. T. 406 , 41 
W. R. 133. — O.A. ESHER, M.R., BOWEN aild, 
KAY, L.JJ. 

Florence Land, &c. Co., In re, and Colonial 
Trusts Corporation, In re, distinguished. 

Horne and Hellard, In re (1885) 54 L. J Ch. 
919 ; 29 Ch. D. 736 ; 53 L. T. 562.— PEARSON, J. 

Florence Land, &c. Co., In re, applied. 

Driver v. Broad (1893) 62 L. J. Q. B. 12; 
[1893] 1 Q. B. 539, 744 , 69 L. T.169 ; 41 W. R. 
483. — O.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Colonial Trusts Corporation, In re, not 
followed. 

West Cumberland Iron and Steel Co., In re 
(1889) 58 L. J Ch. 373 ; 40 Ch. D. 361 ; 60 L. T. 
627 ; 37 W. R. 317.— NORTH, J. 

Horne and Hellard, In re (supra'), com- 
mented on. 

Brunton v. Electrical Engineering Co. (1891) 
[1892] 1 Ch. 434 ; 61 L.J. Ch. 256 ; 65 L. T. 745. 

KEKEWICH, J. — Pearson, J. in Horne and 
Hellard, In re, did use the word “floating;" 
and without wishing to be hypercritical, it seems 
to me that the learned judge used it with some 
slight inaccuracy. I should say that a floating 
security remained such until a receiver was 
appointed of the company’s property, or until 
there was a winding up. — p. 440. 

Horne and Hellard, In re, distinguished. 

Government Stock and other Securities Invest- 
ment Co. v. Manila Ry. [1895] 2 Ch. 551 ; 64 
L. J. Ch. 740 ; 12 R. 409 ; 72 L. T. 886.— O.A. 
LINDLEY. LOPES and RIGBY, L.JJ. ; affirmed, 
(1896) 66 L. J. Ch. 102 ; [1897] A. C. 81 ; 75 
L. T. 653 ; 45 W. R. 353.— h.l. (e.) halsbury, 

L.C., LORDS MACNAGHTEN, SHAND and DAYEY. 

RIGBY, L.J. — The charge there was totally 
different and it -was a vendor and purchaser’s 
case. — p. 563. 

Colonial Trusts Corporation, In re (supra'). 
and Government Stock, &c. Investment 
Co. v. Manila Ry,, followed. g 

Hubbard & Co., In re, Hubbard v. Hubbard & 
Co. (1898) 68 L. J. Ch. 54 ; 79 L. T. 665 ; 5 
Manson 360. — WRIGHT, J. 


Government Stock, &e. Investment Co. v. 
Manila Ry. , applied. 

Foster v. Borax Co. (1899) 68 L. J. Ch. 410 • 
[1899] 2 Ch. 130 ; 80 L. T. 461, 637 ; 6 
Manson 439.— NORTH, j., disapproved. 
Borax Co., In re, Foster r. Borax Co. (1900) 70 
L. J. Ch. 162 [1901] 1 Ch. 326 ; 83 L. T. 638; 
49 W. R. 212. — C.A. ALVEKSTONE, O J., RIGBY 
and V. WILLIAMS, L.JJ. 

Sneath v. Valley Gold Co. (1892) [1893] 1 
Ch. 477 ; 2 R. 292 ; 68 L. T. 602.— O.A. 
LINDLEY, LOPES and KAY, L.JJ., applied. 
Mercantile Investment and General Trust 
Co. v. River Plate Trust Loan and Agency Co. 
(1893) 63 L. J. Ch. 366 ; [1894] 1 Ch. 578 ; 8 R. 
791 ; 70 L. T. 131 ; 42 W. R. 365. — ROMER, J. 

loan Notes and Lloyds' Ronds. 

White v. Carmarthen and Cardiganshire Ry. 
(1863) 33 L. J. Ch. 93 ; 1 H. & M. 786 ; 9 
L. T. 439 : 11 L. T. 179, n. ; 12 W. R. 68. 
— WOOD, v.-o. ; and Chambers v. Man- 
chester and Milford Ry. (1864) 33 L. J. 
Q B. 268 ; 5 B. k H. 588 ; 10 Jur. (N.s.) 
700 : 10 L. T. 715 ; 12 W. R. 980.— Q.B., 
approved. 

Cork and Youghal Ry., In re, Overend, Gurney 
& Co., and London, Hamburg and Continental 
Exchange Bank, Ex parte (1869) 39 L. J. Ch. 
277 ; L. R. 4 Ch. 748 ; 21 L. T. 735 ; 18 W. R. 
26. — HATHERLEY, L.O. and GIFFARD, L.J. 

Chambers v. Manchester and Milford Ry., 

applied, Fountaine i\ Carmarthen and Cardigan 
Ry. (1868) 37 L. J. Ch. 429 ; L. R. 5 Eq. 316 ; 
1 6 W. R. 476. — WOOD, V.-C. ; referred to, Wenlock 
(Baroness) r. River Dee Co. (1885) 54 L. J. 
Q. B. 577 ; 10 App. Gas. 354. — H.L. (E.) (supra, 
col. 442) ; Wrexham, Mold and Connah’s Quay 
Ry., In re (post, col. 456) ; Payne (or Paine) r. 
Cork Co. [19(i0] 1 Ch. 308; 69 L. J Ch. 156 
(post, col. 481). 

Fountains v. Carmarthen and Cardigan Ry,, 
commented on, Watson, Ex parte, Sheffield Per- 
manent Building Society, In re, or Companies 
Acts, In re (1888) 56 L. J Q. B. 609 ; 21 Q. B. D. 
301 ; 59 L. T. 501 ; 36 W. R. 829 ; 52 J. P. 742. 
— cave and wills, JJ. ; approved, Usborne v. 
Limerick Market Trustees (1898) [1899] 1 Ir. R. 
229. — PORTER, M.B. 

German Mining Co., In re, Chippendale, Ex 
parte (1854) 24 L. J. Ch. 41 ; 4 De G. 
•M. & G. 19 ; 18 Jur. 710 ; 2 W. R. 543.— 

KNIGHT BRUCE and TURNER, L.JJ. ; and 
Cork and Youghal Ry., In re (supra), 
obsenrd on and explained. 

National Permanent Building Society, In re, 
Williamson, Ex pane (1869) L. R. 6 Ch. 309 ; 22 
L. T. 284 ; 18 W. R. 388. 

GIPEARD, lj. — A class of cases has been 
referred to on that subject [equitable debt], the 
principal of which are German Mining Co., In re, 
and Cork and Youghal Ry., In re, the latter of 
which was before the L.C. and myself a short 
time ago ; I have no hesitation in saying that 
those cases have gone quite far enough, and that 
I am not disposed to extend them. They were 
decided upon a principle, recognised in old cases 
beginning with Marlow v. Pitfeild [(1719) 1 P. 
Wms 558], where there was a loan to an infant, 
and the money was spent in paying for neces- 
saries, and in another case of a more modern 

15—2 
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date, where there was money actually lent to a 
lunatic, and it went in paying expenses which 
were necessary for the lunatic. In such cases it 
has been held, that, although the party lending 
the money could maintain no action, yet, inas- 
much as his money had gone to pay debts which 
would be recoverable at law, he could come into 
a Court of equity and stand in the place of those 
creditors whose debts had been so paid. That is 
the principle of those cases. It is a very clear 
land definite principle, and a principle which 
ought not to be departed from. — p. 313. 

Cork and Youghal Ey., In re (supra), 
followed. 

■Blackburn Building Society r. Cunliffe, Brooks 
& Co. (1882) 52 L. J. Ch. 92 ; 22 Ch. D. 61 ; 48 
L. T. 33 ; 31 W. R. 98. — C.A. ; affirmed, mm. 
Cunliffe, Brooks & Co. v. Blackburn Building 
Society (1884) 54 L. J. Ch. 376 ; 9 App. Cas. 
857; 52 L. T. 225; 33 W. R. 309.— H.L. (E.). 
See “ Building Society.” 

German Mining Co. , In re (supra), considet'ed. 

Norwich Equitable Fire Insurance Co., In re, 
Brasnett’s Case (1885) 53 L. T. 569 ; 34 W. R. 
206.— C.A. ; affirming (1884) 54 L. J. Ch. 227. 
— BACON, V.-C. 

Bindley, L.J. — It is quite obvious that Mr. 
Brasnett is liable to pay these calls. It is also 
quite obvious that when the winding-up com- 
menced he h id no right to a set-off, or to any- 
thing else that I can discover. He may have 
acquired a right against the company in respect 
of that 500/., but his right, if any, against the 
company, in respect of that sum, is by no means 
, established yet. I am not at all satisfied that 
he has any right. He may have— I do not say 
that he has not — but I am quite sufficiently 
familiar with German Mining Co., 'In re, to 
know that nothing Wi uld be more dangerous 
than to assume that that case applies to a 
director who has paid money for what he is 
pleased to call the benefit of the company. The 
principle of that case requires to be applied with 
the very greatest caution, and, when one looks 
at that case closely, one finds that it proceeded 
on the principle that the money which th* 
company had ultimately to repay had been 
applied in discharging debts which the company 
was liable to pay. The liability does not depend 
on the mere fact that the money has been 
borrowed of the bankers — that is no debt at all 
inlaw — but in the fact that the money itself has 
been applie' i in discharge of debts and liabilities 
which might otherwise have been enforced against 
the company m another way. I doubt very 
much whether Mr. Brasnett will, when the case 
is closely investigatt d, bring himself within that 
case. I am not at all sure that this debt of 500Z. 
was ever a debt of the company, or that the 
money which it represents has been applied in 
discharging debts or liabilities of the company in 
such a way that German Mining Co., In re, 
applies. I do not say it was not so applied, 
but it is not established that it was. Sect. 101 
of the t ompames Act. 1862, was not considered 
in German Mining Co., In re, and it appears to 
me that all v e can do is to order this gentleman 
to pay that which is due from him, without pre- 
judice to any question as to his right to prove in 
respect of the 500/. — p. 571. 

cotton, l.j. to the same effect, bowen, l.j. 
concumd. 


German Mining Co., In re, and Cork and 
Youghal Ey., In re, discussed. 

Wrexham, Mold and Connah’s Quay Ry., In re 
(1S99) 68 L. J. Ch 270 ; [1899] 1 Ch. 440 ; 80 L. T. 
130 ; 47 W. R. 172, 464 ; 6 Manson 218— C.A. 

BINDLEY, M.K., RIGBY and V. WILLIAMS, L.JJ. 

German Mining Co., In re, discussed and 
approved. 

Hardoon v. Belilios (1900) 70 L. J. P. C. 9 ; 
[1901] A. C. 118 ; 83 L. T. 573 ; 49 W. R. 209. 
— P.C. (post, col. 652). 

Blackmore v. Yates (1867) 36 L. J. Ex. 121 ; 
L. R. 2 Ex. 225 ; 16 L. T. 288 ; 15 W. R. 
750— EX., applied. 

Stagg r. Medway (Upper) Navigation Co. 
(1902) 72 L. J. Ch. 177 ; [1903] 1 Ch. 169 ; 50 
W. R. 446. — SWINFEN EADY, J. 

Registration. 

Patent Bread Machine Co., In re, Valpy 
and Chaplin, Ex parte (1872) L. R. 7 Ch. 
289 ; 26 L. T. 228 ; 20 W. R. 347— JAMES, 
L.J., distinguished. 

General South American Co., In re (1876) 2 
Ch. D. 337 ; 34 L. T. 706 ; 24 W. R. 891— C.A. 
JAMES and mellish, l.jj. and baggallay, j.a. 
And see supra, col. 462. 

Wynn Hall Colliery Co., In re, North and 
South Wales Bank, Ex parte (1870) 39 
L. J. Ch. 695 ; L. R. 10 Eq. 515 ; 23 L. T. 
348; 18 W. R. 1128— malins, v.-O. ; and 
Valpy and Chaplin, Ex parte, approved. 
General South American Co., In re, dis- 
tinguished. 

Native Iron Ore Co., In re, Elphinstone, Ex 
parte (1876) 45 L. J. Ch. 517 ; 2 Ch. D. 345 ; 34 L. T. 
777 ; 24 W. R 503. — C.A. james and mellish, 
l.jj. and baggallay, j.a. And see post. 

Wynn Hall Colliery Co., In re, and Valpy and 
Chaplin, Ex parte, commented on, Borough of 
Hackney Newspaper Co, In re (1876) 3 Ch. D. 
669. — jessel, m.r. ; d iscussed, Globe N ew Patent 
Ironard Steel Co., In re (1878) 48 L. J. Oh. 295 ; 
40 L. T. 580 ; 27 W. R. 424. — jessel, m.r. And 
see jmst. 

Valpy and Chaplin, Ex parte, and Native 
Iron Ore Co., In re, observed on. 
International Pulp and Paper Co., In re, 
Knowles’s Mortgage (J 877) 46 L. J. Ch, 625 ; 6 
Ch. D. 656; 37 L. T. 351; 25 W. R. 822— 
JESSEL, m.r. And see post. 

Valpy and Chaplin, Ex parte, and Native 
Iron Ore Co., In re, distinguished 
General South American Co.j In re, discussed. 
South Durham Iron Co., In re Smith’s Case 
(187n) 40 L. T. 572 ; 48 L. J. Ch. 480 ; 11 Ch. D. 
579 , 27 W. R. 845— o.A. 

Headnote. — Where a firm, one of whose 
members was a director of a company in' course 
of winding-up, had advanced money to the com- 
pany on the security of a transfer of delivery 
warrants of iron, and the warran.s were trans- 
f. rred to the director-partner, but it was estab- 
lished on the evidence that the security enured 
to the benefit of the firm, and there was no entiy 
of the transaction on the register of mortgages 
of the company as required by sect. 43 of the 
Companies Act, 1862, it was lieid by Jessel, M.R. 
and Bramwell, L.J. (affirming Hall, V.-O.), 
Baggallay, L.J. dissenting, that the doctrine of 
the above two cases did not apply, and that 
the security was not forfeited. 
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Valpy and Chaplin, Ex parte, disapproved. 

Imperial Land Co. of Marseilles, In re (1870) 
39 L. J. Ch. 331 ; L. R. 10 Eq. 298.— 
MALINS, V.-C., applied. 

Great Western Forest of Dean Coal Co., In re, 
Carter’s Case (1886) 55 L. J. Ch. 491 ; 31 Ch. D. 
496 ; 54 L. T. 5I}1 ; 34 W. R. 516.— PEARSON, J. 

Imperial Land Co. of Marseilles, In re, and 
Carter’s Case, referred to. 

Western Counties Steam Bakeries and Milling 
Co., In re, Parsons and Robjent’s Case (1897) 
66 L. J. Ch. 354 ; [1897] 1 Oh. 617.— C.A. ( post , 
col. 467). 

Native Iron Ore Co., In re, Elphinstone, 
Ex parte {supra) ; Dublin Drapery Co., 
In re, Cox, Ex parte (1884) 13 L. R. Ir 
174. — pouter, m.R. ; and Wynn Hall Coal 
Co., In re {supra), disapproved. 

Globe New Patent Iron, &c. Co., In re ; South 
Durham Iron Co., In re, Smith’s Case, and 
International Pulp and Paper Co., In re, 
Knowles, Ex parte (supra), upproved 
Wright v. Horton (1887) 56 L. J. Ch. 873 ; 12 
App. Gas. 371 ; 66 L. T 782 ; 36 W. R. 17 : 52 
J. P. 179. — H.L. (E.). HALSBURY, L.C., LORDS 
WATSON and FITZGERALD. 

lord WATSON. — The rule in question was 
first laid down by Malins, V.-C. in Wynn Hull 
Coal Co., In re, and was thus explained by that 
learned judge : “ In this case the mortgagees are 
the directors, who have committed an illegal act 
by not registering the mortgage, and, upon the 
strict construction of the language of the Act, I 
think they are precluded from setting up the 
mortgage. But, independently of the language 
of the Act, I am of opinion that, upon general 
principles, it cannot be permitted that directors 
who get a charge on the property of the company 
and omit to register it, but keep it as a pocket 
security concealed from the creditors, should set 
it up against the general creditors.” A decision 
of Lord Romilly to the same effect in Valpy 
and Chaplin, In re, was upheld by James, L.J. 
sitting alone. “ Every one,” the L.J. said, 
“standing in a fiduciary position to the 
company is bound to see that the company 
obeys the directions of the legislature : and I am 
of opinion that the failure of the appellant to do 
so is fatal in his case.” Next followed Native 
Iron Ore Co., In re, in which a similar decision 
of the vice-warden of the Stannaries was 
affirmed by the C. A , consisting of James, 
Mellish and Baggallay, L.JJ., all of whom were 
of the opinion expressed by Mellish, L.J., that 
the rule established by the two preceding cases 
was “ founded on a perfectly good equitable 
principle.” These are the decisions upon which 
the rule at present rests. In several subsequent 
■cases the late M.R. (Sir G. Jessel) expressed 
very strong disapproval of it. He did so in 
Borough of Hackney Newspaper Co., In re {supra), 
and also in International Pulp and Paper Co., In 
re. In the first of these cases he held that 
directors who had realised their security before the 
commencement of the winding-up could not be 
compelled to refund the proceeds, inasmuch as 
they had not “knowingly and wilfully authorised 
or permitted the omission ” to enter their 
mortgage on the register ; and m the second, 
he decided that the sub-mortgagee of a director 
was not affected by the want of registration. 
In South Durham Iron Co., In re. Hall, V.-C. 
decided that the rule in Native Iron Ore Co., In\ 


re, did not apply to a mortgage made to partners, 
of whom one only was a director of the company ; 
and his decision was affirmed m the C. A. by 
the M.R. and Bramwell, L.J., Baggallay, L.J. 
dissenting. Bramwell, L.J., whilst recognising 
■ the authority of Valpy and Chaplin , Ex parte, 
and Native Iron Ore Co., In re, as binding on 
the C. A., did not conceal his disapproval of the 
principle laid down in these cases. In Globe, 
Sjo. Co., In re, the late M.R. again took the 
opportunity of reviewing the previous decisions, 
and of delivering an elaborate argument against 
the rule which they established. I do not 
think any one of the learned judges who have 
supported the rule adopts the first reason assigned 
by Malins, V.-C. in Wynn Hall Coal Co., In re. 
I do not think it can be reasonably affirmed 
that the rule has been enacted, either expressly 
or impliedly, by the legislature in sect. 43 of 
the Companies Act, 1862, or that it could be 
sustained in equity apart from the provisions of 
that section. ... As I understand the decisions 
of the C. A., the foundation of the rule is the 
neglect of the director or other official to dis- 
charge his statutory duty, which raises, or is 
supposed to raise, in equity, a personal disability 
which precludes him from enforcing his charge 
upon the property of the company, in competi- 
tion with any creditor who is not in the same 
position with himself. I have come to the con- 
clusion that the effect of the rule is to inflict 
upon persons who may fail to perform the duty 
imposed upon them by sect. 43, severe penal 
consequences which the legislature has not 
enacted and cannot be held to have contem- 
plated. The creation of such penalties, in 
addition to the pecuniary mulct which the 
legislature has thought fit to attach to the 
wilful neglect of the statutory duty of registra- 
tion, is, in my opinion, altogether beyond the 
functions of a Court of equity. I do not think 
it necessary to explain m detail the reasons 
which have held me to that conclusion. They 
are all to be found in the judgment delivered by 
the late M.R. in Globe, fc Co., In re, in which 
I entirely concur, subject to the observation 
that it appears to me to be, in some passages, 
expressedin terms more forcible than the occasion 
required. — p. 878. 

lord Fitzgerald to the same effect. 

South. Durham Iron Co,, In re, Smith’s Case, 

distinguished. 

Freeman v. Laing (1899) 68 L. J. Ch. 586 ; 
[1S99] 2 Ch. 355 ; 81 L. T. 167 ; 48 W. R. 9. 

byrne, J. — Smith's Case is distinguishable on 
the ground, amongst others, that there was no 
question there as to the effect of the neglect of 
one of several joint tenants, but of the neglect 
of one of several persons having separate in- 
terests, to do something which he ought to have 
done m a different capacity. — p. 588. 

Wright v. Horton (supra), applied. 

Pearks, Gunston and Tee, Ltd. r. Thomp- 
son, Talmey & Co. (1901) 17 Times L. R. 250. 
— FARWBLL, J. ; affirmed, 18 Rep. Pat. Cas. 189. 
— C.A, RIGBY, V. WILLIAMS and STIRLING, L.JJ. 

Wright v. Horton, principle applied. 

Pearks, Gunston and Tee, Ltd. v. Thompson, 
Talmey & Co., followed. 

Randall (H. E.), Ltd. r. British and American 
Shoe Co. (1902) 71 L. J. Ch. 683 ; [1902] 2 Ch. 
354 ; 87 L. T. 442 ; 50 W. R. 697— SWINFEN 
EADY, jr. 
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Joplin Brewery Co., In re (1901) 71 L J. Ch. 
21 ; [1902] 1 Oh. 79 ; 85 L. T. 411 : 50 W. 11. 
75; 8 Manson 42(i. — BUCKLEY, J., followed , 
Spiral Globe Co , In re (1901) 71 L J.Ch. 128 ; 
[1902] 1 Ch. 396 ; 85 L. T *778 ; 50 W. R. 187 , 

9 Manson. 52. — swinfen eady, .t, : not applied, 
Abrahams & Sons, In re (1902) 71 L. J. Ch 
307 ; [1902] 1 Ch 695 ; 86 L. T. 290 ; 50 W. E. 
284 ; 9 Manson 176. — BUCKLEY, J. ; d isrmsed and 
distinguished , form of order settled, Johnson & 
Co., In re (1902) 71 L. J. Ch. 576 ; [1902] 2 Ch. 
101 ; 86 L. T 791 ; 50W.E.482 ; 9 Man?'on307. 
— C.A. COT, LINS, M.R., STIRLING and COZENS- 
HARDY, L.JJ. A lul See “ BILLS OP SALE.” 

Issue. 

Strand Music Hall Co., In re (1865) 3 De 
G. J. & S. 147 ; 13 L. T. 177 ; 14 W. E. 6. 

—KNIGHT BRUCE and TURNER, L.JJ., 
followed. 

Queensland Land and Coal Co., In re, Davis 
v. Martin (1894) 63 L. J. Ch. 810 ; [1894] 3 Ch 
181 ; 8 R. 476 ; 71 L. T. 115 ; 42 W. R. 600 ; 1 
Manson 355. — north, j. 

Strand Hall Music Hall Co., In re, dis- 
cussed. 

Marshall’s Estate, In re (1898) [1899] 1 Ir. E. 
96.— ROSS, J. 

Queensland Land and Coal Co., In vv, fol- 
lowed. 

Pegge v. Neath District Tramways Co. (1897) 
67 L. J. Ch. 17 ; [1898] 1 Ch. 183 ; 77 L.T.550 ; 
46 W. E. 243. — NORTH, J. 

Inns of Court Hotel Co., In re (1868) 37 
L. J. Ch. 692 ; L. R. 6 Eq. 82.— GIFFARD, 
v.-o., applied. 

Broderip v. Salomon & Co. (1S95) 64 L. J. 
Ch. 689 ; [1895] 2 Ch. 323 : 12 R. 395 ; 
72 L. T. 755 ; 43 W. E. 612 ; 2 Manson 
449. — CA. LINDLEY, LOPES and KAY, 
L jj. ; reversed, twin. Salomon v. Salomon 
& Co. (supra, col. 396), distinguished. 

Seligman r. Prince & Co. (189*5) 64 L. J. 
Ch. 745 ; [1895] 2 Ch. 617: 12 R. 592; 73 
It. T. 124 ; 44 W. R. 6 ; 2 Manson 586. — C.A. 
LTNDLEY, LOPES and RIGBY, L.JJ. 

LINDLEY, l.j. — T his decision in no way con- 
flicts with the decisions of this Court in George 
Newman % Co., In re (supra, col. 425), or m 
Broderip v. Salomon Co. The company is 
recognised as a coiporate body distinct from 
Prince, and there are no proceedings against 
Prince as there were against Salomon, entitling 
the company to set aside the agreement for the 
sale of 1 the business to acquire which the com- 
pany was formed, or to be indemnified by the 
vendor against the debts which he endeavoured 
to saddle the company with. No such fraud as 
was proved in Salomon's Case is proved in this 
case, and on the materials before us the plaintiff ! 
is entitled to the usual judgment in a debenture- 
holder’s action, with costs of the appeal. — p. 750. 

Broderip v. Salomon & Co., commented on 
and distinguished . 

Munkittrick v. Perryman (1896) 74 L. T. 149. — 
WILLS and WRIGHT, JJ. 

Campbell’s Case, Compagnie GenArale de 
Bellegarde, In re (1876) 4 Ch. D. 470 ; 
35 L. T. 900 ; 25 W. E. 299. — BACON, v.-c.. 
applied. 

Webb v. Shropshire Eys. (1893) 63 L. J. Ch. 80 ; 
[1893] 3 Ch. 307 ; 7 E. 231 ; 69 L. T. 533.— C.A. 


LINDLEY, L.J. (for Self, LOPES and A. L. SMITH, 
L.JJ ) — The authorities which show that the 
debentures can be issued at a discount— for 
example, Campbell's Case — are, in our opinion, 
as applicable to this company [formed under the 
Companies’ Clauses Act, 1845, and amending 
Acts] as to companies governed by the Companies 
Act, 1862, to which those decisions more particu- 
larly relate. — p. 89. 

Ilemedi.es. 

Perry v. Clutton Coal Co., Seton on Decrees, 
5th ed., p. 1685, distinguished. 

Parkinson v. Wainwright (1895) 13 R. 467 ; 
64 L. J. Ch. 493 ; 72 L. T. 485 ; 43 W. E. 420 ; 

2 Manson, 420. 

north, J. — This case differs from Perry v. 
Clutton Coal Co., because there the plaintiff was 
suing on behalf of himself and all other debenture- 
holders, while here the plaintiff is the holder of 
the only first mortgage debentures. — p. 468. 

Gardner v L. C. & D. Ry. (1866) 36 L. J. 
Ch. 323 , L. E. 2 Ch. 201 ; 15 L. T. 552 ; 
15 W. E. 324 — CAIRNS and TURNER, L.JJ., 
distinguished. And see post, col. 461. 

Panama, New Zealand and Australian Royal 
Mail Co., In re (1870) 39 L. J Ch. 482 ; L. E. 5 
Ch. 318 ; 22 L. T. 424; 18 W. R. 441. 

GIFFARD, L.J —Gardner v. L. C. J}‘ D- 
also seems to me to have no application, because 
in. that case the subject-matter on which the 
debentures operated was of a particular chaiacter, 
i.e., a permanent railway, which cannot be sold 
or dealt with in any way. All that that case 
decided was that, regard being had to the relative 
position and duties of the parties, the debentures 
cOuld only affect a special subject-matter and 
nothing else — p. 482. And see supra, col. 453. 

Gardner v. L. C. & D. By., principle applied. 

Exmouth Docks Co., In re (1 873) 43 L. J. Ch, 
110 : L. E. 17 Eq. 181 , 29 L. T. 573 ; 22 W. R. 
104 .— malins, v.-c. And see post, col. 553. 

Panama, New Zealand and Australian Royal 
Mail Co., In re. applied. 

Hodson v. Tea Co. (1880) 49 L. J. Ch. 234; 14 
Ch. D. 859 ; 28 W. E. 498.— hall, V.-c. And 
see post, col 461. 

Gardner v. L. C. & D. Ry., applied. 

Blaker v. Herts and Essex Waterworks Co. 
(1889) 58 L. J. Ch. 497 ; 41 Ch. D. 399 ; 60 L. T. 
776; 37 W. R. G01 ; 1 Meg. 217.— KAY, J. 

Blaker v. Herts, &c. Waterworks Co., dis- 
tinguished. 

Barton-upon-Humber and District Water Co., 
In re (1889) 42 Ch. D. 585 ; 58 L. J. Ch. 613 ; 
61 L. T. 803 ; 38 W. R. 8 ; 1 Meg. 412. 

NORTH, J. — Kay, J. [Blaker v. Herts and Essex 
Waterworks Co.'] declared the plaintiffs entitled 
to a charge upon the company’s undertaking, and 
directed an inquiry who were the debenture- 
holders and what was due to each of them, and 
he appointed a receiver, but declined to order a 
sale of the undertaking or to appoint a manager. 
He acted apparently upon the principles laid 
down in the well-known case of Gardner v. 
L. C. <)■ D. Ry. He did not dismiss the action, 
but he made an order in the terms v Inch 1 have 
mentioned. The present case is one in which a 
winding-up order ought certainly to be made, 
unless the fact that the company’s undertaking 
is for the carrying out of a public object is a 
sufficient reason for not making it. In my 
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opinion that is not a sufficient reason. ... It 
may be necessary to obtain an Act of Parliament 
to authorise the sale of the undertaking. . . . 
The order which I am now asked to make will 
be equivalent to the judgment which Kay, J. 
pronounced m the case to which I have referred. 
By appointing an official liquidator I shall not 
be taking the management of the undertaking 
out of the hands of the company ; I shall be 
appointing an officer of the Court to carry on 
the undertaking for the company, and in the 
interests of the shareholders. ... I do not 
foiget that in Free Fishermen of Faversham , 
In re ( post , col. 560), the C. A. refused to make 
a winding-up order. But there the company 
was a very peculiar one, as there was a right 
of fishery in the individual members of the 
company ; and the ground of the decision was, 
that no good could result from the making of a 
winding-up order. If I thought that in the 
present case, I should refuse to make the order. 
... In that case the company had been 
carrying on their business for a very long time, 
and there was no reason for putting an end to it. 
— pp. 587—590. 

Gardner v. L. C. & D. Ry,, distinguished. 

Bartlett v. West Metropolitan Tramways Co. 
(1893) 68 L. J. Ch. 208 ; [1893] 3 Ch. 437 ; 69 
L. T. 560. 

north, J. — I will appoint a receiver and 
manager. There are several cases in which a 
manager of a tramway undertaking has been 
appointed. The case is quite distinguishable 
from Gardner v. L. C. y Jj‘ D. Ry., a c se where 
the Court had no power to wind up the company. 
Here the Court has power to wind up the defen- 
dant company — p. 208. 

Panama, New Zealand and Australian Royal 
Mail Co., In re (supra, col. 460) ; and 
Hodson v. Tea Co. (supra, col. 460), 
followed 

Wallace «. Universal Automatic Machines Co 
(1894) 63 L. J. Ch. 598; [1894] 2 Ch. 547; 
7 R. 316 : 70 L. T. 852 ; 1 Manson 315.—O.A. 
Bindley, LOPES and KAY, L. JJ. ; varying 42 
W. R. 428. — KEKEWIOH, J. 

Bindley, l.j. — The undertakingonthesecurity 
of which the money was borrowed has in fact 
come to an end by the winding-up, and this 
circumstance entitles the debenture-holders to 
realise their security. This point was determined 
in Hudson v. Tea Co., which was itself based on the 
earlier case of Panama,, fc.' Mail Co., In re In 
Hudson v. Tea Co. the debenture was not due, but 
it was treated as having become due on the com- 
mencement of the winding-up of the company, 
and accounts were directed of what was due for 
principal and interest on that footing. The 
principle on which that decision is founded is, 
in my opinion, correct, and the plaintiff is in my 
opinion entitled to an order to give effect to it. — 

p. 600. 

kay, l.j. to the same effect, lopes, l.j. con- 
curred. 

Peek v. Trinsmaran Iron Co. (1876) 45 
L. J. Ch. 748; 2 Ch. D. 115; 24 W. R. 
361. — JESSEL, M.R., followed. 

Makins v. Percy Ibotson & Sons (1890) 60 
L. J. Ch. 164 ; [1891] 1 Ch. 133 : 63 L. T. 516 ; 
39 W. R. 73 ; 2 Meg. 371. 

kay, j. — The matter came before a very 
experienced judge, the late M.R., m Fecit v. 


Trinsmaran Iron Co., and there, although there 
was no opposition, there being an application by 
a holder of a debenture bond whereby all the 
company’s effects and machinery were charged, 
and the motion was for both a receiver and 
manager, the late M.lt. said : “ I am of opinion 
that the plaintiffs are entitled to secure the 
property m the only way in which it can be 
made secure, as otherwise it may go to ruin. I 
know of no authority bearing on the question, 
but on principle I consider that they are entitled 
to have a manager appointed.” The opinion of 
the late M.R. in n question of this kind is of very 
considerable authority, and it has been followed 
m another case before Chitty, J. [ Campbell v. 
Lloyds', Barnett's and Bosanqvet's Banlt (1889)]. 
Certainly it is remarkable that the case before 
the late M R. is not referred to either in Mr. 
Buckley’s work on Com pames, or in Lindley, L J.’s 
well-known work. However there is authority 
for such an application, and I am justified in 
following it ; but I should be very glad if the 
question were brought to the attention of the 
C. A. and the matter authoritatively settled. — 
p. 165. 

Campbell v. Lloyds’, Barnett’s and Bosan- 
quet’s Bank, and MakinB v. Percy Ibotson 
& Sons, explained. 

Whitley r. Challis (1891) 61 L. J. Ch 307 ; 
[1892] 1 Ch 64 ; 65 L. T. 838 ; 40 W. R. 291.— 
C.A. LINDLEY, BOWEN and FRY, L.JJ. 

Whitley v Challis, distinguished. 

Leas Hotel Co., In re, Salter r. Leas Hotel Co. 
(1902) 71 L. J. Ch. 294 ; [1902] 1 Ch. 332 ; 86 
L. T. 182; 50 W. R. 409; 9 Manson 168. — 

KEKEWIOH, j. 

Whitley v. Challis, applied. 

Farmer v. Pitt (1902) 71 L. J. Ch. 500 ; [1902] 

I Ch. 954 ; 50 W. R. 453.— BYRNE, J. 

Legg v. Mathieson (I860) 29 L. J. Ch. 385 ; 
2 Griff. 71 ; 2 L. T. 112.— STUART, v.-c., 
distinguished. 

Wildy v. Mid-Hants Ry. (1868) 18 L. T. 73 ; 
16 W. R 409.— CHELMSFORD, L.C.; and 
Makins v. Percy Ibotson & Sons, followed. 
Edwards v. Staudard Rolling Stork Syndicate 
(1892) 62 L. J. Ch. 605 ; [1893] 1 Ch. 574 ; 3R. 
226; 68 L. T. 194, 633 ; 41 W. R. 343.— 

NORTH, J. 

McMahon v. North Kent Iron Works (1891) 
60 L. J. Ch. 372 : [1891] 2 Ch. 148 ; 64 
L. T. 317 ; 39 W. R. 349.— KEKEWIOH, J.; 
and Edwards v. Standard Rolling Stock 
Syndicate, distinguished. 

Mersey Ry., In re, Gibbs v Mersey Ry. (1895) 

II Times L. R 391.— STIRLING, J. 

Edwards v. Standard Rolling Stock Syndi- 
cate, referred to. 

Wallace v. Evershed (1S99) 68 L. J. Ch. 415 ; 
[1899] I Ch. 891 ; 80 L T. 523 ; 6 Manson 351. 

— COZENS-HARDY, J. 

Perry v. Oriental Hotels Co. (1870) L. R. 5 
Ch. 420 ; 23 L T. 525 ; 18 W. R. 779.— 
GIFFARD, Ta.S., followed. 

Campbell v. Compagnie Generate de Belle- 
garde (1876) 45 L.J. Ch. 386; 2 Ch. D. 181; 
34 L. T. 54 ; 24 W, R. 573.— BACON, v.-c. 
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Perry v. Oriental Hotels Co. and Campbell 
v. Compagnie G6nerale de Bellegarde 

(supra), distinguished. 

Boyle v. Bettws Llantwit Colliery Co. (1876) 
45 L. J. Ch. 748 ; 2 Ch. D. 726 ; 34 L. T. 844. 

BACON, V.-G. — The cases referred to were cases 
in which it was held unnecessary to appoint 
persons receivers when the liquidator was per- 
fectly capable of performing the duties of receiver. 
Here the case is wholly different, because the 
evidence shows that the colliery is rapidly 
deteriorating, and may become worthless unless 
some steps are taken to improve matters. It 
is also clear that the liquidator has no funds and 
no power to do anything. — p. 749. 

Perry v. Oriental Hotels Go. and Campbell 
v. Compagnie Gdndrale de Bellegarde, 

principle applied. 

Tottenham r. Swansea Zinc Ore Co. (1884) 53 
L. J. Ch. 776 ; 51 L. T. 61 ; 32 W. R. 716— 

PEARSON, J. 

David Lloyd & Co., In re, Lloyd v. David 
Lloyd & Co., (1877) 6 Ch. D. 339; 37 

L. T. 83 ; 25 W. R. 872.— C A. JESSEL, 

M. R., JAMES and cotton, L.JJ., discussed. 
Pound (Hy.), Son, and Hutchins, In re (1889) 

58 L. J. Ch. 792 ; 42 Ch. D. 402 ; 62 L. T. 137 ; 
38 W. R. 18 ; 1 Meg. 363— C.A. COTTON, FRY 
and lopes, L.JJ. 

Pound (Hy.), Son, and Hutchins, In re, and 
David Lloyd & Co., In re, distinguished. 
Perry v. Oriental Hotels Co., discussed. 
Joshua Stubbs, Ltd., In re, Barney r. Joshua 
Stubbs (1891) 60 L. J. Ch. 190 ; [1891] 1 Ch. 
475 ; 64 L T. 306 ; 39 "W". R. 617. — o.A. LINDLEY 
and kay, jj. 

Pound (Hy.), Son, and Hutchins, In re, 

followed. 

Strong i. Carlyle Press (1S92) 62 L. J. Ch. 
641 ; [1893] 1 Ch. 268 ; 2 R. 283 ; 68 L. T. 396 ; 
41 W. R. 404. — o.A. LINDLEY, LOPES and 
KAY, L.JJ. 

Perry v. Oriental Hotels Co., approved. 
Tottenham v. Swansea Zinc Ore Co. ; Joshua 
Stubbs, Ltd, In re, and Bartlett v. 
Northumberland Hotel Co. (1885) 53 L. T. 
611. — O.A. COTTON and LINDLEY, L.JJ., 
applied. 

Strong v. Carlyle Press, explained. 

British Linen Co. r. South American and 
Mexican Co. (1893) 10 Times L. It. 14. — V. 
WILLIAMS, J. 

Sadler v. Worley (1894) 63 L. J. Ch. 551 ; 
[1894] 2 Ch. 170 ; 8 R. 194 ; 70 L. T. 
494 ; 42 W. R. 476. — KEKEWICH, J., com- 
mented on. 

Oldrey v. Union "Works (1895) 72 L. T. 627. — 
KEKEWICH, J. 

Sadler v. Worley and Welch v. National 
Cycle Co. (1886) Palmer s Company Pre- 
cedents (6th ed.), p. 909.— chitty, j., 
discussed. 

Continental Oxygen Co., In re, Elias v. Con- 
tinental Oxygen Co. (1897) 66 L, J. Ch. 273 ; , 
[1897] 1 Ch. 511 ; 76 L. T. 229 ; 45 W. R. 313— 
KEKEWIOH, J. 

Transfer. 

Agra and Masterman’s Bank, In re, Asiatic 
Banking Corporation, Ex parte (1867) 36 


L. J. Ch. 222 ; L. R. 2 Ch. 391 ; 16 L. T. 
162 ; 15 W. R. 414.— TURNER and cairns, 

L JJ., approved hut not applied. And see 
“ Bills op Exchange.” 

Blakely Ordnance Co., In re, New Zealand 
Banking Co., Ex parte (1S67) 37 L. ,J. 
Ch. 448 ; L. E. 3 Ch. 154 ; 18 L. T. 132 ; 
16 W. R. 533. — ROLT, L.Ji, distinguished. 
Natal Investment Co., In re, Financial Corpo- 
ration (Claim of) (1868) 37 L. J. Ch. 362 ; L. II. 

3 Ch. 355 ; 18 L. T. 171 ; 16 W. R. 637. 

OAIRNS, L.C. (after discussing Agra and Master- 
man's Bank, In re) said : That decision would 
not, however, have any application to a question 
arising upon a single instrument like the deben- 
ture now before the Court. The other case upon 
which the M.R. founded his decision was Blakely 
Ordnance Co., In re. ... So far as the form 
of the debenture is concerned, the debenture 
there bears a considerable similarity to the 
debentures in the case now before the Court ; 
but there were other facts in that case which do 
not occur in the present. The debentures in 
that case were given in pursuance of the terms 
of an antecedent contract entered into between 
Mr. Blakely and Mr. Dent and the company. 
That contract was to this effect ■ an agreement 
was entered into in June, 1865, between Blakely 
and Dent of the one part, and Mr. Hardwick of 
the other part, for the sale to the company, 
which was then projected, of certain property 
belonging to Blakely and Dent for a large sum 
of money, part of which was to be paid by the 
issue and delivery to Blakely and Dent, imme- 
diately on the establishment of the company, of 
debentures to the amount of 150,0002 , which 
were to be payable to bearer, the capital to be 
. repayable to bearer at the end of three years 
from the date of the agreement. The question 
was raised whether the issuing of a debenture, 
professing to be payable to bearer and to be 
negotiable as money, would in a fiscal point of 
view, be competent to a company of this kind ; 
but, without dwelling on that, question, it is 
perfectly clear . . . that the bargain which 
Blakely and Dent made was that, so far as the 
company could do it, debentures which were to 
be payable to bearer, and therefore to be treated 
as money, were to be given to them. Rolt, L.J., 
finding that this was a contract, finding also 
that the contract was embodied in the articles 
of association, and that the company was formed 
to give effect to it, came to the conclusion that 
the company were estopped from setting up, 
upon a claim by holders of these debentures to 
prove for the amounts specified m them, any 
equity or right of set-off which it might have 
against Blakely and Dent, to whom the deben- 
tures were originally given. That was a case, 
therefore, depending on the special circumstances 
of the antecedent contract, to which I have 
already referred. — p, 364. 

Natal Investment Co., In re, considered. 

General Estates Go., In re, City Bank, Ex 
parte (1868) L. R. S Oh. 758; 16 W. R. 919- 
WOOD and SELWYN, L.JJ. 

Blakely Ordnance Co., In re, and General 
Estates Co., In re, followed. 

Natal Investment Co., In re, distinguished. 

Higgs v. Northern Assam Tea Co. (1869) 38 
L. J. Ex. 233 ; L. R. 4 Ex. 387 ; 21 L. T. 336 ; 
17 W. R. 1125. — BRAMWJELL and channell, bb. 
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Higgs v. Northern Assam Tea Co., approved 
and followed. 

Athenaeum Life Assurance Society v.‘ Pooley 
(1858) 28 L. J. Oh. 119; 3 De G. & J. 
291 ; 5 Jur. (n.S.) 129 ; 7 W. R. 167.— 
KNIGHT BRUCE and TURNER, L.JJ. ; 
aiifirmm / 1 Gifl. 102. — STUART, Y.-c., 
distinguished. 

Northern Assam Tea Co., In re, Universal Life 
Assurance Co., Ex parte (1870) 39 L. J. Ch. 829 ; 
L. R. 10 Eq. 458 ; 23 L. T. 639 ; 18 W. R. 1082. 

— ROMILLY, M.R. 

General Estates Co,, In re (supra), applied. 

• Imperial Land Co. of Marseilles, In re, Col- 
borne and Strawbndge, Ex parte (1870) 40 L. J. 
Ch. 93 ; L. R. 11 Eq. 478 ; 24 L. T. 255 ; 19 
W. R. 223.— MALINS, V.-C. 

Athenaeum Life Assurance Society v. Pooley, 

adversely com meiited on. 

Hercules Insurance Co., In re, Brunton’s 
Claim (1874) 44 L. J. Ch. 450 ; L R. 19 Eq. 302 ; 
31 L. T. 747 ; 23 W. R. 2S6.— MALINS, Y.-C. 

Blakely Ordnance Co., In re ; Imperial Land 
Co. of Marseilles, In re, Colborne and 
Strawbridge, Ex parte, and Natal Invest- 
ment Co., In re (supra), discussed. 

Couch v. Credit Eoncicr Co. (1873) 42 L. J. 
<}. B. 182 ; L. R. 8 Q. B. 874 ; 29 L. T. 259 : 21 
W. R. 946.— BLACKBURN, J. (for the Court). See 
judgment, where the earlier cases are discussed ; 
and see “Negotiable Instrument.” 

General Estates Co., In re, and Imperial 
Land Co. of Marseilles, In re, discussed. 
British India Steam. Navigation Co. v. Inland 
Revenue Commissioners (1881) 50 L. J. Q. B. 
577 ; 7 Q. B. D. 165 ; 44 L T. 378 ; 29 W. R. 
610 — grove and LINDLEY, JJ. 

British India Steam Navigation Co. v. 
Inland Revenue Commissioners, dis- 
tinguished. 

Edmonds v. Blama Furnaces Co. (1887) 56 
L. J. Ch. 815 ; 86 Ch. D. 215 (supra, col. 447). 
And see Bechuanaland Exploration Co. v. London 
Trading Bank (1898) 67 L. J. Q. B. 987 ; [1898] 
2 Q. B. 658 ; 79 L. T. 270.— KENNEDY, J., where 
the cases are discussed , and “ Negotiable 
Instrument.” 

Agra and Masterman’s Bank, In re (supra, 
col. 463); Blakely Ordnance Co., In re; 
Athenseum Life Assurance Society v. 
Pooley, and Natal Investment Co., In re 

(supra), referred to. 

Imperial Land Co. of Marseilles, In re, 

discussed and distinguished. 

Gwelo (Matabeleland)Ex'plorationand Develop- 
ment Co., In re, Williamson’s Claim (1900) [1901] 
I Ir. R. 38.— 0. A. WALKER and holmes, L.JJ. ; 
varying porter, m.r. 

And see Smith (Richard) & Co., Ltd., In re 
(1900) [1901] 1 Ir. R. 73— porter, m.r. 


6 . Management. 

List of Members. 

Gihson v. Barton (1875) 44 L. J. M. C. 81 ; 
L. R. 10 Q. B. 329 ; 32 L. T. 396 ; 23 
W. R. S58. — Q.B., approved. And see post, 
col. 467. 

Edmonds v. Foster (1875) 45 L. J. M. C. 41 ; 


33 L. T. 690 ; 24 W. R. 368.— COLERIDGE, C.J., 
ARCHIBALD, J. and AMPHLETT, B. 

Edmonds v. Foster, distinguished. 

Reg. v. Newton (1879) 48 L. J. M. C. 77. — 
COCKBURN, C.J. and POLLOCK, B. 

Grosvenor Bank and. Discount Co. v. Boaler 
(1885) 49 J. P. 774.— pollock, B. and 
DAY, 3., followed. 

Briton Medical and General Life Association, 
In re (1888) 57 L. J. Ch- 874 ; 39 Ch. D. 61 , 59 
L. T. 134 ; 37 W. R. 52.— STIRLING, J. 


Auditors. 

Liberator Permanent Benefit Building 
Society, In re (1894) 15 R. 149 ; 71 L. T. 
406 . — cave and collins, JJ., dictum 
disapproved. 

London and General Bank, In re (No. 2) 
(1895) 64 L. J. Ch. 866 ; [1895] 2 Ch. 166 ; 12 
R. 263 : 72 L. T. 611 ; 43 W. R. 481 ; 2 Manson 
282. — C.A. LINDLEY, LOPES and KAY, L.JJ. 

LOPES, L.J. — It [. Liberator Building Society. 
In ?*c] was not the case of a banking company 
but of a building society. It is true that Cave, J. 
in the course of his judgment, says : “ It seems 
to me that merely because he was appointed 
solicitor to the society, without more, the solicitor 
does not become an officer of the society, any 
more than it has been held that a banker does if 
he is appointed banker to the society, or a broker 
if he is appointed broker to the society, or the 
auditor if he is appointed auditor to the society.” 

I do not think that his attention was drawn to 
the word “ misfeasance ” ; but, however that nmy 
have been, the case which had to be decided was 
not the case of an auditor, but the case of a 
solicitor. — p. 869 

London and General Bank, In re (No. 2), 

discussed and followed . 

Kingston Cotton Mill Co., In re (1895) 65 
L. J. Ch. 145 ; [1896] 1 Ch. 6 ; 73 L. T. 482 ; 44 
W. R. 210 ; 2 Manson 626.— C.A. ; affirming 
V. WILLIAMS, J. 

lord herschell. — I desire to retain abso- 
lute liberty of action, m case it should hereafter 
become necessary, with regard to the ques- 
tion whether London and General Bank, In re, 
was rightly decided. . . . All that we decide is 
that, in a case identical with Loitdon and General 
Bank, In re, as I take this to be in substance, 
the auditor is an officer. We decide that as 
bound by the previous decision of the C. A. 
Beyond that our decision does not go. I say 
this because some general observations were 
made by the learned judge in the Court below, 
as to which I desire to express no opinion. — 
p. 151. 

A. L. smith, l.j. — Three points of distinction . 
have been alluded to. The first is, that in 
London and General Bank, In re, the auditors 
were officers by statute ; but it was pointed out 
by the counsel for the respondent that, although 
that was so, in substance Table A. was incorpo- 
rated in the articles of the bank. The next point 
was, that the articles of the bank contained a 
definite clause which included auditors as officers, 
whereas no such clause existed in the present 
case ; and the third point was that the indemnity 
clause in the articles of the bank referred 
to directors, auditors, and other officers, whereas 
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the indemnity clause in the present case does 
not mention auditors. In my opinion we should 
he frittering away the judgment in London and 
General Banlt, In re, if we were to attempt to 
distinguish the present case from it. Being 
hound by that decision. I say that in any case 
which comes within the terms of that case the 
auditor is an officer of the company. Further 
than that I am not prepared to go on the present 
occasion. — p. 151. 

RIGBY, L.J. to same effect. 

London and General Bank, In re (No. 3) 

(1895) 64 L J Ch. S66 ; [1895] 2 Cii. 673 ; 
12 E. 520 ; 73 L. T.304 ; 44 W. E. 80 ; 2 
Manson 555. — C.A. BINDLEY, lopes and 
rigby, L jj., principles applied. 

Kingston Cotton Mill Co., In re (No. 2) 
[1896] 65 L. J. Ch. 673 ; [1896] 2 Ch. 279 ; 74 
L. T. 568.— O.A. lindley, lopes and KAY, 
L.JJ. ; reversing on this point [1S95] 65 L. J. Ch. 
290 ; [1896] 1 Ch. 331. — V. WILLIAMS, J. 

Gibson v. Barton (supra, col. 465), dis- 
tinguished. 

Western Counties Steam Bakeries and Milling 
Co., In re, Parsons and Robjent’s Case (1897) 
66 L. J. Ch. 354 ; [1897] 1 Ch. 617 ; 76 L. T. 
239 ; 45 W. E. 263, 418.— C. A. 

BINDLEY, L.J .—If sect. 10 of the Winding-up 
Act, 1890, contained the word “auditor,” it 
might well be that Messrs. Parsons and Eobjent, 
having acted as they did, could not be heard to 
say that they were not auditors, and sect. 10 
might very well apply to them. But the word 
“ auditor ” is not m the section. . . . If all persons 
who did auditor’s work for a company were 
officers of the company, the case would be easy ; 
but no decision has yet gone this length, and if 
that were the law the careful examination of the 
Acts of Parliament and articles of association 
made in London and. Getter al JBanh , In re, and 
Kingston Cotton Mill Co., In re, would have been 
quite unnecessary. An auditor may or may not 
be an officer of'a company. So may anybody 
else — for example, a banker or solicitor. Primd 
Jacie such pereons are not officers — see as to 
bankruptcy, Imperial Land Co. of Marseilles, In 
re (supra, col. 457), and as to solicitors, Carter's 
Case (supra, col. 457). But if appointed to an 
office under the company, and if they act in that 
office as officers of the company, they will be 
officers withn?" sect. It) — Liberator Building 
Society, In re (supra) — and no irregularity in their 
appointment would, I conceive, avail them. . . . 
In my opinion Stirling, J. has regarded the 
decisions in London and General Banlting Co., 
In re, and Kingston Cotton Mill Co ., In re, as 
going considerably further than they did. They 
decided two points only — namely, first, that 
auditors might be officers within sect. 10— a 
proposition which, m the first case, was very 
stoutly disputed ; aud secondly, that the auditors 
in those cases were officers of the companies 
there in question — that is, that the persons there 
held to be within sect. 10 really filled the office 
of auditor in those cases respectively. — p. 356. 

A. L. smith, L j. — The first case which is 
relied upon is Gibson v. Barton, where Blackburn 
and Lush, JJ. held (Quain, J. dissenting) . . . 
that “ manager ” in the Act [Companies Act, 
1862, s. 27] meant manager de facto, and that 
a person who performed manager’s work became 
thereby manager ; but how does this estabhsh I 


that a person who performs auditor's work 
becomes an officer of the company ? If the 
words of the section had included the word 
“auditor,” the case would have been applicable, 
but no such word is in the section I agree that 
performing the work of an auditor shows the 
person to be a de facto , though he may not be 
a dejure, auditor ; but to succeed the liquidator 
must show that the person is a de facto “ officer.” 
. . . The next case is Coventry and Dixon's 
Case (supra, col. 429). There two directors (lid 
the work of directors without being qualified 
to be directors. Sir G. Jessel held them to be 
dc facto directors though they were not de jure 
directors, and as such were liable to be proceeded 
against summarily by way of misfeasance 
summons as being directors of the company, who 
are persons designated in the section to be pro- 
ceeded against When this case was under 
appeal (it was reversed upon another point), 
Bramwell, L.J. said, l, if he” — that is, the direc- 
tor — “has done anything wrong as a de facto 
director, no doubt he can be got at under the 
clause.” In this I agree, and if Messrs. Parsons 
and Eobjent had done anything wrong as de facto 
officers they could be got at ; but they have done 
nothing of the sort, for the simple reason that 
they have never become officers of the company 
at all. When examined, Coventry and Dixon's 
Case is only Gibson v. Barton over again. — 
p. 357 

RIGBY, L.J. to the same effect. 

And see National Bank of Wales, In re, Cory’s 
Case (1899) 68 L. J. Ch. 634; [1899] 2 Ch. 629. 
— C.A. (supra, col. 398). 


Interference by Court. 

Colman v. Eastern Counties Ry. (1846) 16 
L. J. Ch. 73 ; 10 Beav. 1 ; 11 Jur. 74 ; 
4 Eailw. Cas. 513 .— langdale, m.r., 

commented, on. 

Forrest r. Manchester, Sheffield, and Lincoln- 
shire Ey. (1861) 4 De G. F. & J. 126 ; 7 Jur. 
(NS.) 887; 4 L. T. 666; 9 W. E. 818.— 
Campbell, L.C. ; affirming, on different grounds , 
30 Beav. 40.— romilly, m.r. And see. post, 
col. 519. 

Colman v. Eastern Counties Ry., approved. 
Att.-Gen. r. London County Council (1901) 
70 L. J. Ch. 367; [1901] 1 Oh. 781.— C.A. 
(supra, col. 443). 

Taylor v. Salmon (1838) 4 Myl. & Or. 134. 
— COTTEN ham, L.C. ; and Hichens , v. 
Congreve (1828) 4 Euss. 662 ; 1 Euss. & 
Myl. 150, n. ; 6 L. J. (0.8.) Ch. 167 ; 32 
E. E. 172. — lyndhukst, l.o., applied. 
Loscombe v. Russell (1830) 4 8im. 8/ — 
shadwell, v.-c., commented on. 
Walworth r. Holt (1841) 10 L. J. Ch. 138 ; 4 
Myl. & Cr. 619.— cottenham, l.c. And see post, 
col. 4C9. 

Hichens v. Congreve, followed. 

Gluckstera v. Barnes (1900) 69 L. J. Ch. 385 ; 
[1900] A. C. 240 ; 82 L. T. 393 ; 7 -Manson 321. 

— H.L. (E.). HALSBTTRY, L.C., LORDS MAONAGH- 
TEN and ROBERTSON. 

LORD MACNAGHTEN.— The third ground of 
defence was that the only remedy was rescission. 
That defence, in the circumstances of the present 
case, seems to me to be as contrary to common- 
sense as it is to authority. The point was settled 
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more than sixty years ago by the decision in 
Sickens v. Congreie, and, so far as I know, that 
case has never been questioned. — p 391. 

[His lordship discussed the case at length.] 
And see supra , col. 398. - 

Hiohens v Congreve and Preston v. Grand 
Collier Dock Co. (1840) 10 L. J. Ch. 73 , 
11 dim 327 ; 2 Railw. Cas 333. — SHAD- 
"WELii, v.-o , approved. 

Foss v. Harbottle (1843) 2 Hare 4G1. — 
WIG-RAM, V.-C. 

Foss v. Harbottle, followed. 

Taylor v. Salmon and ‘Walworth v. Holt, 

commented on. 

Mozley r. Alston (1847) 16 L. J. Ch. 217 ; 1 
Ph. 790; 11 Jur. 316; 4 Railw. Cas. 636.— 
GOTTEN H AM , L.c. And see post , col. 471. 

Foss v. Harbottle and Mozley v. Alston. 

confirmed. 

Lord v. Copper Miners’ Co. (1848) 18 L. J. Ch. 
65 ; 2 Ph. 740 ; 1 Hall & Tw. 85 — COTTEN- 
HAM, L.C. ; reversing 2 DeG. & Sm 308. — KNIGHT 
BRUOE, Y.-0. 

Mozley y. Alston and Exeter and Crediton Sy. 
v. B uller (1847) 16 L. J. Ch. 449 , 11 Jur. 
527, 532 ; 5 Railw. Cas. 211.— COTTEN- 
HAM, L.c.. applied. 

Edwards v. Shrewsbury and Birmingham Ry. 
(1849) 2 De G. & Sm 537 .— knight bruce, v.-o.: 
Yetts v. Norfolk Ry. (1849) 3 De G. & Sm. 293 ; 
13 Jur. 249 ; 5 Railw. Cas. 487. — KNIGHT 

BRUOE, V.-O. 

Mozley v. Alston, applied. 

Hattersley v. Shelburne (Earl) (1862) 31 
L. J. Ch. 873 ; 7 L. T. 650 , 10 W. R. 881 — 

KINDERSLEY, V.-C. 

Foss v. Harbottle, not applied. 

Atwool e. Merry weather (1867) 37 L. J. Ch. 
35 ; L. R. 5 Eq. 464, n.— WOOD, V.-C. 

Atwool v. Merry weather and Featherstone 
v. Cooke (1873) L. R. 16 Eq 29S ; 21 
W. R. 835 .— malins, v.c., distinguished. 

MacDougall Gardiner (1875) L. R. 10 Ch 
606 ; 23 W. R. 846 — C.A. 

James, l J. — The great principle laid down in 
Mozley v. Alston and Foss y. Harbottle was, that 
whatever should be done by the company itself 
through its own internal organisation, ought to 
be left to the company, and ought not to be 
interfered with by this Court. In the cases 
which have been cited [Atwool v Merry weather 
and Featherstone v. Coolie), and upon the state- 
ment of which the Y.-C [Malins, Y.-C.) seems 
to have altered his original opinion, there was a 
doubt whether the legal proceedings had been 
authorised by the company ; and the Court said 
that a meeting ought to be summoned in order to 
ascertain whether the company desired its name 
to be continued as plaintiff or defendant. . . . 
That is not a direction to call a meeting for any 
purpose connected with the management of the 
company, or to do anything which the company 
could do for itself according to its own organisa- 
tion — p. 608. MELLISH, L. J. concurred. 

Mozley v. Alston; Lord v. Copper Miners’ Co.; 
and Foss v. Harbottle, followed. 

MacDougall v. Gardiner (1875) 45 L. J. Ch. 27 ; 
1 Ch. D. 13 , 33 L. T. 521 ; 24 W. R. 118.— C.A. ; 
reversing L. R. 20 Eq. 383 ; 32 L. T. 653 ; 23 
W. R. 808.— malins, V.-C. And see col. 471. 


JAMES, L.J — I think it is of the utmost 
importance m all these companies that the rule 
which is well known in this Court as the rule 
in Mozley v. Alston , Lord v. Copper Miners' Co ., 
and Foss v. Harbottle, should be always adhered 
to, that is to say, that nothing connected with 
internal disputes between the shareholders is to 
be made the subject of a bill by one shareholder 
on behalf of himself and otheis, unless there be 
something illegal, oppressive or fraudulent, some- 
thing ultra tires on the part of the company, 
gud company, or on the part of the majority of 
the company, so that they are not fit persons to 
determine it ; hut that every litigation must be 
in the name of the company, if the company 
really desire to entertain it. — p. 32. 

mellish, L.J. — Is it not better that the rule 
should be, if it is a thing which the majority are 
masters of, that the majority in substance shall 
be entitled to have their will followed 1 That, as- 
I understand it, is what has been decided by 
Mozley v. Alston and Foss v. Harbottle. In my 
opinion that is the rule that is to be maintained. 
— p. 35. BAGGALLAY, J.A. concurred. 

Gray v. Lewis (1S69) L. R. 8 Eq. 526 ; 20 
L. T. 282 , 17 W. R. 431.— MALINS, V.-O., 
commented on. 

British and American Telegraph Co. r. Albion 
Bank (1872) 41 L. J. Ex. 67 ; L. R. 7 Ex. 119 ; 26 
L. T. 257 ; 20 W. R. 413. — BRAMWELL, B. (for 
the Court). 

British and American Telegraph Co. v. 
Albion Bank, approved. 

Gray v. Lewis (supra') and Parker v. 
Lewis (1873) 28 L. T. 91. — MALINS, V.-o., 
reversed. 

Foss v. Harbottle and Mozley v. Alston, 

prineiple applied. 

Atwool v. Merryweather (supra), discussed. 

Grav r. Lewis. Parker r. Lewis (1873) 43- 
L. J. Ch. 281 ; L. R. 8 Ch. 1035 ; 29 L. T. 12 ; 21 
W. R. 923 . — James and mellish, l.JJ. See 
judgments at length. 

Foss v. Harbottle and Gray v. Lewis, 

discussed 

Atwool v. Merryweather, applied. 

Menier v. Hooper’s Telegraph Works Co. (1874)- 
43 L\ J. Ch. 380 ; L. R. 9 Ch. 350 ; 30 L. T. 209 ; 
22 W. R. 396 . — james and mellish, l.jj. 

Foss v. Harbottle, applied. 

Duckett v. Gover (1877) 46 L. J. Cli. 407 ; 6 
Ch. D. 82 ; 25 W. R. 554. — JESSEL, M.R. 

Duckett v. Gover, explained. 

MacDougall v. Gardiner (supra), approved. 

Atwool v. Merryweather and Menier v. 
Hooper’s Telegraph Go., followed. 

Mason r. Harris (1S79) 48 L. J. Ch. 589 ; 11 
Ch. D. 97 ; 40 L. T. 644 ; 27 W. R. 699.— C.A. 
JESSEL, M.R., JAMES and BRAMWELL, L.JJ. 

JESSEL, M.R. — In Duckett v. Gover the com- 
pany were not joined as co-plaintiffs by an over- 
sight of the pleader, and I allowed the case to 
stand over for a fortnight to enable the plaintiff 
to obtain the consent of the company, and he 
got it. Then the defendants moved to strike out 
the name of the company, on the ground that 
they had been added as plaintiffs without 
authority ;■ but I refused the motion, because 
I was satisfied that the company bad consented- 
- — p, 591. 
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Foss v. Harbottle (supra), referred to , Isle of 
Wight Ry. v. Tahourdin (1883) -53 L. J. Ch. 353 : 
25 Ch D. 320 ; 50 L. T. 132 ; 32 W. R. 297.— 
C.A. COTTON, lindley and PRY, L.JJ. ; Tiessen 
v. Henderson. (1S99) 68 L. J. Ch. 353 ; [1899] 1 
Ch. 861 (past, col. 472). 

Foss v. Harbottle, principle not applied. 

Alexander r. Automatic Telephone Co. (1900) 
69 L. J. Ch. 428 ; [1900] 2 Ch. 56 ; 82 L. T. 400 ; 
48 W. R. 546.— c.A. LINDLEY, M.K., RIGBY and 
Y. WILLIAMS, L.JJ.; reversing (1899) 68 L. J. 
Ch. 514 ; [1899] 2 Ch. 302 ; 80 L. T. 753.— 

COZENS-HARDY, J. 

LINDLEY, M.Tt. — The breach of duty to the 
company consists in depriving the company of 
the use of the money which the directors ought 
to have paid up [on their shares] sooner than 
they did. I cannot regard the case as one of 
mere internal management, which, according to 
Foss v. Harbottle , and numerous other cases, the 
Court leaves the shareholders to settle amongst 
themselves. It was ascertained and admitted at 
the trial that, when this action was commenced, 
the defendants held such a preponderance of 
shares that they could not be controlled by the 
other shareholders. Under these circumstances 
an action by some of the shareholders on behalf of 
themselves and others against the defendants is in 
accordance with the authorities, and is unobiec- 
tionable in form — see Meiuer v. Hooper's Tele- 
graph Co. (supra). An action m this form is far 
preferable to an action in the name of the 
company and then a fight as to the right to use 
the name. But this last mode of procedure is 
the only other open to a minority of shareholders 
in cases like the present. — p. 433. 

Foss v. Harbottle ; Mozley v. Alston ; Menier 
v. Hooper’s Telegraph Co. ; MacDougall v. 
Gardiner (supra) ; and North-West Trans- 
portation Co. v. Beatty (1887) 56 L. J. 
P. C. 102 ; 12 App. Cas. 589 ; 57 L. T. 
426 ; 36 W. R. 647.— p c. lord hob- 

HOUSE, SIR B. PEACOCK, SIR R. BAGGALLAY 
and sir R. couch, referred to. 

Burland v. Earle (1901) 71 L. J. P. C. 1 ; 
[1902] A. C. 83 ; So L. T. 553 ; 50 W. R. 241 ; 
■Q Manson 17. — p.c. lords hobhouse, davey 
. and robertson, and sir r. couch. 

Mills v. Northern By. of Buenos Ayres 
(1870) L. R. 5 Gh. 621 ; 23 L. T. 719 ; 19 
W. R. 171. — HATHERLEY. L c., applied. 

Cutbill r. Shropshire Rys. (1891) 7 Times 
L. E. 382.— STIRLING, J. 


7. Meetings of Shareholders. 

Special Resolutions. 

Southall v. British Mutual Life Assurance 
Society (1871) 40 L- J. Ch. 97, 698 ; L.R. 
6 Ch. 614 ; 19 W. R. S65. — L.JJ. ; affirming , 
(1870) L R.11 Eq. 65 ; 23 L. T. 682.— M.R., 
discussed. 

.Kaye v. Croydon Tramways Co. (1898) 67 
Xi. J. Ch. 222 ; [1898] 1 Ch. 358 ; 78 L. T. 237 ; 
46 W. R. 405.— C.A. 

Y. WILLIAMS, L.J. — A great deal has been 
said about the decision of the Court in Southall 
v. British, 8?c. Society, and it has been rather 
argued that the decision of the M.R. and James 
and Mellish, L.JJ. respectively in that case 
was a decision that there was nothing which 
would render invalid a resolution of the majority 


of the shareholders giving a bonus to the servants 
of the company, never mind what was the motive 
of giving the bonus. I do not think myself that 
Southall v. British, $c. Society decides any- 
thing of the sort. James, L.J.. iu dealing with 
this matter, says : “ I agree that if this had been 
done secretly, in all probability it could not be 
supported. But it was done openly, and ap- 
peared on the face of the agreement. There 
was nothing in itself wrong in such an arrange- 
ment, and it was known to all the shareholders. 
...” All that I understand that the L.J. is 
saying there is that, if the circumstances . are 
such as not to import any impropriety in the 
gift which is being made by the shareholders of 
the company by the resolution of its officers, 
there is no reason why that resolution should be 
treated as an invalid resolution. I do not under- 
stand him to mean that such a resolution would 
be valid if it had been passed under different 
circumstances. ... If it does turn out in fact 
that really this money was a real bonus given by 
the purchasing company to the directors of the 
selling company in consideration of the directors 
of the selling company facilitating the contract, 
I wish to say emphatically on my part that, there 
is nothing, m my opinion, in the judgments in 
Southall v. British , C fc. Society which says that 
the majority of the shareholders can bind the 
minority in respect of such a matter as that. 1 
do not want to go in detail into a case which in 
many respects is a different one from the present, 
but as I understand the majority of the Court in 
Hutton v. West Cork Ry. (supra, col. 419), that 
is, the majority of the 0. A., although deciding 
the case upon another ground, upon the ground 
that the company there had already gone into 
liquidation, do, as does Fry, J., affirm this 
proposition which I have been attempting to 
state here — that is, that these are matters which 
are intra vires, but yet are of such a character 
that the majority cannot bind the minority, 
even though the notice itself might be in duo 
form.— p. 231. 

lindley, m.r. and RIGBY, L.J. to same effect. 

Kaye v. Croydon Tramways, discussed. 

Alexander v. Simpson (1889) 59 L. J. Ch. 
137 ; 43 Ch. D. 139 : 61 L. T. 708 ; 38 
W. R. 161 ; 1 Meg. 457. — O.A. bowen and 
fry, L jj , distinguished. 

Tiessen r. Henderson (1899) 68 L. J. Oh. 353 ; 
[1899] 1 Ch. 861 ; 80 L. T. 483 ; 47 W. R. 459 ; 
6 Manson 340. 

kekewioh, j. — It seems to me that Alexander 
v. Simpson is an entirely different case. There 
an extraordinary general meeting was summoned, 
and in the notice summoning that meeting (it is 
not the first time, in my experience, I have seen 
it) it was notified that if the resolutions were 
passed another extraordinary general meeting 
would he held on a certain day to confirm those 
resolutions. The C. A. held that that was not 
sufficient ; that the shareholder was entitled to 
know, not whether a meeting would be held in a 
certain event, but whether it would be held as a 
certainty ; he was entitled to be told after the 
resolutions were passed that they would be con- 
firmed on a certain date. . . . Here there was a 
separate notice convening the confirmatory 
meeting — and that is, no doubt, to some extent, 
in the alternative ; that is to say, there were two 
schemes put before the meeting — a new scheme 
which had only been mentioned at the first 
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meeting, and the old scheme, which had been 
provisionally established at the first meeting : 
and if that new scheme was passed the scheme 
which had received the approval of the first 
extraordinary general meeting would, of course, 
be out of the question altogether, and to that 
extent there was a conditional element about it. 
... I think that # the shareholder had ample 
notice of what was intended to be done, that 
there was nothing conditional to affect his mind, 
and that Alexander v. Simpson does not apply 
to such a case as that. — p. 358. 

Alexander v. Simpson, not applied. 

Jenner Institute of Preventive Medicine, In re 
(1899) 15 Times L. R. 394. — Stirling, j. 

Kaye v. Croydon Tramways Co. [supra), 

distinguished. 

Tor bock v. Westbury (Lord) (1902) 71 L. J. 
Ch. 845 ; [1902] 2 Gh. 871 ; 87 L. T. 165 ; 51 
W. R. 133. 

swineen eady, j.— The case differs wholly 
from Kaye v. Croydon Tramways Co., where 
there were in reality two proposals — one for the 
sale of the undertaking, and the other for pay- 
ment of a substantial sum to the directors as 
compensation for loss of office — and the latter 
was undisclosed. In the present case full notice 
was given of what was intended to be done. — 
p. 846. _ 

Ry. Sleepers Supply Co., In re (1885) 54 L. J. 
Oh. 720 ; 29 Uh D. 204 ; 52 L.T. 731 ; 33 
W. R. 595.— OHITTY, J., distinguished 

Miller’s Dale and Ashwood Dale Lime Co., In re 
(1885) 31 Ch. D. 211 ; 55 L. J. Ch. 203; 53 
L. T. 692 ; 34 W. R. 192. 

bacon, v.-c. — Mr Marten referred to the 51st 
section of the Companies Act, 1862, which enacts 
that there must be an interval of not less than 
fourteen days between the meeting at which a 
special resolution, such as this for the increase of 
capital, is passed, and the meeting at which that 
resolution is confirmed. Here the interval was 
not sufficient. The meetings were held on the 
3rd and 17th January, thus leaving an interval 
of thirteen days, and that is not enough. The 
interval should have been fourteen clear days, 
exclusive of the days of meeting ; and on the 
authority of Chitty, J. [ By. Sleepers Supply Co., 
In re] such a defect is fatal. Now, if the dispute 
here was simply between the company and its 
shareholders and directors, undoubtedly that 
would be so ; but that is not the case I have now 
to deal with. Such an objection as that which is 
now raised does not apply where the creditors of 
the company are concerned. — p. 214. 

Miller’s Dale, &c. Co., In re, and Ry. 
Sleepers Supply Co., In re, not applied. 

Briton Medical and General Life Association 
v. Jones (1889) 61 L. T. 384 .— pollock, b. 

Voting. 

Horbury Bridge Coal, Iron and Waggon Co., 
In re (1879) 48 L. J. Ch. 341 ; 11 Ch. D. 
109—1 14 ; 40 L. T. 353 ; 27 W. R. 433.— 

O.A. JESSEL, M.R., BRAMWELL and BRETT, 
L jj., dicta dissented from. And see post, 
col. 477. * 

Ghillington Iron Co., In re, Mansell, Ex parte 
(1885) 29 Ch. D. 159 , 54 L. J. Ch. 624 ; 52 
L. T. 504 ; 33 W. R. 442. 


[The dicta cited in argument were : “ We 
must import into the case our common know- 
ledge that where a poll is demanded it never is 
taken there and then, and I am by no means of 
opinion that a chairman could direct it to be so 
taken ” — per Jessel, M.R. ; and “ You will have 
some difficulty in persuading me that if a poR is' 
demanded, a chairman can appoint it to be held 
there and then without notice to anybody not 
present.” — per Brett, L.J.] 

KAY, J. — Is it the usual custom — is it the 
universal custom — at public meetings to defer, 
when a poll is asked for, the taking of the poll 
to an adjourned meeting '? If so, I confess I was 
not aware of it. However, I do not profess to 
set up my own personal knowledge as worth 
anything in such a matter, particularly when I 
find that in , . . Horbury Bridge Coal , <§e. Co., 
In re, the late M.R. and the present M.R. are 
stated to have made the observations which 
have been quoted. The point, however, to which 
those observations were addressed did not arise 
for decision in that case, and was not decided : 
and although it seems to have been argued that 
a poll could have been taken then and there, no 
case on the subject was cited. But a case has 
been cited to me of Beq. v. JD'Oyly [(1840) 12 
A. & E. 139 ; 4 P. & D. 52 ; 4 Jur. 1056. See 
“ Ecclesiastical Law ”] where the point arose 
distinctly, and where, after considerable argu- 
ment, Lord Denman gave judgment upon it. 
I see that Sir J. Campbell, Att.-Gen., Mr. 
Thesiger, and Mr. Swann were on one side, and 
Sir F. Pollock, Mr. Cresswell, and Mr. Hayes on 
the other side. The meeting upon which the 
question arose m that case was a vestry meeting 
summoned by churchwardens for the purpose of 
electing new churchwardens, and Lord Denman 
in his judgment said (12 A. & E. 158) : “ The 
meeting being held, and a show of hands taken, 
some one was to declare on whom the nomination 
had fallen. Who was to do that ? Not the body 
of the parishioners who had made the nomina- 
tion. nor the old churchwardens, but the person 
presiding at the vestry, namely, the rector. A 
poll is then demanded ; and it is demandable as. 
of right ; and the president of the meeting is the 
erson to grant it. In the absence of other 
usiness the poll should be taken immediately : 
if time does not allow of that, there must be an 
adjournment for the purpose. Then who is to. 
direct the adjournment ? It is suggested that a 
majority of the voters should do so. But how is 
the majority to be ascertained in so large a con- 
stituency ? ” Then he goes on to say that it is 
not a matter for the majority to decide upon 
whether there should be an adjournment or not, 
but the question is one which ought to be decided 
by the president of the meeting. I take that to 
be a statement, after considerable argument, by 
a very eminent judge of what the common law 
is with reference to meetings and the mode of 
holding them, and what is the legal course to 
take when a poll is demanded. And I confess I 
was surprised to find that it had ever been sug- 
gested with regard to a meeting held under the 
Companies Act, 1862, under a rule in the words 
of the 43rd article of Table A., that a poll 
demanded at a meeting of that kind could not, 
if the chairman so directed, be taken at that 
meeting. It seems to me, with great respect to- 
the dicta which have been ciied to me, that that 
is not law. The law is distinct that a poll can 
be taken at that same meeting. — p. 162. 
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Chillington Iron Co., In re (supra), dis- 
tinguished. 

British Flax Producers’ Co., In re (1889) 60 
L. T. 215 ; 1 Meg. 133. 

KAY, J. — The case cited is entirely different 
from the present case, because there the time of 
the poll was to be fixed by the chairman. — p. 21 6. 

Caloric Engine and Siren Fog Signals Co., 
In re (1885) 52 L. T. 816.— kay, j.. 
not followed. 

Horbury Bridge Coal, Iron and Waggon 
Co., In re [supra, col. 473), distinguished. 

Beg. v. Government Stock Investment Co. 
(1878) 47 L. J. Q. B. 478 ; 3 Q. B. D. 442 ; 
39 L. T. 230. — COCICBTJRN, o.J. and 
MELLOR, j. referred to. 

Bidwell Bros., In re (1893) 62 L. J. Ch. 549 ; 
(1893] 1 Ch. 603 ; 3 R. 377 ; 68 L. T. 342 ; 41 
W. R. 363. — v. WILLIAMS, J. And see post , 
col. 476. 

Caloric Engine, &c. Co., In re, approved 
and followed 

Bidweil Bros., In re, overruled. 

Ernest v. Loma Gold Mines Co. (1896) 66 

L. J. Ch. 17 ; [1897] 1 Ch. 1 ; 75 L. T. 221, 317 ; 
45 W. R. 86. — c.A. ; affirming 65 L. «T. Ch. 850 ; 
[1896] 2 Ch. 572 — CHITTY, j. 

L1NDLEY, L.J. (for Court, line ley and A. L. 
smith, L.JJ .). — The same view [as Chitty, J.’s] 
was taken by Kay, J. m Caloric Engine Co., 
In re, and by the C. A. in Horbury Bridge Coal, 
Stc. Co., In re. It is true that the only point 
decided in this last case was that on a show 
of hands shares ought not to be counted. No 
one suggested that absentees should be counted 
as present, but the observations of Sir G. Jessel, 

M. R. on the mode of voting by show of hands 
are clearly against the propriety of so counting 
them. In Bidwell Bros., In re, Y. Williams, J., 
however, decided that on a show of hands absent 
members entitled to vote by proxy ought to be 
counted as present if their proxy is himself 
present and votes. We agree that this is true if the 
proxy is a non-member and represents only one 

erson — namely, the absentee for whom he votes 

he proxy’s vote must be counted, and that vote 
is in effect the vote of the absentee. But to 
hold that on a show of hands a proxy has more 
than one vote is to introduce a mode of voting 
never heard of in practice, and not, in our 
opinion, required by law. Section 51 of the 
Companies Act, 1862, is a reproduction of sect. 34 
of the Joint Stock Companies Act, 1857, and if 
Y. Williams, J.’s decision is right, a practice which 
has prevailed ever since 1856, if not for even a' 
longer period, will have been improper. Such a 
conclusion makes it necessary to examine the 
grounds on which it is based with great care and 
some suspicion ; and for the reasons above stated 
we have come to the conclusion that the decision 
in Bidwell Bros., In re, is erroneous, and ought 
not to' be followed. — p. 21. And see post, col. 476. 

Horbury Bridge, &c. Co., In re, referred to. 

Younar •«. South African and Australian Ex- 
ploration and Development Syndicate (1896) 65 
L. J. Ch 638 ; [1896] 2 Ch. 268 ; 74 L. T. 527 ; 
44 W. It. 509. — KEKEWICH, J. 

Young v. South African, &c. Syndicate, 
commented on. 

Wall v. London and Northern Assets Corpora- 
tion (No. 2) (1899) 68 L. J. Ch. 248 ; [1899] 

1 Ch. 550 ; 80 L. T. 70 ; 6 Manson 312. 


NORTH, J. — I do not agree with what 
Kekewich, J. appears from the report to have 
thought in Young v. South, African, Jj'C. Syndicate, 
that if the chairman’s decision were held to he 
conclusive at all it would be conclusive, even 
though fraudulently given. I have no doubt 
that fraud could be inquired into at any time, 
notwithstanding any decision of the chairman 
— p 250. f 

Lancaster, Ex parte, Lancaster, In re 
(1877) 46 L. J Bk. 90 ; f> Ch. D. 911 ; 
36 L. T. 674 ; 25 W. R. 699.— c.A. JAMES, 
BAGGALLAY and bramwell, L.jj., dis- 
tinguished. 

Howard v. Hill (1888) 59 L. T. 818; 37 
W. R. 219. 

kekewich, J. — There the claim was in a 
bankruptcy, and the proxy , was given to a 
solicitor to act in the matter of the bankruptcy, 
and James, L.J. says that the essence of it was, 
that the creditor gave the proxy to his solicitor 
that he might go to the meeting and represent! 
him, and the filling m of his name was a mere 
matter of form and not of substance. I think 
that the date of the execution of the proxy here 
was a matter of substance and not of form, — 

p. 820. 

Young v. South African, &c. Development 
Syndicate [supra), not followed. 

Bidwell Bros, In re (supra, col. 476), and 
Ernest v. Loma Gold Mines Co. (supra, 
col. 475), discussed. 

Hadleigh Castle Gold Mining Co.. In rc (1900) 
69 L. J. Ch. 631 ; [1900] 2 Ch. 419 ; 83 L. T. 
400. 

COZENS-HARDY, j.— I think the legislature 
intended, in the case of a special or extraordinary 
resolution, that the chairman’s declaration should 
be conclusive unless challenged by means of a poll 
demanded by five membets. This view, however, 
is directly contrary to that expressed by Keke- 
wich, J. in Young v. South African, fc. Develop- 
ment Syndicate. . . . Kekewich, J. was under 
the impression that the point arose before him 
for the first time. His attention was not called 
to Gold Co., In re, which is reported 11 Ch. D. 
701, but is more fully reported 48 L. J. Ch. 281. 
In that case only seventeen shareholders were 
present. Eleven voted fof the extraordinary 
resolution to wind up voluntarily, two against 
it, and four did not vote at all. No poll was 
demanded, and the chairman declared the reso- 
lution to be carried. It seems plain that this 
was a mistake, for there was not the requisite 
three-fourths majority. Malins, V.-C. treated 
the voluntary winding np as valid, but never- 
theless made a compulsory order. In the C. A. 
this order was reversed. It appears from the Law 
Journal report, p. 286, that counsel for the 
respondent (petitioner) were about to argue that 
the voluntarily winding up was irregular, and 
that the wishes of the sharehulders were hot 
properly ascertained, upon which James, L.J. 
remarked, “ As no poll was demanded the ruling of 
the chairman is by sect. 51 [Companies Act, 1862] 
made conclusive. You cannot go into that now.” 
This apparently was the decision of the whole 
Court. The Court discharged the order of 
Malins, Y.-C., and recognised that the voluntary 
winding up could not be impeached. This deci- 
sion was not brought to the notice of Kekewich, 
J., and under the circumstances I think myself 
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at liberty to disregard his decision, and to follow 
my own view. The result is that I must treat 
the winding up as valid nnd not capable of 
being impeached. ... It is perhaps right that I 
should observe that V. Williams, J. in Bidwell 
Bros., In re , and Chitty J. and the C. A. in 
Ernest v. Loma Gold Mines Co., considered 
whether a chairman had proceeded upon correct 
principles, but the point was not taken that a 
chairman’s declaration is made conclusive, and 
the attention of the Court was not called to the 
authorities. 1 cannot regard either of these cases 
as decisions adverse to the view which I have 
expressed. . . . The decision of the C. A. m Gold 
Co., In re (post, col. 564). is itself a strong illus- 
tration of the doctrine that the Court will not, 
under ordinary circumstances, make a windmg- 
up order after a voluntary winding up at the 
instance of shareholders. — p. 634. 

Hadleigh Castle Gold Mining Co., In re, 

approvd. 

Horbury Bridge Coal, &c. Co., In re (supra, 
col. 473), distinguished. 

Arnot v. United African Land Co. (1901) 70 
L. J. Ch. 306 ; [1901] 1 Ch. 618 ; 84 L. T. 309 ; 

49 W. R. 322 ; 8 Manson 179.— C.A. RIGBY, 
y. williams and Stirling, l.jj. 

v. williams, l.j, — It was argued that Hor- 
hury Bridge Coal. $c. Co., In re, was an authority 
to show that, although in sect. 51 [Companies Act, 
1862] the word used is “conclusive,” that word 
is not to be read as conclusive, but as prinid 
faeie conclusive. I do not agree with the argu- 
ment ; and I think that when Horbury Bridge, 
#c. Co., In re, is looked at it decides nothing of 
the sort. I thought at first that the interlocutory 
■observations of Sir G-. Jessel in that case had refer- 
ence to the words of sect. 51 ; but Stirling, L.J. 
called my attention to the fact that that was not 
so, and that Sir G. Jessel was referring really to 
the thirty-seventh article of association of that 
particular company, the material words of which, 
as set out in the report of that case, were, “ a 
declaration by the chairman that a resolution 
has been carried, and an entry to that effect in 
the book of proceedings of the company, shall be 
sufficient evidence of the fact without proof of 
the number or proportion of the votes recorded 
in favour of or against such resolution” ; and it is 
m reference to those words that Sir G. Jessel says : 
“ Sufficient evidence in the absence of evidence 
to the contrary, but not conclusive evidence.” — 
p. 307. 

Stirling, l.j. to the same effect. 

Hadleigh Castle Gold Mining Co., In re, 
and Arnot v. United African Land Co., 

distinguished. 

Caratal (New) Mines, Ltd., In re (1902) 71 
L. J. Ch. 883 ; [1902] 2 Ch. 498 ; 87 L. T. 437 , 

50 W. R. 572 ; 9 Manson 414.— BUCKLEY, j. 


8. Amalgamation and Eeconstruotion. 

Clinch v. Financial Corporation (1868) 38 
L. J. Ch. 1 ; L. E. 4 Ch. 117 ; 19 L.T. 334 ; 
17 W. E. 84.— 0. A. CAIRNS, L.O., WOOD 
and SELWYN, L.JJ. ; varying 37 L. J. Ch. 
281 ; L. E. 5 Eq. 450.— WOOD, V.-C., 
discussed. 

Oriental Commercial Bank, In re, Alabaster, 
Ex parte (1868) 38 L. J. Ch. 32 ; L. E. 7 Eq. 
273 ; 17 W. E. 184.— giffard, V.-c. 


Clinch v. Financial Corporation, approved. 

Bank of Hindustan v. Alison (1870 — 1871) 40 
L. J. C. P. 1, 117 ; L. E. 6 C. P. 54, 222 (supra, 
col. 405). 

Alabaster’s Case, approved. 

Empire Assurance Corporation, In re, 
Challis’s Case and Somerville’s Case (1871) 
40 L. J. Ch. 431 ; L. E. 6 Ch. 266 (post, 
col. 506), discussed. 

Empire Assurance Corporation, In re, Dougan’s 
Case (1873) L. E. 8 Ch. 540 ; 42 L. J. Ch. 460 ; 
28 L. T. 649 ; 21 W. E. 495. 

mellish, l.j. — T here have been a great many 
cases m which, although the amalgamation has 
been ultra vires, the question has been raised, 
how far the shareholders of the selling company 
have become liable as shareholders of the pur- 
chasing company. . . . But I think those autho- 
rities establish this proposition — that if the share- 
holder enters into no personal negotiation, and 
only acts through his own company, and does 
nothing but consent to and act on the amalgama- 
tion, then, unless the amalgamation is eventually 
completed, he is not bound. That is shown by 
Alabaster's Case ; and I think that case is good 
law. — p. 546. james, L.J. concurred. 

United Ports and General Insurance Co., In re, 
Wynne’s Case, 2S L. T. 805 ; 21 W. K. 726.— 
bacon, v.-o. ; reversed, (1873) 43 L. J. Ch. 138 ; 

L. E. 8 Ch. 1002 ; 29 L. T. 381 ; 21 W. E. 895.— 
JAMES and MELLISH, L.JJ. 

Marine Investment Co., In re, Poole’s 
Executors, Ex parte (1873) 42 L. J. Ch. 
620 ; L. E. 8 Oh. 702 —JAMES and 
mellish, L jj., commented on and applied. 

Tunis Railways Co., In re (1S74) 30 L. T. 512 ; 
22 W. R. 639 . — kalins, V.-o. ; affirmed, 31 L. T. 
264. — C.A. JAMES and MELLISH, L.JJ. 

Dale’s Case (1871) Reilly 11, rejected. 

India and London Life Assurance Co., In re, 
Dyke’s Case (1872) 41 L. J Ch 601 ; L. R. 7 Ch. 
651 ; 27 L. T. 191 ; 20 W. E. 790. 

[This case was decided by Lord Cairns as 
arbitrator in the Albert Assurance Society.] 

james and mellish, L.JJ. said that such a 
case was not citable as an authority in this 
Court. The decision was nothing but the opinion 
of a living lawyer. — p. 603. 

Hallett v. Dowdell (1852) 21 L. J. Q. B. 98 ; 
18 Q. B. 2 ; 16 Jur. 462.— EX. CH. (see 
judgments) ; and Merchant Traders’ Ship 
Loan and Insurance Co., In re, Lord 
Talbot’s Case (1852) 21 L. J. Ch. 846 ; 5 
De G. & Sin. 386. — parker, v.-c., dis- 
tinguished. See post, col. 479. 

Sea Fire and Life Assurance Co., In re, Green- 
wood’s Case (1854) 23 L. J. Ch. 966 ; 3 De G. 

M. & G. 459. 

Hallett v. Dowdall, discussed. 

European Assurance Society, In re, Hort’s 
Case, Grain's Case (1875) 45 L. J. Ch. 321 ; 1 
Ch. D. 307 ; 33 L. T. 766. — C.A. CAIRNS, L.C., 
JAMES and MELLISH, L.JJ. 

Hort’s Case, followed. 

European Assurance Society, In re, Cocker’s 
Case (1S7H) 45 L. J. Ch. 822 ; 3 Ch. D. 1 ; 35 
L. T. 290.— C.A. 

OAIRNB, L.C. — The case is entirely governed 
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by the ratio deoideuM in Sort's Case. — p. 825. 
JAMES, L.J. and baggallay, J.A. concurred. 

Hort’s Case [supra), explained, and followed. 

European Assurance Society, In re, Dowse’s 
Case (1876) 3 Oh. D. 384 ; 46 L. J. Oh. 402 j 35 
L. T. 653. — O.A. 

JAMES, L.J — It is impossible to distinguish 
this case from Hart's Case. ... It was there 
settled that there could be no claim against 
assets which, under the 'deed of settlement, had 
been transferred to another company. The 
question is whether the omission from the 
present policy of the words “ according and 
subject to the provisions of the deed of settle- 
ment of the said society,” which occurred in 
Hort’s policy, can malce any difference between 
that case and this. In each case the directors, 
qud directors, contract that the funds of the 
society shall be liable, and that must mean shall, 
according to the deed of settlement, be liable ; 
the omission of these words being, in my opinion, 
wholly immaterial. — p. 3S7. mbllish, L.J. and 
BAGGALLAY, J.A. concurred. 

European Assurance Society, In re, Riving- 
ton’s Case (1876) 45 L. J. Ch. 804 ; 3 

' Oh D. 10.— 0 A. CAIRNS, L.O., JAMES, 
L.J. and baggallay, J.A., applied. 

European Assurance Society, In re, Doman’s 
Case (1876) 45 L. J. Ch. 801 ; 3 Ch. D 21 ; 34 
L. T. 929. — O.A. CAIRNS, L.C., JAMES, L.J. and 
BAGGALLAY, J.A. 

Evans v. Coventry (1864) 5 De G. M. & G. 
911 ; 3 Eq. R. 545 ; 3 W. R. 149.— knight 
BRUCE and turner, L.JJ. ; reversing 3 
Drew. 76.— KINEERSLEY, V.-c., commented 
on. 

State Fire Insurance Co., In re (1863) 1 De 
G. J. & S. 634; 11 W. R. 746, 1011.— KNIGHT 
Bruce and turner, l, jj. ; affirming 1 H. & M. 
457. — 17000, Y.-C. 

State Fire Insurance Co., In re, applied. 

Kearns v. Leaf (1864) 1 H & M. 681 ; 10 L. T. 
185 ; 12 W. R. 462.— WOOD, Y.-O. 

Kearns v. Leaf, distinguished. 

Doman’s Case, applied. 

Hort’s Case and Crain’s Case, referred to. 

Argus Life Assurance Co., In re (1888) 58 
L. J. Ch. 166 ; 39 Ch. D. 571 ; 59 L. T. 689 ; 37 
W. R. 215.— NORTH, J. 

Kearns v. Leaf, applied. 

Cummins r. Perkins (1898) 68 L. J. Ch. 67 ; 
[1899] 1 Ch. 16 ; 79 L. T. 456 ; 47 W. R. 214— 
C. A. LINDLEY, M.R. and CHITTY, L.J. 

Hallett v. Dowdall (col. 478), Lord Talbot’s 
Case (col. 478), and State Fire Insurance 
Co. , In re, referred to. 

Sovereign Life Assurance Co., In re (1892) 62 
L. J. Ch. 36 ; [1892] 3 Ch. 279 ; 67 L. T. 336 ; 
41 W. R. 1— O.A. LINDLEY, LOPES and A. L. 
SMITH, L.JJ. 

Hay v. Swedish and Norwegian By. (1889) 
5 Times L. R. 460.— C.A ESHER, M.R., 
. cotton and pry, l.jj. ; and Mercantile 
Investment and General Trust Co, v. 
International Co. of Mexico (1891) 7 
Times L. R. 61 6. — C.A. LINDLEY, BOWEN 
and PRY, L.JJ., discussed and explained. 

Dominion of Canada Freehold Estate and 


Timber Co., In re (1886) 55 L.T. 347— 
chitty, J., approved. 

Follit r Eddystone Granite Quarries (1892)' 
61 L. J. Ch 567 ; [1892] 3 Ch. 75 ; 40 W. R. 667. 
— Stirling, J. See judgment at length. 

Empire Mining Co., In re (1890) 59 L. J. 
Ch. 345 ; 44 Ch. D. 402 ; 62 L. T. 493 ; 
38 W. R. 747 ; 2 Megf 191 .— north, J., 
approved 

Alabama, New Orleans, Texas and Pacific 
Junction Ry., In re (1890) 60 L. J. Ch. 221 ; 
[1891] 1 Ch. 213 ; 64 L. T 127 ; 2 Meg. 377— 
O.A. LINDLEY, BOWEN and PRY, L.JJ. 

Alabama, New Orleans, &c. Ry., In re, 

principle approved. 

English, Scottish and Australian Chartered 
Bank, In re [1893] 3 Ch. 385 ; 62 L J. Ch. 825 ; 

2 R. 574 ; 69 L. T. 26S ; 42 W. R. 4.— O.A. ; 
affirming v. williams, j. 

LINDLEY, l J. — 1 adhere to what I said there. 
— p. 408. 

lopes, L.J. — The mode in which the power 
conferred by sect. 2 of the Joint Stock Companies 
Arrangement Act of 1870 on a majority of 
creditors to bind a minority is to be exercised has, 
to my mind, been very well and correctly laid 
down in the Alabama, fe. Mg. Co.’s Case, already 
referred to. What I understand to be decided by 
that case is this, that it is not sufficient for the 
Court to ascertain that the statutory conditions 
have been complied with, the Court must also be 
satisfied that the statutable authority have acted 
bondfde , not adversely to those whom they pro- 
fessed to represent, and that the arrangement con- 
templated is a reasonable one, such as a man of 
business would reasonably approve — reasonably 
with regard to the particular circumstances of 
the case. — p. 414. 

Alabama, &c. Ry., In r e, followed. 

Gillies v. Dawson (1893) 20 Rettie 1119, — 
LORD STORMONTH-DARLING 

Jacobs, Ex parte, Jacobs, In re (1875) 44 
L. J. Bk. 34 ; L. R. 10 Oh. 211 ; 31 L. T. 
745 ; 23 W. R. 251— JAMES and MBLLISH, 
L.JJ., principle applied. 

English, Scottish and Australian Chartered 
Bank, In re, applied. 

London Chartered Bank of Australia, In re 
[1893] 3 Ch, 540 ; 62 L. J. Ch. 841 ; 3 R. 696 ; 
69 L. T. 593 ; 42 W. R. 14. 

v. williams. J. — I allowed this matter to stand 
over m order that I might read the judgment of 
the C. A. in English , $c. Chartered Banh , In re, 
because, the scheme of arrangement in that case 
being very like the scheme submitted to me for 
sanction m this case, and the circumstances 
generally of the two banks not being dissimilar, 
I thought that it would greatly assist me. . . . 
It seems to me, then, that the discharge being 
clearly by operation of law consequent upon 
pending statutory liquidation, the principles laid, 
down by Mellish, L.J., in Jacobs , In re, apply, 
and that, therefore, there is no need, and it would 
not be right, to introduce a reservation of rights 
against sureties into the scheme of arrangement. 
It seems to me, also, that it is unnecessary, at all 
events in a case where the arrangement is arrived 
at pending a winding up by the Court or under 
supervision, a8 distinguished from a mere volun- 
tary winding up. ... As to making provision 
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that the old shareholders shall not escape liability 
by a transfer of the new shares while not fully 
paid, I have the assistance of the judgment in 
English, $a. Chartered Bank , In re. ... I do 
not thmk that I can do anything which amounts 
to a modification of the scheme without sub- 
mitting it again to the creditors ; but I gather 
that the C. A do*s not think that the introduc- 
tion of a term preserving the liability of the 
shareholdeis (the memorandum seems preferable 
to the articles, since the former cannot be altered ) 
would be a modification of the scheme, although 
such a matter has been expressly dealt with in 
some schemes : and the introduction of such a 
provision into the memorandum might affect the 
practical woiking of the scheme, because the old 
shareholders m'ght be deterred by such a pro- 
vision from electing to take shares in the new 
bank. — p. 547. 

Cotton v. Imperial and Foreign Agency and 
Investment Corporation (1892) 61 L. J. 
Oh. 684 •, [1892j 3 Ch. 454 ; 67 L. T. 312. 
— chitty, J. , explained and distinguished. 

Paine (or Pavne) v. Cork Co. (1900) 69 L. J. 
Ch. 156, [1900] 1 Ch. 308; 82 L. T. 44; 48 
W. R. 325 , 7 Mam-on 225. 

Stirling, J. — The M.R. there [Baring- Gould 
and Sharp ington, ftc. Syndicate, In re ([supra, 
col. 394)] appears to be of opinion, as I read his 
judgment, that it is impossible by articles of 
association to deprive dissentient members of the 
benefits conferred on them by sect. 161. Then 
as to . . . Cotton v. Imperial, <$-c Corporation, the 
sale there purported to be made was not a sale in 
a winding up, and that was the ground of the 
decision. It was a sale by a company as a 
going concern under the power conferred on it 
by the memorandum of association; and as 
the L.J. pointed out, the validity of that sale 
could not be impeached by the liquidator, but the 
question would be when he received the shares 
which were the cons.deration for the contract of 
sale what he was to do with them. That does 
not apply to the present case, because this is on 
the face of it a sale in a winding up. — p. 160. 

Cotton v. Imperial, &o. Investment Corpora- 
tion, discussed and principle applied. 

Paine (or Payne) v. Cork Co., referred to. 

Doughtv v. Lomagimda Reefs, Ltd. (1902) 71 
L. J Ch. 888 ; [1902] 2 Ch. 837 ; 51 W. R. 29 ; 
9 Mamon 418 — btj'.’KLEy, j. See judgment. 

"Waterloo Life, &c. Assurance Co., In re, 
Carr’s Case (1864) 33 Beav. 542 — 
romilly, M.R. ; and Times Life Assurance 
and Guarantee Co., In re (1870) L. R. 5 
Ch 381 ; 23 L. T. 181 ; 18 W. R. 559— 
Giffard, L J., distinguished. 

Bank < f London and National Provincial In- 
surance Association, In re, Part’s Case (1870) 
L. R. 10 Eq. 622 ; 23 L. T. 305 ; 18 W. R. 977. 

bacon, v.-o. — There has been no dissolution, 
and therefore the case at the Rolls [Carr’s Case\ 
. . . does not apply. There has been no noiatio, 
and therefore the second case that was referred to 
[Times, Sfe Co., In ?r] does not apply. — p. 628. 
See post, col. 615. 

Agra and Masterman's Bank, In re, Pollock, 
Ex parte (1867) 15 W. R. 554. — WOOD, 
V.-O , distinguished. 

Albert Life Assurance Co., In re (1871) 40 L. J. 
Ch. 505; L. R. 6 Ch. 381; 24 L. T. 768; 19 
W. R. G70.— JAMJES, L.J. 


Albert Life Assurance Co., In re, discussed. 

Nicholl v. Eberhaidt Mining Co. (1888) 58 
L J. Ch. 399 ; 5 Times L. R. 73. — kekewich, J. ; 
affirmed, (1889) 59 L. J. Ch. 103 ; 61 L. T. 489 ; 

1 Meg. 402.— C.A. ESHER, M.R., cotton and 
PRY, L.JJ. 

City and County Investment Co., In re 
(1879) 49 L. J. Ch. 195 ; 13 Ch. D. 475 ; 
42 L. T. 303 ; 28 W. R. 933 — C.A. JESSEL, 
M.R., JAMES and BAGGALLAY, L.JJ. ; 

Bank of Hindustan, China, and Japan, In 
re, Higgs, Ex parte (1865) 2 H. & M. 657 ; 
13 W. R. 937. — wood, v.-C. ; Zuccani v. 
Nacupai Gold Mining Co. (1889) 61 L. T. 
176.— C.A. ESHER, M.R., COTTON and PRY, 

L JJ. ; reversing 60 L. T. 23 — keke- 
wich. j. ; and Weston v. New GuBton 
Co. (1888) 60 L. T. 805.— KAY, s. ; affirmed , 
62 L. T. 75. — 0 A, COTTON and LOBES, 

L. JJ. ; PRY, L.J. dissenting ; and (1891) 64 
L T. 815.— H.L. (E.). HALSBTTRY, L C.. 
LORDS WATSON, HERSCHELL and MORRIS. 
applied. 

Nicholl v. Eberhardt Mining Co. and 
Griffith v. Paget (1877) 46 L. J. Ch 493 ; 

5 Ch. D. 894 ; 25 W. R. 523.— JESSEL, 

M. R., distinguished. 

Postlethwaite v Port Philip and Colonial 
Gold Mining Co. (1889) 59 L. J. Ch. 201 ; 43 
Ch. D. 452 ; 62 L. T. 60 ; 38 W. R. 246 ; 2 Meg. 10. 
— Stirling, J. And see post, col. 483. 

Higgs’ Case ; New Zealand Gold Extraction 
Co. v. Peacock (1893) 63 L. J. Q. B. 227 ; 
[1894] 1 Q B. 622; 9 R. 669; 70 L. T. 
111). — C.A. LINDLEY, A. L. SMITH and 
DAVEY, LJJ. ; and Griffith v. Paget, 
explained. 

Wall v. London and Northern Assets Corpora- 
tion (No 1) (1898) 67 L. J. Ch. 696 ; [1898] 2 
Ch. 469 ; 79 L. T. 249 ; 47 W. R. 219.— c.A. 

lindley, M.R. — When “amalgamating” a 
company with another company or persons or 
firms is spoken of, I confess that I am not pre- 
pared to put any sharp definition upon it. I 
have no doubt that it includes the case put by 
Lord Hatherley in Htggs' Case, and more recently 
by Lord Davey in New Zealand, Spc. Co. v. Pea- 
cock. 1 do not think it necessarily involves the 
formation of a new company to carry on the 
business of an old company. I have no doubt it 
includes that, but 1 do not think it is confined 
to that, and I do not think it is understood to be 
confined to that. I do not see how a company 
as a business transaction can practically amalga- 
mate with persons or companies carrying on 
business unless the company does in some way 
or other sell its assets as a whole. . . . The dis- 
tribution [of shares, the consideration for the sale], 
certainly does not taint the consideration with 
illegality. I think upon the authority of 
Griffith v. Paget, which Stirling, J. acted upon, 
he was quite justified in saying that it did not 
affect the validity of the agreement. . . . The 
only new one is this point about the closure. . . . 
I am aware of the extremely important distinc- 
tion drawn by Lord Eldon in Const v. Harris 
(supra, col. 419). ... I think that principle is as 
important, and perhaps more important, now than 
it was sixty or seventy years ago. But that does 
not mean that a minority who are bent on 
obstructing business, and resolved on talking for 
ever, should not be put down. It means that 
16 


o.c. 
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the majority are not to be tyrannical. After 
hearing what is to be said, they may say, “ We 
have heard enough.” They may say, “ We are 
not bound to listen until everybody is tired of 
talking and has sat down.’’ — p. GOO. 

CHITTY, l.j. to the same effect. COLLINS, l or. 
concurred. 

Griffith v. Paget (supra), distinguished. 
Beeston Pneumatic Tyre Co , In re (1898) 14 
Times L. R- 338. — WRIGHT, J. (post, col. 574). 

Postlethwaite v. Port Philip and Colonial 
Gold Mining Co. (supra, col. 482), and 
Weston v. New Guston Co. (.supra), applied . 

Nicholl v. Eberhardt Mining Co. (supru) r 
observations of ESHER, m.r. dissented from. 
Burdett-Coutts v. True Blue (Hannan’s) Gold 
Mine (1899) 68 L. J. Ch. 692 ; [1899] 2 Ch. GIG ; 
SI L. T. 29 ; 48 W. R. 1. — G.A. 

lindley, m.r — So far as the authorities go, 
it appears to me that this scheme is in principle 
sanctioned by the decision m Postlethwaite v. 
Port Philip Mining Co. and Weston v. New 
(fusion Co., though I think this case goes a step 
further than either of those, or any other which 
I know of. I have not found any case that goes 
quite so far, and that made me pause before 
expressing an opinion upon this ; but having 
looked at the scheme, it appears to me that there 
is nothing ultra vires about it, and if that is so 
this injunction cannot be sustained. I do not 
doubt that this injunction has been moved for 
and encouraged by the query in Buckley’s Com- 
panies Acts (7th edition), p. 428. It is a doubt 
not raised by him, but by my predecessor, Lord 
Esher, in . . . Nicholl v. Eberhardt Mining Co 
The passage in Mr. Buckley’s book is this : 

“ Whether an agreement would be valid by which 
shares not applied for by the shareholders are to 
be at the disposal of the new company, queer e'' 
... -I answer the query by saying that I dissent 
from the observations of my predecessor. He 
was not considering a case like this, but a 
different case, and I cannot help thinking that 
he was addressing himself to the question 
whether he would himself approve the scheme 
or not ; and if in the present case I were 
addressing my mind to the same question, I 
might suggest some modification. — p. 697. 

eomer, L.J. to the same effect. 

Imperial land Co. of Marseilles, In re,Vining’s 
Case, L. R. 11 Eq. 109 ; 23 L. T. 645. — MALINS, 
v.-o. ; reversed , (1870) 40 L. J. Oh. 3, 79 ; L. R. 

6 Oh. 96 ; 19 W. R. 57, 173. — JAMES and 
MBLLISH, L.JJ. 

9. Shares. 

Classes of Shareholders. 

Northumberland and Durham District Banking 
Co., In re, Luard, Ex parte (1859) 1 L. T. 202. — 
xiNdersley, V.-O. ; reversed, (1860) 29 L. J. Ch. 
185, 269 ; 1 De G. F. & J. 533 ; 6 Jur. (n.S.) 5, 331 ; 
8W. R. 297.— knight BRtrcB and turner, l.jj. 

Ness v. Angas (1849) 18 L. J. Ex. 470 ; 3 
Ex. 805; 6 D. & L. 645; 13 Jur. 874. 
— EX., principle applied. 

Ness v. Armstrong (1849) 18 L. J. Ex, 473 ; 4 
Ex. 21 ; 7 D. & L. 73 ; 18 Jtir. 874, — BOLLOCK, 
c.b. (for the Court). 


Barker v. Buttress (1843) 13 L. J. Ch. 58 ; 
7 Beav. 134. — M.R., discussed and approved. 

North of England Joint-Stock Banking Co., 
In re, Gouthwaite, Ex parte (1851) 20 L. J. Ch. 
188 ; 3 Mac. & G. 187 ; 15 Jur. 137. — TRURO 
L.C. 

Northern Coal Mining Co., In re, Blakeley’s 
Executors, Ex parte (1852) 3 Mac. & G. 726 ; 
16 Jur. 299. — truro, l.c. ; ({(firming 19 
L. J. Ch. 566 ; 13 Beav. 133. — LANGDALE, 
m.r. ; and Gouthwaite, Ex parte, ap- 
proved. 

Houldsworth v. Evans (1868) 37 L. J. Ch 
800 ; L. R. 3 H. L. 263 ; 19 L. T. 211.— h.l. (e.) 
(post, col 529). 

Blakeley’s Executors, Ex parte, followed. 

Ness v. Armstrong (supra), distinguished. 

Agriculturist Cattle Insurance Co., In re, 
Baird’s Case (1870) L. R. 5 Ch. 725 ; 23 L. T. 
424 ; IS W. R. 1094.— James, L.j. ; reversing 18 
W. R. 857. — ROMILLY, M.R. 

Leeds Banking Co., In re, Dobson’s Case, 
Fearnside and Dean’s Case (1866) 35 L. J. 
Ch. 307 ; L. R. 1 Ch. 231 ; 12 Jur. (n.S.) 
60 ; 13 L. T. 694 ; 14 W. R. 255. — knight 
bruce and turner, L.JJ. ; reversing 
(1866) 35 L. J. Ch. 75 ; 11 Jur. (n.s.) 
965 ; 13 L. T. 157 ; 14 W. R. 72.— 
kindersley, V -c., distinguished. 

Leeds Banking Co., In re, 'Mallorie’s Case 
(1866) 36 L. J. Ch. 141 ; L R. 2 Ch. 181 ; 15 
L. T. 458 ; 15 W. R. 270 ; reversing 36 L. J. 
Ch. 40; 15 L. T. 236; 15 W. R. 52 .— kindbrS- 
LEY, V.-C. 

turner, l.j. — T he case seems to have been 
considered by the V.-C. as falling, to some extent, 
within Dobson's Case ; hut I do not think that 
Dobson's Case has any application to the present 
case. In Dobson's Case there was a complete 
contract by Mr. Dobson ; he not only signed the 
agreement to take the shares, hut he paid the 
money for the shares ; and the sole question in 
Dobson's Case was, whether he, having signed 
the agreement as executor, and paid the money 
as executor, and taken a receipt for it as execu- 
tor, was entitled, as between himself and the 
other members of the company, to say it was 
the estate, and not himself personally, that was 
liable for the shares. We held that he could not 
be entitled to have the shares in the character 
of executor so as to make the estate liable as be- 
tween him and his partners ; that he could not, 
as between him and his partners in the concern, 
stipulate that the estate, and not he individually, 
should he liable. That was the principle upon 
which Dobson's Case proceeded. — p. 144. cairns, 
l.j. concurred. 

Electric Telegraph Co. of Ireland v. Bunn, 

6 Jur. (N.S.) 1175. — ROMILLY, M.R. ; reversed, 
(1860) 29 L. J. Ch. 913 ; 6 Jur. (N.s.) 123 ; 9 
W. R. 423 ; S. C. nom. Electric Telegraph Co, of 
Ireland, In re, Bunn’s Case, 2 De G. F. & J. 275. 
— KNIGHT BRUCE and TURNER, L.JJ. 

North of England Joint Stock Banking Co., 
In re, Hall’s Case (1849) 19 L. J. Ch. 69 ; 

1 Mac. & G. 307 ; 1 Hall & Tw. 580 ; 5 
Railw. Gas. 624 . — COTtENHAM, L.o. ; re- 
versing 3 De G. & Sm. 80 . — knight 
bruce, v.-c., distinguished. 

Phoenix Life Assurance Co., In re, Hoare’s 
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Case (1862) 31 L. J. Ch. 604 ; 2 J. & H. 229 ; 8 
Jut. (n.S ) 713 ; 10 W. R. 381. — WOOD, V.-C. 

Hoare’s Case, adhered to. 

National Finance Co., In re, Oriental Com- 
mercial Bank, Ex parte (1868) L. R. 3 Ch. 791 ; 
18 L. T. 896 ; 16 W. R. 994.— WOOD and SELWYN, 
L.JJ. # 

Hall’s Case and Hoare’s Case, explained and 
distinguished. 

Buchan’s Case (1879) 4 App. Gas. 5S3. — 
H.D. (SC.) ( post , col. 507). 

National Finance Co., In followed. 

James v. May and Eye (1873) 42 L. J. Ch. 
802; L. R. 6 H. L. 328 — H.L. (e.). LORDS 
CHELMSFORD, COLONSAY and CAIRNS. 

National Finance Co., In re ; Janies v. May 
and Eve ; Hemming v. Maddick (1872) 
L. R. 7 Ch. 396 ; 26 L. T. 665 ; 20 W. R. 
433.— jambs and mellish, L.JJ. ; and 
Kains v. Paine (1874) unreported. — 
jessel, m.r., observed on. 

Heritage v. Paine (1876) 46 L. J. Ch. 295 ; 2 
Ch. D. 594 ; 34 L. T. 947.— HALL, V.-O. See 
judgment. 

James v. May and Eve, explained. 

Hardoon v Belilios (1900) 70 L. J. P, C. 9 ; 
[1901] A. C. 118 ; 83 L. T. 573 ; 49 W. R. 209. 
— P.C. LORD lindley (for the Court) (post, col. 
552). 

Application. 

Adelphi Hotel Co., In re, Best’s Case (1865) 
34 L J. Ch. 523 ; 11 Jur. (N.s.) 498 ; 12 
L. T. 480 ; 13 VV.R 762.— KNIGHT BRUCE 
and turner, JJ. ; reversing 13 W. R. 632. 
— romilly, m.r., distinguished. 

Life Association of England, In re, Thomson’s 
Case (I860) 34 L. J. Ch. 525; 4 Be G. J. & S. 
749 ; 11 Jur. (N.S.) 574 ; 12 L. T. 590, 717; 13 
W. R. 958.— KNIGHT BRUCE and TURNER, L.JJ. ; 
reversing 13 W. R. 852.— romilly, m.r. 

Simpson v. Heaton’s Steel and Iron Co. (1870) 
23 L. T. 510 ; 19 W. R. 148.— malins, v.-C. ; 
reversed , (1871) 25 L. T. 179; 19 W. R. 614.— 
JAMES and MELLISH, L.JJ. 

Joint Stock Discount Co., In re, Sichell’s 
Case (1867) 37 L J. Ch. 373 ; L. R. 3 Ch. 
119; 17 L. T. 363; 16 W. R. 292.— 
CAIRNS, L c. ; reversing 36 L. J. Ch. 814. 
— romilly, m.r. , and International Con- 
tract Co., In re, G. H. Levita’s Case (1870) 
39 L. J. Ch. 673 ; L. R. 5 Ch. 489 , 22 
L. T. 395 : 18 W. R. 476.— GIEFARD, L.J., 
not applied. 

Hercules Insurance Co., In re, Pugh’s Case 
and Sharman’s Case (1872) 41 L. J. Ch. 580 ; 
L. R. 13 Eq. 566 ; 26 L. T. 274.— -MALINS, V -C. 

Sichell’s Case, referred to. 

Albion Assurance Society, In re, Winstone’s 
Case (1879) 48 L. J. Ch. 607 ; 12 Ch. D. 239 ; 
40 L T. 838 ; 27 W. R. 752.— fry, j. (post, col. 
590) ; Trevor v. Whitworth (1887) 57 L. J. Ch. 
28 ; 12 App. Cas. 409. — H.L. (E.) (supra,, col. 406). 

Sichell’s Case, discussed and distinguished. 

General Property Investment Co. v. Mathe- 
son’s Trustees (1888) 16 Court of Sess. 
Cas. (4th series) 282, applied. 

Bellerby v. Rowland and Marwood’s Steamship 
Co. (1902) 71 L. J. Ch. 541 ; [1902] 2 Ch. 14.— 


C.A. ; reversing on this point KEKEWICH, J., 
who had applied Siehell’s Case (see supra, col. 407). , 

Pugh’s Case and Sharman’s Case (supra) and 
Wheal Emily Mining Co., In re, Cox’s Case 
(1863) 33 L. J. Ch. 145 ; 4 De G. J. & S. 53 ; 

3 N. R. 97 ; 9 Jur. (n.s.) 1184 ; 9 L. T. 493 ; 
12 W . R. 92. — KNIGHT BRUCE and 
turner, L.JJ., distinguished. 

Britannia Fire Association, In re, Coventry’s 
Case [1891] 1 Ch. 202; 64 L. T. 185; 60 
L. J. Ch. 1S6 ; 39 W. R. 328-— O.A. lindley, 
BOWEN, and FRY, L.JJ. ; reversing 63 L. T. 480. 
— KAY, J. 

lindley, L. J. — This is not a case of A. agreeing 
to take shares for B., but of A. committing a 
fraud, and not taking shares for himself or any 
one else. — p. 210. 

Coventry’s Case, distinguished. 

Pugh’s Case and Shaman's Case, followed. 

Central Klondyke Gold Mining and Trading 
Co., In re, Savigny’s Case (1898) 5 Manson 336. 

weight, j. — In Coventry's Case there were no 
applications at all for shares, but sham allot- 
ments made by the directors to shareholders, and 
under those circumstances the Court held that 
the directors could not be fixed with liability as 
shareholders, though they might he otherwise 
liable. — p. 338. 

Allotment. 

North of England Joint Stock Banking Co., 
In re, Straffon’s Executors' Case (1852) 1 
De G. M. & G. 576 ; 16 Jur. 435. — ST. 
LEONARDS, L.C. ( see judgment) ; affirming 

4 De G. & Sm. 256 .— knight bruce, 
v.-o. ; and Shortridge v. Bosanquet(1852) 
22 L. J. Ch. 48 ; 16 Beav. 84 .— m.r., 
distinguished. 

Newcastle-upon-Tyne Marine Insurance Co., 
In re, Brown, Ex parte (1S54) 19 Beav. 97.— 
romilly, m.r. (and see post , col. 487) ; Hender- 
son’s Case (1854) 19 Beav. 107 .— romilly, m r. 

Shortridge v. Bosanq.net, applied. 

Escott v. Gray (1S78) 47 L. J. C. P. 606 ; 39 
L. T. 121.— a.P. 

Brown, Ex parte, and Matlock Old Bath 
Hydropathic Co., In re, Wheatcroft’s Case 
(1873) 42 L. J Ch. 853 ; 29 L. T. 324.— 
bacon, v.-c., disapproved. 

Wincham Shipbuilding Boiler and Salt Co., 
In re, Hallmark’s Case (1878) 47 L. J. Ch. S68 ; 
9 Ch. D. 329 ; 38 L. T. 660 ; 26 W. R. 824.— 
bacon, v.-c., affirmed , O.A. JESSEL, m.r., 
JAMES and BRAMWELL, L.JJ. 

Hallmark’s Case, approved. 

Dovey v. Cory (1901) 70 L. J. Ch. 753 ; [1901] 
A. C. 477 . — h.l. (E.) (supra, col. 432). 

Newry and Enniskillen Ry. v. Edmunds 
(1848) 17 L. J. Ex. 102 ; 2 Ex. 119 : 5 
Railw. Cas. 275. — EX. (and see post, 
col. 487), distinguished. 

Southampton Docks v. Richards (1S4D) 1 
Man. & Gr. 448 ; 1 Scott (N.R.) 219 ; 2 
Railw. Cas. 215. — C P. ; and London 
Grand Junction Ry. v. Freeman (1S41) 
2 Man. & Gr. 606; 2 Scott (n.r.) 705. — 
Q.B ..followed. 

Wolverhampton New Waterworks Co. r. 
Hawkesford (1859) 29 L. J. C. P. 121 ; 7 C. B. 
(N.s) 795.— C.P. ; affirmed , (1862) 31 L. J. 
C. P. 184; 11 C. B. (N.s.) 456; 8 Jur. 

16—2 
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(N.S.) 844 ; 5 L. T. 618 ; 10 W. R. 153.— 

EX. CH. 

"Wolverhampton New Waterworks Co. v. 

Hawkesford, explained and approved. 

Irish Peat Co. v. Phillips (1861) 30 L. J. Q. B. 
363 ; 1B.& S. 598 ; 7 Jur. (N.S.) 1189 ; 4 L T. 
806; 9 W. R. 873. — EX.CH.; affirming on other 
grounds 30 L. J. Q. B. 114 ; 7 Jur (N.S.) 413 ; 4 
L. T. 1 15 ; 9 W. R. 416.— CROMPTON and HILL, JJ. 

OHANNELL, B. (for the Court). — The Court of 
Q. B. gave judgment for the defendant. The 
ground on which they proceeded was, that this 
case was concluded by Wolverhampton, ftc. Co. 
v. Hawkesford , and they indicated very consider- 
able doubt of the propriety of that decision. In 
that doubt we do not concur, as it does not seem 
to us that the decision was such as supposed by 
the Court below. What was decided m that 
case was, that there was no sealed register at the 
time of the first call, and unless there was, that 
the defendant was not then a shareholder liable 
to calls. The remark that the defendant was not 
the owner of specific shares, is only in further- 
ance and illustration of the remark that there 
was no sealed register. We think that case was 
rightly decided, but that it was no authority, as 
supposed, for the decision in the Court below. 
And some of us concur in that part of the doubt 
there indicated, namely, whether the want of 
numbering the shares in the register would of 
itself be a bar to this action. — p. 366. 

Wolverhampton, &o. Co. v. Hawkesford and 

Irish Peat Co. v. Phillips, distinguished. 

East Gloucestershire By. v. Bartholomew (1867) 
37 L. J. Ex. 17 ; L. R. 3 Ex. 15 ; 17 L.T. 256 —EX. 

Wolverhampton, &e. Co. v. Hawkesford, 

followed. 

Burke v. Lechmere (1871) 40 L. J. Q. B. 98 ; 
L. R. 6 Q. B. 297 ; 19 W. R. 565 .— q b. 

East Gloucestershire By. v. Bartholomew, 

followed. 

McEven v. West London Wharves and Ware- 
houses Co. (1871) 40 L. J. CK. 471 ; L. R. 6 Oh. 
655 ; 25 L. T. 143 ; 19 W. R. 837. 

JAMES, L.J. — Thereupon it appears to me he 
has done everything, and the company has done 
everything which was necessaiy to make him a 
complete shareholder, subject only, of course, to 
the question which was decided at law in Hast 
Gloucestershire Ry. v. Bartholomew, as to the 
effect of the clause in the Act which at first 
sight appears to restrain the company from 
issuing shares at all, unless a fixed proportion is 
first paid. Probably the question would have 
been, and may still be, an arguable one at law, but 
we conceive ourselves for all purposes entirely 
bound by the decision which has been come to 
by the Court of law updn that subject. — p. 473. 

mellish, L j. to the same effect. 

East Gloucestershire By. v. Bartholomew, 

approved. 

Newry, &c. By. v. Edmunds (supra, col. 486) ; 
New Brunswick and Canada By. and 
Land Co. y. Muggeridge (1859) 28 L. J. Ex. 
193, 365 : 4 H. & N. 160, 580 ; 5 Jur. 
(N.S.) 1131 ; 7 W. R. 495— EX. CH. ; 
Burke v. Lechmere; Brown, Ex parte 
(supra, col. 486); and Wolverhampton, 
&c. Co. v. Hawkesford, distinguished. 

Portal r. Emmens (1876) 46 L. J. C. P. 179 ; 


1 C.P.D 201, 664 ; 35 L. T. 882 ; 25 W. R. 235. 
— C.P.D. ; affirmed, EX. OH. 

Wolverhampton, &c. Co. v. Hawkesford, 
referred to, Stevens r. Chown (1901) 70 L. J. 
Ch. 571 ; [1901] 1 Ch. 894; 84 L. T. 796 ; 49 
W. R. 4 60 65 J. P. 470.— HARWELL, J. ; Devon- 
port Corporation v. Tozer (1902) 71 L. J. Ch. 754 ; 
[1902] 2 Ch. 182 ; 86 L. T. 612.— JOYCE, J. ; Att.- 
Gen v. Ashbourne Recreation Co. (1902) 72 L. J. 
Ch. 67 ; [1903] 1 Ch. 101 ; 87 L. T. 561 ; 51 W. II. 
125.— BUCKLEY, J. 

Portal v. Emmens, distinguished. 

Kipling v. Todd (1878) 3 C. P. D. 350; 47 
L. J. C. P. 617 ; 39 L. T. 188 ; 27 W. R. 84,— 
C.A. 

THESIGER, L.J. (for self, BRAMWELL and BAG- 
G ALLAY, L.JJ.). — We cannot agree with the argu- 
ment of Mr. Benjamin that the ratio decidendi 
was limited to the narrow ground of an estoppel 
founded upon the special circumstances of the 
case, although the judgment of Cockbum, C.J., 
and the concluding passages of the judgment of 
the M.R., lend some colour to the argument; 
but we read the judgment as deciding that 
where, by an Act of Parliament, persons’ names 
are incorporated into a company having a share 
capital, and the same persons are also named as 
director’s, while the holding of a certain number 
of shares is prescribed as a qualification for the 
office of directois, these legal consequences 
follow ; First, each corporator, ex necessitate rei, 
becomes a member’ of the company, and as such, 
and apart from the definition of shareholder 
grven rn sect. 3 of the Gompanres Clauses Con- 
solidation Act, 1845. must be considered as 
holding at least one share in the company ; and 
each person named as a director must be con- 
sidered as holding the number of shares consti- 
tuting the prescribed qualification : Secondly, 
sect. 36 of the last-mentioned Act, under which 
the scire fatuas m this and similar cases is issued, 
authorises its issue against any shareholder. 
Section 8 of the same Act defines “shareholder” 
as meaning 11 shareholder, proprietor, or member 
of the company,” and consequently execution 
may issue against a person who by the special 
Act is constituted a director, a member of the 
company, and therefore a shareholder. The 
decision m Portal y. Emmens , though going to 
the length we have mentioned appears to us to 
go no farther, and the facts there proved showed 
that the defendant on the one hand had done 
nothing for the purpose of getting rid of his- 
position as director, with its consequent obliga- 
tions, and on the other hand had done nothing- 
towards satisfying the liability of the plaintiff,' 
under which the company by its special Act 
itself had come. It is a long step from such a 
case to the present, where years after directors 
have resigned their offices, and other persons de 
facto acted in their stead, without any claim 
being made by the company to treat the original' 
directors as shareholders, a creditor of the com- 
pany whose claim against it only first arose long 
after their resignations, attempts to treat those 
original directors as still shareholders ; and we- 
are of opinion that such a claim cannot under 
the circumstances of this case be supported. — 
p. 366. 

Portal v. Emmens, distinguished, Esparto 
Tiadiug Co., In re (1879) 48 L. J. Ch. 573 ; 12 
Ch. D. 191 ; 28 W. R. 146.— HALL, v.-o. {see- 
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supra, col. 41 (!) ; applied , South London Fish 
Market Co., In re, (1888) 89 Ch. D. 324 • 60 L. T. 
68 ; 37 W. R. 3 ; 1 Meg. 92. — C.A. COTTON, FRY 
and lopes, l.,tj. 

Kipling v. Todd (supra), followed. 

Mannnatt v. Brett (1885) 54 L. T. 165. — 
DENMAN and MA'SHEW, JJ. 

Yelland, Ex parte, Port of London Ship- 
owners’ Loan and Assurance Co., In re 

(1852) 21 L. J. Ch. 852 ; 16 Jur. 609.— 
KNIGHT BRUCE and ORANWORTH, L.JJ. ; 
affirming 5 De G. & Sm. 395. — barker, 
v -c. ; and Cookney, Ex parte, Electric 
Telegraph Co. of Ireland, In re (1858) 28 
L. J. Ch. 12 ; 3 De G. & J. 170 ; 26 Beav 
6 ; 5 Jur. (N.S.) 77 ; 7 W. It. 22.— knight 
bruce and turner, L.JJ., aj)plird by 
the m.r. 

Carmichael’s Case (1850) 17 Sun. 163. — 
SHADWELL, v.-0., distinguished. 

Bloxam, Ex parte, New Theatre Co., Tn re 
<1864) 33 L. J. Ch. 519, 674 ; 4 De G. J. & S 
447 ; 10 L. T. 772 , 12 IV. R. 995.— turner, L. ,t. ; 
knight bruce hesitating; affirming 33 Bcav. 
529. — ROMILLY, M.R. 

TURNER, L.J.— In thatease [Carmichael's Case] 
there had been no definite agreement to take 
any number of shares, and no undertaking , no 
deposit was made, and what was said about the 
allotment had reference to this circumstance. — 
p. 576. 

Bloxam’s Case, distinguished. 

Llanharry Hematite Iron Ore Co.. In re, Tot- 
Inll, Ex parte (1865) 35 L J. Ch. 120 ; L. R. 1 Ch 
85 ; 11 Jur. (N.S.) 1009 ; 13 L. T. 485 ; 14 W. It. 
153. — TURNER, L.J, ; KNIGHT BRUCE. L.J. 
doubting. And see supra , col. 415. 

Bloxam’s Case, followed. 

Richmond Hill Hotel Co., In re, Elkmgton’s 
Case (1867) 36 L. J. Ch. 593 ; L. R. 2 Ch. 
511 ; 16 L. T. 301 ; 15 W. R. 665.— 
turner and cairns, L.JJ., distinguished. 

Richmond Hill Hotel Co., In re, Pellatt, Ex 
parte (1867) 36 L. J. Ch. 613 ; L. R. 2 Ch. 527 ; 
16 L. T. 442 ; 15 W. R. 726. 

turner, L.J. — The case differed essentially 
from Elkington's Case , for in the latter case there 
was a formal letter of allotment of the shares, and 
receipt of the certificates of the shares. — p. 615. 

cairns, L.J — In that, case [Elkington's Cased] 
there appeared to the Court to have been two 
agreements, one an unqualified agreement to take 
the shares, the other a collateral agreement to 
pay calls by supplying goods. In the present 
case. ... as for Mr. Hodges’ letter of July 14, 
that letter being from Mr. Hodges in his indi- 
vidual capacity, did not bind the company to 
allot shares to Mr. Pellatt Nor, the company 
not being bound or having agreed to allot 
shares, did Mr. Pellatt's formal application of 
July 20, and the registration of him as holder of 
the shares, make a completed contract, between 
him and them, m default of a reply by the com- 
pany to his application, and a communication to 
him of the fact, of the allotment of the shares to 
him. This view was not opposed to the principle 
of the decision m Blo.ram's Case. — p. 615. 

Pellatt’s Case, distinguished. 

International Contract Co , lure, Levita’s Case 
(1S67) L. R. 3 Cli. 36 ; 17 L. T. 337 , 16 W. R. 95. 


ROLT, L.J. said Abe room's ( Marquis ) Case 
(supra, col. 414) was very different : he had 
never applied for shares, but they had been 
allotted to him, and a fictitious loan entered by 
way of deposit, and there was no proof that he 
ever acted, or intended to act as a director. . . . 
Great reliance was placed upon the dicta in 
Pellatt’s Case, but if read with the context, they 
were seen not to be of universal application. — 
p. 3S. 

Bloxam’s Case and Cookney, Ex parte 

(supra), distinguished. 

Universal Banking Corporation, In re, Gunn, 
Ex parte (1867) 37 L. J. Ch. 40 ; L. E. 3 Ch. 
40 ; 17 L. T. 365 ; 16 W. R. 97. — ROLT, L.J. 

Pellatt’s Case and Elkington’s Case (supra), 
discussed. 

Paraguassu Steam Tramroad Co., In re, Black, 
Hawthorn & Co.’s Case (1872) 42 L. J. Ch. 404 ; 
L. R. 8 Ch. 254 ; 28, L. T. 50 : 21 W. R. 249.— 
C.A. (post, col. 605). 

Peruvian Bys., In re, "Wallis’s Case (1868) 
L. R. 4 Ch. 325, n.— WOOD and SELWYN, 
L.JJ ..followed. 

Peruvian Rys., In re, Robinson’s Case (1869) 
L. II. 4 Ch 322 ; 20 L. T. 96 ; 17 W. R. 454.— 
SELWYN and Gl BEARD, L JJ. ; reversing 19 L. T. 
716. — MALINS, Y.-O. 

United Ports Co.. In re, Beck’s Case 

(1874) 43 L J. Ch. 531 ; L. 11. 9 Ch. 392 ; 
30 L T. 346 ; 22 W. R. 460.— JAMES and 
MELLISH, L.JJ , distinguished. 

Railway Time Tables Publishing Co., In re, 
Sandy’s Case (1889) 58 L. J. Ch. 504,; 42 Ch. D. 
98 ; 61 L. T. 94 : 37 W R. 531 ; 1 Meg. 208.— 
C A. (post, col. 513) ; Hemp Yam and Cordage 
Co., In re, Hmdley’s Case (1896) 65 L. J. Ch. 
591 ; [1896] 2 Ch. 121 : 74 L. T. 627; 44 W. E. 
630; 3 Manson 187. — C.A. LINDLEY, LOPES 
and KAY, l.jj.: reversing 65 L. J. Ch. 322. — 
V. WILLIAMS, J. 

Hemp Yarn and Cordage Co., In re. Hind- 
ley’s Case ; Bultfontein Sun Diamond 
Mines, In re, Hughes and Norman, Ex 
parte (1897) 75 L. T. 669 ; 13 Times L. R. 
156— C.A. LINDLEY, A. L. SMITH and 
RIGBY, L.JJ. ; and Bentley & Co. and 
Yorkshire Breweries, In re, Harrison, Ex 
parte (1893) 69 L. T. 204.— o.A. LIND- 
LEY. lopes and A. l smith, l.jj., 
distinguished. 

Consort Deep Level Gold Mines, In re, Stark’s 
and Elliston’s Cases (1897) 66 L. J. Ch. 297 ; 
[1897] 1 Ch. 575 ; 76 L T. 300 ; 45 W. R. 227, 
420.— c.A. ; reversing 66 L. J. Ch. 122. — north, j. 

lindley, l.j. — Speaking generally, an under- 
writer of shares agrees to take so many, not 
exceeding a certain number, as a company may 
require, in order to make up the total number, 
without which business cannot be commenced ; 
and until the company knows how many it 
wants from the underwriter, I do not see how 
it can be in a position to accept his offer. Upon 
this point I concur with the view taken by Kay, 
L.J. in Hindley's Case. In Bultfontein Sun 
Diamond, Mines, In re, the terms were such that 
notice of acceptance was inferred from the reten- 
tion of the letter by the person to whom it was 
addressed, without more. But no such inference 
can be fairly drawn m this case, as the number 
ot shares for which the letter was accepted 
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had to be communicated to the underwriter. 
... So far I agree with the view taken by 
North, J. He, however, decided that Stark was 
estopped from denying Akerman’s authority to 
apply for shares in his name ; and the learned 
judge came to this conclusion on the authority of 
the decision of this Court m Harrison, Ex purte , 
which, however, was a very different case from 
the present. The facts in Harrison, Ex parte, 
may be shortly stated as follows : Harrison (who 
carried on business under the name of Pearson & 
Co.) had signed an underwriting letter which had 
been accepted by the person to whom it was 
addressed — that is, Lakeman. By that letter 
Harrison agreed to subscribe or find subscribers 
for 300 shares (neither more nor less) in a 
brewery company, and to apply for them on a 
particular day ; and, in the event of his not 
applying for them on that day he empowered 
Lakeman to apply for them in his name. So 
far as appeared by that letter, there was no con- 
dition whatever for the exercise of this power, 
except — first, the non- application by Harrison 
for 300 shares on the day named ; and secondly, 
the acceptance by Lakeman of the offer made 
by the letter to him. Harrison had not applied 
for the shares, and the acceptance of the offer 
appeared from Lakeman’s signed acceptance on 
the document itself. In another document (of 
which the company had no knowledge or notice) 
Harrison had stipulated that the acceptance of 
Ins offer by Lakeman should be communicated 
to him by a particular day This was not done, 
nor was Harrison ever in fact informed before 
shares were allotted to him that Lakeman had 
accepted his offer. The Court held that Harrison 
was estopped from denying that Lakeman had 
authority to apply for 300 shares in his name. 
That case turned entirely on the private letter. 
The case was fought ancl decided with reference 
to that, and what was said about estoppel 
was addressed to the controversy there raised. 
Whether what was said about estoppel would 
have been applicable if there had been no private 
letter it is unnecessary to consider. The point can 
be reconsidered when it arises, and JBultfontem 
Sun Diamond Mines, In re, can be considered 
with it.— p. 300. 

A. l. SMITH and RIGBY, L.JJ. to the same 
effect. 


Consort Deep Level Mines, In re, Stark’s 
Case {supra), applied. 

Gutta Percha Corporation, In re (1899) 15 
Times L. It. 1S3. — byrne, j 


Payment — Cash . 

London, Hamburg and Continental Ex- 
change Bank, In re, Evans’s Case (1867) 
36 L. J. Ch. 501 ; L. R. 2 Oh. 427 , 16 

L. T. 253 ; 15 W. B. 543.— L.JJ. (and see 
supra, col. 405) ; South Blackpool Hotel Co., 
In re, Migotti, Ex parte (1867) 36 L. J. 
Ch. 531 ; L. R. 4 Eq. 238 ; 16 L. T. 271 ; 
15 W. R. 731 . — romilly, M.R. ; South 
France Wine Growing Districts Co., In re, 
De Beville, Ex parte (1868) 38 L. J. Ch. 
18 ; L. R. 7 Eq, 11 ; 17 W. R. 19.— 
romilly, m.r. ; and Heyford Co., In re, 
Pell’s Case (1869) 38 L. J. Ch. 564 ; L. It. 
8 Eq. 222; 17 W. R. 1054.— ROMILLY, 

M. R. ; reversed on the facts, 39 L. J. Ch. 


120; L. R. 5 Ch. 11 ; 21 L. T. 320, 412 ; 
18 W. 11. 31. — giffard, L.J.. applied. 

China Steamship and Labuan Coal Co., In re, 
Drummond’s Case (1869) L. 11. 4 Ch. 772 ; 21 
L. T. 317 ; 18 W R. 2.— gif card, l.j. 

Migotti’s Case, followed. 

Evans’s Case; Drummond’s Case, and Pell’s 
Case, explained. 

Heyford Ironworks Co., In re, Eorbcs’ and 
Judd’s Case (1870) L. R. 5 Ch. 270 ; 39 L. J. Ch. 
422 ; 22 L. T. 187 ; IS W. E. 302. 

giffard, l.j. — T his case is plain and simple, 
and is a mere repetition of Miyotti 's Case, which 
proceeds on the ground that if a man signs the 
memorandum of association lie is bound to take 
shares from the company, and does not satisfy 
that obligation by taking them from someone 
else. It was said in the Court below that 
Drummond's Case and Pell's Case are not recon- 
cilable with Era ns’s Case, but this is not so. 
Drummond's Case arose under an agreement for 
amalgamation, under which shareholders in each 
company were to take shares in the new company 
m lieu of their shares in the old. Drummond, 
who engaged to take shares m the new company, 
and pay for them, fulfilled his obligation by 
taking them and giving up his old shares. There 
was a direct dealing between Drummond and the 
new company, and the new company received a 
benefit from him, which satisfied his obligation 
to them. So m Poll's Case, there was a direct 
agreement between Pell and the company, by 
which his agreement to take and pay for shares 
was satisfied, the company receiving property 
from him instead of money. — p. 273. 
hatherley, l.o. to the same effect. 

Forbes’ and Judd’s Case, applied. 

Baglan Hall Collieries Co., In re (1870) 39 
L. J. Ch. 591 ; L. R. 5 Ch. 346 ; 23 L. T. 60 ; 18 
W. R. 49. — GIFFARD, L.J. 

Pell’s Cas followed. 

Bosworthen and Penzance Mining Co., In re, 
Jones’s Case (1870) 40 L. J. Ch. 133 ; L. It. 6 Ch. 
48. — JAMES and mellish, L.JJ. 

Pell’s Case, observed on. 

Anglo-Moravian Hungarian Junction Ry., 
In re, Dent’s Case (1873) L. R. 15 Eq. 407 ; 22 
W. R. 45. — JAMES, L.J. (for WIGICEHS, V.-C.) ; 
affirmed, 42 L. J. Oh. 474, 857 ; L. R. 8 Ch. 768 ; 
28 L. T. 264, 888. — SELBORNE, L.O. 

Drummond’s Case; Pell’s Case ; Baglan Hall 
Collieries Co., In re, ancl Jones’s Case, 

observed on. 

Pe.n’allt Silver Lead Mining Co., In re, Fother- 
gdl’s Case (1873) 42 L. J. Ch. 481 ; L. E. 8 Ch. 
270 ; 27 L. T. 124 ; 21 W. R. 301.— SELBORNE, 
L.C., JAMES and mellish, L.JJ. See judgments 
at length ; and see post, col. 490. 

Fother gill’s Case and Harmony and Montagu 
Tin and Copper Mining Co., In re, Spargo’s 
Case (1873) 42 L. J. Ch. 488 ; L. E. 8 Oh. 
407 ; 28 L. T. 153 ; 21 W. R. 306.— JAMES 
and mellish, L.JJ. ; observations of mel- 
lish, l.j. commented on. And see post , 
col. 496. 

Pen’allt Silver Lead Mining Co., In re, Fraser’s 
Case (1873) 42 L. J. Ch. 358 ; 28 L. T. 158 ; 21 
W. R. 642. 

romilly, m.r. — I cannot help feeling regret 
at the definition of Mellish, L.J. on the subject 
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as to whether it would be a good plea of payment 
at law to satisfy the statute. I regret that we 
should have to discuss what would answer the 
terms of a good plea of payment at law, because 
according to the former decisions of this Court 
there must be what we consider a good payment 
in equity, aud there has been no payment in 
cash in equity. Recording to Mellish, L J., also, 
this statute has not made the ease any different 
to what it was before. His remarks m giving 
judgment in FothergilV s Case. , judging from the 
report which I am referring to [21 W. R. 301], 
leave it where it was before. — p. 360. 

Dent’s Case (supra) \ Fother gill's Case; 
Mercantile Trading Co., In re, Schroeder’s 
Case (1871) 40 L. J. Ch. 130 ; L. R. 11 Eq. 
131 ; 23 L. T. 456 ; 19 W. R. 93.— MALINS, 
v.-O. ; Spargo’s Case, and Baglan Hall 
Collieries Co., In re ( supra ), considered. 

Limehouse Works Co., In re, Coates’ Case 
(1873) 43 L. J. Ch. 538 ; L. R. 17 Eq. 169 ; 29 
L. T. 636 ; 22 W. R. 228. — MALINS, Y.-C. 

Coates’ Case, followed. 

Baglan Hall Collieries Co., In re, com- 
mented on. 

Tavarone Mining Co., In re, Pritchard’s 
Case (1873) 42 L. J. Ch. 768 ; L R. 8 Ch. 
956 ; 29 L. T. 363 ; 21 W. R. 829.— JAMES 
and mellish, L. jj. , distinguished. 

Appletreewick Lead Mining Co., In re (1874) 
43 L. J. Ch. 793 ; L. R. 18 Eq. 95.— MALINS, Y.-C. 

Dent’s Case, approved. 

Welton v. Saflery (1897) 66 L. J. Ch. 362 ; 
[1897] A. C. 299 ; 76 L. T. 505 ; 45 W. R. 508 ; 
4 Manson 269. — H.L. (E.) (post, col. 515). 

Baglan Hall Collieries Co., In re, andFother- 
gill’s Case, discussed. 

Appletreewick lead Mining Co., In re, 

distinguished . 

Malaga Lead Mining Co., In re, Firmstone’s 
Case (1875) 44 L. J. Ch. 617 ; L. R. 20 
Eq. 524 ; 23 W. R. 867.— JESSEL, M.R., 
followed. 

Carribean Co., In re, Crickmer’s Case (1875) 44 
L. J. Oh. 595. — malins, v.-c. ; affirmed , (1875) 46 
L. J. Ch. 870 ; L. R. 10 Oil. 614 ; 24 W. R. 219. 
—JAMES and MELLISH, L.JJ. 

Baglan Hall Collieries Co., In r followed. 

Leinster Contract Corporation, In re [1902] 
1 Ir. R. 349. — PORTER, M.R. 

Crickmer’s Case, distinguished. 

Wedgwood Coal and Iron Co., In re. Anderson’s 
Case (1877) 7 Ch. D. 75 ; 47 L. J. Ch. 273 ; 37 
L. T. 560 ; 26 W. R. 442. — C.A. ; reversing 34 
L. T. 943.— MALINS, v.-O. 

JESSEL, m.e — A suggestion was made which" 
wasnotone of thegroundsof the V.-C.’s judgment, 
that you cannot have a contract under this 
section with a director or promoter, and observa- 
tions were made with reference to dicta of the 
late learned Mellish, L.J. in Crickmer's Case, 
where he said that the contract must be with 
some person external to- the company. As I 
understand him, what he meant was this. The 
case before him referred to the mere registration 
of the articles of association, that is, the articles 
constituting the company, and it was decided 
that it was not a sufficient contract. What he 
meant by “ external ” was not being a part of 


the original constitution of the company, but a 
contract made by the company as a corporation 
and somebody else. But that somebody else 
might be a director or promoter. He did not say 
he must be a person unconnected with the 
company, but that the person must be external to 
the company, that is, a person external in the 
sense I have mentioned as not being one of the 
members of the company, merely co-operating m 
the formation of the company. That appears to 
me to he the only fair interpretation that can 
be put upon his words, which is iu my opinion 
consonant with the law of the case. — p. 104. 

baggallay and thesiger, L.JJ. to the same 
effect. 

And see post, col. 500. 

Universal Provident Association, In re, 
Daniell’s Case (1857) 26 L. J. Ch. 563 ; 
1 De G. & J. 372 ; 5 W. R. 677 ; 3 Jnr. 
(N.S.) 803. — TURNER, L.J. ; KNIGHT BRUCE, 
L.J. doubting, distinguished. 

Western of Canada Oil Lands and Works Co., 
In re, Carling’s Case (1876) 45 L. J. Ch. 5 ; 1 
Ch. D. 115 ; 33 L. T. 645 ; 24 W, R. 165.— O. A. 
JAMES and MELLISH, L.JJ., BRAMWELL, B. and 
brett, J. ; reversing L. R. 20 Eq. 580.— 
JESSEL, m.r. And see jiost, col. 500. 

mellish, l.j. — Now the argument has been 
based upon Darnell's Case. It is said, “ There 
are two steps in the breach of trust you have 
committed — the one the allotting of the shares, 
which makes you a shareholder and a member ; 
and, secondly, the paying them up ; and that 
we are entitled to adopt so much of the transac- 
tion as relates to allotting the shares and making 
you a shareholder, while we repudiate that 
portion of the transaction which represents the 
shares as being paid up.” Darnell's Case is 
relied on as an authority for that. Now, in my 
opinion, there is a material distinction between 
Dan iell's Case, and the present case. In Daniell's 
Case there was no contract between any third 
person and the company, entitling that third 
person to paid-up shares at all. The only con- 
tracts which took place wete between the 
directors and the particular director to whom the 
shares were allotted. It was a case in fact, where 
the directors made presents of the shares of the 
company to each other ; and in that state of 
things it was held, and it is not necessary to say 
whether it was held correctly or not, that quoad 
the allotment the thing may be ratified. Turner, 
L.J. said that was a breach of trust, too, although 
I confess I should have rather thought the more 
correct way of putting it would be that quoad 
the allotment of shares to the directors, it was 
perfectly valid, but quoad entering them as paid 
up, it was a breach of trust, and therefore that 
which was a breach of trust could be done away 
with, whereas that which was not a breach of 
trust must remain. — p. 9. 
james, L.J. to the same effect. 

Spargo’s Case (supra) ; Carling’s Case, and 
British Provident Life and Guarantee 
Association, In re, De Ruvigne’s Case 
(1876) 46 L. J. Ch. 360 ; 5 Ch. D. 306 ; 
36 L. T. 329 ; 26 W. R. 476.-0^ 

JAMES, L.J., BRETT and AMPHLETT, JJ.A., 
distinguished. 

Church and Empire Fire Insurance Co., In re, 
Pagin and Gill’s Case (1877) 46 L. J. Ch. 779 ; 
6 Ch. D. 681; 37 L. T.,89, 25 W. JR. 905.— 
HALL, V.-C. 
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Spargo’s Case (col. 492), distinguished. 

Church and Empire Fire Insurance Fund, 
In re, Andress’ Case (1878) 8 C'h. D. 126 ; 47 
L. J. Ch. 679 ; 38 L. T. 266 ; 26 W. R. 507.— C.A. 
JESSEL, M.K., BAGGALLAY and THESIGER, L.JJ. 

Thesiger, L.J — The facts here are very 
similar to those in Spargo's Case, but they just 
fall short of what is necessary to make the 
principle of that case apply. In that case there 
was a liability on the part of the company to pay 
in cash, so that a plea of payment bv the shai e- 
bolders could be supported, since such a plea can 
be supported either by payment in cash or by an 
agreement to set off a cross demand payable m 
cash. — p. 128. 

Fothergill's Case (col. 492), followed. 

Spargo's Case, distinguished. 

Government Security Eire Insurance Co., In re, 
White’s Case (1879) 4S L. J. Ch. S2U ; 12 Ch. D. 
511 : 41 L. T. 333 ; 27 W. R. 895. — c.A. JAMES. 
BRETT and COTTON. L.JJ. ; reversing 10 Ch. D. 
720. — hall, V.-c. And see post. 

Paraguassu Steam Tramroad Co.. In re, 
Ferrao’s Case (1874) 43 L. J. Ch. 482 ; 
L. It. 9 Ch. 355 ; 30 L T. 211 ; 23 W. R. 
386. — JAMES and MCLLISH, L JJ., applied. 

Regent United Service Stores, In re, Bentley, 
Ex paite (1879) 49 L. J. Ch. 240 ; 41 L. T. 500 ; 
28 W. It. 165.— FRY. J. 

Spargo’s Case and Ferrao’s Case, followed. 

Barrow-in-Fumess and Northern Counties 
Land and Investment Co., In re (1880) 14 Ch. D. 
400 : 42 L. T. 888.— c.A. JAMES, brett and 
COTTON, L.JJ. 

Carling’s Cas & (supra), distinguished , Newport 
and South Wales Shipowners' Co., In re, Rowland’s 
Case (1880) 42 L. T. 785. — C.A. JESSEL, M.R., 
BAGGALLAY and BRAMWELL, L.JJ. ; followed, 
Dominion of Canada Plumbago Co., In re, Kirby’s 
Case (1882) 46 L. T. 682 — pry, J. ; distinguished, 
Itv. Time Tables Publishing Co., In re (i8S9) 58 
L, J. Ch. 504 ; 42 Ch. 1). 98 (post, col. 513). 

Ferrao’s Case, distinguished. 

Land Development Association, In re, Kent's 
Case (18S8) 39 Ch. D. 259 ; 57 L J. Ch. 977 ; 59 
L. T. 449 : 86 W. E. 818 ; 1 Meg. 69.— C.A. ; 
affirming 37 Ch. D. 508. — KAY, J. 

pry, l.j. — The effect of the decisions of this 
Court in Fothergill’s Case (supra, col. 492), 
Spargo's Case, and White's Case (supra) has 
been to strike out of the statute [Companies 
Act, 1867, s. 25] for the purpose of every 
Court bound by those decisions those words “ in 
cash ” ; and as this Court is so bound, we are 
not at liberty to have recourse to these words. — 

p. 268. 

lopes, L.J. — The authorities have clearty 
determined . . . that by a payment in cash, 
according to the words used in this section, is 
meant any such transaction as would in an 
action at law for calls on the shares support a 
plea of payment. ... It appears to me it [the 
transaction in the present case] was an agree- 
ment between Mr. Kent and the directors that a 
certain debt due to him from the company, hut 
not payable m present i , should be applied to his 
liability, not then existing, but which might 
arise at some future time. Now, is this a pay- 
ment, or, in other words, would it support a plea 
of payment in cash for calls? It is to he 


observed no entry was made in the books, and 
there is no writing off of the amount, I am 
cleaily of opinion it would nut. It has been 
said that this case is like Forma's Case , and Mr. 
Kent relies on Ferruo's Case. I cannot see that 
Ferrao’s Case assists him. On the contrary, l 
think it is against him ; because if that case is 
looked at it would appear that t*he principle of it 
was this. Ic w r as not held m that case that the 
contract or the judge’s order was a sufficient 
payment, but it was held that the actual writing 
off the amount in the books of the company was 
eiuivalent to payment. — p. 271. 

cotton, l.j also discussed the cases. 

Ferrao’s Case and Spargo’s Case, applied. 

Matlock Old Bath Hydrop ,thic Co,, In re, 
Maynard’s Case (1873) 43 L. J. Ch. 116 ; 
L. K. 9 Ch. 60 ; 29 L. T. 630 ; 22 W. R. 
119.— C.A. SELBORNE, L.O.. MELLISH and 
JAMES, L.JJ. ; reversing 29 L. T. 48 ; 21 
W. R. 882.— bacon, v.-c. ; and Kent’s 
Case, distinguished. 

Jones, Lloyd & Co., In re, Jones’ Case (1 8S9) 58 
L. J. Ch. 582 ; 41 Ch. D. 159 ; 61 L. T. 219 ; 37 
W. R. 615 ; 1 Meg. 161. 

north, J. — I need not refer in detail to Kent's 
Case, because there the Court held that there was 
not a present agreement, but merely a contract 
as to something which was to be done in future. 
There being nothing immediately due either 
from the company m respect of their debt, 
or from the shareholder in respect of calls upon 
the shares, there was nothing as to which there 
could be a payment in cash. In my opinion, 
there was m the case now before me a present 
agreement that a sum immediately payable by 
the company to T. F. Hampton should be applied 
in paying up in full the shares of the respon- 
dents, and that, m my opinion, is equivalent to 
payment of the shares in cash. — p. 585. 

Spargo’s Case, commented on. 

Johannesburg Hotel Co., In re, Zoutpansberg 
Prospecting Co., Ex parte (1890) 60 L. J. Ch. 
391 ; [1891] 1 Ch. 119; 64 L. T. 01 ; 39 W. R. 
260 ; 2 Meg. 409. — C.A. halsbury, l.c., BOWEN 
and pry, L.JJ. 

Spargo’s Case and Kent’s Case, referred to. 

Washington Diamond Mining Co., In re (1893) 
62 L. J. Ch. 895 ; [1893] 3 Ch. 95 ; 2 R. 523 ; 
69 L. T. 27; 41 W. R. 681.— C.A. LINDLEY 
and KAY, L.JJ. 

Spargo’s Case, approved and followed. 

Larocque v. Beauehemin (1897) 66 L. J. P. 0. 
59 ; [1897] A. C. 358 ; 76 L. T. 473 ; 45 W. It. 
639 ; 4 Manson 263.— P.c. LORDS hersohell, 
WATSON, MACNAGHTEN, MORRIS and SHAKE. 

Johannesburg Hotel Co,, In re, Zoutpans- 
berg Prospecting Co., Ex parte; Spargo’s 
Case ; Ferrao’s Gasp (supra, col. 495) ; 
and Larocqne v. Beauehemin, approved. 

North Sydney Investment Co. v. Higgms (1899) 
68 L. J. P. C. 42 ; [1899] A C. 263 ; 80 L. T. 
303 ; 47 W. R. 481 ; 6 Manson 321. — p.c. LORDS 
morris and davey and sir r. couch. 

Fothergill’s Case (supra, col. 492), followed. 

Jarvis & Co., In re (1898) 68 L. J. Ch. 145 ; 
[1899] 1 Ch. 193 ; 79 L. T. 727 ; 47 W. R. 186 ; 
6 Manson 116. — romer, j. 
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Jarvis & Co., In re, (listing wished. 
Whitehead Bros., In re (1900) 69 L. J. Cb. 
■607 ; [1900] 1 Ch. 804 ; 82 L. T. 670 ; 48 W. R. 
585. 

Cozens-hardy, J.— I think that this case is 
quite distinguishable from Jarvis $ Co., In re. 
There can be no difficulty about identifying 
these shares with those in the memorandum. — 

p. 608. 

Whitehead Bros., In re, not followed. 

Jarvis & Co., In re, followed'. 

Dawnay, Ltd., In re (1900) 83 L. T. 47 ; 48 
W. R. 600. — KEKEWICH, J. 

Jarvis & Co., In re, and Dawnay (Archibald 
D.), Ltd , In re (1900) 35 L. J. N. C. 
412 ; W. 1ST. (1900) 152. — ROMER, J., 
followed. 

Whitehead Bros., In re, distinguished. 
Timmma (Ebenezer) & Sons, In re (1901) 71 
L. J. Ch. 121 ; [1902] 1 Ch. 238 ; 9 Manson 47, 
196. — BUCKLEY, J. 


Uegistered Contract. 

Imperial Rubber Co., In re, Bush’s Case 
(1874) 43 L. J. Ch. 772 ; L. R. 9 Ch. 554 ; 
30 L. T. 458 ; 22 W. R. 699. — JAMES and 
hellish, l.jj., explained. 

Heaton’s Steel and Iron Co , In re, Blyth’s 
Case (1876) 4 Ch. D. 140; 36 L. T. 124; 25 
W. R. 200.— C.A. JAMES, L.J., BAGGALLAY and 
BRETT, JJ.A. 

JAMES, l.j. — I think it desirable to say, as the 
■appellant appears to have been misled by the 
marginal note to Bush's Case , that the notion 
that shares are only issued when the certificates 
are issued is a blunder which could hardly be 
attributed to us. — p. 142. 

Blyth’s Case, distinguished . 

British Fanners’ Pure Linseed Cake Co., In re 
1878) 47 L. J. Ch. 415; 7 Ch. D. 533.— c. A. 
post, col. 520). 

Blyth’s Case, distinguished. 

Barangah Od Refining Co.. In re, Arnot’s Case 
-(1887) 57 L. J. Ch. 195 ; 36 Ch. D. 702 ; 57 L. T. 
353. — O.A. COTTON, BOWEN and FRY, L.JJ. 

cotton, L.J. — It is true that James, L.J. in 
Blyth's Case, did say that as between the com- 
pany and the allottee (from whom Blyth pur- 
chased) the shares were at the time fully paid 
up shares within the meaning of the articles ; but, 
as the contract was not registered, Blyth was 
liable as the holder of unpaid shares. I am not 
certain that he did not refer to the particular con- 
stitution of that company, the articles of associa- 
tion of which provided that “all shares allotted 
•or issued as the consideration for the purchase of 
any property were to be considered as fully paid 
up,” and the contract there was to grant and to 
take simply those shares. It may be said here 
that the contract was for particular shares, and 
that it provided, though ineffectually, that the}' 
should be shares fully paid up. In Blyth's Case 
the contracting party who contemplated taking 
the shares had taken them, and allowed them to 
be put in his name upon the register ; and when 
upon the register with his knowledge, he had 
dealt with them by transferring them to Mr. 
-Blyth, who was placed on the list of contribu- 
tories, and who contended that he was under no 
liability m respect of the shares. In my opinion 


that has no bearing upon what has to be decided 
in the present case. I only refer to it because 
reference has been made to the observation of 
James, L.J., the effect of which I have stated. — 
p. 198. 

Arnot’s Case, distinguished. 

Ry. Time Tables Publishing Co., In re (1889) 
58 L. J. Ch. 504 ; 42 Ch. D. 98 {post, col. 513). 

Arnot’s Case, followed. 

Gunn v . . Muirhead (1899) 1 Fraser 1079. — 
LORD 1CINNEAR (for the Court). 

Government Security Fire Insurance Co., 
In re, Mudford’s Claim (1880) 49 L. J. Ch. 
452 ; 14 Ch. D. 634 ; 42 L. T. 825 ; 28 
W. R. 670. — HALL, v.-c ., followed. 

Government Security Investment Co. v. 
Dempsey (1880) 50 L. J. Q. B. 199. — denman 
and LINDLEY, JJ. 

Mudford’s Claim, followed. 

Great Australian Gold Mining Co., In re, 
Applcyard, Ex parte (1831) 50 L. J. Ch. 554 ; 
18 Ch. D. 587 ; 45 L. T. 552 ; 30 W. R. 147.— 
HALL, Y.-C. 

Mudford’s Claim and Appleyard, Ex parte, 

questioned. 

Addlestone Linoleum Co , In re (1887) 57 
L. J. Ch. 249 ; 37 Ch. D. 191 ; 58 L. T. 428 ; 36 
W. II. 57, 227.— C A. COTTON, LINDLEY and 
LOPES, L.JJ. 

lindley, L.J — I cannot agree with luce 
Hall Bolling Mills Co., In re. {post, col. 513), 
and Plushy naston Tube Go., In re (post, col. 513), 
where it was held that shares in limited com- 
panies could he issued at a discount. . . . The 
principle on which Houldswurth v. City of 
Glasgow Bank (post, col. 509), was decided by 
the H. L. was, that a shareholder contracts to 
contribute a certain amount to be applied in 
payment of the debts and liabilities of the com- 
pany, and that it is inconsistent with his position 
as a shareholder, while he remains such, to claim 
back any of that, money ; he must not, directly 
or indirectly, receive back any part of it ; and 
this appears to me to govern the present case. 
I think that the cases before Hall, V.-C. — Mud- 
ford's Claim and Appleyard, Bx paHe — cannot 
be relied on. In each of those cases there were 
old debts in payment of which the shares had 
been given, and this might support the decisions 
that there rvas a right to prove ; but, in my 
opinion, the orders were wrong in form. Liberty 
might perhaps have been given to prove for the 
old debts, bat liberty could not, I think, be 
properly given to prove for the calls. — p 254. 

lopes, L.J. — I will assume that the contract 
here was to issue fully paid-up shares, though 
I doubt it. Then Houldsmorth v. City of 
Glasgow Bank decides that a shareholder cannot 
claim damages against the company of which he 
is a member for misrepresentations by which he 
was induced to take his shares. The proper 
remedy is rescission of the contract. Here rescis- 
sion has become impossible, and the shareholder 
has no remedy at all against the company. It 
is urged that this case maybe distinguished from 
Houldsworth v. City of Glasgow Bank, because 
there damages were claimed for misrepresenta- 
tions, here for breach of contract ; but that does 
not appear to me to be a substantial distinction. 
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Our decisions may be inconsistent with Hud- 
j aril's Claim and Appleyard , Mx parte, but I do 
not think these cases are to be relied on. — ib. 

Addlestone Linoleum Co,. In re ( supra ), appT ted, 
New Chile Gold Mining Co.. In re (1888) 57 L. J. 
Oh. 1012 ; 38 Ch. D. 475 ; 59 L. T. 506 ; 36 W. E. 
909.T- NORTH, J. ; df sen. wed, Wragg (E. J.), Ltd., 
In re (1897) 66 L. J. Ch. 419 ; [1897] 1 Ch. 79(5. 
— C.A. (post, col. 500). 

Poole Fire Brick and Blue Clay Co., In re, 
Hartley's Case (1875) 44 L. J. Ch. 95, 
240 ; L. R. 10 Ch. 157 : 32 L. T. 106 ; 23 
W. E. 203. — c.A. CAIRNS. L.c. and 
HELLISH, L.J. ; u firming L. E. 18 Eq. 
542 . — jessel, M.R., distinguished. And 
see past, col. 500. 

Smith r. Brown (1896) 65 L. J. P. C. 89 ; 
[189G] A. C. 614 ; 75 L. T. 213 ; 45 W. E. 132. 
— P.C. 

LORD HOBHOUSE (for self, HALSBURY. L.C., 
LORDS HERSCHELL, WATSON, MACNAGHTEN, 
MORRIS and DAVEY and sir R. couch). — T heir 
lordships have been furnished with a copy of the 
agreement in Hartley's Case. It was made 
between a Mr. Boden of the one part, and a 
Mr. Field of the other part. Field is described 
as the agent of a company then being formed, 
and of the promoters thereof. Boden agrees to 
sell and Field to purchase certain property at 
the price of 6,000?., to be paid as to 4.S00?. by 
an equivalent amount of fully paid-up shares in , 
t he intended company, and as to, 1200?. in cash i 
after the registration of the company. If the 
company should fail within thirty days of regis- 
tration to adopt the agreement the vendor was 
to be at liberty to annul the sale. After the 
formation of the company, but before the regis- 
tration of the agreement under the Act of 1867, 
200 of the vendor’s paid-up shares were issued 
to his assignee or nominee Hartley. After the 
issue, registration of the agreement, which had 
been previously overlooked, was effected. Then 
the 200 issued shares were cancelled, and 240 
new ones aRotted to Hartley. Those proceedings 
gave rise to two questions : first, the official 
liquidator put Hartley on the list in respect of 
the 200 cancelled shares ; and the question was 
whether the cancellation was valid. The Court 
held that it was ; pointing out that 200 paid-up 
shares were part of the purchase-money, and 
that if they were not granted the vendor would 
to that extent be still unpaid. Owing to inad- 
vertence, the 200 shares first issued were liable 
to calls, and in rectifying that mistake the 
company were only doling without suit what 
the Court would have ordered them to do. 
Their lordships notice these facts because in the 
report of the case in L. E. 18 Eq. 542, and L. E. 
10 Ch. 157 the statement of the case is confined 
to the cancelled shares, and except for one pas- 
sage in Lord Cairns’s judgment, there is nothing 
to show that the sufficiency of the agreement 
was in controversy. But from other reports 
(44 L. J. Ch. 240 ; 32 L. T. 106 : and 23 W. E. 
203), it is clear that the official liquidator put 
Hartley on the list, in respect of the 240 new 
shares as well as the 200 cancelled ones, and 
that the sufficiency of the agreement came into 
question with respect to those shares, and was 
upheld in both Courts, and that Mellish, L.J. 
expressed his concurrence with Lord Cairns. . . . 
The only document purporting to be an agree- 


ment which has been registered in the present 
case, and the only document theiefore which it 
is necessary to consider, is that of July 30th, 
1888. The Courts below regard it as a contract 
sufficient to comply with the exigencies of sect. 57 
of the Companies Act of 1874 [New South Wales]. 
In the opinion of their lordships that document is 
not a contract in any proper nense of the word. 
It is nothing more than a resolution by certain 
persons intei ested m a mining property setting 
forth the manner in which they proposed to put 
the property before the public. It does not 
create, nor was it intended to create any legal 
rights, duties, or obligations as between the 
persons expressed to be parties to it. It was a 
contract in form only. The persons interested 
in the property and the shareholders in the com- 
pany to be registered were just the same persons 
over again in a different guise ; they had, as 
stated above, already distributed the whole of 
the share capital among themselves. In Hartley's 
Case there was a genuine sale, and a genuine 
purchase, and a genuine bargain to pay the price 
by paid-up shares issued to the vendor, who 
could enforce the bargain under peril of annulling 
the sale. — p. 93. 

Smith v. Brown, distinguished and ex- 
plained 

London Health. Electrical Institute, In re 
(1897) 75 L. T. 658 ; 3 Manson 338.— 

V. WILLIAMS ; affirmed. 76 L. T. 98 ; 45 

W. E. 566. — C.A. (post, col. 561). 

Smith v\ Brown, distinguished. 

Pell’s Case (svpra, col. 491), Anderson’s Case 
(rupra, col. 493), and Theatrical Trust, 
In re, Chapman’s Case (1895) 64 L. J Oh. 
488 ; [1895] 1 Ch. 771 ; 13 R. 462 ; 72 
L. T. 461 ; 43 W. R. 553 ; 2 Mauson 304.— 
v. »williams, J., approved . 

Wiagg (E. J.), Ltd., In re (1897) 66 L, J. 
Ch. 419 ; [1897] 1 Ch. 796 ; 76 L. T. 397 ; 45 
W. E. 557 ; 4 Manson 179 —c.A. lindley, a. l. 
smith and rigby, L.JJ. See the judgments, 
where all the cases are discussed. 

May’s Metal Separating Syndicate, In re, 
Smithson’ b Case (1898) 68 L. J. Ch. 46 ; 
79 L. T. 663 ; 5 Manson 342.— WRIGHT, J., 
followed. 

Northern Creosoting and Sleeper Co., In re 
(1898) 79 L. T. 407 ; 5 Manson 347.— BYRNE, J. 

Carling’s Case (supra, col. 494) ; Hartley’s 
Case (supra, col. 499) ; Kirby’s Case (supra, 
col. 495), and New Eberhardt Co., In re, 
Menzies, Ex parte (1889) 59 L. J. Ch. 73 ; 
43 Ch. D. 118 ; 62 L. T. 301 ; 38 W. R. 
97 ; 1 Meg. 441.— a. A. COTTON, BOWEN 
and FRY, L.JJ , followed. 

Common Petroleum Engine Co., In re, Eisner 
and M Arthur’s Case (1895) 65 L. J. Ch. 76 ; 
[lb95] 2 Ch. 759 ; 13 E. 840 ; 73 L. T. 338 ; 44 
W. E. 361 ; 2 Manson 598.— ROMER, J. 

Common Petroleum Engine Co., In re, 
Eisner and McArthur’s Case, adopted. 

Coolgardie Consolidated Gold Mines, In re 
(1898) 14 Times L. R. 277. — WRIGHT, j. ; 
and Jackson & Co., In re (1898) 68 L. J. 
Ch. 190 ; [1S99] 1 Ch. 348 ; 79 L. T. 662 ; 
6 Manson 125. — KEKEWIOH, J., dis- 
tinguished. 

Transvaal Exploring Co. v. Albion (Transvaal) 
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Gold Mines (1899) 68 L. J. Ola. G70 ; [1899] 2 
Oh. 370 ; 48 W. R. 108 ; 7 Manson 61. 

BYRNE, J. — In the case that I have before me 
the company is bound to issue shares, if at all, 
as fully paid up — that is to say, the contract if 
acted upon binds the company to issue fully 
paid-up shares, and does not confer a power upon 
or reserve a poweijto the company to pay other- 
wise than by means of fully paid-up shares. On 
the other hand I have been referred to Cool- 
gar die, d)T. Mines, In re, before Wriglit, J. 
There the contract provided that the directors of 
the purchasing company might discharge it 
either wholly m cash or partly in cash and 
partly in fully paid-up shares, so that it appears 
that there was no final determination that the 
shares to be given as the purchase price were 
to be otherwise than m cash. So also in . . . 
Jucftson Jj • Co. , In re, the determination was left 
to the directors whether they should pay wholly 
or partly in cash, shares, or debentures. — p. (172. 

Karaskhoma Exploring and Prospecting 
Syndicate, In re, Pyke and Gibson’s Case 

(1897) 66 L. J. Ch. 67 6; [1897] 2 Ch. 
451 ; 77 L. T. 82 ; 26 W. E. 37 ; 4 Manson 
249.— C.A. BINDLEY, LOPES and CHITTY, 
l.jj , discussed. 

New Eberhardt Co. In re Qmpr n'), followed. 

Maynards, Ltd., In re (1898) 67 L. j. Ch. 186 ; 
[1898] 1 Ch. 515 ; 78 L. T. 150 ; 46 W. K. 346. 
— KEICEWIOH, J. 

Maynards, Ltd., In re, overruled. 

Karaskhoma, &e. Syndicate, In re, dis- 
tinguished . 

Frost & Co., Ltd., In re (1899) 68 L. J. Ch. 
544 ; [1899] 2 Ch. 207 ; 80 L. T. 849 ; 48 W. R. 
39. — C.A. ; affirming (1899) 67 L. J. Ch. 691 ; 
[1898] 2 Ch. 556 ; 79 L. T. 269 ; 47 W. R. 27.— 

ROMER, J. 

A. L. smith, L J. — That ease [ Karaskhoma , fio. 
Syndicate, In re] turned upon an agreement which 
did not, in my opinion show any consideration at 
all, because it merely referred to an earlier agree- 
ment m this way— ‘‘ for the considerations therein 
mentioned.” It has been said that to constitute a 
contract in writing within sect.25 of the Companies 
Act, 1867, the consideration must be shown. I 
agree, but in the cited case the contract did not 
show any consideration at all. . . . The judg- 
ments in the decided cases appear to me to go 
this length — that the particularity m the state- 
ment of the consideration need only show the 
nature and not the details of the consideration. 
I wish to point out that where on the face of the 
agreement which is filed the nature of the con- 
sideration is stated, that is all that sect. 25 requires. 
I therefore agree with the decision of Rorner, J. 
in this case, and not with that of Kelcewich, J. 
in Maynards, Ltd., In re, a case m which the 
point now raised was not fully argued. — p. 547. 

rigby and y. williams, l.jj. to the same 
effect. 

' Frost & Co., Ltd., In re, distinguished. 

Watson & Co., In re (1899) 68 L. J. Ch. 660 ; 
[1899] 2 Ch. 509 ; 81 L. T. 85 ; 48 W. E. 40 ; 7 
Manson 97. 

kekewich, J. (after discussing Karaskhoma , 
ffc. Syndicate, In re, and Frost <$• Co., Ltd., In re) 
concluded : Now, the purchaser here does not 
see the “ nature of the consideration ; ” it is 
only stated to be the sale and purchase of 


property. It may be copyhold, freehold, or 
leasehold, or anything that fairly comes withm 
the meaning of property. I do not understand 
the L.JJ. to say m Frost t y* Co., Ltd., In re, that 
there need be no statement of the nature of 
the consideration ; and, as I have pointed out, it 
is distinctly stated by Y. Williams, L.J., and 
concurred in by the other L JJ., that the refer- 
ence to another contract will nof suffice. To my 
mind, this case does not come within the decision 
of the C. A. in Frost J’ 1 Vo , Ltd., In re, and a 
sufficient contract has not been filed. — p. 662. 

Karaskhoma, &c. Syndicate, In re (supra), 
explained 

African Gold Concessions and Development 
Co., In re, Markham and Darter’s Case (1899) 
68 L. J. Ch. 724 ; [1899] 2 Ch. 480 ; SI L. T. 
145 — c.A. ; affirming 08 L. J. Ch. 215 ; [1899] 

1 Ch. 414 ; 80 L. T. 282 ; 47 W. E. 509 ; 6 
Manson 84. — weight, j. See post, col. 521. 

sir l\ Jeune. — It seems to be perfectly clear 
that the object of that section [sect. 25] is that it 
should be shown and made public what shares 
are not to be taken as liable to be paid for in 
full in cash. That has to be shown by a contract, 
and a contract determining it otherwise — deter- 
mining, that -is to say, that something else is to- 
be given or has been given for them. It is 
necessary, inasmuch as it is provided that 
there should be a contract, that it should be 
shown what the consideration is ; that is sub- 
stantially what was held in Karaskhoma, fye. 
Syndicate , In re; it is not necessary that it 
should be shown in detail, because, although 
some part of the argument addressed to us 
appears to he based on this ground, it is not the 
object of that section to determine whether the 
company made a good bargain or not. — p. 726. 

See now Companies Act, 1898 (61 & 62 Yict. 
c. 26). 

Rescission of Contract. 

Universal Provident Life Association, In re, 
Bell’s Case (1856) 26 L. J. Ch. 137 ; 22 
Beav. 35 ; 2 Jur. (n.s.) 844. — romilly, 
m.r. ; and Holt’s Case (1856) 22 Beav. 4S. 
— romilly, m.r., approved 

North of England Joint-Stock Banking Co,. 
In re, Dodgson’s Case (1849) 3 De G. & 
Sm. 85 ; 14 Jur. 386 . — knight brucb, 
V.-c., tliseu'tsed. 

Royal British Bank, In re, BrockwelTs Case 
(1857) 26 L. J. Ch. 855 ; 4 Drew. 205 ; 3 Jur. 
(N.S.) 879 ; 5 W. E. 858.— kindersley, V.-C. 

Brockwell’s Case, overruled. 

Royal British Bank, In re, Mixer’s Case (1859) 
4 De G. & J. 575 ; 1 L T. 19 ; 7 W. E. 677.— 

CAMPBELL, L.C., KNIGHT BRUCE and TURNER, 
L.JJ. 

CAMPBELL, L.c. — Has not the authority of 
that ease been much shaken i — p. 583. 

[In the headnote it is stated that this decision 
overrules BroclmelVs Case.] 

Royal British Bank, In re, Mixer’s Case, 

discussed. 

Western Bank of Scotland r. Addic (1867) 
L. E.1H.L (Sc.) 145 (post, col. 508). 

Bell’s Case (supra), approved. 

Life Assurance of England, In re, Blake, 
Ex parte (1865) 34 L. J. Ch. 278 ; 34 Beav. 639 - r 
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11 Jur. (N.S.) 359 ; 13 L. T .43 ; 13 W. 11. 486.— 
ROMILLY. M.R. 

Blake’s Case (supra'), distinguished. 

Hallows c. Fernie (186S) L. R. 3 Ch. 467 ; 18 
L. T. 340 : 16 W. R. 873 .— Chelmsford. l.c. 
And see supra, col. 411 

Blake’s Case, approved. 

Hallows v. Fernie, distinguished. 

Scottish Petroleum Co . In re, Anderson's Case 
<1881) 17 Ch. D. 373 , 50 L. J. Ch. 269 : 43 L. T. 
723 ; 29 W. E. 372. 

MALI NS, V.-C. — But Hallows y. Fernie is 
mainly relierl upon. I should be bound by that 
case if the circumstances were similar. But m 
that case Mr. Hallows applied for shares in a 
company with certain gentlemen named as 
•directors ; and payment was made by him on 
application and allotment. Some of the directors 
retired. Now when a company is once consti- 
tuted every man knows that there is a liability to 
change in the body of the directors — you cannot 
make men perpetual directors : and if, in this 
case, Mr. Gibson and Mr. Ross had remained 
directors after the allotment of the shares, then 
those who applied for shares must have taken 
them subject to the chance of the directors 
changing, as they may change, by death or 
resignation, and cannot complain if those on 
whom they relied do not remain m the company. 
They must take the chance of that. In Hallows 
v. Fernie the allotment was made m May, and 
the shareholder did not apply to be released until 
the month of September following — in fact he 
did not file his bill until April in the next year, 
a period of eleven months. Lord Chelmsford, 
-L.C. puts it entirely on the ground that the 
shareholder had received the allotment and 
retained the shares. — p. 377. 

Anderson’s Case, approved. 

Scottish Petroleum Co.. In re, Wallace’s Case 
<1883) 23 Ch. D. 413 ; 49 L. T. 348 ; 31 W. R. 
846. — C.A. (post, col. 510). 

Russian (Vyksounsky) Iron Works Co., In re, 
Stewart’s Case (1866) 33 L. J. Ch. 738 ; 
L. B. 1 Ch. 574 ; 12 Jur. (N.9.) 755 ; 14 
L. T. 639.817; 14 W. R. 943. — KNIGHT 
brpce and turner. L..TJ., explained. 

Russian, &c. Co., In re. Taite’s Case (1867) 36 
L. J. Ch. 475 ; L. R. 3 Eq. 793 ; 16 L. T. 343 ; 
15 W. R. 891. — WOOD, V.-C. 

Stewart’s Case, distinguished. 

Russian (Vyksounsky) Iron Works, In re, 
Whitehouse's Case (1867) L. E. 3 Eq. 790 ; 15 
W. R. 891, — WOOD, V.-C. 

Stewart’s Case, principle applied. 

Metropolitan Coal Consumers’ Association, 
In re, Karbeig’s Case (1892) 61 L. J. Ch. 741 ; 
[1892J 13 Ch. 1.— C.A. {post, col. 512). 

Whitehouse's Case, explained. 

London and Provincial Electric Lighting Co., 
In re (1886) 55 L. T. 670 . — chitty, j. 

Cachar Co., In re, Lawrence’s Case (1867) 
36 L. J. Ch. 490; L E. 2 Ch. 412, — TURNER 
and cairns, L.JJ ..followed. 

Russian (Vyksounsky) Iron Works Co.. In re, 
Kincaid's ease (1867) 36 L. J. Ch. 499 ; L. R. 2 
Ch. 412 ; 16 L. T. 222 ; 15 W. R. 571.— TURNER 
and CAIRNS, L.JJ. 


Lawrence’s Case, distinguished. 

Oriental Commercial Bank, In re, Alabaster, 
Ex parte (1868) 38 L. J. Ch. 32 ; L. R. 7 Eq. 
273 ; 17 W. R. 134. — GIFFARD, v.-o. (supra, 
col. 477). 

Briggs, Ex parte, Hop and Malt Exchange 
and Warehouse Co., In* re (1S66) 35 L. J. 
Ch. 320 ; 35 Beav. 273 ; L. R. 1 Eq. 483 ; 
12 Jur. (N.s.) 322; 14 L. T. 39 .— romilly, 
m.r., distinguished. 

New Brunswick and Canada Ry. v. Mug- 
geridge (I860) 30 L. J. Ch. 242 ; 1 Dr. & 
8 m. 363 ; 7 Jur. (N.s.) 132 ; 3 L. T. 651 ; 
9 W.R. 193. — KINDERSLEY, V.-C , principle, 
applied. 

Central Rv. of Venezuela r. Ivisch (1867) 36 
L. J. Ch. S49“; L. R. 2 H. L. 99 ; 16 L. T. 500 ; 
13 W. E 821.— H.L. (E.). CHELMSFORD, L.C., 

| LORDS CRANWORTH, ROMILLY and COLONSAY , 

[ affirming S. C. no in. Kisch r. Central Ry. of 
I Venezuela 11865) 34 L, J. Ch. 545 ; 3 De G. J. & 8. 

[ 722.— KNIGHT BRUCE and TURNER, L.JJ. Ami 
see post, col. 510. 

Briggs. Ex parte, applied. 

Murray, In re, Dickson r. Murray (1887) 57 
L. T. 223.— STIRLING, J. 

New Brunswick, &c. Ry. v. Muggeridge 
and Central Ry. of Venezuela v. Kisch, 

applied 

Deposit and General Life Assurance Co. v. 
AyBcough (1856) 26 L. J. Q. B. 29; 6 El. 
& Bl. 761 ; 2 Jur. (NS.) 812; 4 W. 11. 
611.— CAMPBELL, CJ., COLERIDGE and 
CROMPTON, jj., discussed. 

Aaron’s Reefs, Ltd. r. Twiss (1896) 65 L. J. 
P. C. 54 ; [1896] A. C. 273 ; 74 L. T. 794.— 
H.L. (IR.) (supra, col. 396). 

Henderson v. Royal British Bank (1857) 26 
L. J. Q. B. 112 ; 1 H. & N. 685, n. ; 3 
Jur. (N.S.) Ill; 5 W. R. 206 -Q.B.. fol- 
lowed. 

Dossett r. Harding, Powis v. Harding (1857) 
26 L. J. C. P. 107 ; 1 C. B. (n.s.) 533 ; 3 Jur. 
(N.s.) 139. — c.P. ; Daniell v. Royal British Bank 
(1857) 1 H. & N. 681 ; 3 Jur. (N.s.) 119.— EX. 

Central Ry. of Venezuela v. Kisch (supra), 
principle applied. 

Reese River Mining Co., In re, Smith’s Case 
(1867) 36 L. J. Ch. 618; L. R. 2 Ch. 604; 

15 W. R. 882. — turner and cairns, L.JJ. ; 
affirmed ( post, col. 505). 

Reese River Mining Co., In re, Smith’s Case, 
and Ship’s Case, Scottish and Universal 
Einance Bank, In re (I860) 2 De G. J. & S. 
544 ; 11 Jur. (N.S.) 381 ; 12 L. T. 256 ; 13 
W. R. 599.— KNIGHT BRUCE and TURNER, 
L.JJ. ; affirmed , mm. Downes v. Ship 
(post), considered. 

Henderson v. Royal British Bank, adopted. 
Oakes r. Turquand ; Overend, Gurney & Co., 
In re (1867) 36 L. J. Ch. 949 ; L. R. 2 H. L. 325 ; 

16 L. T. 808 ; 16 W. R. 1201.— h.l. (e.). 
CHELMSFORD, L.c. — Henderson y. Hoy til, 

British Bank . . . seems to me, unless the law has 
been altered by the Companies Act, 1862, to be 
an authority of great weight against the appellant. 
Lord Campbell, in describing the attempt of a 
shareholder to relieve himself from liability 
under similar circumstances to those in which 
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the appellant is placed, expressed his opinion in 
the strongest language. He said : “ It would be 
monstrous to say, he having become a partner 
and a shareholder, and having held himself out 
to the world as such, and having so remained 
until the concern stopped payment, could, by 
repudiating the shares on the ground that he had 
been defrauded, rrytke himself no longer a share- 
holder, and thus get rid of his liability to the 
creditors of the bank, who had given credit to it 
on the faith that lie was a shareholder.” The 
decision in this case was considered so satisfactory 
that it was followed by the Court of C. P. in 
Bossett v. Harding , and by the Court of Ex. in 
Darnell v. Royal British Bank without anything 
more being said in either Court than an expression 
of acquiescence in the judgment. Henderson v. 
Royal British Bank being supported by such a 
weight of authority, will materially influence my 
opinion upon the present case, unless I can be 
satisfied that the Companies Act, 18^2, has placed 
creditors and shareholders in a different relation 
to each other than that in which they previously 
stood. — p. 9(52 

LORDS ORANWORTH and COLONS AY to the 
same effect. 

And see post , cols. 511, 611. 

Ship’s Case, affirmed. 

Oakes v. Turquand, referred to. 

Downes r. Ship (1868) 37 L. J. Ch. 642; L E. 

3 H. L. 343 ; 19 L. T. 74 ; 17 W. E 34.— H.L. (e ). 
LORDS ORANWORTH, WESTBDRY and OOLONSAY. 

Oakes v. Turquand and Downes v. Ship, 

distinguished. 

Oriental Commercial Bank, In re, Alabaster, 
Ex parte (1868) 38 L J. Ch. 32 ; L. E. 7 Eq. 273 ; 
17 W. E. 134. — GIFFARD, V.-O. (supra, col. 477). 

Downes v. Ship, principle applied. 

Metropolitan Coal Consumers’ Association, In 
re, Karberg's Case (1892) 61 L. J. Ch. 741 ; [1892] 

3 Ch. 1. — 0 A (post, col. 512). 

Smith s Case and Central Ey. Co. of Venezuela 
v. Kisch (supra), distinguished. 

Canadian Native Oil Co., In re, Fox’s Case 
(1868) 37 L J. Ch. 257 ; L. E. 6 Eq. 118.— 
romilly, M.R. And see post, col. 510. 

Smith’s Case, followed. 

Hendeison r Lacou (1867) L. E. 5 Eq. 249 ; 17 
L. T. 527 ; 16 W. E 328.— WOOD, v.-c. 

Smith’s Case, adhered to. 

Oakes v. Turquand. applied. 

Kent v Freehold Land and Brickmaking Co. 
(1868) 37 L. J. Ch. 653 ; L. E. 3 Ch. 493; 16 
W. E. 990. — OAIRNS, L 0. ; reversing L. E. 4 Eq. 
588 ; 17 L. T. 77. — WOOD, V.-C. And see post, 
col. 510. 

Smith’s Case, applied. 

Estates Investment Co , In re, Pawle’s Case 
(1869) 38 L J. Ch. 318, 412 ; L. E. 4 Ch. 497 ; 
17 W. E. 599.— selwyn and GIFFARD, L.JJ. ; 
affirming 25 L. T. 100.— romilly, m.r. And 
see j)ost, col. 510. 

Smith’s Case, affirmed. 

Oakes v. Turquand, discussed. 

Beese Biver Silver Mining Co. v. Smith (1869) 
39 L J. Oh. 849.; L. E. 4 H. L. 64; 17 W. E. 
1024.— H.L, (E.). HATHERLEY, L.O., LORDS WEST - 

bury, colonsay and cairns. See judgments, 
mid see post, col. 510. 


Canadian Native Oil Co., In re, Fox’s Case 

(supra), distinguished. 

Anglo-Danubian Steam Navigation and Col- 
liery Co., In re, Walker’s Case (1868) 37 L. J. Ch. 
651 ; L. E. 6 Eq. 30 ; 16 W. E. 749. — ROMILLY, 
M.R. 

Oakes v. Turquand (supra, col. 504), dis- 
tinguished. 

Warren’s Blacking Co , In re, Pentelow’s Case 
(1869) 39 L. J. Ch. 8 ; L. E. 4 Ch. 178 ; 20 L. T. 
50 ; 17 W. E. 257. — SELWYN and GIFFARD, L ,TJ. 

GIFFARD, L.J. — In that case the transaction 
was complete ; it was a contract voidable on the 
part of the shareholder bnt not of the directors, 
-p. 11. 

Pentelow’s Case, distinguished. 

Aberaman Ironworks, In re, Peek’s Case (1869) 
L. E. 4 Ch. 633 ; 20 L. T. 340 ; 17 W. E. 508.— 
SELWYN and GIFFARD, L.JJ. 

GIFFARD, L.J. — As regards Pentelow's Case, we 
certainly went to the extreme verge of the cases 
of that character, and we based our decision 
upon this, (hat the contract was conditional, and 
that, in point of fact, Mr. Pentelow had a right 
to assume throughout that his name was not on 
the share register. The ground on which we 
distineuidied Pentelow's Case from Oakes v, 
Turquand does not exist here. — p. 535. 

Oakes v. Turquand and Kent v. Freehold 
Land Co. (supra, col. 505), principle 
applied. 

London and County General Agency Associa- 
tion, In re, Hare’s Case (1869) L. E. 4 Ch. 503 ; 
20 L. T. 156 , 17 W. E. 628. — selwyn and 

GIFFARD, L.JJ. 

London and County General Agency Associa- 
tion, In re, Hare’s Case, followed. Empire 
Assurance Corporation, In re, Challis’s Case, 
Somerville’s Case (1871) 40 L. J. Ch. 431 ; L. E. 
6 Ch. 266 ; 23 L. T. 882 ; 19 W. E. 453.— 
HATHERLEY, L.O. (supra, col. 478) ; applied , 
Scottish Petroleum Co., In re, Wallace’s Case 
(1883) 23 Ch. D. 413 (post, col. 510) ; distin- 
guished, Lennox Publishing Co., In re, Storey, 
Ex parte (1890) 62 L. T. 791 (post, col. 611). 

Oakes v. Turquand, distinguished. 

Watei house r. Jamieson (1870) L. E. 2 H. L. 
(Sc.) 29. 

HATHERLEY, L.C. — I think, my lords, that the 
principles upon which your lordships decided 
the Over end and Gurney Case have really no 
bearing whatever upon the present question. 
Mr. Oakes had undoubtedly become a member 
of the company ; he knew all the objects for 
which it was founded, and the terms of its con- 
stitution, and he entered into the ordinary en- 
gagements. Then he said : True it is 1 have 
entered into those engagements ; but I seek to 
be relieved from them because I was induced to 
enter into them by misrepresentations, without 
which I should not have become a shareholder. 
But this House held that whatever rights he 
might h ive acquired against those who made the 
fraudulent representations, he had, as regarded 
the outer world, executed an instrument by 
which every creditor had a right to believe that 
he was bound, and that he could not extricate 
himself after the wmding-up, although before 
the wmding-up he might have instituted pro- 
ceedings to liberate himself from the engage- 
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ments into which he had been led by those 
misrepresentations. But here the only engage- 
ment Mr. Waterhouse entered into was to pay 
up the 57. per share upon all the shares which 
he had taken. His case rests upon two grounds : 
first, that the deed itself so stated ; and secondly, 
that his acquisition of the shares was in direct 
conformity with the representations of the deed, 
and that the shares were handed over to him 
accordingly. Although it is true fas some of 
the learned judges observed) that there is nothing 
in the Act of Parliament which renders it a part 
of the duty of the directors to state m the memo- 
randum of association what amount has been 
paid up, I do not conceive that that by itself 
„ can vary the position of this gentleman when 
he stands upon the contract he has entered into, 
and says : You cannot make a new contract foi 
me. — p. 33. lords chelmsford, westbury 
and COLONSAY concurred. 

And see pent, col. 611. 

Waterhouse v. Jamieson (svjira), distin- 
guished. 

London Celluloid Co., In re (1888) 57 L. J. Ch. 
843 ; 39 Ch. D. 190.— C.A. {pod, col. 520). 

Oakes v. Turquand (supra, col. 504), applied. 

Stone r. City and County Bank, Collins i. 
City and County Bank (1877) 47 L. J C. P. 
081 ; 3 C. P. D. 282 ; 38 L. T. 9.— C.A. B RAM- 
WELL, BRETT and COTTON, L.JJ. 

Lumsden v. Buchanan (1865) 4 Macq. H. L. 
(Sc.) 950 ; Court Sess. Cas. 3rd series, 
vol. il. p. 695. — WESTBURY, L.C., LORDS 
CRANWORTH and KINGSDOWN, followed. 

Muir v. City of Glasgow Bank (1879) 4 App. 
Cas. 337; 40 L. T. 339; 27 W. R. 603.— 
H.L. (SC.). 

cairns, L C. — I ought to observe that in Lums- 
den v. Buchanan the words in the deed and the 
register were ‘‘trustees for Mrs. E. B." not “as 
trustees.” In a case, however, in the same bank, 
which occurred immediatelyafterwards, Lumsden 
v. JPeddie (Court Sess. Cas. 3rd series, vol. v. 
p. 34), Peddie was curator boms to Mrs. Broom- 
field, and he accepted stock in these words : “ I. 
the said D. S. Peddie, as curator bonis foresaid, 
do herebi' agree to take and accept the said 
capital stock, and as such hind and oblige my- 
self, &e.” The Lord Ordinary, in that case, and 
afterwards the Court of Session, held that the 
case was governed by Lumsden v. Buchanan. 
and that the introduction of the word “as” 
made no difference. From this decision there 
was no appeal. The Lord J ustice Clerk, in giving 
judgment in that case observed, “ It is now well 
settled that in this or any the like company no 
one can become a partner with a limited liability, 
or with any other liabilities than such as are 
borne in common by all the partners.” My 
lords, this decision must be taken along with 
that of Lumsden v. Buchanan . and shows what 
was then understood in Scotland to be established 
as the law in such cases. — p. 362. lords 
HATHERLEY, PENZANCE, O’HAGAN, SELBORNE, 
BLACKBURN and GORDON concurred. 

Muir v. City of Glasgow Bank, applied , Bell’s 
Case (1879) 4 App. Cas. 530. — H L. (SC.). 
SAME LAW lords ; discussed, Buchan’s Case 
(1879) 4 App. Cas. 583. — H.L. (.sc,). CAIRNS, 
L.C., LORDS HATHERLEY. O’ HAGAN, SELBORNE 
aud GORDON. 


Buchan’s Case, discussed, Barton e. L. & N. W. 
Ry. (1890) 59' L. J. Q. B. 33 ; 24 Q. B. D. 
77 ; 62 L. T. 164 ; 38 W. R. 197.— C.A. esher, 
M.R., LIND ley and lopes, L.JJ. See Forged 
Transfers Act. 1891 (54 & 55 Yict. e. 43). 

Lumsden v. Buchanan, Andrew Buchanan’s 
Case, explained. 

Cuninghame r. City of Glasgow Bank (1879) 
4 App. Cas. 607.— HL. (SC.). CAIRNS, L.C., 
LORDS O’HAGAN, SELBORNE, BLACKBURN and 
GORDON. 

lord selborne. — I should like to make one 
observation, and one only, upon. . . . Lumsden 
v. Buchanan . so far as regards Dr. Andrew 
Buchanan. It is not at all necessary to consider 
to what extent and for what purposes that ought 
to be regarded as an authority which this House 
would hold to be binding on itself, m a case 
similar m its circumstances ; but it may be use- 
ful to guard against the citation of that ease as 
an authority for purposes to which it is certainly 
inapplicable, and I therefore think it worth 
while to take notice of what I suppose to have 
been the ground of that decision. The House, I 
suppose, considered that every entry upon a 
register ought to have reference to some title ; 
that the antecedent title there was shown to be 
that of the other trustees, not including either 
by name, or by reference, or by any collective 
form of designation, Dr. Andrew Buchanan ; 
and probably the House may have thought that 
there might have been too much confusion and 
uncertainty aud misconception as to the effect 
of the form of registration adopted, to make it 
safe to attribute it to any other title than that 
which was actually produced, a title not extend- 
ing to Dr. Andrew Buchanan. That I have 
always supposed to be the ground of the decision 
— the House did not think there was any transfer 
intended ; and it could not possibly have thought, 
on the facts before it, that the deed of accession, 
by which the other trustees agreed to take the 
shares from the company, was subscribed by or 
on behalf of Dr. Andrew Buchanan. Under 
these circumstances the House seems to have 
disregarded the registry, although it was perfectly 
well known to Dr. Andrew Buchanan and acted 
upon by him, because they could not connect it 
with the antecedent title. — p. 612. 

Oakes v. Turquand and Muir v. City of Glas- 
gow Bank (supra'), followed. 

Gree v. Somervail (1879) 4 App. Cas. 648 ; 
41 L. T. 353 ; 28 W. R. 34'.— H.L. (SC.). CAIRNS, 
L.C., LORDS HATHERLEY, O’HAGAN, BLACKBURN 

and Gordon. 


Oakes v. Turquand, discussed. 

Nassau Phosphate Co., In re (1876) 45 L. J. 
Ch. 5S4 ; 2 Ch. D. 610; 24 W. R. 692.— hall, 
V.-o. ; Tennent i. City of Glasgow Bank (1879) 
4 App. Cas. 615. — H.L. (sc.). CAIRNS, L.O., 
LORDS HATHERLEY, SELBORNE and GORDON. 
And see post, col. 510. 


Clarke v. Dickson (185S) 27 L. J. Q. B. 
223; El. Bl. & El. 148; 4 Jur. (n.s.) 
832. — Q.B., discussed. 

Western Bank of Scotland v. Addie (1867) 
L. R. 1 H. L. (Sc.) 145. — Chelmsford, l.c., 
LORDS CRANWORTH and COLONSAY. 
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Western Bank of Scotland y. Addie, dis- 
tinguished. 

Maekay v. Commercial Bank of New Bruns- 
wick (1874) 43 L. J. P. C. 31 ; L. R. 5 P. C. 
394 : 30 L. T. ISO ; 22 W. R. 473.— P.a. See 
“ Principal and Agent.” 

Western Bank of Scotland v. Addie, com- 
mented on (i/M followed. 

Houldsworth v. City of Glasgow Bank (1880) 
5 App. Cas. 317 ; 42 L. T. 194 : 28 W. E. 677. 
— H.L. (SO.). CAIRNS, L.C., LORDS SELBORNE, 
HATHERLEY and BLACKBURN. 

LORD SELBORNE. — The real doctrine which 
Lord Cranworth in Addie's Case meant (as I 
understand him) to affirm was one of substance 
and not of form : “An attentive consideration” 
(he said) “ of the cases has convinced me that the 
true principle is that these corporate bodies, 
through whose agents so large a portion of the 
business of the country is now carried on, may 
be made responsible for the frauds of those 
agents to the extent to which the companies 
have profited by those frauds ; but that they 
cannot be sued as wrongdoers by imputing to 
them the misconduct of those whom they have 
employed. A person defrauded by directors, if 
the subsequent acts and dealings of the parties 
have been such as to leave him no remedy but 
an action for the fraud, must seek his remedy 
against the directors personally." The words in 
this passage “ to the extent to which the com- 
panies have profited by those frauds,” may 
perhaps require some enlargement or explanation ; 
but, subject to that qualification, I am of opinion 
that this doctrine is m principle right, and that 
the present case is one in which (as in the case of 
Addle) there would be a miscarriage of justice, 
if the distinction which it involves were not 
attended to. ... I do not understand that there 
was really any difference between Lord Chelms- 
ford and Lord Cranworth in that case [Addie's) ; 
both appear to me to have founded their judg- 
ments upon those views of the law of agency on 
the one hand, and of fraud on the other, to 
which I have already referred. One expression, 
indeed, of Lord Cranworth, in that part of his 
judgment which relates to the question of damages 
(“ He comes too late ”), might possibly, if it were 
not qualified by the subsequent context, have 
been taken to mean that even if the unregistered 
company had been liable to be sued for damages, 
by its public officer, down to the time of regis- 
tration, that liability would not have been 
among the “ debts and obligations ” transferred 
by ,20 & 21 Viet. c. 49, s. 8, to the registered 
company. Lord Cranworth was, I think, too 
good a lawyer and too accurate a thinker to 
have placed any such narrow (I had almost said 
unreasonable) construction upon such words m 
such a statute. He made to my mind, his real 
meaning plain by what he went on to say : from 
which it is apparent that if the Western Banh 
had been incorporated before, and not after, the 
frauds then in question, the corporation would 
not, in his opinion, have been liable for those 
frauds in an action of this kind for damages 
And that, my lords, is precisely the present case. 
— p. 328. 

■Western Bank of Scotland v. Addie, discussed , 
Adam v. Newbigging (1888) 37 L. J. Ch. 1066 ; 
13 App. Cas. 30S. — H.L. (E.) ( post, col. 510) ; 
■dicta disapproved, Derry r. Peek (1889) 58 L. J. 


Ch. 864 ; 14 App. Cas. 337. — H.L. (E.) ( supra , 
col. 403). 

Tennent v. City of Glasgow Bank (supra, 
col. 508) and Houldsworth v. City of Glas- 
gow Bank, dicta of lord cairns followed. 
Hull and County Bank, In re. Burgess’s Case 
(1880) 49 L. J. Ch. 541 ; 15 Ch. D. 507 ; 43 L. T. 
45 ; 28 W. R. 792.— JESSEL, M.R. 

Houldsworth v. City of Glasgow Bank, dis- 
tinguished. 

Great Australian Gold Mining Co., In re, 
Applevard, Ex parte (1881) 50 L. J. Ch. 554 ; 
18 Ch. D. T. 687 ; 45 L. T. 552 ; 30 W. E. 147.— 
HALL, v.-c. (supra, col. 498). 

Tennent v. City of Glasgow Bank, dis- 
tinguished, Taurine Co., In re (1883) 63 L. J. Ch. 
271 ; 25 Ch. D. 118 ; 49 L. T. 514 ; 32 W. R. 129. 
— O.A. (post, col. 543) ; explained and applied , 
Carling v. London and Leeds Bank (18S7) 
56 L. J. Ch. 321 (post ) ; discussed , Adam v. 
Newbigging (18S8) 57 L. J. Ch. 1066 ; 13 App. 
Cas. 308 ; 59 L. T. 267 ; 37 W. E. 97.— H.L. (E). 
HALSBURY, L.C., LORDS WATSON, FITZGERALD 
and HERSOHELL ; affirming with a variation 
S. C. no m. Newbigging v. Adam (1886) 56 L. J. 
Ch. 275 ; 34 Ch. D. 582 ; 55 L. T. 794 ; 35 W. E. 
597.— O.A. COTTON, BOWEN and FRY, L.JJ. 
And see “ Fraud.” 

Houldsworth v. City of Glasgow Bank, 

explained. 

Addlestone Linoleum Co., Jn re (1887) 57 L .J. 
Ch. 249 ; 37 Ch. D. 191 ; 58 L. T. 428 , 36 W. E. 
227. — O.A. {supra, col. 498). 

Estates Investment Co., In re, Ashley, Ex 
parte (1870) 39 L. J. Ch. 354 ; L. R. 9 Eq. 
263; 22 L. T. 83; 18 W. R. 395.— 
romilly, m.r., distinguished. 

Estates Investment Co., In re, McNiell’s Case 
(1870) 39 L. J. Ch. 822 ; L. R. 10 Eq. 503 ; 23 
L. T. 297 ; 18 W. R. 1102, 1126. — ROMILLY, M.R. 

Reese River Silver Mining Co, v. Smith 

(supra, col. 505), approved. 

Redgrave v. Hurd (1881) 51 L. J. Ch. 113 ; 
20 Ch. D. 1 ; 45 L. T. 485 ; 30 W. E. 251.— O.A. 
JESSEL, M.R., BAGGALLAY and LUSH, L.JJ. 

Oakes v. Turquand (supra, col. 504). 

Kent v. Freehold Land Co. (supra, col. 505). 
Reese River Silver Mining Co. v. Smith. 
Estates Investment Co., In re, Pawle’s Case 
{supra, col. 505). 

McNiell’s Case. 

Ashley’s Case. 

Discussed and explained. 

Fox’s Case (supra, col. 505), observed on. 
Central Ry, Co. of Venezuela v. Kisch 
(supra, col. 504), distinguished. 

Scottish Petroleum Co., In re, Wallace’s Case 
(1883) 23 Ch. D. 413 ; 49 L. T. 348 ; 31 W. E. 
846. — BAGGALLAY, LINDLEY and FRY, L.JJ. 
And see post, col. 511. 

Scottish Petroleum Co., In re, Wallace’s Case, 

explained and applied, Carling v. London and 
Leeds Bank (1S87) 56 L. J. Ch. 321 ; 56 L. T. 
115 ; 35 W. R. 344.— STIRLING, J. ; discussed, 
Faure Electric Accumulator Co. v. Phillipart 
(1888) 58 L. T. 528.— HAWKINS, J. 
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Fox’s Case (supra, col. 505), commented on 
and distinguished. 

Wallace’s Case (supra), distinguished. 

Oakes v. TurquancL (supra, col. 504 ■). applied. 
Lennox Publishing Go-, In re, Storey, Ex parte 
(1890) 62 L. T. 791 ; 2 Meg. 266.— KAY, J. 


Oakes r. TurquancL, distinguished, National 
Debenture and Assets Corporation, In re (1891) 
60 L. J. Cli. 533 ; [1891] 2 Ch. 505 ; 64 L. T 
512 ; 39 W. R. 707.— C.A. (supra, col. 385) ; 
referred to, Boaler v. Brodhurst (1892) 8 Times 
L. R. 398. — STIRLING, j. 


Wallace’s Case, discussed. 

Cleveland Iron Co., In re, Stevenson, Ex parte 
(1SG7) 16 W. R. 95. — L J., distinguished. 
General Rv. Syndicate, In Te, Whitelev’s Case 
(1900) 69 L.'J. Ch. 250; [1900] 1 Ch.*365 : 82 
L. T. 134 ; 48 W. R. 440.— C.A. ; reversing (1899) 
68 L. J. Ch. 365 ; [1899] 1 Ch. 770 ; SO L. T. 
868 ; 6 Manson 244. — WRIGHT, «r. 

LIND ley, m.e. — W e have to consider what 
effect the new piactiee introduced by the Judica- 
ture Acts has upon the rules which have been laid 
down over and over again upon this question of 
taking proceedings to get a name removed from 
the register of members of a company when 
wmding-up proceedings are imminent. Unques- 
tionably the old practice was settled, and the old 
rule was laid down by the Court m Scottish 
Petroleum Co., In ?'e[ Wallace's Owe], the decision 
in which nobody quariels with. ... A man 
could not get the right to rescind by simply 
defending an action for calls. That may account 
for the decision of Rolt, L.J.. in Stevenson, Ex 
parte. . . . Whether Stevenson, Ex parte , went 
a little too far or not it is quite unnecessary to 
consider. One can easily, by working it out, see 
that it might lead to very extraordinary results ; 
because, supposing that in an action for calls the 
defendant pleaded that he had been induced to 
take his shares by fraud, and that question were 
tried out and he won, it would be very difficult 
to see how he could be made a contributory after 
that. No doubt the decision may be explained, 
but I say nothing more about it. We are asked 
to extend what Rolt, L.J. did under the old 
practice to a case which has arisen under the 
new practice, which has entirely altered the 
procedure. In effect, what the appellant has 
done has been sufficient to take the legal steps 
before the commencement of the winding up to 
have his name taken off the register and the 
shares taken out of his name. — p. 252. v. Wil- 
liams and eomer, l.jj. concurred. 

Wallace’s Case, followed. 

Bank of Syria, In re, Owen and Ashworth’s 
Claim, Whitworth’s Claim (1900) 70 L. J. Ch. 
82 j [1901] 1 Ch. 115 ; 83 L. T. 547 ; 49 W. R. 
100 ; 8 Manson 105. — c.A. Alyeestone, c.j., 
RIGBY and V. WILLIAMS, L.JJ. ; reversing on one 
point 69 L. J. Ch. 412 ; [1900] 2 Ch. 272 ; 83 
L. T. 165, — WRIGHT, J. 

Metropolitan Coal Consumers’ Association, 
In re, Wainwiight’s Case (1889) 59 L. J. Ch. 
281 ; 62 L. T. 30 ; 1 Meg. 463. — KAY, j. ; affirmed, 
[1890] 63 L. T. 429, — c.A. cottoh, KEY, and 
LOPES, L.JJ. ; not followed 07i point of payment 


of interest , L. C. & D. Ry. v. S. E. Ry. (1891) 
64 L. T. 501.— KEICEWICH, J. 

Wainwright’s Case, considered. 

Metropolitan Coal Consumers’ Association, In 
re, Karberg’s Case (1892)61 L. J. Ch. 741 ; [1892] 

3 Ch. 1 ; 66 L. T. 700.— C.A. lindley, BOWEN 
and kay, L.JJ. ; reversing t 66 L. T. 184. — 
KEKEWICH, J. 

LIND LEY, L.J. — This is an application by Mr. 
Karherg to be struck off the list of contribu- 
tories . . . and to recover the money he paid 
for his shares on their allotment to him. His 
ground is that he was induced to take shares in 
the company by a misrepresentation in the com- 
pany’s prospectus. He says it was the same as 
that which in Wamwnghfs Case this Court 
decided to be a misrepresentation, entitling 
Wamwright to have his name removed from 
this list. Wamwright, however, applied for his 
shares after the company was registered and on 
the faith of a prospectus issued by the company 
after its formation. Karberg, on the oth r hand, 
applied for his shares before the company was 
formed and on the faith of a prospectus issued 
by the promoters. In Wanuonght's Case the 
prospectus in effect stated that Lord Braboume 
and Admiral Mayne were members of the council 
of association, which was not true, and the com- 
pany knew befoie they allotted shares to Wain- 
wright that Lord Bra bourne had refused to be 
on the council. I n Ka rberg's Case the pro-pectus 
stated m effect that Lord Brabourne and Admiral 
Mayne would be members of the council, which 
is a different thing. Moreover, the company 
accepted Karbeig’s application for shares before 
the company knew that either Lord Brabourne 
or Admiral Mayne had refused to be on the 
council. The two cases, therefore, are dissimilar 
in many material respects. — p. 744. 

Karherg ’ b Case, followed. 

Canadian District Meal Co., In re, Tamplm’s 
Case, W. N. (1892) 94, 146.— C.A. LINDLEY,. 
BOWEN and A. L. SMITH, L.JJ. 

Karberg’s Case, explained. 

Lynde v. Anglo-Italian Hemp Spinning Co. 
(1895) 65 L. J. Ch. 96 , [1896] 1 Ch. 178 ; 73 
L. T 502. 

ROM ek, J. — Suppose the company is expressly 
informed that a person has been induced to apply 
for shares by reason of representations made by 
another person, are they not bound to inquire as 
to these representations if they allot shares ; and 
if they do not inquire, and the representations 
are untrue, is not the allottee entitled to rescind 7 
This seems to me to be the essence of the decision 
in Karl/erg's Case. — p. 97. 

Karberg’s Case, distinguished. 

Metals Constituents, In re (1902) 71 L. J. Ch. 
323 ; [1902] 1 Ch. 707 ; 86 L. T. 291 : 60 W. R. 
492 ; 2 Manson 196. 

BUCKLEY, j. — In Karberg" s Case the acceptance 
of the application for shares by the allotment of 
the shares was the acceptance of an offer made 
on the terms of the prospectus, although that 
prospectus was issued by the promoters. In the 
present case no allotment to Loid Lurgan was 
necessary. . His signature to the memorandum 
of association made him on registration a member 
of the company, and bound him, not only in. 
favour of the company, but in favour of every 
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other person who became a member of the 
company. — p. 325. 

Foulkes v. Quartz Hill Consolidated Gold 
Mining Co. (1883) 1 Cab. & E. 156. — C.A. ; 
reversing pollock, B, commented, upon. 

Brinsmeacl & Sons, Ltd., In re, Tomlin’s Case 
(1897) 67 L. J. Ch. 11 ; [1898] 1 Ch. 104 ; 77 
L. T. 521 ; 46 W. R. 171 ; 4 Manson 384. 

WRIGHT, J. — As regards Foulhes v. Quarts 
Hill, $ 0 . Co., it is unfortunate that the decision 
of the C. A. in that case was not fully reported, 
as it is a very important one ; but I doubt whether 
the Court intended to lay down the rule so abso- 
lutely as is stated in the note to the report — 
namely, “ The 0. A. reversed the above decision, 
holding that the issue of the writ was a definite 
election to rescind, and that this election was 
not affected by the subsequent voting at the 
meeting.” I do not think that note goes quite 
so far as the note in Mr. Palmer’s book, Com- 
pany Precedents, 7th ed. pt. 2, p. 353. — p. 14. 

Issue. 

Ince Hall Rolling Mills Co., In re (1882) 23 Ch. 
1). 545, n. ; 30 W. R. 945.— chitty, j. ; and 
Plaskynaston Tube Co., In re (1883) 23 Ch. D. 
542. — chitty, J. ; disapproved, Addlestone Lino- 
leum Co., In re (1887) 57 L. J. Ch. 249 ; 37 Ch. 
D. 191. — C.A. {supra, col. 498) ; overruled, Almada 
and Tirito Co., In re, Allen’s Case (1888) 57 
L. J. Ch. 706 ; 38 Ch. D. 415 ; 59 L. T. 159 ; 36 
W. R. 593 ; 1 Meg, 28.— C.A. cotton, pry and 
LOPps, L.JJ. 

Almada and Tirito Co,, In r e, followed. 

Zoedone Co., In re, Higgins, Ex parte (1889) 
GO L. T. 383 ; 1 Meg. 158 —CHITTY, J. 

Stapleford Colliery Co., In re, Barrow’s Case 
(1880) 49 L. J. Ch. 498 ; 14 Ch. D. 432 ; 42 
L. T. 891 .—C.A. JESSEL, M.R., JAMES and 
BAGGALLAY, L.JJ.; varying (1879) 41L.T. 
55 ; 28 W. R. 270. — BACON, V.-C., followed. 

Almada and Tirito Co., In re, distinguished. 

Railway Time Tables Publishing Co., In re, 
Sandys, Ex parte (1889) 42 Ch. D. 98 ; 58 L. J. 
Ch. 504 ; 61 L. T. 94 ; 37 W. R. 531 ; 1 Meg. 
208. — C.A ; affirmed, nom. Welton v. SafEery, 
{post, col. 515). 

cotton, L.J. — What was that case? [Almada 
and, Tirito Co., In re.] In answer to an offer 
made by the company, a man had made an appli- 
cation to take certain shares at a discount, and 
m fact his name was put on the register ; but he 
never assented m any way to his name being on 
the register, and as soon as ever he found that his 
name was in fact on the register he applied to this 
Court to he relieved from what had been done by 
the company under the contract, which was one 
that could not be enforced, and which chd not 
give the company any right so long as the matter 
still remained in contract only, to put him on the 
register. Therefore there was wanting m that 
case the material point here, namely, the assent 
of the shareholder to her name being on the 
register in respect of these shares. Then lech’s 
Case [supra, col. 490] was referred to ; but the 
mistake on which the applicant was there 
relying was not a mistake in law, but a mistake 
in fact. Beck had applied to have shares allotted 
to him on certain terms, and the directors had 
allotted the shares to him on different terms. 
The lords justices held that, although Beck did 
ask for a certificate of the shares after he had 


received the notice of allotmenton those different 
terms, yet he could not be taken to have given 
his assent to the new terms, the reasonable 
inference being that he had asked for the cer- 
tificate of the shares in order to find out the real 
truth. — p. 113. 

BINDLEY, L.J .—Arnot's Case [supra, col. 497] 

. . . went on this principle — that there was 
wanting what you have here, namely, an assent 
of the shareholder to keep the shares which were 
put in his name Then there is Carling’s Case 
[supra, col. 494]. That was a directors’ qualifi- 
cation case, m which the facts were totally 
different. The directors had got, and were regis- 
tered in respect of paid-up shares, which had 
been issued in pursuance of a duly registered 
contract. They got them by a gross breach of 
trust which was very much like a fraud, and the 
contention of the liquidator was that they were 
liable to be put on the list of contributories in 
respect of unpaid-up shares. The Court said : 
“ No, they have got shaves which are paid up and 
which cannot be treated as otherwise than paid 
up, and your remedy against them is for breach 
of trust, for which there is another and a distinct 
mode of relief.” That has nothing to do with 
this case or any case similar to this. — p. 116. 

bowen, L.J. to same effect. 

Almada and Tirito Co., In re, approved. 

Ooregum Gold Mining Co. of India v. Roper 
(1892) 61 L. J. Ch. 337 ; [1892] A. C. 125 ; 66 
L. T. 427 ; 41 W. R. 90. — h.l. (E.). HALSBUKY, 
L.C., LORDS WATSON, HERSCHELL, MACNAGHTEN 
and morris. And see post, col, 517. 

Ooregum Gold Mining Co, of India v. Roper, 
explained. 

Pioneers of Mashonalaud Syndicate, In re (1893) 
62 L. J. Ch. 607 ; [1893] 1 Ch. 731 ; 3 R. 265 ; 
68 L. T. 163 ; 41 W. R. 492. 

v. williams, J. — The contrast drawn by Lord 
Herschell in Ooregum Gold Mining Co. of India 
v. Roper is not a contrast between a company 
which is now a going concern and a company m 
liquidation. The contrast which he draws is a 
contrast between the rights of a company and 
the rights of the creditors of a company. Lord 
Herschell is there really saying that the com- 
pany has no right to enforce payment of the 
difference between the amount paid and the full 
amount of the shares, but that its creditors have 
such a right. That being so, and there being no 
right of creditors m question at all in the pre- 
sent case, the only rights are those of share- 
holders ; and, if the case were to rest on Lord 
Herschell’s judgment, on which the petitioner 
relied, a shareholder has no more right to come 
and enforce by petition this liability of the share- 
holders to whom shares have been issued at a 
discount than he had, in Lord Herschell’s opinion, 
in that case to enforce it by an action. — p. 508, 

Ooregum Gold Mining Co. of India v. Roper, 
applied. 

Eddystone Marine Insurance Go., In re (1893) 
62 L. J. Ch. 742 ; [1893] 3 Ch. 9 ; 2 R. 516 ; 69 
L. T. 363 ; 41 W. R. 642.— O.A. LINDLEY, LOPES 
and A. L. SMITH, L.JJ. 

Eddystone Marine Insurance Co., In re, 

distinguished. 

Leinster Contract Corporation, In re [1902] 1 
Ir. R. 349— porter, m.R. 

Eddystone Marine Insurance Co., In re, and 
Almada and Tirito Co., In re [supra), explained 

17 


o.c. 
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tuul not applied , Theatrical Tiust. In re, Chap- 
man’s Case, Brandon’s Case, Greville’s Case 
(1895) 64 L. J. Ch. 448 ; [1895] 1 Ch. 771 ; 13 
R 462 ; 72 L. T. 461 ; 43 W. R. 553 : 2 Manson 
304. — V. WILLIAMS, J. ; discussed , Wragg(E. J.), 
Ltd., In re (1897) 66 L. J. Ch. 419 ; [1897] 2 Ch. 
796. — C.A. (supra, col. 500) 

Railway Time Tables Publishing Co., In re 

(supra, col. 513), affirmed. 

Ooregum Gold Mining Co. of India v. Roper 

(supra'), explained and applied. 

W elton r. Saffery (1S97) 66 L. J. Ch. 362; 
[1897] A. C. 299 ; 76 L. T. 505 ; 45 W. R. 508 ; 

4 Manson 269.— H.L. (E.). HALSBUEY, L.C.. 
LORDS WATSON, MACNAGHTEN, MORRIS and 
DAVEY ; LORD HEBSCHELL dissenting. 

halsbtiey, L.C. — In respect of the liability to 
pay up the shares so far as it is necessary to 
satisfy creditors and the cost of winding up, I 
believe no doubt exists m the minds of any of 
this House. Since the Ooregum Gold Mining 
Co.'s Case in this House, it would he impossible 
to contend that that question is not covered by 
authority. But it is said that where the only 
object in making a call is to settle the rights of 
the shareholders inter se. the law laid down in 
the Ooregum Case does not conclude the ques- 
tion. I am unable to accede to that view. . . . 
Whether for the purpose of settling the rights 
inter se. or for the purpose of satisfying creditors, 
it appears to me that the statute forces the com- 
pany and shareholder alike to conform to the 
rule' laid down, that a share for a fixed amount 
shall make the person agieeing to take that 
share liable for that amount. I think that is 
the decision in the Ooregum Case. ... In truth, 
though n form leserved by the discussion in the 
Ooregum Case, I think the Ooregum Case does 
decide the question now m debate, and whether 
they were bonus shares upon which nothing was 
paid, or discount shares upon which IDs only 
wa-. paid, the holders of those shares are, in my 
judgment, liable to make good for any company 
purpose the amount of the money which, upon the 
fae^ of the share, they undertake to pay. — p. 364. 

lord WATSON. — l’he decision f the House in 
the Ooregum Gold Mnvng Co.'s Case carries that 
con-tiueuon [of sect. 25 of the Companies Act, 
1*6/ j thus far, t at no member of a limited 
coni pain , who is not protected by a proper con- 
tract, duly regist red m .erms of the clause, can 
have a good defence against payment of such 
proportion of the nominal amount of h s shares 
as his not been paid in cash, when payment is 
lequired by the liquidator for the purpose of 
meeting the claims of creditors of the company 
or the cost of liquidation. — p. 365, 
loed hebschell also discussed the Ooregum 
Gold Mining Co.'s Case, and dissented from the 
view of the C.A. in Weymouth , 4'e. Steam Packet 
Co., In re (post, cnL 572).— p. 068. 

Loed macnaghten. — T orn- lordships were 
reminded that there was a judicial decision, for 
several years unreversed, which sanctioned the 
issue of shares at a discount. That is so. But 
it must be remembered that at the time when 
that decision was pronounced the current of 
authority had drifted somewhat away from the 
true principles of the Act of 18G2. As soon as 
those principles were re-asserted and re-estab- 
lished by your lordships’ House in Trevor v. 
Whitworth [supra, col. 406], it became clear 
again— clear, I think, beyond argument — that 


the shares of a company limited by shares could 
not be issued at a discount. The issue of shares 
at a discount is just as much an unauthorised 
reduction of capital as the purchase by a com- 
pany of its own shares. And so it was held by 
the C. A. m the Ahmda and Tinto Case [supra, 
col. 513J, and afterwards m this House m the 
Ooregum Gold Mining Co.'s Case. Speaking for 
myself, I must say I do not think that the 
Ooregum Case laid down any new law. It was 
no new departure. The governing principle is 
stated as plainly and as emphatically in Dent's 
Case [supra, col. 493] by the L.C. (Lord Sel- 
bome), as it was by any of the noble and learned 
lords who took part m the Ooregum Case in 
1892. Holding, as this House afterwards held 
in the Ooregum Gold Mining Co.'s Case , that 
the memorandum of association of a limited 
company has the effect of prescribing as well as 
of limiting the liability of its members, Lord 
Selborne points out, as has been pointed out 
over and over again, that, with certain excep- 
tions not material for the present purpose, 
sect. 12 of the Act of 1862 forbids any altera- 
tion in the conditions contained in the memo- 
randum. “ It is,” says his lordship, “ quite 
certain that, under that clause, if there be 
found anything in the articles limiting the 
liability of the shareholdei’3 in a way incon- 
sistent with the memorandum— anything tend- 
ing to reduce the liability of the shareholders 
thereby prescribed — it is simply void.” Nothing 
can be more to the point than that. 8o far the 
Ooregum Gold Mining Co.’s Case goes; but it 
was not, I think, meant to go further. And, 
indeed, several of the noble and learned lords 
who took part in the judgment in that case 
uardod themselves against being supposed to 
etermine or prejudice the present question. It 
may be that the principle on which the decisions 
in Dent’s Case and' the Ooregum Case proceed 
leave little room for the appellant’s contention. 
Still, if it could be shown that the appellant has 
any equity to be relieved from further liability — 
if the Court could be satisfied of the justice of 
the case,” to use the words of the Act of 1862 — I 
do not think the decision in the Ooregum Case 
would be a fatal bar. Nor. with all deference 
to the view thrown out by the O.A. in Weymouth , 
4’c. Steam Packet Co., In re, would it be a suffi- 
cient objection that the contract, if there be a 
contract, was one with the company and not 
with the shareholders. If directors, being duly 
authorised m that behalf, invite persons to take 
shares on certain terms varying the rights of 
members inter se, acceptance of the invitation 
must, I think, establish a contractual relation 
between the members themselves.— p. 374. 

loed davey. — The question now before the 
House was, it is true, left open in the Ooregum 
Case, but the solution of it seems to me logically 
and necessarily to follow from what was decided 
in that case. . . . It is familiar law that no article 
can be valid or binding upon the shareholders 
which is in conflict with the memorandum or 
with the general law. Nor does it admit of doubt 
that shareholders equally with creditors have 
the right to invoke the conditions contained in 
the memorandum, and resist any infraction of 
them ; and, in fact, until the winding up takes 
place a creditor has no right to do so. That was 
the principle on which both the cases of Hutton 
v. Scarborough Cliff Hotel [supra, col. 387] 
were decided. Doubts have been entertained as 
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to the correctness of the decisions in those cases, 
and it has been thought that the priority between 
existing shareholders and the holders of new 
share capital created under a power is one of 
those matters of internal management which, if 
not expressly settled by the memorandum, may 
be settled by the articles. Dissent from the 
decision m the second case of Hutton v. Scar- 
borough Clift Hotel Co. [supra, col. 3871 has 
been expressed by one of your lordships in this 
House, and it has recently not been followed m 

cSi mj-p.tr r - 6 “ Meter a ■ 

Welton v. Saffery, principle applied. 

1 everil Gold Mines. In re (1897) 67 L. J. Ch. 
77; [1898] 1 Ch. 122; 77 L. T. 506.— c A 
LINDLEY, M.E., CHITTY and V. WILLIAMS, L.JJ. 

lindley, l.j. — Lord Macnaghten, in his 
speech in \\elton v. Saft’erg, says this: “These 
companies —that is, companies registered with 
limited liability — “are the creature of statute, 
and by the statute to which they owe their being 
they must be bound in regard to shareholders as 
well as in regard to creditors in all matters 
coming within the conditions of the memo- 
randum of association. Shareholders in these 
companies require protection just as much as 
creditors— perhaps even more ; shareholders are 
not partners for all purposes ; they have not all 
the rights of partners ; they have practically no 
voice. m the management of the concern. Their 
security in a great measure depends on the 
directors adhering to the requirements of the 
Act. . . . Section 79 [of the Act of 1862] 


o a A . ™ ACC or 1862 

specifies the circumstances under which a com- 
pany may be dissolved by the Court, and 
sect. 82 states who are the persons who may 
apply to the Court for an order for the dissolu- 
tion. Any article which is contrary to this, 
which says that the company was formed on the 
terms that its life should not be determined 
under the circumstances provided by the Act, 
or that the right of a contributory to petition 
for its dissolution as provided by the Act should 
be limited m any way, is an attempt to enforce 
1 the shareholders limitations which would 

be at variance with the pi o visions of the Act. . . . 

it is not an answer to say that such an article is 
mea ? s ^ 01 ' enabling a contributory to 
waive his individual rights.— p. 80. 

Peveril Gold Mines, In re, applied. 

nSSn PL C «°o r f Co ‘ (190(J ) 69 L • J - Ch - 156 ; 
[1900 J 1 Ch. 808 . — Stirling, j. (supra, col. 481)! 

Ooregum Gold Mining Co. of India v. Roper, 

?vV^ni? a T raSkh ruf Earing and Prospecting 
byndicate, In re (1897) 66 L. J. Ch. 676 ; [1897] 

; dismissed. 


o nu i-V oo l. j. Uli. 

Frnsr t 1^7°^ C ° L 5(J1 ) 5 missed, 

-1 ? St r^n„ Ca ’ Ltd, > in re (1899) 68 L. J. Ch 
o44; [1899] 2 Ch. 207. — c.A. (supra, col. 501)' 
MaSfu a M jlie \ bellerby v. Rowland and 
Mai woods bteamship Co. (1902) 71 L J Ch 
541 ; [1902] 2 Ch. 14. — C.A. col. 408). * 

Ooregum Gold Mining Co. of India v. Roper 

referred to. * ’ 

. Bu ^°^ s ^atabele Gold Reefs and Estates 
Co. (1901) 70 L. J. Ch. 434 ; [1901] 2 Ch 
23 ; 84 L. T. 478 ; 49 W. R. 428, 500 ; 17 
limes L. R. 364.— c.A. rigby, v. williams 
and Stirling, l.jj., not followed. 

Hilder v. Dexter • (1902) 71 L. J. Ch 781- 
[1902] A. C. 474; 87 L. T. 311 ; 7 Com" Cas’ 
258 ; 9 Manson 37S.-H.L. (e ). hIlsbury, l c , 


LORDS SHAND, DAVEY, BRAMPTON and ROBERT- 
SON ; reversing 8. C. mm. Dexter r United Gold 
Coast Mining Properties (1901) 17 Times L. R. 
708. — C.A. RIGBY, COLLINS and ROMER, L.JJ. 

Calls. 

Glamorganshire Iron and Coal Co. v 
Ayscough (1866) 1 F. & F. 947. — 
WILLES, J., followed. 

Bwlch-y-Plwm Lead Mining Co. r. Baynes 
(1867) 36 L J. Ex. 183 ; L. R. 2 Ex. 324 ; 16 
L. T. 597.— BRAMWELL, B. (for the Court). 

Bwlch-y-Plwm, &c. Co. v. Baynes, referred to, 
Oakes v. Turquand (1867) 36 L. J. Ch. 949 ; 
L. R. 2 H. L. 325, (supra, col. 504) ; applied, 
Murray, In re, Dickson c. Murray (1887) 57 L. T. 
223. — STIRLING, J. 

L. & N. W, Ry. v. M ‘Michael (1851) 20 
L. J. Ex. 233 ; 6 Ex. 273 ; 6 Railw. Cas. 
495. — ex. ; Birkenhead, Lancashire and 
Cheshire Ry. v. Webster (1851) 20 L. J. Ex. 
234. — ex. ; Ambergate Ry. v. Norcliffe 
(1851) 6 Ex. 629 —EX. CH. ; and Water- 
ford, Wexford, Wicklow and Dublin Ry. 
v. Dalbiac (1851) 20 L. J. Ex. 227 ; 6 Ex. 
443 ; 6 Railw Cas. 753. — E X., followed. 
Jennmgs, In re, Belfast and County Down Ry., 
Ex parte (1851) 1 Ir. Ch. R. 634. — BRADY, L.C. ; 
reversing ib. 23(5. 


Inspection of Register. 

Rex v. Wilts and Berks Canal Navigation 

(1835) 3 A. 5c E. 477 ; 5 N. & M. 344. 
— Q.B., explained. 

Holland v. Dickson (or Crystal Palace Co.) 
(1888) 37 Ch. D. 669 ; 57 L. J. Ch. 502 ; 58 
L. T. 846 ; 36 W. R. 320 ; 4 Times L. R. 285 
CHITTY, J.— There [Rex v. Wilts, Spe. Naviga- 
tion'] the question being one of fact — whether 
there had been a refusal — it was held and decided 
I that there had been no refusal. . . . Some 
observations undoubtedly fell from the judges 
to the effect that when a demand is made the 
person to whom it is made should be informed 
, bond ftde of the object of that request, but I am 
satisfied that ... it was not intended by the 
judges, and could not have been intended to 
import into the statute (which contains words 
very similar to those m the one before me 
[Companies Clauses Act, 1845, s. 45]) something 
to prevent inspection which was not to be found 
m the statute. The right, then, is bo have access 
I to the book, and the directors of the company 
are wrong in saying that the plaintiff shall have 
access to part only of the book when the right of 
access ib not so limited by the statute. Then it 
was contended that the remedy in this case 
was by mandamus, and Glossop v. Heston and 
Isleworth Local Board [(1879) 49 L. J. Ch. 89 • 
12 Ch. D. 102; 40 L. T. 736 ; 28 W. R. 111. -I 
c. A.] , which deals with the subject of prerogative 
mandamus', was cited. This, however, is not a 
case in which the writ of prerogative mandamus 
would apply, but simply the case of a private 
owner of stock with a statutory right to see the 
books, and of an interference by the defendants 
with that statutory right. It seems to me to 
follow 'that when the statutory right of an 
individual is interfered with, an mjunctiQn 
would have been granted by the old Court of 
Chancery, and at any rate ought now to be 
granted by the High Court. — p. 672. 
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Forrest v. Manchester, Sheffield and 
Lincolnshire Ry. (1861) 1 De G-. F. & J. 
126 ; 7 Jur. (N.s ) 887 ; 4 L. T. 666 ; 9 
W. R. 818. — WESTBtJRY, L.C. (see supra, 
col. 46S) ; and Rogers v Oxford, Worcester 
and Wolverhampton Ry. (1858) 2 De 
tr. & J. 662. — KNIGHT BRUCE and 
turner, L.JJ., distinguished. 

Mutter r. Eastern and Midlands Ey. (1888) 38 
Oh. D. 92 ; 57 L. J. Ch. 615 ; 59 L. T. 117 ; 36 
W. R. 401 ; 4 Times L. R. 377.— c.A. lindley, 
COTTON and BOWEN, L.JJ. 

■ LINDLEY, L J. — The authorities relied upon by 
Mr. Wright for this purpose, of which Forrest 
v. Manchester, Sgr. it'//, was the leading case, do 
not go the length for which he contended. 
Those were cases in which a nominee of a rival 
company not only had taken shares for the 
purposes of a rival company, but assumed to 
have a common interest with all the other share- 
holders, and to represent them in a suit which 
he instituted in his own name on behalf of 
himself and them. It has been held that in 
a suit of that kind, if a person does not really 
represent the interest of those whom he purports 
to represent, exception may be taken to him 
personally, and relief be denied him which 
would be afforded if it were true that he repre- 
sented those whom he affects to represent in 
that form of action. This is not a case of that 
kind. The plaintiff does not come forward here 
as representing any other shareholders. This is 
not an action on behalf of himself and others, it 
is an action brought by him in his own personal 
interest, and does not profess to be anything 
else. That class of cases, therefore, does not 
touch this, nor am I aware of any case which 
warrants Mr. Wright’s contention. — p. 104. 

Mutter v. Eastern and Midlands Ry., prin- 
ciple applied. 

Nelson r. Anglo-American Land Mortgage 
Agency Co. (1896) 66 L. J. Ch. 112 ; [1897] 1 
Ch. 130; 75 L. T. 4S2 ; 45 W. R. 171.— 
STIRLING, J. 

Mutter v. Eastern and Midlands Ry. and 
Nelson v. Anglo-American Land, &c. Co., 
followed. 

Boord v. African Consolidated Land and 
Trading Co. (1897) 67 L. J. Ch. 451 ; [1897] 1 
Ch, 596 ; 77 L. T. 553; 46 W. R. 150; 14 
Times L. R. 116 . — north, j. 

Nelson v. Anglo-American Land, &c, Co. and ] 
Credit Co.. In re (1879) 48 L. J. Ch. 221 ; j 
11 Ch. D. 256 ; 27 W. R. 380.— HALL, | 
V.-C., applied. 

Bevan v. Webb (1901) 70 L. J. Ch. 536; 
[1901 J 2 Ch. 59 ; 84 L. T. 609 ; 49 W. R. 548.— 
C.A. COLLINS and STIRLING, L.JJ. 

Boord v. African, &c. Trading Co., overruled. 
Mutter v. Eastern and Midlands Ry., dis- 
tinguished. 

Balaghat Gold Mining Co., In re (1901) 70 
L. J. K. B. S66 ; [1901] 2 K. B. 665 ; 85 L. T. 
8 ; 49 W. R. 625 ; 17 Times L. R. 660.— CA. 

A. L. smith, m.r. — W hat Lindley, L.J. said in 
Mutter v. Eastern and Midlands Ry. at the con- 
clusion of his judgment — namely, “Upon the 
ground therefore that in this case the right to 
take a copy Gannot be denied without rendering 
the right to inspect practically useless, I am of 
opinion that the order appealed from was 


correct ’’ — does not apply to the present case at 
all, because here the person upon payment can 
get what he wants.— p. 867. V. WILLIAMS, L.J. 
concurred. 

STIRLING, L.J.— It [Mutter v. Eastern and 
Midlands Ry.~\ was not a decision on sect. 32 of 
the Companies Act, 1862, but on sect. 23 of the 
Companies Clauses Act, 1863c The latter section 
is absolutely silent on the question of taking 
copies. — p. 868. 

! Cert l ficate — Estoppel . 

British Farmers’ Pure Linseed Cake Co., In re 

(1878) 47 L. J. Ch. 415 ; 7 Ch. D 533.— C.A. 

JESSEL, M.R., JAMES and THESIGER, L.JJ. ; 
affirmed, mm. Burkinshaw v. Nicolls (1878) 48 
L. J. Ch. 179 ; 3 App. Gas. 1004 ; 39 L. T. 
308 ; 2G W. R. 819.— h.l. (e.). cairns, l.c., 

LORDS HATHERLEY, SELBORNE, BLACKBURN, 

and Gordon. 

Burkinshaw v. Nicolls, explained. 

Newport and South Wales Shipowners’ Co., In 
re, Rowland’s Case (1880) 42 L. T. 785. — c.A. 
JESSEL, M.R., BAGG ALLAY and BRAMWELL, L.JJ. 

Burkinshaw v. Nicolls, applied. 

Hall & Co., In re (1887) 57 L. J. Ch. 288 ; 37 
Ch. D. 712 ; 58 L. T. 156.— STIRLING, J. 

Burkinshaw v. Nicolls, distinguished. 

London Celluloid Co., In re, Bayley and 
Hanbury, Ex parte (1888) 39 Ch. D. 190 , 57 
L. J. Ch. 843 ; 59 L. T. 109 ; 36 W. R. 673 ; 

1 Meg. 45. — c.A. 

cotton, L.J. — In Burkinshaw v. Nioolls share 
certificates were issued which represented the 
shares to be fully paid up. A person to whom 
some of them were issued sold the shares m the 
ordinary course of business to a person who 
bought on the faith of that representation, with- 
out anything to put them on inquiry whether it 
was true, and the H. L. held that as against such 
a purchaser the company and the liquidator were 
bound by the statement, on the ground that it 
was evidence on which as against the company 
the purchaser was entitled to rely that the shares 
had been paid up in cash. . . . Here the appel- 
lants cannot say that any representation was 
made either to iSauvee or themselves on which 
they were entitled to rely that the shares had 
been paid up in cash, and they are, therefore, 
unable to avail themselves of Burkinshaw v. 
Eicolls, ... A contract by the company not to 
enforce payment of the calls on a share not 
effectually paid up would, I apprehend, be ultra 
vires. Waterhouse v. Jamieson {supra, col. 506) 
was referred to as showing that the liquidator is 
in no better position than the company, but the 
case only decided that the liquidator was bound 
by a statement of the company as to the amount 
of capital that had been paid up, a statement the 
falsehood of which he had no reason for sus- 
pecting, and on the faith of which statement he 
had taken his shares.— pp. 200 — 202. 
bowen, l.j. to the same effect. 
fry, l.j. — Waterhouse v. Jamieson and Bur- 
kinshaw y. Xioolls merely decided that in those 
cases the company as a matter of evidence was 
estopped from denying that the shares had been 
paid up m cash. In the present case there are 
| no facts whatever from which it can be inferred 
i that either of the appellants believed the shares 
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he took to have been paid up in cash, and 
neither of them says that he did so. They say 
that they believed the agreement to have been 
registered, but that is nothing to the purpose. 
They, therefore, cannot claim the benefit of 
estoppel. — p. 207. 

London Celluloid Co., In re, applied. 

Burkinshaw v. Nicolls, not applied. 

National Pure Water Engineering Co., In re, 
Follett’s Case (1892) 3 Times L. R. BOO.— c.A. 
LINDLEY, BOWEN and KAY, JJ. 

Burkinshaw v. Nicolls, explained and 
applied. 

Building Estates Brickfields Co., In re, 
Parbury’s Case (1895) 65 L. J Ch. 101 ; [1896] 
1 Ch. 100; 73 L. T. 506 ; 44 AY. R. 107; 2 
Manson 616. — v. williams, j. 

Parbury’s Case, approved. 

Yeuve Monnier et Ses Fils, In re, Bloomen- 
thal’s Case (1896) 65 L. J. Ch. 748 ; [1896] 2 
Ch. 525 ; 74 L. T. 670 ; 44 W. R. 577 ; 3 Manson 
193.— C.A. LINDLEY, LOPES and RIGBY, L.JJ. 
reversed, no in. Bloomenthal v. Ford (1897) 66 
L. J. Ch. 253 ; [1897] A. C 156 ; 76 L. T. 205 ; 
45 AY. R. 449 ; 4 Manson 156. — H.L. (e.). hals- 
BURY, L.C., LORDS HERSCHELL, MACNAGHTEN, 
MORRIS and shand. A lid see post , col. 524. 

Parbury’s Case, not applied. 

Burkinshaw v. Nicolls and Bloomenthal v. 
Ford, distinguished. 

African Gold Concessions and Development 
Co., Iu re, Markham and Darter’.s Case (1899) 68 
L. J. Ch. 215 ; [1899] 1 Ch. 414 ; 80 L. T. 282 ; 
47 W. R. 509 ; 6 Manson 84 ; affirmed, .vqira, 
col. 502. 

wright, J. —It is argued for the applicants 
that the statements in the certificates that the 
shares are fully paid estops the liquidator from 
denying both the fact of payment in cash and 
the sufficiency of the filed contract. . . . They 
knew that they had not paid cash, and they 
cannot have supposed that the company was 
making them a payment of shares which some 
one else had paid for in cash. This excludes the 
application of Parlury's Case. ... It is said 
that the observations of Lord Cairns in Burhn- 
dtaio v. Nieolls are an authority m favour of the 
applicant’s contention. I do not so understand 
his language. When he there speaks of a repre- 
sentation that sect. 25 has been complied with, 

I understand him to mean complied with by 
payment m cash. Nor 'can I find in Bloomenthal 
v. Ford any suggestion that there can be any 
other estoppel m such a case than an estoppel 
against denial of payment in cash or of power to 
issue the shares. — p. 219. 

Bahia and San Francisco By., In re, Trittin, 
In re (1868) 37 L. J. Q. B. 176 ; L. R. 3 
Q. B, 584 ; 9 B. & S. 844 ; 18 L. T. 467 ; 
16 AY. R. 862. — Q.B., followed. And see 
col. 537. 

Hart v. Frontmo, &c. Gold Mining Co. (1876) 
39 L. J. Ex. 93 ; L. R. 5 Ex. Ill ; 22 L. T. 30. 

— EX. 

Bahia and San Francisco By., In re, and 
Hart v. Frontino, &o. Gold Mining Co., 

discussed. 

Simm v. Anglo-American Telegraph Co. ; 
Anglo-American Telegraph Co. v. Spurling 1 


(1879) 49 L. J. Q. B. 392 ; 5 Q. B. D. 188 ; 42 
L. T. 37 ; 28 W. R. 290 ; 44 J. P. 280.— C.A. 
BRAMWELL, brett and cotton, l.jj. ; affirming 
LINDLEY, J. (and see col. 524) ; Sheffield Cor- 
poration r. Barclay (post, col. 525). 

Bahia and San. Francisco By., In re, 

explained. 

Ottos Kopje Diamond Mines, In re (1892) 62 
L J. Ch. 166 ; [1893] 1 Ch. 618 ; 2 It. 257 ; 68 
L. T. 138 ; 41 W. R. 258.— C.A. 

BOWEN, L.J. — It was said that Bahia , fa. My., 
In re, shows that there was a cause of action in 
the nature of an implied warranty upon the 
certificate, or a breach of warranty arising out 
of the stipulation. A certificate is not like a 
promissory note ; it does not transfer a chose in 
action, it is only a representation of an implied 
contract. Bahia, fa. My. was in truth an 
attempt, which was successful, to make the com- 
pany liable m the absence of fraud upon the 
estoppel created by the certificate. The way in 
which the Court made the company liable was 
this : They said that if the certificate had been 
intended to have been acted upon, it became a 
document the truth of which the company could 
not deny as against the person to whom it was 
intended to be shown ; and, therefore, it pre- 
cluded them as against such transferee from 
denying the truth of what it contained. They 
could not be in any better position than if the 
statement were true ; but that only obliged the 
company to act if the title were good. Until, 
therefore, the company do something which 
ought not to be done, or omit to do something 
which ought to be done, as between them and the 
true owner of the shares no cause of action, would 
arise. ... I know of no case where it has been 
held that a man is bound to act upon a document 
at the moment that it is presented to him, 
without being allowed time to consider it. I do 
not think it was intended in Cawley <)’• Co., In 
re [2?ost, col. 546], to decide that a company was 
not entitled to time to consider a transfer ; and 
m Soaiti Gdnirale de Pans v. Walher (post, 
col. 536] Lord Blackburn held that they were 
entitled. — p. 170. 

lindley, l.j. to the same effect. A. l. smith, 
l.j. concurred. 

Simm v. Anglo-American Telegraph Co. 

discussed. 

Foster v. Tyne Pontoon and Dry Docks Co. 
(1893) 63 L J. Q. B. 50.— COLLINS, J. And see 
post, col. 524. 

Bahia and San Francisco Ry., Inr e, foliotoed. 

Simm v. Anglo-American Telegraph Co., dis- 
tinguished. 

Balkis Consolidated Co. v. Tomkinson (1893) 
63 L.J. Q. B. 134 ; [1893] A. C. 396 ; 1 R. 178 ; 
69 L. T. 598 ; 42 AY. R. 204.— H.L. (e.). HER- 
SCHELL, L.c. and lords macnaghten and 
FIELD ; affirming (1891) 60 L. J. Q. B. 558 ; 
[1891] 2 Q. B. 614 ; 64 L. T. 816 ; 39 AY. R. 
693. — c.A. 

hersciiell, L.c. (after discussing Bahia , Ac. 
My., In re, and Hart v. Frontino Gold Mining Co.) 
said : I have no hesitation in expressing my 
concurrence in the law laid down by the Court 
of Q. B. m Bahia, fa. My., In re. The reasoning 
of Blackburn, J. in pronouncing judgment in 
•that case appears to me to be sound and in 
accordance with the law, and I think it would 
be very mischievous to cast any doubt on the 
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authority of that case. The appellants argued, 
however, and correctly, that the presen t ease is 
distinguishable from that in the Q. B.. inas- 
much as it is not the purchasers who are seeking 
to render the company liable by way of estoppel, 
hut the vendor of the shares, who himself 
received the certificate from the company. Does 
that, in the circumstances -which your lordships 
have to consider, make any difference ! If the 
company must have known, as was said in the 
Bahia Case, that persons wanting to purchase 
shares might act upon the statement of fact con- 
tained in the certificate, it must equally have 
been within the contemplation of the company 
that a person receiving the certificate from them 
might, on the faith of it. enter into a contract 
to sell the shares. The plaintiff did enter into 
such a contract, and thereby altered his position 
by rendering himself liable to the persons with 
whom he contracted to sell the shares. All the 
elements necessary to create an estoppel would 
appear, therefore, to be present. The appellants, 
however, relied upon the decision in Simm v. 
Anglo-American Telegraph Co . as showing that 
one who receives from a company a certificate 
that he is the proprietor of shares therein is not 
in the same position as regards his rights by 
estoppel against the company as a transferee 
from him would he In that case Burge, who 
was the buyer of stock in the defendant com- 
pany, received in pursuance of his purchase a 
transfer of the stock purporting to he executed 
by Coates, who was the registered owner of stock 
to the amount purchased. The transfer was, in 
fact, forged by a clerk in Coates’s employ. 
Burge having borrowed money from a bank, the 
stock was transferred to Ingelow as trustee for 
the bank, and the company registered Ingelow 
as the owner, and issued a certificate accordingly. 

* The advance having been repaid by Burge, the 
bank’s trustee became trustee for him. The 
company having discovered the forgery, and 
refused "to recognise Ingelow as the owner of the 
shares, an action was brought by Burge and 
Ingelow to compel the company to recognise 
their title. It was held by the C. A. that they 
had no title by estoppel as against the company. 
The grounds for the decision appear to have 
b^en twofold : in the first place, that Burge had 
not altered his position by reason of the state- 
ment in the certificate : in the next place, that 
he had himself, by producing to them a forged 
transfer, induced the company to insert the name 
of his nominee as the proprietor of the stock. 
Neither of these grounds applies in the case 
before your lordships. . . . Ashbury, fyc. Co. v. 
Riche [supra, col. 141], which was much pressed 
upon your lordships in the argument for the 
appellants, appears to me to have no bearing on 
the question at issue between the parties to this 
appeal. The argument was put, as I understand, 
in this way : The company, it was said, are only 
authorised to issue a limited number of shares ; 
and to hold it liable by estoppel, as is sought to 
be done in this case, to a person who is not the i 
proprietor of any of those shares, would in effect 
enable them to contract a liability in respect of 
shares beyond their authorised issue. I do not 
think this argument is a sound one. A person to 
whom the company is liable by estoppel to pay 
damages for refusing to register his transfer does 
not by reason thereof become a shareholder — 
p. 138. 

lord macnAghten to the same effect. 


LOUD FIELD. — In Si mm’s Case the G, A- held, 
and I agree with them, that there was no duty 
upon the company to inquire of a registered 
holder whether the signature was genuine, 
although it was the practice of the company to 
do so. — p. 142. 

Bahia and San Francisco /By., In re (supra), 
distinguished, Bishop v. Balkis Consolidated Co. 
(1890) 59 L. J. Q. B. 505 ; 25 Q. B. D. 512 ; 39 
W. fi. 99 ; 2 Meg. 292.— C.A, ESHER, M.R.. 
LINDLEY and BOWEN, L JJ. ; referred to, White- 
church (Geo.), Ltd. v. Cavanagh (post, col. 525). 

Bishop v. Balkis Consolidated Co,, considered. 
Concessions Trust, In re, McKay’s Case (1896) 
65 L. J. Ch. 909 ; [1896] 2 Oh. 757 ; 75 L. T. 
29S ; 3 Manson 274.— V. WILLIAMS, J. 

Balkis Consolidated Co. v. Tomkins on (supra), 

applied. 

Foster v. Tyne Pontoon and Dry Docks Co. 

(supra, col. 522), explained. 

Simm v. Anglo-American Telegraph Co. 

(supra, col. 521), distinguished. 

Bloomenthal v. Ford (col. 521 ) and Bishop 

v Balkis Consolidated Co., not applied. 
Dixon v. Kennaway & Co. (1900) 69 L. J. Ch. 
501 ; [1900] 1 Ch. 833 ; 82 L. T. 527 ; 7 Manson 
446. 

farwell, J. — The proposition which is . . . 
referred to in Foster v. Tyne Pontoon, ftc. Co., 
comes, I think, to this — if 'the broker is insolvent 
at the date of action brought, then it lies on the 
defendant to show that no money' ever could 
have been recovered against him, and that con- 
sequently the plaintiff has not suffered by resting 
on his position. . . . Simm v. Anglo-American 
Telegraph Co. was a case of estoppel against 
estoppel. The transferee in that case sent a 
forged transfer to the office of the company and 
asked the company to act on it. He had at 
least as good means as the company of knowing 
whether it was a genuine transfer or not. There 
is nothing of that sort here. ... In Simm v, 
Anglo- American Telegraph Co. there was nothing 
about resting on the transfer, and there was 
nothing to show the state of solvency or insol- 
vency of the transferor at the time of the action 
brought. . . . JBalhis Consolidated Co. v, Tom- 
hinson is a valuable authority for all the pro- 
positions which I have to determine, because the 
H. L. there held that the person who got the 
certificate was entitled to rely on the statement 
in the certificate that the person therein 
mentioned was the proprietor of the specified 
shares. The damage in that case arose from the 
fact that the statement in the certificate put 
Tomkinson in a position to sell the shares, and in 
reliance on that position he sold the shares, with 
the result that he suffered loss in consequence of 
the company’s refusal to register the purchaser. 
In order to recover in an action of this sort, the 
plaintiff must show that he either has acted on 
the certificate to his detriment, or has rested on 
it to his detriment Tomkinson in that case, 
acted upon the certificate to his detriment ; in 
the present case the plaintiff has rested upon 
i it to her detriment. She has remained satisfied 
until the time for redress from her broker is past 
and gone. To my mind, therefore, this case 
comes within the principle of Salhis Con- 
solidated Co. v. Tomhinson. Bloomenthal v. 
Ford is not so applicable, because there the 
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allottee was the person relying on the estoppel. 

. . . Bishop v. Balltis Consolidated Co., also, 
does not seem to me to be applicable. That was 
a case of certification, and “ certificate ” and 
certification ” are two distinct things. — p. 5U5. 

Bishop v. Balkis Consolidated Co., 

approved. 

Whitechurch (George), Ltd. v. Gavanagh 
(1901) 71 L. J. K. B. 100: [1902] A. G. 117 ; 
85 L. T. 319 : 50 W. E. 218 : 9 Manson 351. — H.L. 
(E.). HALSBURY, L.C., LORDS MAONAGHTEN, 
SHAND, JAMES OF HEREFORD, DA VEY, BRAMPTON 
and ROBERTSON. 

Simm y. Anglo-American Telegraph Co., 

judgment of BINDLEY, J. dissented from. 
Sheffield Corporation r. Barclay (1902) 72 L. J. 

K. B. 8 ; [1903] 1 K. B. 1 : 87 L. T. 179.— 

ALVERSTONE, G J. 

Dividends. 

Stuart’s Trusts, In re (1876) 46 L. J. Ch. 
86 ; 4 Ch. D. 213 ; 35 L. T 788 ; 26 W. E. 
295. — baoon, v.-c., distinguished. 

South Llanharran Colliery Co., In re, Jegon, 
Ex parte (1879) 12 Ch. D 503 ; 41 L. ,T. 567 ; 
28 W. E. 191. — C.A. JAMES, BRETT and 
COTTON, L.JJ. 

cotton, LJ. — It is true that in Stuart's 
Trusts, In re, the sum payable was held to be 
part of the piofits ; but m that case it was 
expressly stipulated that the payment under the 
guarantee should be applied as dividend. So 
that the question was avoided by the special 
form of the contract. — p. 510. 

Davidson v. Gillies (1879) 50 L. J. Ch. 
192, n. ; 16 Ch. D. 347, n. ; 44 L. T. 92, n. 
— jkssel, M.R. ; and Dent v. London Tram- 
ways Co. "(1880) 50 L. J. Ch. 190 ; 16 Ch. 
D. 314 ; 44 L. T. 91. — m.r., explained. 

Lee v. Neuchatel Asphalte Co. (1889) 58 

L. J. Ch. 408 ; 41 Ch. D. 1 ; 61 L. T. 11 ; 37 
W. E. 321 ; 1 Meg. 140.— C.A. cotton, lindley 
and LOPES, L.JJ. Sec judgments at length. 

Lee v. Neuchatel Asphalte Co., applied. 
Bolton v. Natal Land and Colonization Co 
(1891) 61 L. J. Ch. 281 ; [1892] 2 Ch. 124; 65 
L. T. 786.— ROMER, J. 

Lee y. Neuchatel Asphalte Co. and Bolton 
y. Natal Land, &c. Co., approved. 

Verner v. General and Commercial Investment 
Trust (1894) 63 L. J. Ch. 456 ; [1894] 2 Ch. 
239 : 7 E. 170 ; 70 L. T. 516 ; 1 Manson 136.— 
C.A. LINDLEY, KAY and A. L. SMITH, L.JJ. 

Lee v. Neuchatel Asphalte Co. and Verner 
. v. General and Commercial Investment 
Trust, discussed and applied. 

' Wilmer v. McNamara & Co. (1895) 64 L. J. Ch. 
516 ; [1895] 2 Ch. 245 : 13 E. 513 ; 72 L. T. 552 ; 
43 W. E. 519. 

Stirling, J. — Under the circumstances Lee v. 
Neuchatel Asphalte Co. applies to this extent, 
that it is a distinct authority that dividends may 
be paid although the assets are not sufficient to 
make up the share capital. Beyond this, that 
case does not assist in point of decision ; for 
there it was held, as a conclusion of fact, that 
the assets of the company were at the period in 
question of greater value than when it was first 
formed, I think, however, as has ahfeady been 


pointed out and acted upon in Verner v. 
General, Jj'c. Trust that the C. A. there laid 
down principles which go far beyond what was 
required for the decision of that particular case, 
and, amongst others, this — that m determining 
whether a dividend may or may not be paid, 
regard is to be had to the constitution of the 
company and to the articles of association. . . . 
My attention was pointedly called to the open- 
ing sentences of the judgment delivered by 
Kay, L. J. in Verner v. General, ftc. Trust. The 
observations . . . appear, however, to be mainly 
directed to the case of a company engaged in 
buying and selling, and were not treated by the 
L.J. himself as applicable to the ease actually 
before him, that of a company whose business 
consisted in making investments. In the pre- 
sent case, the defendant company carries on the 
business of cariiers ; it does not buy and s< 11, 
and such loss as has occurred does not arise from 
the company having received a less price than it 
originally gave for a portion of its assets. I 
think that under th se circumstances I ought not 
to apply the observations ra question to the 
present case any more than they were applied by 
Kay, L.J. in Verner v General, 4‘c. Trust to the 
case then before him. — pp 519—521. 

Lee v. Neuchatel Asphalte Co., discussed. 

Wragg (E J.), Ltd , In re (1897) 66 L. J Ch. 
419 ; [1897] 1 Ch. 796.— C.A. (supra, col. BOO). 

Verner v. General and Commercial Invest- 
ment Trust ('Uj)ra), discussed. 

City Property Investment Trust Corporation 
v. Thorburn (1897) 25 Rettie 361. — LORDS 
TRAYNER, YOUNG and MONORIEPF. 

Lee v. Neuchatel Asphalte Co. and Verner 
v. General and Commercial Investment 
Trust, applied. 

National Bank of Wales, In re, Corv’s Case 
(1899) 68 L. J. Ch. 634 ; [1899] 2 Ch. 629; 81 
L. T. 363 ; 4S W. E. 99.— C.A. (supra, col. 398). 

Luhbock v. British Bank of South America 

(1892) 61 L. J. Ch. 498 ; [1892] 2 Ch. 
198; 67 L. T. 74; 41 W. E. 103.— 
chitty, J. ; and Verner v. General and 
Commercial Investment Trust, discussed. 

Foster r. New Trinidad Lake Asphalte Co. 
(1900) 70 L. J. Ch. 123 ; [1901] 1 Ch. 208 ; 49 
W. R. 119 ; 8 Manson 47. 

byrne, J. — It is clear, I think, that an appre- 
ciation in total value of capital assets, if duly 
realised by sale or getting in of some portion of 
such assets, may in a proper case be treated as 
available for purposes of dividend. This, I think, 
is involved in the decision in Imbboeh v. British. 
Bank of South America, cited with approval by 
Lord Lindley m Verner v. General and Com- 
mercial Investment Trust. ... If I rightly 
appreciate the true effect of the decisions, the 
question of what is profit available for dividend 
depends upon the result of the whole accounts 
(capital as well as profit and loss) fairly taken 
for the year ; and although dividends may be 
paid out of earned profits in proper cases, even 
where there has been a depreciation of capital, I 
do not think that a realised accretion to the 
estimated value of one item of the capital account 
can be deemed to be profit divisible amongst the 
shareholders without reference to the result 
of the whole accounts fairly taken. — p. 125. 
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Lee v. Neuehatel Asphalte Co. and. Verner v. 
General and. Commercial Investment 
Trust (supra), discussed and applied. 
Barrow Haematite Steel Co , In re (1900) 60 
L. J. Oh. 869 ; [1900] 2 Ch. S46.— COZENS-HARDY, 
,r. ; affirmed on the facts, [1901] 71 L. J. Oh. 13 . 
[19di] 2 Ch. 716. — c.A. (supra, col. 409). 

Verner v. General and Commercial Invest- 
ment Trust, dictum of lindley, l j. 
explained. 

Lee v. Neuchatel Asphalte Co., explained. 
Bond r. Barrow Hiematite Steel Co. (1902) 71 
L J. Ch. 246 ; [1902] 1 Ch. 338 ; S6 L. T. 10 ; 50 
W. R. 295 ; 9 Manson 69 . 17 Times L. E. 709. 
— HARWELL, J. Sec judgment. 

Bxander y. Brander (1799) 4 Ves. 800 : 4 E. R. 
348. — rosslyn, L.C. : Irving v. Houston 
(1S02) 4 Baton Sc. App. 521.— H.L. (SC.). 
eldon, l.c. and lord rosslyn ; Paris v. 
Paris (1804) 10 Ves. 185 ; 7 E. E. 379.— 
eldon, L.c. : Clayton v. Gresham (1804) 
10 Ves. 2SS.— eldon, L.c. ; Witts v. Steere 
(1807) 1.4 Ves. 363 : 9 E. E. 192.— ELDON, 
L.c, ; Hodgens, Ex parte, Hodgens, In re 
(1847) 11 Ir. Eq. E 99 —BRADY, L C. : 
Barclay v. Wainewright (1807) 14 Ves. 
* 66 : 9 11. E. 245. — ELDON. L.c. ; Preston v. 

Melville (1818) 16 Sim. 163. — SHAD WELL, 
v.-c. : Ward y. Combe (1S36) 7 Sim. 034. — 
vSHADWELL, v.-c. : and Price v. Anderson 
(1847) 15 Sim. 473. — SHADWELL, y.-C., 


[1891] 2 Ch. 317 ; 64 L. T. 576.— C.A. LINDLEY, 
LOPES and KAY, LJJ. : varying [1901] 1 Ch. 
155. 2 Meg. 334. — NORTH, J. , distinguished, 
Despard, In re, Hancock r. Despard (1901) 17 
Times L. K 24.— kekewich, j. 

Bridgewater Navigation Co., In re, applied, 
Bishop r. Smyrna and CassabaKy. (No. 2) (1895) 
64- L. J. Ch. 806 , [1895] 2 Ct*. 596 ; 13 E. 803 ; 
73 L. T. 337 ; 2 Manson 575.— KEKEWICH. J ; 
distinguished, Crichton's Oil Co., In re (1902) 71 
L. J. Ch. 531 , [1902] 2 Ch. 86.— C.A. (post, 
col. 574). » 

Forfeiture. 

Home Counties and General Life Assurance 
Society, In re, Woollaston’s Case, 28 L. J. Oh. 
723, n. — KINDERSLBY, Y.-C. ; reversed, (1859) 
2S L. J. Ch. 721 ; 4DeG,& J. 437 , 5 Jur. (N.S.) 
617, 853 ; 7 W. E. 540, 645.— KNIGHT BRUCE and 
TURNER, L.JJ. 

Johnson v. Lyttle’s Iron Agency (1877) 46 
L. J. Ch. 786 ; 5 Ch. D. 687 ; 3(1 L. T. 
52S ; 25 W. E. 548. — C.A. .TAMES, MEL- 
LISH and BAGGALLAY, L JJ., explained. 
Jackson r. Northampton Street Tramways Co. 
(1886) 55 L. T. 91. — STIRLING, J. 

Maturin v. Tredennick (1864) 10 L. T. 331 ; 
12 W. E. 740. — wood, v.-c., followed. 
Mount Morgan (West) Gold Mine. In re (1887) 
36 L. T. 622 —KAY, .T. 


discussed. 

Barton’s Trusts, In re (1868) 37 L. J. Ch. 
194 ; L. E. 5 Eq. 238 ; 17 L. T. 594 : 16 
W. E. 362.— WOOD, V.-C., approved. 

Bouch v. Sproule(18S7) 56 L. J. Ch. 1037 ; 12 
App. Cas. 385 ; 57 L. T. 345 : 36 V. E. 193.— 
H.L. (E.). LORDS HERSCHELL. WATSON, BRAM- 
WELL and FITZGERALD : rerersing S. C. mm. 
Bouch. In re. Sproule r. Bouch (1885) 54 L. J. Ch, 
665 : 29 Ch. D. 635 ; 52 L. T. 366 ; 33 W. E. 621. 
—C.A. BAGGALLAY. BOWEN and FRY, L.JJ.: and 
restoring order of KAY, J. 

Brander v. Brander and Irving v. Houston. 

distinguished. 

Barton’s Trusts, In re, appeared. 

Bouch v. Sproule, applied. 

CuulifFs Trustees r. Cunliff (1900) 3 Fraser 
202. — COURT OF SESSION. 

Bouch r. Sproule, discussed and applied, Als- 
bury, In re, Sugden r. Alsburv (1890) 60 L. J. 
Ch. 29 : 45 Ch. D. 237 ; 63 L. T. 576 ; 39 W. R. 
136 ; 2 Meg. 346. — NORTH, J. ; commented on, 
Novthage, In re, Ellis v. Barfield (1891) 60 L. J. 
Ch. 488 ; 64 L. T. 625. — NORTH, j ; referred to, 
Armitage, In re, Armitage r. Garnett (1893) 63 
L. J. Ch. 110 ; [1893] 3 Ch. 337 ; 7 R. 290 ; 69 
L, T. 619.— C.A. LINDLEY, LOPES and A. L. 
SMITH, L.JJ. 

Rowley v. Unwin (1855) 2 K. & J. 138, — 
wood, v.-c. ; Northage, In re, Ellis v. 
Barfield, and Tindal, In re (1892) 9 
Times L. R. 24. — chitty , j ., discussed. 
Bouch v. Sproule, p/mriple applied, hut 
case, distinguished on the facts. 

Malam, In re, Malam r. Hitchens (1894) 63 
L. J. Ch. 797 ; [1894] 3 Ch. 578 : 13 R. 38 : 71 
L. T. 655.— STIRLING, J. 

Bouch v. Sproule, considered, Bridgewater 
Navigation Co., In re (1891) 60 L. J. Ch. 415 : 


Surrender. 

Agriculturist Cattle Insurance Co., In re, 
Brotherhood's Case (1862) 31 Beav. 365. 
— BOMILLY, M.R. ; affirmed , 31 L J. Ch. 
861 ; 4 De 6. P. & J. 566 ; S Jur. (N.S.) 
926 ; 7L.T 142 ; 10 W. E. 852.— KNIGHT 
BRUCE and TURNER, L.JJ.. distinguished. 
And see post. 

Agriculturist, &c. Co., In re. ^packman’s Case 
(1865) 34 L. J. Ch. 321 : 11 Jur. (n.S.) 207 ; 12 
L. T. 130 ; 13 W. R. 479.— WESTBURY, L.a. ; 
rerersing 10 Jur. (N.S.) 911 ; 11 L. T. 13 ; 12 
W. E. 1133. — BOMILLY, M.R, : a.tfh'med. post. 

Spackman’s Case, distinguished. 

Agriculturist, &c. Co.. In re. Belhaven’s (Lord) 
Case (I860) 34 L. J. Oh.' 503 3 De C4. J. A: S. 41 ; 
11 Jur. (N.S.) 572 ; 12 L. T. 595 ; 13 W. E. 849. 
— KNIGHT BRUCE and TURNER, L.JJ, And see 
post , col. 529. ‘ 

Spackman’s Case, fallowed. 

Belhaven’s (Lord) Case (supra), distinguished. 

Agriculturist Cattle Insurance Co.,’ In ie, 
Stanhope’s Case (1866) 35 L. J. Ch. 296 ; L. R. 
1 Ch. 161 ; 12 Jur (N.S.) 79 : 14 L. T. 468 ; 
14 W. R. 266. — CRANWORTH, L.J. ; rerershuf 11 
Jur. (N.S.) 872 — ROMILLY, M.R. 

Brotherhood’s Case (supra), distinguished. 

Agriculturist Cattle Insurance Co., In re, 
Stewart’s Case (1866) 35 L. J. Ch. 750 ; L. E. 1 
Ch. 296 ; 12 Jur. (N.S.) 611 ; 14 L. T. 841 ; 14 
W. E. 954.— CHELMSFORD. L.c. ; reversing 12 
Jur. (N.S.) 463 ; 14 L. T. 537 . 14 W. E. 8l6.— 
ROMILLY, M.R ; Spackman r. Evans (1868) 37 
L. J. Ch. 752 ; L. R. 3 H. L. 171 ; 19 L. T. 151.— 
H.L. (E.). LORDS CRANWORTH, CHELMSFORD and 
COLONSAY ; LORDS ST. LEONARDS and ROMILLY 
dissenting ; affirming 8. C. nom. Agriculturist 
Cattle Insurance Co., In re, Spackman’s Case 
(supra). 
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Brotherhood’s Ca,ne,folloived. 

Stewart’s Case (supra), not followed. 
Agriculturist Cattle Insurance Co., In re, 
Smallcombe’s Case (1867) L. E. 3 Eq 769 ; 15 
W. E. 501. — komilly, M r. ; /{firmed, rtom. 
Evans v. Smallconibe (1868) 37 L. J. Oh. 793 ; 
L. E. 3 H. L. 249 , 19 L. T. 207.— h.l. (e.). 
CAIRNS, L.C. and LORD ORANWORTH : LORD 
CHELMSFORD dissenting. 

Spackman v. Evans, discussed. 

Phosphate of Lime Co r. Green (1871) L. It. 

7 C. P. 43 ; 25 L. T. 636.— O.P. (supra, col. 393). 

9 Spackman v. Evans ; Evans v. Smallcomhe ; 
and Houldsworth v. Evans (1868) 37 L. J. 
Cb. 800 ; L. E 3 H. L. 263 ; 19 L. T 211. 
— H.L. (B.). CAIRNS, L.C. and LORD 
CHELMSFORD ; lord CRAtrw orth dissent- 
ing, distinguished. 

Ashbury Eailway Carriage, &c. Co. v. Eiche 
(1875) 44 L. J. Ex. 185 ; L. E. 7 H. L. 653 ; 33 
L. T. 451 ; 24 W. It 794.— H.L (e.) (supra, col. 

Wl)- 

London and Mediterranean Bank, In re, 
Wright’s Case, L. E. 12 Eq 331 : 24 L. T. 899 ; 

19 W. E. 947. — WTCICENS, v -C. : reversed. (1871) 
41 L. J. Ch. 1 ; L. E. 7 Ch. 55 ; 25 L T. 471 ; 

20 \V. E. 45. — I-IATHERLEY, L.C. 

Belhaven’s (Lord) Case (supra, col. 528), 
observed on. 

Dixon r. Evans (1872) 42 L. J. Ch. 139 ; 

L. E. 5 H, L. 606. — H.L. (E.) ; reversing 8. C. 
nom. Agriculturist Cattle Insurance Co., In re, 
Dixon’s Case (1869) 39 L J. Ch. 134 ; L. E. 5 
Ch. 79; 21 L. T. 2S8, 446; 18 W. E. 77.— 
GIFFARD, l.j, ; and affirming 88 L. J. Ch. 567 ; 
17 W. E. 1036. — ROMILLY, M.R. 

LORD westbury. —I think, therefore, that 
this case stands wholly independent of those 
cases which have been decided. Belhaven's 
(Lord) Case is a much stronger case than any- 
thing that I ask your lordships to decide now. 
How the decision m Belhaven's (Lord) Case was 
arrived at, it is not necessary to inquire ; but 
undoubtedly, if Lord Belhaven was justly re- 
lieved from a deliberate contract, which he 
entered into, and which was perfected, there is 
much greater reason for relieving the appellant 
from the completion of a conditional contract 
which he was induced to enter into, and which 
as the condition was not performed, never be- 
came in fact or in law a binding contract. — 
p. 144. lords colonsay and oairns concurred 

Dixon v. Evans, dictum of LORD WESTBURY 
4 approved. 

Norwich Provident Insurance Society, In re, 
Bath’s Case (1S78) S Ch. D. 334 ; 47 L. J". Ch. 
601 ; 38 L. T. 267 ; 26 W. E. 441.— C.A JESSEL, 

M. R., JAMBS and BAGGALLAY, L.JJ. 

JESSEL. m.r. — I t seems to me that principle — 
and authority, so far as it goes, that is the 
dictum of Lord Westbury in Dixon's Case — 
point to one conclusion, that corporations must 
have such a power [to compromise claims brought 
against them ] as an incident to their existence. 
— p. 340. 

Transfer. 

Coles v. Bank of England (1839) 10 A. & E. 
437 ; 2 P. & D. 521. — Q.B., questioned. 
Howard v. Hudson (1853) 22 L. J. Q. B. 341 ; 
2 El. & Bl. 1 ; 17 Jur. 855 ; 1 W. R. 325.— Q.B 


Coles v, Bank of England, commented on. 

Bank of Ireland r. Evans’ Charities (Trustees) 
(1855) 5 H. L. Cas 389: 3 W. E. 573.— 
H L. (IR.). 

PARICE, B.(for the JUDGES). — Much reliance was 
placed in the course of the argument on Coles v. 
Bunli of England as an authority for the admis- 
sion of evidence of negligence not. immediately 
connected with the particular transfer. The 
case furnishes no such authority. On consider- 
ing the judgment of Lord Denman it seems clear 
that the Court adopted the argument of the 
counsel for the bank, that the principal question 
was, whether it could he made liable to replace 
stock transferred by a person professing to act 
for the proprietor, after the proprietor has recog- 
nised the transfer by receiving dividends on the 
reduced amount. This negligent conduct of the 
plaintiff in receiving dividends on the sum to 
which the stock was reduced by a forged trans- 
fer, was treated by the Court as evidence of the 
ratification of these transfers, by which the stock 
was reduced to that amount, and on that ground 
the Court seems to have proceeded. . . . 
Whether that case is altogether satisfactory, is 
not a matter now to be considered by us. It is 
enough to say that it does not apply to the case 
now before your lordships. — p. 411. 

ORANWORTH, L.c.—' Whether [in Coles v. Ban h 
of England'] I should have arrived upon the 
question of fact at the same conclusion is a 
matter upon which I do not feel myself called to 
speculate That certainly seems to me to be 
rather a strong result. — p. 414. 

lord brougham. — I agree in the doubt in- 
sinuated rather than expressed by the learned 
judges, and more plainly intimated by my noble 
and learned friend, as to how Coles v. Bank of 
England might have been determined if it had 
not been disposed of in the way in which it was. 
— p. 415. 

And see 2 >ost, col. 531. 

Bank of Ireland v. Evans’ Charities (Trus- 
tees) and Tayler v. Great Indian Penin- 
sula Ry. (1859) 28 L. J. Ch. 285, 709 ; 4 
De G. & J. 559 ; 5 Jur. (N.S.) 1087 ; 7 
W. E. 637.— KNIGHT BRUCE and TURNER, 
L.JJ., applied. And see post, col. 537. 

Coles v. Bank of England, oi'erruled. 

Swan v. North British Australasian Co. (1863) 
32 L. J. Ex. 273 ; 2 H. & C. 175 ; 7 H. & N. 
603 ; 10 Jur. (N.S.) 102 ; 11 W. R. 862.— ex. ch. 
KEATING, J. dissenting. See post, col. 537. 

Tayler v. Great Indian Peninsula Ry., dis- 
tinguished. 

Hawkins r. Maltby (1868) 37 L. J. Oh. 58 ; 
L. R. 3 Ch. 188 ; 17 L. T. 397 : 16 W. R. 209.— 
CHELMSFORD, L.C. (see post, col. 548). 

Swan v. North British Australasian Co., 

explained And see post , col. 532. 

Hunter v. Walters (1871) L. R. 7 Oh 75 : 41 
L. J. Oh. 175 ; 25 L. T. 765 ; 20 W E. 218.— 
C.A. HATHERLEY, L.C., JAMES and MELLISH, 
L.JJ. ; affirming (1870) L. E. 11 Eq. 292. — 
M ALINS, V.-0. 

mellish, l.j. — In my opinion, it is still a 
doubtful question at law, on which I do not wish 
to give any decisive opinion, whether, if there be 
a false representation respecting the contents of 
a deed, a person who is an educated person, and 
who might, by very simple means, have satisfied 
himself as to what the contents of the deed 
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really were, may not, by executing it. negligently, 
be estopped as between himself and a person 
who innocently acts on the faith of the deed 
being valid, and who accepts an estate under it. 

I do not think that Swan v. Xorth British 
Australasian Co . — adecision of which the learned 
Y.-O. disapproves — is really a direct authority 
upon that question? because in that case a trans- 
fer of shares had been executed in blank : the 
person who executed it owned shares in two 
companies, and gave authority to the broker to 
fill them up with shares in one company, which 
were afterwards transferred to an innocent per- 
son. There the Court said that the whole thing 
was a forgery, and that the negligence of the 
transferor in executing the deed in blank was 
not the real and proximate cause of the loss, 
which was the forgery of the broker in filling 
the deeds up with shares differing from those 
which he was authorised to fill them up with. 
That decision does not go to the extent of saying 
that if the broker had filled them up with the 
same shares which he was authorised to insert, 
and therefore had done what he was authorised 
to do, that then, because it was void at law from 
being executed in blank, nevertheless the prin- 
cipal might not have been estopped. — p. 87. 

Bank of Ireland v. Evans' Charities (Trustees) 
and Swan v. North British. &c. Co. 

(supra), referred to. 

Coles v. Bank of England (supra), questioned. 

Baxendale r. Bennett (1878) 47 L. J. Q. B. i 
624 ; 3 Q. B. D. 52r> ; 26 W. R. 899.— C.A. i 
BRAMWELL, BAGK4ALLAY and BEETT, L.JJ. 

Bank of Ireland v. Evans' Charities (Trus- 
tees) (supra), explained and applied. 

Merchants of the Staple of England r. Bank 
of England (1887) 21 Q. B. D. 160 ; 57 L. J. Q. B. 
418 ; 36 W, It. 880 ; 52 J. P. 580. — c.A. ; affirm- 
ing 56 L. T. 665.— wills and DAY, jj. 

bowen. L.J. — In Banli of Ireland v. Evans' 
Charities (Trustees), it seems to me to be clear 
that Parke, B., whose opinion was adopted by 
the learned lords who gave the judgment of the 
H. L., laid it down as the opinion of himself and 
the other judges, that the negligence which 
would deprive the plaintiff of his right to insist 
that the transfer in that case was invalid, must 
be negligence in or immediately connected with 
the transfer itself, and what he meant by that 
language I do not think can be left in doubt, 
first of all because he in using it expresses his 
concurrence with the Irish Ex. Ch. [12 Ir. L. R. 
365] ... in respect of that proposition, .and 
because subsequently be proceeds to enlarge upon 
it and explain it himself. I have taken the 
trouble to verify the references to these judg- 
* ments ; and it appears to me that they all in 
different language and with different 'degrees 
perhaps of lucidity adopt the view that there 
was a difficulty in the way of the defence, which 
arose from the fact that the carelessness of the 
plaintiff in that particular case, even if it fur- 
nished an occasion for the loss which was sus- 
tained afterwards, had not directly led to it. 
But we are not left to pick out the meaning of 
Parke, B,, from reference to the judgment of the 
Court below. He proceeds to explain what he 
means, and says, “ If such negligence,” that is, 
the negligence charged in the particular case, 

“ could disentitle the plaintiffs, to what extent 
is it to go ? If a man should lose his cheque- 

1 


book, or neglect to lock the desk in which it is 
kept, and a servant or stranger should take it 
up, it is impossible in our opinion to contend 
that a banker paying his forged cheque would be 
entitled to charge his customer with that pay- 
ment. It is clear, we think, that the negligence 
in the present case, if there be any, is much too 
remote to affect the transfer itself, and to cause 
the trustees to be parties fo misleading the 
bank in making the transfer on the forged power 
of attorney.” That that is the true explanation 
of what is not ambiguous or difficult language 
to interpret follows, it seems to me, from the 
decision of the Ex. Ch.. by which we are bound 
in Swan v. Xorth British . Stc. Co. and by the " 
judgment of Blackburn, J., who, as the M.R. 
has pointed out, corrects a definition given by 
: Wilde, B. in the Court beLow. He corrects it by 
j saying that negligence to work an estoppel must 
be a proximate negligence, and it will not do if 
it is merely a remote one. — p. 174. 

esher, m.r. and pry, l.j. to the same effect. 

Bank of Ireland v. Evans' Charities (Trustees) 
and Merchants of the Staple v. Bank of 
England, considered. 

Bank of England r. Vagliano (1891) 60 L. J. 

, Q. B. 145 ; [1891] A. C. 107 ; 64 L. T. 853 ; 39 
W. R. 657 : 55 J. P. 676.— H.L. (E.). Sec “ BILLS 
op Exchange.” 

Imperial Mercantile Credit Association, In 
re, Marino’s Case (1867) 36 L. J. Ch. 468 ; 
L. R. 2 Ch. 596 ; 16 L. T. 368 ; 15 W. R. 
683. — 1 TEENER and cairns, L.JJ. , discussed. 

Tahiti Cotton, &c. Co., In re, Sargent, Ex 
parte (1874) L. R. 17 Eq. 273 ; 43 L. J. Ch. 425 ; 
22 W r . R. 815. 

jessel, m.r. — Although there are some ex- 
pressions in the judgment of Turner, L.J., in 
Marino's Case, which would seem to favour the 
view put forth on behalf of the company, I doubt 
whether they go to the full extent contended 
i for. I do not think the L.J. meant to do more 
than express his assent to the argument of 
Mr. Giffard, who relied on the fact that the 
transfer had not been executed by the transferee. 
At all events. I think I am not bound by that 
case to decide that in this company transfers 
must necessarily be by deed. — p. 278. 

Sargent, Ex parte, and Tees Bottle Co., In 
re, Davies’ Case (1876) 33 L. T. 834. — 
MALIKS, V.-O., applied. 

Dodds v. Hills (1865) 2 H. & M. 424; 12 
L. T. 129 .— wood, v.-c., distinguished. 

Ortigosa r. Brown (1878) 47 L. J. Ch. 168 ; 38 * 
L. T. 145. 

HALL, Y.-o. — The present case is not like 
Bodds v. Hills , m which the transferee was able 
to complete his title without any further act to 
be done by the transferor. — p. 172. 

Dodds v. Hills, distinguished. 

Roots v. Williamson (1888) 57 L. J. Ch. 995 ; 
38 Ch. D. 485 (post, col. 539). 

Swan v. North British, &c. Co. and Tayler 
v. Great Indian Peninsula Ry. (supra, 
col. 530), applied. 

Sargent, Ex parte, observed on. 

France v. Clark (1884) 53 L. J. Ch. 585 ; 26 
Ch. D. 257 ; 50 L. T. 1 ; 32 W. R. 466.— C.A. 

SELBORNE, L.O. (for self, COTTON and LIND- 
ley, l.jj.). — Sargent, Ex parte, was decided upon 
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an application to rectify the register of a com- 
pany by substituting the name of Sargent for 
that of Fry. who, being the registered owner of 
certain shares, had signed a transfer m blank to 
Cannon by way of security, and Cannon had 
transferred it in the same state to Sargent, who 
afterwards filled in his own name. Sargent does 
not appear to ha^e claimed to stand as more 
than a transferee, with a right to get in the legal 
title of such interest as Cannon had when he 
handed oyer the documents ; and Jessel, M.R. 
relied upon the power of every mortgagee “ to re- 
borrow and to transfer his security.” There 
were several communications between Fry and 
Sargent after the transfer, which may perhaps 
have been thought to amount to ratification, and 
Jessel, M.R. said that Mr. Fry’s own counsel had 
admitted Sargent’s equitable rights to have the 
shares transferred to him, which admission, in 
his lordship’s judgment, covered the legal right 
also. If the case is to be thus explained, it is 
not an authority in point on the present occa- 
sion — if not, we should not be prepared to 
follow it — p. 588. 

Am l see post, col. 587. 

Swan v. North British, &c. Co,, dicta, dis- 
cussed, Scholfield v. Londesborough (Earl) (1896) 
05 L. J. Q. B. 593 ; [18961 A. C. 514 ; 75 L. T. 
254 ; 45 W. R. 124.— H.L. J (E.) (see “ Bills op 
Exchange ”) ; headnote corrected, Union Credit 
Bank r. Mersey Docks and Harbour Board (1899) 
08 L. J. Q. B. 842 ; [1899] 2 Q. B. 205 ; 81 L. T. 
44.— BIGHAM, J, 

Sargent, Ex parte (supra), applied. 

Ireland v. Hart (1902) 71 L. J. Oh. 276; 
[1902] 1 Oh. 522 (post, col. 541). 

Pinkett v. Wright (1842) 12 L. J. Ch. 119 ; 
2 Hare 120 ; 0 Jur. 1102.— WIGRAM, v.-C.; 
affirmed, nom. Murray v. Pinkett (1846) 12 
Cl. & F. 764. — h.l. (e principle applied. 

Martin v. Sedgwick (1846) 9 Beav. 333 ; 10 
Jur. 463. — m.r., distinguished. 

Clack v. Holland (1854) 24 L. J. Ch. 13 ; 19 Beav. 
262 ; 18 Jur. 1007 ; 2 W. R. 402. — ROMILLY, M.R. 

Hudson v. Revett (1829) 5 Bing. 368 ; 2 
M. & P. 663 ; 7 L. J. (O.S.) C. P. 145 ; 30 
R. R. 649. — O.P., distinguished. And see 
post, col. 537. 

Dearie v. Hall (1S28) 3 Russ. 1 ; 2 L. J. 
(O.S.) Ch, 62 ; 27 R. R. 1.— LYNDHURST, 
L.C., limited. And see post, col. 536, and 
“ Assignment.” 

Martin v. Sedgwick, held overruled. 

Pinkett v. Wright ; Littledale, Ex parte, 
Pearse, In re (1855) 24 L. J. Bk. 9 ; 6 De 
G. M. & G. 714 ; 1 Jur. (n.S.) 385 ; 3 W. R. 
307. — L o. and l.jj. ; Stewart, Ex parte, 
Shelley, In re (1864) 34 L. J. Bk. 6 ; 4 
De G. J. & S. 543 ; 11 Jur. (N.s) 25 ; 11 
L. T. 554 ; 13 W. R. 356.-T-L.C. ; Boulton, 
Ex parte, Sketchley, In re (1857) 26 
L. J. Bk. 45 ; 1 De G. & J. 103 ; 3 Jur. 
(n.s.) 425 ; 5 W. R. 445.— l.jj. ; Union 
Bank of Manchester, Ex parte, Jackson, 
In re (1871) 40 L. J. Bk. 57 ; L. R. 12 
Eq. 354 ; 24 L. T. 951 ; 19 W. R. 872.— 
v.-o.; and Agra Bank, Ex parte, Worcester, 
1 In re (1868) 37 L J. Bk. 23 ; L. R. 3 Ch. 
555 ; 18 L. T. 886 ; 16 W. R. 879.— L.JJ., 
discussed. 

Societc Generate de Paris r. Tramways Union 
Oo. (1884) 14 Q. B. D. 424 ; 54 L. J. Q. B. 177 ; 


52 L. T. 912. — O.A. ; reversing 1 Cab. & Ell. 296. 
— LOPES, J. : affirmed (post, col. 536). 

brett, m.r. — It was suggested at one time 
that the only meaning of that Act of Parliament 
(Companies Act, 1862), was that the company 
need not take notice on the register of any trusts 
— need not enter the trusts upon the register — so 
that the register would be kept simple and clear. 
After considering the matter I cannot accept that 
argument. For the moment it struck me very 
much ; but although it was said to have been the 
suggestion of Westbury, L.C., in Stewart . Ex 
parte, yet I do not think his suggestion went 
that length, and I certainly do not think that 
that can be the meaning of the Act of Parlia- 
ment. . . . With regard to Agra Bank, Ex parte, 
my own view of it is this, that the Court 
assumed without fully considering the point 
which is now before us, that by reason of notice 
the shares were not in the order and disposition 
of the bankrupt, and therefore that case does not 
in any way decide the present point. Whether 
the Court may have overlooked the considera- 
tions which have been called to our attention in 
this case or not, is not material to consider when 
that case is treated, not upon appeal from it, but 
merely as an authority for a legal proposition. — 
pp. 439—441. 

cotton, L.J. — There is, I think, one decision 
only which can be quoted by the plaintiffs as in 
their favour, Martin v. Sedgwick. In that case, 
as reported, Lord Langdale'beld that the interest 
of a cestui que trust of shares must be postponed 
to the claim of a person holding a security 
apparently effectual only in equity, created by 
the trustee of the shares, of which he had given 
notice to the company, on the ground that the 
cestui que trust had given no notice to the com- 
pany. If this was in fact the decision, this 
Court is not bound by it, and, I think, should 
decline to follow it, and indeed it must be con- 
sidered as having been overruled by Pinkett v. 
Wright, afterwards affirmed in the H. L. But in 
Boulton, Ex parte, Turner, L.J. expressed him- 
self in terms which strongly support the plain- 
tiffs’ contention. . . . The opinion which he 
expressed was not necessary for the decision of 
the case before him, which was one under the 
order and disposition clauses of the Bankruptcy 
Act. ... In my opinion we ought not to be 
induced by respect for what he said to apply the 
rule established in Dearie v. Hall to dealings 
with property, to which in principle that rule is • 
in our opinion not applicable. — p. 447. 

LINDLEY, L.J. — The plaintiffs’ title is also 
equitable only. They held a transfer in blank, 
and then filled it up, but notwithstanding the 
reference to it by the transferor in his letters 
of indemnity the transfer in its complete state 
was never seen by him, nor is there any 
evidence' to show that he knew how it was 
filled up or the state in which it was, when 
it is contended that he ought to be treated 
as having re-delivered it. Had there been such 
evidence I should have been prepared to infer 
a delivery after the transfer had been duly 
filled up on the authority of Hudson y. Revett. 
... It has been held, and I think properly, 
that shares in companies governed by the 
Companies Act, 1862, are not choses in action 
within the meaning of the reputed ownership 
clause, sect. 15, of the Bankruptcy Act, 1869 : 
Union Bank of Manchester, Ex parte. . . . 
Under the circumstances of the case before Lord 
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Westbury (Stewart, Ex parte], it, would have' 
been a gross breach of faith towards the bankers 
and against their own interests, if the directors 
had allowed the shares to be transferred to 
the prejudice of the bankers. Lord Westbury’s 
decision, therefore, was perfectly correct, but it 
is no authority for the general proposition that a 
company registered under the Companies Act, 
1856 (or 1862). is bound to take notice of the 
beneficial interest in shares held by its members, 
or is bound to prevent a transfer by such mem- 
bers, simply because notice of a trust or equitable 
security is given to the company. I understand 
Lord 'Westbury’s view to have been clearly con- 
trary to such a propositi on. Little dale, Ex parte, 
and Bovlton , Ex parte, show that if shares in dock 
and railway companies are equitably assigned or 
are left standing in the name of a bankrupt, they 
pass to his assignees under the order and disposi- 
tion clause, if no notice of the assignment is 
given to the company, but do not so pass if notice 
is given. In Littledale. Ex parte, the giving of 
the notice was considered as essential to perfect 
the equitable title, and as preventing a transfer 
by the registered shareholder • see 6 De G. SI. & 
G. 734. Now, as the Companies Clauses Con- 
solidation Act contains a section exonerating the 
companies to which it applies from noticing 
trusts, (and it did certainly apply to the company 
in question in Bovlton, Ex parte , and probably 
also to the others.) these cases go a long way. In 
Littledale. Ex parie. however, the attention of 
the Court was not called to the trust section, but 
in Bovlton, Ex parte, it was. and it is curious to 
observe how cautious the Courr was. In Bovlton 
Ex parte,, it was contended that the company 
had notice of the assignment, but the Court held 
the contrary. There was, therefore, nothing in 
that case to take the shares out of the reputed 
ownership of the bankrupt. Knight Bruce. L J. 
said : “ Whether the security could have been 
made safe against bankruptcy without a transfer 
I do not say : a transfer, however, was not 
promised, intended, nr expected on either side.” 
Turner. L J. went a little further, and says this, 

“ On the other hand it was contended on the part 
of the respondent that the shares conld be equit- 
ably mortgaged, and thatno notice tothe company 
was required, but that if notice was required 
there was in this case sufficient notice. It is 
not necessary, I think, to give any opinion upon 
the question whether there can be a valid equit- 
able mortgage of railway shares, and I do not 
mean therefore to give any opinion upon that 
point, but assuming that such mortgages can he 
made, I am of opinion that all the requisites 
which are essential to mortgages of other choses 
in action must be observed, and that notice to the 
company was therefore necessary.” I under- 
stand this observation to mean in substance: 
“Assume that a notice to the company would 
have been effectual to take the shares out. of the 
order and disposition of the bankrupt, still, as 
there was no notice, they were in his order and 
disposition.” Agra Bank, Ex parte, appears at 
first sight to offer more difficulty. The C. A. 
there held that shares registered in the name 
of a bankrupt were not in his order and dis- 
position. inasmuch as the share certificates had 
been deposited by him with his bankers as a 
security for a loan, ^nd the directors knew it, 
although the bankers bad given no notice to 
the company of their security. The Court 
there came to the conclusion that the directors 


1 could not properly have permitted a transfer, 
and it certainly looks as if the Court thought 
that the company was bound to recognise 
the equitable title of the hankers. This may 
have been so as regards the company then 
m question. The company was called the San 
Pedro del Monte Silver Mining Company, and 
it does not appear under wb$fc statute, if any, it 
was formed. No statutory enactment relating to 
the non-recognition of trusts was referred to in 
argument or noticed by the Court. Under these 
circumstances it would not be safe to take this 
case as deciding more than that the shares there 
in question were not in the order and disposition 
of the bankrupt, inasmuch as the directors knew 
that the shares were not in fact the bankrupt’s 
property. There are many other decisions on 
the reputed ownership clause, and its applica- 
tion to shares in , companies, but they go no 
further than those I have noticed. When care- 
fully examined, none of the cases on the reputed 
ownership clause decide that it ’is the duty of 
compauies registered under the Companies Act, 
1862 (or governed by any other statute containing 
such a clause as sect. 30). to attend to notices 
of equitable assignments of their shares. — 
pp. 449 — 454. 

(The LJ. also expressed his disapproval of 
Martin v. Sedgwick, and held that Dearie, v. 
Ball did not apply ] 

' Socidtd G-dnerale de Paris v. Tramways 
Union (supra'), discussed and not applied. 

Stewart, Ex parte, and Dearie v. Hall 
(wpra, col. 533). considered. 

Bearden r. Provincial Bank of Ireland (1896) 
1 Ir. B. 532.— o A. (post, col 541). 

SoeiStS Gdndrale de Paris v. Tramways 
Union Co., followed. 

Hopkinson v. Bolt (1S61) 34 L. -J. Ch. 468 ; 
9 H. L. Cas 514 : 5 L. T. 90 ; 9 W. B. 
900 . — h.l. (e.), distinguished. See post, 
col. 538. And see “ Mortgage.” 

Bradford Banking Co. r. Briggs (1885) 31 
Ch. D, 19 ; 53 L. T. 846 ; 33 W. B. 887.— C.A. 
BRETT. M.R., BAGGALLAY and FRY, l.j. ; revers- 
ing 29 Ch. D. 149 ; 52 L. T. 643 : 33 W. E. 730. 
— FIELD, J. ; reversed (post, col. 537). 

Bradford Banking Co. v. Briggs, followed. 

Miles r. New Zealand Alford Estate Co. (1866) 
55 L. J. Oh. 801 ; 32 Ch. D. 266 : 54 L. T. 582 ; 
34 W. B. 669.— C.A. COTTON and FRY, L.J.T. ; 
bowen, L..T. dissenting. 

Hibblewhite v. M'Morine (1840) 9 L. ,J. Ex. 
217 ; 6 M. & W. 200 ; 2 Railw. Cas. 51.— 
PARKE, B. (for the Court), aprilied. 

France r. Clark (1884) 53 L. J. Ch. 585 ; 26 
Ch. D. 25 (supra, col. 532). 

Hibblewhite v. M'Morine, approved. 

Dearie v.Hall (supra'), distinguished . 

Soeidtd Gdndrale de Paris V. Walker (1885) 11 
App. Cas. 20 ; 55 L. J. Q. B. 169 ; 54 L. T. 389 ; 
34 W. R. 662. — H.L. (E.). HALSBURY, L.C.. 
LORDS SELBORNE, BLACKBURN, WATSON and 
FITZGERALD ; affirming S. C. now. Societd 
Gendrale de Paris v. Tramways Union Co. 
(svpra. col. 533). “ - 

[The company was incorporated under the 
Companies Act, 1862. The articles of associa- 
tion provided that the shares should be trans- 
ferable only by deed ; that Inst certificates might 
be renewed upon satisfactory proof of the loss, 
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or, in default of proof, upon a satisfactory indem- 
nity being given ; and that the company should 
not be bound by or recognise any equitable 
interest in shares. Each certificate stated, under 
the company’s seal, that no transfer of any por- 
tion of the shares represented by the certificate 
would be registered until the certificate had been 
delivered at the company's otfice.J 

LOUD selbokne — The G. A. , without ref erence 
to the certificates, thought the principle of Dearie 
v. Hall inapplicable to shares of this kind ; and 
I agree with them. 1 do not understand in what 
respect a notice not operative as against the 
company or its officers can have the effect of 
“ perfecting ” the equitable assignee’s title. Ho 
authority was cited to show that the doctrine of 
Dearie v. Hall had been applied to such shares ; 
and the reasons for that doctrine are, m my 
judgment, not applicable. The case is not hke 
those under the bankrupt laws, m which the 
fact, or presumption of a continuance (after a 
change m the equitable title) of the prior state 
of ‘‘order and disposition,” or reputed owner- 
ship, “ with the consent ot the true owner,” has 
to be m some way disproved. But in the case 
before your lordships that was actually done by 
the company’s engagement under the deed m 
the respondents’ possession, which could not 
have been done by any mere notice.— p. 30. 

LOUD Blackburn discussed Taylor v. G. 
Indian Peninsula Ry, (supra, col. 530), Swan v. 
-V. British Australasian Co. (supra, col. 630), and 
Bahia and San Francisco Hu., In re (supra, 
col. 521). 

Stewart, Ex parte, and Agra Bank, Ex parte 

(supra, col. 533), referred to. 

Society GenSrale de Paris v. Walker, applied. 
Colonial Bank v. Wkmney (1886) 56 L. J. Oh. 
13 j 11 App. Gas. 426 ; 55 L. T. 362 ; 34 W. 11. 
705 ; 3 Morrell 207. — H.L. (e.). And see post, 
col. 539, and “ Bankruptcy.” 

Goodright d. Carter v. Straphan (1774) 
Go wp. 201 . — MANSFIELD, C.J. , and Hudson 
v. Revett (supra, col. 533), distinguished. 

Hibblewhite v, M'Morine and France v. 
Clark (supra), discussed. 

Powell v. London and Provincial Bank (1893) 
62 L. J. Gh. 795 ; [1893] 2 Oh. 555 ; 2 E. 482 ; 
69 L. T. 421 ; 41 W. R. 545.— C A. 

lindley, l. j.— It is said there is a doctrine as 
to re-delivery to the effect that if a man executes 
a deed — that is to say, seals it — and then after- 
wards acknowledges it as his own, that will 
amount to a delivery. That may be true, and 
in Goodright v. Straphan that doctrine was 
carried to a considerable length ; but in that 
case there was no alteration at all. The first 
authority which has been cited, m which there 
was an alteration, is Hudson v. Hecett. There 
the person who had sealed the deed knew what 
the alteration was. _ It was altered in his presence, 
and he knew exactly the state in which the deed 
was. Knowing the condition in which it was, 
he assented to it as his deed, and it was held that 
amounted to a re-delivery. I follow that ; but 
there is nothing of the sort here. — p. 801. 
bowen, l.j. to the same effect. 
kay, l.j., after referring to Hibblewhite v, 
M L Marine, continued . — In France v. Clark it 
was decided most distinctly by Selborne, L.G., 
that registration where the deed itself is incom- 
plete does not perfect the title of the transferee 
at all. — p. 804. 


Bradford Banking Co. v. Briggs (supra, eol. 

536). — C.A., reversed, and judgment of 

FIELD, J. restored. 

Socidtfi Generate de Paris v. Walker 

(supra), discussed. And see post. 

Hopkinson v. Bolt (supra, col. 536), prin- 
ciple applied. 

Colonial Bank v. Whinney (supra), refer red to. 
Bradford Banking Go. r. Briggs (1886) 66 
L. J. Gh. 364 ; 12 App. Gas. 29 ; 56 L. T. 62 ; 35 
\V. R. 521.— H L. (E.). 

halsbury, L.o. — 1 have had an opportunity 
ot considering the reasons of the noble and 
learned lord (Lord Blackburn) for the view he 
entertains, and in which 1 concur, that the judg- 
ment of the G. A. should be reversed, and the 
judgment of Field, J. restored. Nor should 1 
desire to add anything to what he is about to 
urge, but 1 see some reference to the words of 
Lord Selborne with respect to the proposition 
that sect. 30 of the Companies Act renders it 
impossible for any company to be affected by 
notice of any trust, expressed, implied, or con- 
structive. 1 was a party to the judgment of 
your lordships’ House m . . . Sooiete Generate, 
$c. v. Walker, and I certainly nevor imagined 
myself to be agreeing to a decision which could 
establish any such proposition, and the noble and 
learned lord, in whose words I have expressed 
my concurrence, gave no such reasons for his 
judgment. No such proposition was necessary 
for the decision of the case, and I wish to guard 
myself on the present occasion from being 
supposed to have so held. — p. 365. 

lord blaokburn. — Field, J. thought the 
point concluded by the decision of this House in 
Hopkinson v. Holt. It was argued that the 
terms of the art. 1(J3 here prevented the applica- 
tion of that case. Field, J. did not put such a 
construction on the article. . . . The M.R. (tiir 
W. B. Brett) and Baggallay, L.J. both expressed 
an opinion that inasmuch as the art. 1U3 stipu- 
lated for a “ first and permanent ” lien, the 
decision of this House m Hopkinson v. Holt did 
not apply. Fry, L.J. did not go so far as to dis- 
sent from their opinion, but he certainly did not 
rest his judgment on that grouud. As I under- 
stand it, the principle of Holt v. Hopkinson is 
explained by Lord Campbell, L.G., and it is this : 
The owner of property does not, by making a 
pledge or mortgage of it, cease to be owner ot it 
any further than is necessary to give effect to the 
security which he has thus created. And if the 
security is, as that m Hopkinson v. Holt was, a 
security for present and also for future advances, 
the pledgee or mortgagee, though not bound to 
make fresh advances, may, if he. pleases, do so, 
and will, if the property at the time of the 
further advance remains that of the pledgor, 
have the security of that property. ... it seems 
to me to depend entirely on what I cannot but 
think a principle of justice, that a mortgagee 
who is entitled, but not bound, to give credit on 
the security of property belonging to the debtor, 
cannot give that credit after he has notice that 
the property has so far been parted with by the 
debtor. ... 1 cannot assent to what I under- 
stand to be the reasoning of the M.R. and 
Baggallay, L.J. on the construction of the 103rd 
article. . . . This brings me to the second point 
on which all three judges of the C.A. agreed. , . . 
The effect of that section [Companies Act, 1862, 
s. 30] was much discussed in a case of SooieU 
Gnereale de Paris v. Tramways Union Co. decided 
by the G. A. on December 18, 1884. And of that 
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decision the judges in the present case were aware. 
It was affirmed in this House under the name 
Soeiete Gdn&rale de Paris v. Walker, not entirely 
for the same reasons, on December 17, 1885. The 
judges in the present case deciding, as they did, 
on July 14, 1885, could not know of that latter 
decision. I think that in order to bring this 
case within the prmciple of Hopkinson v. Holt, 
it is not necessary to establish any trust as 
against the company. . . . The Earl of Selborne 
in Society, Gdnerule de Paris v. Walker said : “ I 
think that according to the true and proper 
construction of the Companies Act, 1862, and of the 
articles of this company, there was no obligation 
upon this company to accept, or to preserve any 
record of, notices of equitable interests or trusts 
if actually given or tendered to them ; and that 
any such notice, if given, would be absolutely 
inoperative to affect the company with any trust.” 
I do not think it necessary to express any opinion 
as to this, for I do not think that the appellants 
in this case seek to affect the respondents with a 
trust ; they seek no more than to affect them, m 
their capacity of traders, with knowledge of their 
(the appellants’) interest.— pp. 367, 368. 

LOBD FITZGERALD.— The judgment of Fry, 
L.J. rests on the point arising on sect 30 of the 
Companies Act, in reference to which he seems to 
be of opinion that notice of the pledge to the 
company should not be deemed effectual for any 
purpose, and that the effect of the section is to 
exclude the application of Hopkinson v. Bolt. I 
cannot agree that the notice had no operation. 

. . . Although my noble and learned friend has 
correctly quoted the opinion of Lord Selborne on 
the effect of sect. 30, yet it is observable that the 
other noble lords who took part in the decision of 
the Societt Gdndrule v. Walker expressly refrain 
from deciding the case on that ground, and I do 
not find that Lord Selborne expressed any opinion 
that the notice may not have been operative for 
other purposes. — p. 369. 


Colonial Bank v- Whinney (supra, coL 537), 
aifimed. 

Skai man v. Mason (1899) 69 L. J. Q. B. 3 • 
[1899] 2 (j. B. 679 ; 81 L. T. 485 ; 48 W. R. 142. 
— ridley and darling, jj. ; Butler, In re 
(1899) [1900] 2 Ir. R. 153. — BOYD, J, 

Bradford Banking Co. v. Briggs (supra), 
approved. Bank of Africa u. Salisbury Gold 
Mining Co. (1892) 61 L. J. P. C. 34 ; [18921 A. C. 
281 ; 66 L. T. 237 ; 41 W. R. 47.— P.C. LORDS 
WATSON, HOBHOTJSE, M ACNAGHTEN and HANNEN, 
and SIR r. ooircH ; considered , Rearden v. Pro- 
vincial Bank of Ireland (1896) 1 Ir.R. 532.— c. A. 
(post, col. 541) ; explained, West v. Williams 
(1898) 6S L. J. Ch. 127 ; [1899] 1 Ch. 132 ; 79 L. t! 
575 ; 47 W. E. 308. — c.A. tke “ Mortgage.” 

Soci$t6 Generate de Paris v. Walker (supra', 
eoL 536), andNanney v, Morgan (1887) 57 
L. J. Ch. 811 ; 37 Ch. D. 346 ; 58 L. T. 238 ; 
36 W. R. 677. — C.A. COTTON, L.J., SIR J, 
HANNEN and LOPES, L.J., observed on and 
d istingui shed. A nd see post , col. 541 . 

Roots v. Williamson (1888) 57 L. J. Ch. 995 : 
38 Ch. D. 485 ; 58 L. T. 802 ; 36 W. R. 758. 

Stirling, J., after reading from Lord Sel- I 
home’s judgment in SoaM Gdndrale. de Paris v. 
Walker, said : In reading this passage the 
provisions of the articles of association of the 
company are doubtless to be borne in mind, 
b'o reading it, I think it may be inf erred that the 


following propositions are sanctioned by his lord- 
ship’s authority. First, a merely inchoate title 
by an unauthorised transfer is not equivalent, 
for the purpose of defeating a pre-oxistmg equit- 
able titLe, to a legal estate in the shares. Secondly, 
the title by transfer is to be deemed inchoate 
only (within the meaning of the last proposition) 
if not until a complete legal title is acquired, at 
all events unless and until all necessary conditions 
have been fulfilled to give the transferee as 
between himself and the company a present, 
absolute, and unconditional right to have the 
transfer registered before the company are in- 
formed of the existence of a better title. Thirdly, 
a company having notice of a prior equitable 
title are not necessarily bound to act upon a 
transfer which confers an inchoate title only, so 
as to effectuate a fraud till then incomplete. 
Lord Blackburn’s speech in the same case is also 
of importance. ... It would seem, therefore, to 
be his lordship’s opinion that a company receiving 
a transfer for registration are not bound to act 
on it at once, even though in order, but are 
entitled to a reasonable time to make inquiries ; 
and that if before the expiration of such reason- 
able time notice is given to them of the existence 
of a prior equitable title, they are not necessarily 
bound to proceed further. The inference seems 
to be that, until the company have in some way 
shown their acceptance of the transfer, the legal 
title is incomplete. Lord Watson concurs. Lord 
Fitzgerald does not consider it necessary to decide 
the point. The L.G. (Lord Halsbury) concurs 
with Lord Blackburn. Nanney v. Morgan . . . 
has an important bearing on the question at 
what point the legal title to shares becomes 
complete. That case was decided with reference 
to shares in a company governed by the Com- 
panies Clauses Act, 1845 ; but the ratio decidendi 
throws some light upon the question in the 
present case. The leading judgment is delivered 
by Cotton, L.J. . . . The reasoning on which 
these judgments are based seems to show that 
the transfer is not complete until everything has 
been done which is necessary to put the trans- , 
feree into the position of the transferor; or 
possibly a narrower view may be, that where the 
transfer has to be left with the company, still it 
does not take effect until the officers of the com- 
pany have examined it, and accepted it as 
properly left. ... The officers of the company 
charged with the duty of receiving the transfer 
must examine it, and ascertain whether it com- 
plies with the requirements of the deed of settle- 
ment ; and if it does not, it is their duty to 
reject it ; and I think it follows, both from what 
is laid down by Lord Blackburn in Soeidtd 
G&n&rule He Paris v. Walker ^ and by the C. A. 
m Nanneg v. Morgan , that it is not until this has 
been done and the transfer has been accepted by 
the company as a proper transfer, that it becomes 
effectual as between the company and the trans- 
feree. . . , In that case [ Dadds v. Hills (supra, 
col. 632)] a sole trustee of shares executed a 
transfer of the shares and delivered it with the 
certificates to a mortgagee, who had no notice of 
the trust, but who afterwards received notice of 
the trust, and then got the transfer registered by 
the company. And the case may therefore be 
cited as an authority for the proposition, that 
where a person having an inchoate title com- 
pletes his title by getting in the legal estates, he 
will not, as an ordinary rule, be deprived in 
, favour of a person having only an equitable title 
of the advantage he has thereby obtained. But 
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in the present case the company had notice of 
the breach of trust before the transfer was sent 
to them for registration (which does not appear 
to have been the case in Dodd s v. ILlls). and the 
legal title never was completed. This distin- 
guishes the present case from Dodd i v. Hills, 
and it is therefore unnecessary for me to consider 
whether all the p impositions laid down by the 

V. -C. m that case are entirely consistent with 
the more recent decisions. — pp. 999 — 1001. 

Sooi6t6 G6n6rale de Paris v. Walker and 
Roots v. Williamson, applied. 

Moore v. Northwestern Bank (1891) fit) L. J. 
Oh. 627; [1891] 2 Oh. 699: 61 L. T. 156; -10 

W. It. 93. — ROMER, 

Soci6te G6n6rale de Paris v. Walker, 

referred to. 

Ottos Kopje Diamond Mines, In re (1892) 62 
L. J. Oh. 666 ; [1893] 1 Oh. 618 ; 2 R. 257 ; 68 
L. T. 138 ; 11 W. R. 268.— c.A. (supra, col. 522). 
Soci6t6 G6n6rale de Paris v. Walker ; Roots 
v. Williamson, and Moore v. North Western 
Bank, referred to. 

Ireland i\ Hart (1902) 71 L. J. Ch. 276 ; 
[1902] 1 Ch. 522 ; 86 L. T. 35 ; 50 W. R. 315 ; 
9 Manson 209.— JOYCE, J. 

Nanney v. Morgan (supra, col. 539) and 
Ireland v. Hart, referred to. 

Rimmer v. Webster (1902) 71 L. J. Ch. 561 ; 
[1902] 2 Ch 163 ; 86 L. T. 491 ; 50 W. R. 517. 
— HARWELL, J. 

Binney v. Ince Hall Coal and Cannel Co. 

(1866) 35 L. J. Ch. 363 ; 14 L. T. 392.— 
KINDERSLEY, V.-C., discussed and approved. 
New London and Brazilian Bank v. Broclcle- 
bank (1882) 51 L. J. Ch. 117 ; 21 Ch. D. 302 ; 
47 L. T. 3 ; 30 W. R. 737 —C.A. JESSEL, M.R., 
LINDLEY and HOLICER, L.JJ. 

New London, &o. Bank v. Brocklebank, dis- 
cussed and not applied. 

Perkins, In re, Mexican Santa Barbara 
Mining Co., Ex parte (1890) 59 L. J. Q. B. 
226 ; 24 Q. B. D. 613 ; 38 W. R. 710 ; 7 
Morrell 32 : 2 Meg. 197.— o.A. cole- 
ridge, C.J., ESHER, M.R. and FRY, L.J., 
explained. 

Rearden v. Provincial Bank of Ireland (1896) 
1 Jr. R. 532.— O.A. PALLES, O.B., FITZG1BBON 
and WALKER, L.JJ. 

New London, &c. Bank v. Brocklebank, 

explained and applied. 

Borland’s Trustee v. Steel Bros. & Co. (1900)' 
70 L. J. Ch. 51 ; [1901] 1 Ch. 279 ; 49 W. R. 
120. — HARWELL, J, 

Borland’s Trustee v. Steel Bros. & Co., 

referred to. 

Casey v. ,Bentley [1902] 1 Ir. R. 376.— C.A. 
(see post, col. 552.) 

Harrison, Ex parte, Cannock and Rugeley 
Colliery Co., In re (1S84) ' 53 L. J. Ch. 1152; 
26 Ch. D. 622 ; 51 L. T. 324 ; 32 W. R, 1011.— 
bacon, Y.-c. ; reversed, (18S5) 54 L. J. Ch. 554 ; 
28 Ch. D. 363 ; 53 L. T. 189. — C.A. SELBORNE, 
L.O., BRETT, M.R. and COTTON, L.J. 

British Provident Life and Eire Assurance 
Society, Grady’s Case (1863) 32 L. J. Ch. 
326 ; 1 De G. J. & 8. 488 ; 9 Jur. (N.S.) 
631 ; 1 N. R. 407 ; 8 L. T. 98 ; 11 W. R. 
385. — WBSTBtJRY, L.C., adhered to. 

Lane, Ex parte, British Provident, &c. Society, 
In re (1863) 33 L. J. Ch. 84 ; 1 De G-. J. & S. 


504 ; 10 Jur. (N.S.) 25 ; 9 L. T. 461 ; 12 W. R, 
60.— WESTBURY, L.C. ; reversing 9 Jur. (n.S.) 
1267 ; 9 L. T. 281.— KINDERSLEY, V.-C. 

Gresham Life Assurance Society, In re, 
Penney’s Case (1872) 42 L J. Ch. 183 ; 
L. R. 8 Ch. 446 ; 2S L. T. 150 ; 21 W. R. 
186. — JAMES and mellish, l.jj., followed. 

Coalport China Co.. In re (1895) 64 L. ,J. Ch. 
710 ; [1895] 2 Ch. 404 ; 12 R. 462 ; 73 L. T. 46 ; 
44 W. R. 38 ; 2 Manson *532. — o.A. lindley, 
LOPES and RIGBY, L.JJ. 

lindley, l.j. — I am aware that the articles were 
not quite the same, but the M.R. there [Penney' s 
Case ] had’ held not only that the directors were 
bound to act bond fde (which, of course, they 
are), but that they were bound to preserve some 
kind of evidence that they had acted bond fde , 
so that the Court might see it. The O. A. said, 
“ No, that is not part of their business. Show 
us that they have not acted properly, give us 
some evidence of that kind, and we have ample 
power to interfere.” — p. 711. 

Joint Stock Discount Co., In re, Shepherd’s 
Case (1866) 36 L. J. Ch. 32 ; L. R. 2 Ch. 
16; 15 L. T. 198; 15 W. R. 2, 117.— 
TURNER and CAIRNS, l.jj. ; affirming 
L. R. 2 Eq. 564 ; 12 Jur. (n.s.) 697 ; 14 
L. T. 788. — romilly, M.R., explained and 
distinguished. 

Joint Stock Discount Company, In re, Nation’s 
Case (1866) 36 L. J. Ch. 112 ; L. R. 3 Eq. 77 ; 
15 L. T. 308 ; 15 W. R. 143. 

ROMILLY, M.R. — I fully admit, and in fact that 
was what I intended to decide m Shepherd’s 
Case, that if a company find they are in a situa- 
tion in which they cannot go on, and they think 
that it will be necessary to wind up, and are of 
opinion, after a proper investigation of the state 
of their aflairs, that such is the case, and it is but 
fair to all persons connected with the company that 
the matter should remain in its then state, then 
they may make a resolution to make no transfers 
after that date, but always subject to this — that 
those transfers which they ought to have com- 
pleted previously to such resolution cannot in any 
degree be bound or altered ; but they are entitled 
to say, that those which they were not hound to 
complete before that time should not be com- 
pleted afterwards, as was the case m Sliephxrd's 
Case. ... I am of opinion, therefore, that it 
was when the resolution was passed (and that 
is what I meant to decide in Shepherd's Case) 
that the line was drawn, and that the-resolution 
affected all those transfers, and those only, which 
they had not been previously bound to complete 
according to the ordinary course of business 
without any improper delay. — p. 113. 

Nation’s Case ; Joint Stock Discount Co., 
In re, Hill’s Case (1867) L. R. 4 Ch. 
769, n. — ROMILLY, M.R. ; and Shepherd’s 
Case, followed. 

Joint Stock Discount Co., In re, Fyfe’s Case 
(1869) 38 L. J. Ch. 725 ; L. R. 4 Ch. 768 ; 21 
L. T. 151; 17 W. R. 978 .— giffard, l.j.; 
reversing 17 W. R. 870.— romilly, m.R. 

Contraot Corporation, In re, Head’s Case ; 
White and Holmes’ Case (1866) 36 L. J. 
Ch. 121 ; L. R. 3 Eq. 84 ; 15 L. T. 201 ; 
15 W. R. 142.— ROMILLY, M.R., approved. 

London, Hamburg and Continental Bank, 
In re, Ward’s Case (1867) 36 L. J. Ch. 462 ; L. R. 
2 Ch. 431 ; 16 L. T. 254 ; 15 W. R. 669.— TURNER 
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and CAIRNS, L.JJ. ; reversing (1S66) L. R. 2 Eq. 
226 : 12 Jur. (N.S.) 193. — ROMILLY, M.R. 

CAIRNS, L.J. — I prefer the view of the section 
[sect. 35 of the Companies Act, 1862,] acted on 
by his lordship [the M.R ] in the cases of 
White and Head, the decisions m which appear 
to me to be hardly reconcilable with that m the 
case now under appeal. — p. 46S 

Accidental Death Insurance Co., In re, 
lankester’s Case (1S70) L. R. 6 Ch. 905. n- 
— jaiies, l.J ..followed. 

Accidental Death Insurance Co., In re, Chap- 
pell’s Case (1871) L. R. 6 Ch. 902 ; 25 L. T. 138 ; 

20 V. R. 9.— JAMES, L.J. ; mellish, L.J. dis- 
senting ; affinning romilly, m.r. 

Chappell’s Case, followed. 

Accidental Death Insurance Co., In re, Allin’s 
Case (1873) 13 L. J. Ch. 116 ; L. R. 16 Eq. 149 ; 

21 VV. R. 900. — SELBORNE, L.C. 

Chappell’s Case and Allin’s Case, distin- 
tuigunshed. 

East India Cotton Agency, In re, Sand’s 
Case (1875) 32 L. T. 299. — BACON, v.-c. ; 
and United Service Co., In re (186S) 
L. R. 7 Eq. 76.— ROMILLY, M.R.. explained. 

Taurine Co., In re (1S83) 25 Ch. D. 118 ; 53 
L.J. Ch. 271 ; 19 L. T. 511 ; 32 W. R. 129.— C. A. 

cotton, l.J. — W e need not go through the 
books to show how constantly honest transfers 
registered before the commencement of the 
winding-up have been treated as effectual, 
although made when it must have been known 
that the company could not go on. In Chappell's 
Case and Alim's Case the company was entirely 
at an end by transfer of its business and property 
to another company. There it was held that 
there was no company ; that the company, as 
far as the existence of the shares was concerned, 
might be considered at an end, and that after 
the company had ceased to have property or shares 
it could not be said to be a company m which 
the shareholders could transfer, so as to enable 
themselves to say they were no longer share- 
holders, Tennent v. City of Glasgow Bank 
(supra, col. 508) was of a different description. 
The question there was whether one who was on 
the register was not too late in commencing 
proceedings to get relieved from his shares on 
the ground of misrepresentation. Lord Cairns 
did not decide the point, but intimated an 
opinion that when a bank had become insolvent 
and stopped payment it was too late for a 
shareholder to exercise his option, and to avoid 
the contiact to take shares. . . . There [Sand's 
Case ] the question was whether the liquidator, 
who had only put on the list the English share- 
holders, could, in order to satisfy the claims for 
contribution, put on the list Indian shareholders. 

‘ There was no voidable transaction at aR which 
could be alleged to be confirmed by his delay. 

. . . That case [ United Service Co., In re], so 
far as it goes, appears to me to be in favour of 
the view I have expressed, for in making an 
order for continuing the windmg-up subject to 
supervision and a subsequent compulsory order, 
the view of the Court evidently was, that 
notwithstanding the compulsory order the 
winding-up would still commence at the time 
when the voluntary resolution was passed. I 
do not, however, rely on that case, for the facts 
are not fuHy stated, and the reasons do not 
.appear, . . . The case [ Thomas v. Patent ] 
Jjionite CtK. mist 6041 decides nothin o' becfnise I 


there was undoubtedly a continuing process of 
distress during the time of the compulsory 
windmg-up, a process which had not been made 
effectual before the presentation of the petition. 
Therefore the case does not show that the com- 
mencement of the wmdmg-up was held by the 
Court to relate back to the voluntary resolution. 
— pp. 131— 136. 

Bennett, Ex parte, Cameron’s Coalhrook, 
&c. Co., In re (1S54) 24 L. J. Ch. 130 ; 5 
De G. M. & G. 24S.— KNIGHT BRUCE and 
TURNER, L.JJ., distinguished. 

Jessop, Ex parte, London and County Assur- 
ance Society, In re (1S58) 27 L. J. Ch. 757 ; 2 
De G. & J. 632. 

turner. L.J. — There the acceptance by the 
directors was a breach of their duty. There was 
no such case here. — p. 761. 

knight bruce, l.J. to the same effect. 

Bennett, Ex parte, distinguished. 

Brotherhood’s Case (1862) 31 Beav. 365. — 
romilly, m.r. ; affirmed, 31 L. J. Ch. 861 ; 4 
De G. F. & J. 506 (supra, col. 528). 

Jessop, Ex parte, and De Pass, Ex parte, 
Mexican and South American Co., In re 
(1859) 2S L. J. Ch. 769 ; 4 De G. & J. 
544; 5 Jur. (N.S.) 1191; 7 W. R. 681.- 
knight bruce and turner, l.jj., com- 
mented on. 

Mexican and South American Co., In re, 
Hyam, Ex parte (1859) 29 L. J. Ch. 243 ; 1 
De G. F. & J. 75 ; 6 Jur. (N.S.) 181 ; 1 L. T. 115 ; 
S W. It. 52. — L.C. and l.jj. 

Campbell, L.c. — I confess I should have 
hesitated before I concurred in these decisions, 
because I think there might have been a con- 
siderable difference drawn between the analogy 
of an assignee of a lease assigning the lease to a 
man of straw and a shareholder who has become 
a partner with others, and who has incurred a 
joint Lability at a time when the company had 
ceased to be of any value, and his sole object 
being to throw the liability entirely on his co- 
partners ; but I again say, I most respectfully 
bow to the decisions of this Court. — p. 244. 

De Pass, Ex parte, .preferred. 

Hyam, Ex parte, not followed. 

Mexican and South American Mining Co., In re, 
CosteRo, Ex parte (1860) 30 L. J. Ch. 113 
2 De G. F. & J. 302 ; 6 Jur. (N.S.) 1270 ; 3 L. T. 
421 ; 9 W. R. 6. 

KNIGHT BRUCE, L.J. —I am not persuaded that 
the case of Be Pass was erroneously decided, 
and I am not persuaded that, were that case 
before us now' lor the first time, my opinion 
would not be the same. Neither, certainly, am 
I persuaded that the case of Hyam was erro- 
neously decided. I think that it was correctly 
decided. — p. 116. 

turner, L.J. — The question appears to me to 
Re between the case of De Pass and the case of 
Hyam, and. Until corrected by a higher authority, 
I retain the opinion w'hich was expressed in the 
former instance — that the mere circumstance 
of difficulty existing in a company, where the 
shares are transferable by delivery, does not pre- 
vent the holder of those shares from making a 
bond fide and effectual sale of them. I do not 
see how, when the contract between the parties 
is that each man may transfer his shares, any 
one partner can have a right to complain of 

nnnt.hpr fnr mntino -Hint, f vann-Fnv o-t- a timo mlion 
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the company may happen to be involved m 
difficulties. That was the principle upon which 
the case of Be Pass was decided, and by that 
principle I am content to abide. — p. 117. 

St. George’s Steam Packet Co., Inre, Litch- 
field’s Case (1850) 19 L. J. Ch. 124 ; 3 
De G. & Sm. 141 ; 14 Jur. 541 — KNIGHT 
BRUCE, v.-c , followed . 

Electric Telegrapli Co. of Ireland, In re, Reid’s 
Case (1857) 24 Beav. 318 ; 3 Jur. (n.S.) 1015 ; 5 
W. R. 854. — romilly, m.r. 

Reid’s Case, followed. 

Joint Stock Discount Co., In re, Mann’s 
Case (1867) L. R. 3 Ch. 469, n. ; 15 W. R. 
1124.— ROLT, L.J., discussed. 

China Steamship and Labuan Coal Co., In re, 
Capper’s Case (1868) L. R. 3 Cli. 458 ; 16 W. R. 
1002 .— wood and selwyn, L.JJ.. 

Mann's Case, explained. 

Blakely Ordnance Co., In re, Lumsden’s Case 
(1868) L. R. 4 Ch. 31 ; 19 L. T. 437 ; 17 W. R. 
65 . — wood and selwyn, l.jj. 

selwyn, l.j. — In Capper's Case I certainly 
did not mean to decide, nor to treat Mann's 
Case as deciding, that a transfer to an infant is, 
ah initio , a nullity, but my judgment was 
founded expressly upon the principle laid down 
in Reid's Case and Li tell field's Case, and I 
referred to the judgment of Rolt, L J. in Mann's 
Case, as going further than the previous cases in 
treating the transfer as a nullity ; but in that 
case also while the transferree was still an infant, 
events occurred which made it clearly for his 
benefit to repudiate the transfer. — p. 34. 

Wheal Emily Mining Co., In re, Cox’s Case 
(1863) 33 L. J. Ch. 145 ; 4 De G. J. & S. 
53 ; 3 N. R. 97 ; 9 Jur. (N.S.) 1184 ; 9 
L. T. 493 ; 12 R. 92.— KNIGHT BRUCE and 
turner, L.JJ., distinguished. 

Great Wheal Busy Mining Co., In re, King’s 
Case (1871) 40 L. J. Ch. 361 ; L. R. 6 Ch. 196 ; 
24 L. T. 599; 19 W. R. 549.— JAMES and 
MELLISH, L.JJ. 

mellish, l.j. — I am of opinion that this case 
can be distinguished from Cox's Case in two 
most material particulars, both as respects what 
is the mere question of law, and also on the facts. 
In Cox's Case, Cox was one of the original pro- 
moters of the company, and he had agreed with 
the company, or perhaps, more strictly, with the 
other peisons who were joining with him m t 
forming the company, that he would take a certain’ 
number of shares ; and then, in collusion with 
the officers of the company, he procured 200 of 
these shares to be registered in the names of 
persons who were, as the lords justices found, 
mere sham names ; that is to say, names of 
persons who had no real interest in the shares ; 
and he did that, as they also found, for the 
improper purpose of deceiving other persons who 
might become shareholders in the company. 
Now, under those circumstances, what in sub- 
stance the L.JJ. did . . . amounted to granting 
specific performance of that contract, which Cox 
had entered into with the company. — p. 364. 

European Bank, In re, Master’s Case, 25 L. T. 
582.— MALINS, V.-o. ; revetted, (1872) 41 L.J. Ch. 
501 ; L. R. 7 Ch. 292 ; 26 L. T. 269 ; 20 W. R. 
499.— JAMES and mellish, l.jj. 

Contract Corporation, In re, Gooch’s Case, 
L. R. 14 Eq. 454.— ROMILLY, M.R. ; reversed, 

o.c. 


(1872) 42 L. J. Ch. 381 ; L. R. 8 Ch. 266 ; 28 
L. T. 148 ; 21 W. R. 181. — C.A. SELBORNE, L.C., 
JAMES and MELLISH, L.JJ. 

National Provincial Marine Insurance Co., 
In re, Gilbert’s Case (1870) 39 L. J. Ch. 
837 ; L. R. 5 Ch. 559 ; 23 L. T. 341 ; 18 
W. R. 938. — GIFPARD, L.J. , dicta followed. 

South London Fish Market Co., In re (1S88) 39 
Ch. D. 324 ; 60 L. T. 08 ; 37 W. R. 3 ; 1 Meg. 
92. — ICAY, j. ; affirmed, c.A. cotton, pry and 
LOPES, L.JJ. 

KAY, J. — It was held in . . . Gilbert's Case , 
that a transfer of his qualification shares by a 
director was an improper proceeding. Lord 
Romilly said : “ Whether a director can do that” 
— that is, transfer his qualification shares — “ is a 
question which has never yet been determined, 
and I apprehend that he cannot. His situation 
is that of a trustee for the shareholders, and 
therefore he is not at liberty to do things which 
he does not think for the benefit of all the share- 
holders of the company— still less may he do so 
to gain pecuniary advantage to himself.” That 
case went on appeal before Giffard, L.J , and he 
said : “ I quite agree that because a man is a 
director he is not necessarily a trustee of the 
shares he holds for the general body of share- 
holders ; and in a vast variety of circumstances 
he is just as free to deal with his shares — except 
perhaps his qualification, which he cannot deal 
with without giving up his directorship — as any 
other person.” So that I have the authority of 
two eminent judges that a director cannot deal 
with his qualification shares as freely as he may 
with other shares. Looking at the doctrine of 
this Court, that a voluntary transfer to escape 
liability in some cases is a fraud, I cannot doubt 
that a director voluntarily transferring his 
qualification shares m order to escape liability is 
committing a fraud. — p. 331. 

National and Provincial Marine Insurance 
Co., In re, Parker, Ex parte (1867) L. R. 
2 Ch. 685 ; 15 W. R. 1217.— ROLT, L.J. ; 
and Gilbert’s Case, discussed. 

Cawley & Co., In re, Hallett, Ex parte (1889) 
42 Ch. D. 209 j 58 L. J. Ch. 633 ; 61 L. T. 601 ; 
37 W. R. 692 ; 1 Meg. 175. — O.A. ESHER, M.R., 
COTTON and PRY, L.JJ. 

Cotton, l.J. — Parlter, Ex parte, has no bearing 
at all upon the question as to what directors 
may do, because there the person seeking to 
transfer was not a director, but an ordinary 
shareholder, who induced the directors at. a board 
meeting to postpone the consideration of a call, 
and then, before the call was made, executed a 
transfer of his shares to a pauper to evade 
liability. Rolt, L.J. said he could not do that, 
for he had represented to the directors, or led 
them to believe, that if they would postpone 
making a call he would not exercise his right to 
make a transfer. That case was founded on mis- 
representation. The other case cited, Gilbert's 
Case was more in point, but the circumstances 
were entirely different. At a meeting of the 
directors of whom Gilbert was one. it was agreed 
that a call should be made, but no formal resolu- 
tion was passed, and the actual making of the 
call was postponed until a later clay when a 
formal resolution for the purpose was passed ; 
but before that later day Gilbert had executed a 
transfer and got it registered, which he could not 
have done unless the call had been postponed, 
and it was held that as the call was postponed 
18 
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for a purpose which was not honest the registra- 
tion of the transfer could not prevail against the 
company’s creditors. But here there was nothing 
against Mr. Hallett which could make that case. 
— p. 233. 

Cawley & Co., In re, discussed. 

Ottos Kopje Diamond Mines, In re (1S92) G2 
L. J. Ch. 166 ; [1893] 1 Ch. 618 ; 2 R. 257 , 68 
L. T. 138 ; 41 W. R. 25S.— C.A. See sujira, 
col. 522. 

10. Stock Exchange. 

And see '• PRINCIPAL AND AGENT.” 

Payne v. Hayes, Buller’sN. P. 145, overruled. 

Wickes v. Gordon (1819) 2 B. & Aid. 335 ; 1 
Chit. 60. 

Abbott, c.j — This application is founded 
upon a supposed variance between the declara- 
tion and the proof, and the attention of the 
Court has been directed to a case in Buller’s 
Nisi Pritis. which beyond all doubt is precisely 
in point. It seems to me, however, that that 
case cannot be supported in point of principle. 
What weight the learned person who edited that 
work attached to the law there laid down may 
be collected from the observation which imme- 
diately follows the case itself. Adverting to this 
and other cases, decided about the same time, he 
says, “ These cases seem rather to be founded 
upon the times, to get rid of South Sea contracts, 
than to be relied upon as precedents m other 
cases ” Builer, J. thought, therefore, that that 
case was not to form a mle of decision in future 
times ; and m that opinion I most fully concur, 
p. 337. 

Harrison v. Pryse (1740) Barnard. Ch. 324 ; 

S. C. mm. Harrison v. Harrison, 2 Atk. 

121, considered. 

Davis v. Bank of England (1S24) 2 Bing. 393 ; 
3 L. J. (o.s.) C. P. 4; 9 Moore 747; 27 
II. R. 667 ; reversed, nom. Bank of England 
v. Davis (1826) 5 B. & C. 1S5 ; 7 D. & R. S28 ; 4 
L. J. (o.S.) K. B. 145.— EX. CH. 

best, C.J. — I can find no case in which the 
question whether the stock is transferred by the 
act of the bank has been raised. There is one in 
Barnardiston's reports, where a man of the name 
of Edward Harrison got South Sea Stock, which 
belonged to another Edward Harrison, put to his 
account in the books of the company, and then 
transferred this stock to his broker to sell, and 
which stock the broker sold. ... In thi3 case it 
seems to be assumed that the stock had passed 
out of the name of the owner by this transfer 
under a fraudulent assumption of his name, 
although he never assented to such transfer ; but 
whether it had so passed or not was not consi- 
dered, and I therefore cannot think this case any 
authority against our opinion if it were correctly 
reported. I think, however, that this case is not 
correctly reported by Barnardiston ; the same 
case is to be found in 2 Atkyns, in the name of 
Harrison v. Harrison. In this report it appears 
that the stock was transferred by a trustee : and, 
if so, the question whether a transfer unautho- 
rised by the stockholder would alter the property 
of the stock could not arise, the trustee having a 
legal authority to transfer, although he might he 
guilty of a breach of trust by exercising that 
authority. This circumstance also accounts for 
the doubtful way in which Lord Hardwicke 


speaks of the liability of the company to replace 
the stock. The question there was whether the 
South Sea company were bound to prevent a 
breach of trust, and uot whether a stockholder’s 
name can be taken from the books without his 
own authority ; and the company that has per- 
mitted this act not be responsible for the conse- 
quence of it. — p. 406. 

Bermingham v. Sheridan (1864) 33 L. J. Ch 
571 ; 33 Beav. 660 ; 10 Jur. (N.S.) 415 ; 10 
L. T. 256 ; 12 W. R. 658. — M.R., explained. 

Evans r. Wood (1867) 37 L. J. Ch. 159 ; L R. 
5 Ei| 9; 17L. T 190 , 16 W R.I57. — ROMILLY.M.R. 

Bermingham v. Sheridan ; Evans v. Wood ; 
London, Hamburg and Continental Ex- 
change Bank, In re, Emmerson’s Case 
(1S66) 36 L. J. Ch. 177 ; L. R. 1 Ch 433 : 

12 Jur. (N S.) 592 ; 14 L. T. 746 ; 14 W. R. 
7S5, 905. — turner and knight bruce, 
L.JJ. , rerersinq (1866) 35 L. J. Ch. 652 ; 
L. R. 2 Eq. 231. — romilly, M.R. ; and 
Overend, Gurney & Co., In re, Musgrave’s 
Case (1S6S) 37 L. J. Ch. 161 ; L. R. 5 Eq. 
193 ; 16 W. R. 247. — MALINS. V.-C., distin- 
guished. 

Paine v. Hutchinson (1S68) 37 L. J. 011 485 ; 
L. R. 3 Ch. 388 ; 18 L T. 280 ; 16 W. R. 553.— 
WOOD and SELWYN, L JJ. And see col, 549. 

Tooke, Ex parte (1849) IS L. J. Q. B. 343 ; 

13 Jur. 939 : 0 Railw. Cas 1 ; S. C. mm. 
Reg. v. Londonderry and Coleraine Ry,, 13 
Q. B. 998. — Q.B., distinguished. 

Hawkins r. Maltby (1868) 37 L. J. Ch. 58 ; 
L. R. 3 Ch. 188 , 17 L. T. 51, 39 i ; 16 W. II. 
209 — CHELMSFORD, L C. ; a firming on a different 
ground L. R. 4 Eq. 572'; 15 W. R. 1075 — 
WOOD, V.-C. 

Bermingham v. Sheridan, no longer law. 

Evans v. Wood, Paine v. Hutchinson and 
Hawkins v. Maltby, referred to. 

Casey v. Bentley (post, col. 552). 

Paine v. Hutchinson, distinguished. 

Sheppard r. Murphy (1S68) 16 IV. R 948 ; 
Ir. R. 2 Eq. 544. — C.A. Brewster, l.c. and 
CHRISTIAN, L.J. ; reversing Ir. R. 1 Eq. ‘490.— 
CHATTERTON, V.-C. And see post, col. 549. 

Sheppard v. Murphy, distinguished. 

Torrington (Lord) v. Lowe (1S6S) 38 L. J. C. P. 
121 ; L. R. 4 C. P. 26 ; 19 L. T. 316 ; 17 W. 11. 
78.— C.P. 

BOYILL, C.J.— 1 That case [Sheppard v. Murphy] 
was iu substance this : Sheppard had sold certain 
shares to Kennedy on the Stock Exchange, and 
Kennedy had sold an equal number of such 
shares to Murphy on a different day and at a 
different price, and m that respect the circum- 
stances were similar to the present. The name 
of Murphy was passed to Sheppard as that of the 
transferee, and Sheppard executed a deed of 
transfer of the shares to Murphy and was paid 
the price; but Murphy did not sign the deed, 
and in a suit by Sheppard for indemnity agamst 
calls in respect of such shares, Murphy was held 
liable, although he had not executed the deed. 
The ground on which he was held to be liable 
was this : that I;e had caused his own name to 
be handed an as the transferee, paid the price, ' 
and requested the transfer of the shares to be 
made out to him. If Murphy had executed the 
deed of transfer, there would have been no doubt 
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as to his liability, and as he had agreed to accept 
the shares, and was bound to execute the deed, 
the Court of Chancery, acting on the well-known 
principle of equity, held him to be ]ust as liable 
as he would have been if he had executed the 
deed. — p. 125 

Sheppard v. Murphy, approved. 

Hodgkinson v. Belly (186S) 37 L. J. Ch. 837 ; 

L. It. 6 Eq. 496 ; 16 W. R. 1078. — ROM ILLY, 

M. R. 

Hodgkinson v. Kelly, approved. Smith, 
Knight & Oo., In re, Weston’s Case (1868) 3S 
L. J Ch 49 ; L. R. 4 Ch. 20 ; 17 W. R. 62.— 
WOOD and SELWYN, l. JJ. ; reversing 37 L. J. Ch. 
559; 16 W. It 887. — ROMILLY, M.R. ; principle 
applied , Fenwick v. Buck (1874) 24 L. T. 274 ; 
19 W. R. 597. — ROMILLY, m.r. ; discussed , Casey 
r. Bentley (pod, col 552). 

Sheppard v. Murphy, approved. 

Grissell v. Bristowe (1868) 38 L. J. C. P. 10 ; 
L. JR. 4 C. P. 36 ; 19 L. T. 390 ; 17 W. R. 123.— 
ex. oh. ; reversing (1868) 37 L. J. C. P. 89 ; 
L. R. 3 C. P. 112 17 L. T. 564; 16 W. R. 428 

— G.P. 

cockburn, o.j. (for the Court). — We entirely 
concur m the reasoning and conclusion of 
Christian, L.J. in the case referred to [Sheppard 
v. Murphy ], and to which it seems to us 
impossible to add anything with advantage. — 
p. 19. 

Grissell v. Bristowe, approved. 

Coles v. Bristowe (1868) 38 L. J Ch. 81 : 
L. R. 4 Ch. 3, 19 L. T. 403; 17 W. It. 105. 
— C.A. CAIRNS, L.c. and WOOD, selwyn and 
GIFFARD, L JJ. ; reversing (1868) 37 L. J. Ch. 
737 ; L. R. 6 Eq 149 ; 18 L. T. 459 ; 16 W. R. 19. 
— malins, Y.-c. And see post, col. 551. 

Grissell v. Bristowe and Coles v. Bristowe, 

distinguished. 

Masted v. Paine (first action) (1869) 38 
L. J. Ex 41 ; L. R. 4 Ex. 81.— EX. And see 
post, col. 550. 

Coles v. Bristowe and Paine v. Hutchinson 

(supra, col. 548), distinguished. 

Cruse v. Paine (1869) 38 L. J. Ch. 225 ; 
L. R. 4 Oh. 441; 17 W. R. 1033.-HATHER- 
LEY, L.C. 

Grissell v. Bristowe and Coles v Bristowe, 

followed. 

Davis v. Haycock (1869) 38 L. J. Ex. 155 ; 
L. R 4 Ex. 373 ; 20 L. T. 954. — EX. CHANNELL 
and oleasby, bb. dissenting. 

Grissell v. Bristowe, followed. 

Cruse v. Paine and Maxted v. Paine (first 
action), distinguished. 

Maxted v. Paine (second action) (1871) 40 
L. J. Ex. 57 ; L. R. 6 Ex. 132 ; 24 L. T. 149 ; 
19 W. R. 527. — EX. CH. LUSH, J. dissenting. 

Davis v. Haycock, explained. 
v Sheppard v. Murphy (supra, col. 548), 

discussed. 

Bowring v. Shepherd (1871) 40 L. J. Q. B. 129 ; 
L. R. 6 Q. B. 309 : 24 L. T. 721 ; 19 W. R. 852.— 

EX. CH. 

Grissell v. Bristowe ; Coles v. Bristowe, and 
Cruse v. Paine, discussed. 

Maxted v. Paine (first action), approved. 
Rennie v. Morris (1872) 41 L. J. Ch. 321 ; 


1. R. 13 Eq. 203 : 25 L. T. 862 ; 20 W. R. 

227. — M.R., o i erruled 

Maxted v. Paine (second action), observed on. 

Merry v. Nickalls (1872) 41 L. J. Ch. 767 ; 
L. R. 7 Ch. 733 ; 27 L. T. 12 ; 20 W. R. 929 — 
l.jj. ; reiersing 26 L. T. 496. — bacon, y.-c. ; 
affirmed, L.JJ., post. 

JAMES, L J. — The principle of those authorities 
of Grissell v. Bristowe and Coles v. Bristowe 
was explained in a judgment which I consider 
is binding on us. It is a judgment of this Court, 
of Hatherley, L.C., in the appeal of Druse v. 
Puine from the V.-C„ in which he distinguished 
the case by reason of there being a guarantee of 
registration, but he laid down what the principle 
of the other case was. — p. 770. 

hellish, l.j. — The case comes within that 
decision of the Court of Ex. [ Maxted v. Paine 
(first action) ] ; and the question we have to 
consider is, whether we ought to follow that 
case or treat it as overruled? Blackburn, J. in 
his very elaborate judgment m the second action 
of Maxted v. Paine, stated principles which 
certainly cannot be reconciled with the decision 
m the first action of Maxted v. Paine ; indeed, 
he as much as said that be did not agree with it. 
Lord Romilly has also acted upon a principle, 
in the case before him about an infant [Rennie 
v. Morris], which cannot he reconciled with 
the principle upon which the Court of Ex. acted. 
— p. 772. 

Cruse v. Paine (supra), referred to, Blundell, 
In re, Blundell v. Blundell (1888) 57 L. J. 
730; 40 Ch. D. 370; 58 L. T. 933; 36 
W. R. 779 —STIRLING, J. ; Casey r. Bentley 
(post, col 552) ; 'applied , Perkins, In re, Poyser v. 
Beyfus (1898) 67 L. J. Ch. 454; [1898] 
2 Ch. 182; 78 L. T. 666; 46 W. R. 595; 
5 Manson 193. — CA. LIND ley, m.r., RIGBY 
and COLLINS, L.JJ. 

Merry v, Nickalls (supra), affirmed. 

Maxted v. Paine (first action), approved. 

Maxted v. Paine (second action), discussed. 

Rennie v. Morris, disapproved. 

Nickalls r. Merry (1875)45 L. J. Ch. 575 ; L. R. 
7 H. L. 530 ; 32 L. T. 623 ; 23 W. R. 663.— H.L. (E.). 

CAIRNS, L.c . — Maxted v. Paine (first action) 
is an authority directly in favour of the view 
which I have submitted to your lordships, and I 
am not aware of any authority opposed to it, 
except Rennie v. Morris, before the late M.R., 
with which decision I am bound to say I am 
unable to agree. — p. 580. 

lord Chelmsford. — The two cases of Maxted 
v. Paine exemplify the distinction established 
by the authorities as to the performance or non- 
performance of the jobbers’ contract. In the 
first action the defendant, the jobber, passed the 
name of a person as purchaser of the shares 
without his sanction or authority The seller 
therefore could not compel him to accept a 
transfer of the shares. It was accordingly held 
that the jobber was not exonerated from liability 
upon his contract. In the second action the 
jobber was held to be released by having given 
the name of a nominee of the real buyer of 
the shares, a person of no means, but capable of 
contracting, and who in consideration of a small 
sum of money had consented to allow his name 
to be used as the proposed transferee of the 
shares. . . . Lord Romilly, m Rennie v. Morns, 
proceeded on an erroneous interpretation of the 
L usage of the Stock Exchange with respect to the 
18—2 
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transactions of jobbers in. the purchase of shaves 
for a re-sale. He thought that a jobber had 
performed bis contract when he had given a 
name to the seller’s broker which was accepted, 
without regard to whether the person whose 
name was given (m that case, as in the present, 
an infant) was of ability to contract or not. 
But the language of the usage as proved affords 
no countenance to such a construction. The 
jobber is not required to give a name of a 
person merely, but to give the name of a person 
as the purchaser , meaning, of course, a person 
capable of becoming the purchaser, whose con- 
tract will be binding and enforceable against 
him. Bacon, V.-C. m deciding the present, case, 
said: ‘‘I do not think I should be right in 
departing in the slightest degree from the 
judgment of the M.R. in Rennie v. Morris. 
The cases are identical." But the L.JJ. were 
of opinion, and I have no doubt correctly, that 
the case was not distinguishable on principle 
from Maxted v. Paine (first action). There 
a person’s name was given without authority. 
In the present case the infant was legally 
incompetent to give any authority. Therefore 
they considered that the decisionYn Retime v. 
Morris could not be reconciled with the principle 
upon which that case of Maxted v. Paine was 
decided. — p. 381. 

LORD hatherley to the same effect. 

Coles v. Bristowe (supra, col 549 ). followed. 
Lormg v. Davis (1886) 82 Ch. D 625 : 55 L, J. 
Oh. 725 ; 54 L. T. 89'J ; 84 W. R. 701. 

chitty, J. — Coles v. Bristowe involved directly 
the question of the jobber's liability, but the 
jobber could not be made liable unless some 
other person had come under a liability towards 
the plaintiff. The C. A. held that the jobber 
had been relieved of the liability which fell upon 
him by reason of his original contract to pur- 
chase, and that the liability which otherwise 
would have remained upon him was imposed in 
the circumstances of the case on the transferees, 
none of whom had executed the transfer. The 
0. A. could not have held, and did not hold, 
that the jobber was relieved unless some other 
person had become liable. Though the exact 
decision was that the jobber was not liable, the 
decision involves the proposition that the trans- 
ferees were. Lord Cairns says : “ In these 
circumstances, the good faith of the transaction 
being in no way impugned, but being rather 
recognised by the plaintiff, we aie of opinion 
that the proper conclusion to draw is, that the 
whole 200 shares and the transfers of them were 
duly accepted and paid for by the transferees, 
and that these transferees were in equity as 
much bound as if they had executed the deeds.’’ 
Now the only ground on which the transferees 
were liable was by accepting the transfers, 
because they were not original parties to the 
contract with the plaintiffs. ... I say, adopting 
Lord Cairns’ view, that Davis has become equit- 
able owner of the shares, and therefore it follows 
that as equitable owner of the shares he is bound 
to indemnify the peison who legally holds the 
shares for him as the only and absolute cestui 
que trust.— p.633. And see post. 

Castellan v. Hobson (1870) 39 L. J. Ch 490 ; 

L. R. 10 Eq. 47 ; 22 L. T. 575 ; 18 W. R. 

731. — JAMES. V.-C., distinguished. 

Ramage v. Womack (1899) 69 L. J. Q. B, 40 : 
[1900] 1 Q. B. 116 ; 81 L. T. 526. — WRIGHT, J. 


Castellan v. Hobson and Loring v. Davis 

(supra, col. 551), discussed, and applied. 
Hardoon v. Belilios (1900) 70 L. J. P. 0. 9 ; 
[1901] A. C. 118 ; S3 L T. 573 ; 49 W. R. 209 — 

PC LORDS HOBHOTTSE, ROBERTSON, LINDLEY, 
SIR F. JEUXE and SIR F. NORTH. 

Brown v. Black, L. R. 15 Eq. 364 ; 28 L. T. 
256. — BACON, V.-C. : I acted, (1*873) 42 L. J. Ch. 
397, S14 ; L. R. 8 Ch. 939 ; 29 L T. 362 ; 21 
W. R. 457, 892.— JAMES and hellish, l JJ. 

Maynard v. Eaton, 29 L. T. 637 — M ALINS, 
v.-c. ; reversed, (1874) 43 L J Ch 641 ; L. R. 

9 Ch. 414 ; 30 L T. 241 ; 22 W. R 252, 457.— 

C.A. CAIRNS, L.C., JAMES and MELLISH, L.JJ. 

Wilkinson v. Lloyd (1845) 14 L. J. Q. B. 165 ; 

7 Q. B. 27; 9 Jut. 328. — QB., distin- 
gu ished. 

Stray u Russell (1859) 28 L. J. Q. B. 279. — 
Q.B. : affirmed, (I860) 29 L. J. Q. B. 115 ; 1 El. 

& El. 888 ; 6 Jur. (N.S.) 16S ; 1 L. T. 443 ; 8 
W. R 240. — ex. CH. ; Casev v. Bentley (post). 

Stray v. Russell, followed. 

London Founders’ Association v. Clarke 
(1888) 57 L. J. Q. B 291 : 20 Q. B. D 576 ; 59 
L T. 93 ; 36 W. R. 489.— C.A. ESHER, M.R., 
fry and LOPES. L JJ. 

Stray v Russell. Castellan v. Hobson, and 
London Founders’ Association v. Clarke, 

discussed. 

Casey r. Bentley [1902] 1 Tr. R. 376 — c A. 
ASHBOURNE, L.C., WALKER and HOLMES, L.JJ. : 

fitzgibbon, l.j. dissenting. 

11. Actions by and Against. 
Security for Costs. 

Caillaud’s Patent Tanning Co. v. Caillaud 
(1859) 28 L. J. Ch. 357 ; 26 Beav. 427 ; 
5 Jur. (N.S ) 259 ; 7W.E. 172.— ROMILLY, 
M.R., commented on. 

Isle of Wight and Southampton Steamboat 
Co. v. Rawlings (1863) 9 Jur. (N.S.) 887 ; 11 
W. R. 978. 

romilly, m.r. — I do not understand the case 
'cited, as it is reported. It appears by the report 
that I did not call on the counsel for the plaintiffs, 
but that, upon the statements of the affidavits, 
which were uncontradicted, I declined to make 
the order. There must have been some counter 
evidence which influenced me. — p. 888. 

Washoe Mining Co. v. Ferguson (1866) L. R. 
2 Eq. 371 ; 14 L. T. 590 : 14 W. R. 820.— 
wood, v.-c ., followed. 

City of Moscow Gas Co. r. international 
Financial Society (1872) 41 L. J. Ch. 350 ; L. R. 
7 Ch. 225 : 26 L. T. 377 ; 20 W. R. 394.— c.A. 
JAMES and MELLISH, L.JJ. 


Sen-ice. 

Wilson v. Caledonian Ry. (1S50) 20 L. J. Ex. 
6 ; 5 Ex. S22 ; 1 L. M. & P. 731 ; 15 Jur. 
17 ; 6 Railw. Cas. 772. — EX., dissented 
from. 

Palmer v. Caledonian Ry. (1S92) 61 L.J. Q. B. 
552 ; [1892] 1 Q. B. 823 ; 66 L. T. 771 ; 40 
W. R. 562.— C.A. ESHER, M.R., FRY and LOPES, 
L.JJ. ; reversing (1892) 1 Q. B. 607 ; 40 W. R. 
365— collins and cave, jj„ 
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12. Winding-up. 

Companies that may he wound up. 

Commercial Bank of India, In re (1S68) 

L. R. 6 Eq. 517 ; 16 W. R. 1104.— ROMILLY, 

M. R., approved. 

Matkeson Bros., Ltd., In re (1884) 27 Ch. D. 
225 ; 51 L. T. Ill,; 32 W. R. 846. 

KAY, j. — There a joint-stock company formed 
in India, i egistered under Indian law, and having 
its principal place of business in India, with ah 
agent and a branch office m England, was ordered 
to be wound up under the Act of 1862, and Lord 
Romilly said : “ I think I have jurisdiction to 
make the order ; if the company is not wound 
up here, these persons will not be able to get 
their money.” Now that case was decided m 
1868, and no authority against it has been cited. 
Certain obiter dicta in a case in which the present 
point did not arise, and an observation in Bind- 
ley, L.J.’s book on Partnership have been referred 
to, but nothing amounting to this, that Commer- 
cial Bank of India, In re, was wrongly decided. 
That decision is one which I should be disposed 
to follow, even if, as is not the case, my own 
opinion had been the other way. — p. 230. 

East Botallack Consolidated Mining Co., 
In re (1864) 34 Beav. 82 ; 11 L. T. 408 ; 
13 w. R. 197.— ROMILLY, M.R., dis- 
approved 

Silver Valley Mines, In re (1881) 18 Ch. D, 
472 ; 45 L. T. 104 ; 30 W. R. 36.— C.A. 

jessel, M.R. — There {East Botallack, $c . Co., 
In re], the company was formed to purchase and 
work a mine in Cornwall only. But ... I 
think it right to say that, in my opinion, it was 
not well decided, because a company formed to 
purchase a mine in Cornwall is not a company 
“engaged in working” a mine there. — p. 475. 
brett and cotton, l.jj. to the same effect. 

Silver Valley Mines, In re, distinguished. 
New Terras Tin Mining Co., In re [1894] 2 Ch. 
344 ; 63 L. J. Ch. 397 ; 8 R. 233 ; 70 L. T. 
625 ; 42 W. R. 504 ; 1 Manson 149. 

v. WILLIAMS, J. —The point in that case was as 
to the meaning of “ engaged in working mines ” 
as used in sect. 81 of the Act of 1862. Sir J. 
Romilly, M.R. had held in East Botallack, 4’c. 
Co., In re, that a company was within the section 
if it was formed to work a mine in Cornwall, 
although it never possessed or worked a mine 
there. That decision was disapproved of in 
Silver Valley Buies, In re; but now sect. 81 
has been repealed, and the new enactment (sect. 1 , 
sub-sect. 4, of the Companies Act, 1890) sub- 
stitutes for “engaged m working mines” the 
words “formed for working mines,” and thus 
makes Lord Romilly’s decision law. The 
jurisdiction can only be ousted by showing 
that the company is working a mine elsewhere 
than m the Stannaries jurisdiction. — p. 347. 

Exmouth Docks Co., In re (1873)43 L. J. Ch. 
110 ; L. R. 17 Eq. 181 ; 29 L. T. 573 ; 22 
W. R. 104. — M Alins, v.-o., followed. 
Herne Bay Waterworks Co., In re (1878) 48 
L. J. Ch. 69 ; 10 Ch. D. 42 ; 39 L. T. 324 ; 27 
W. R. 36.— MALINS, y.-C. 


Herne Bay Waterworks Co, In re, not 

followed ■ 

Brentford and Isleworth Tramways Co., In re 


(18S4) 53 L. J. Ch. 624 ; 26 Ch. D. 527 ; 
50 L. T. 580 ; 32 W. R. 893. — BACON, V.-C. ; 
and Barton-upon-Humber and District 
Water Co., In re (post, col 560),, followed. 
Portsmouth Tramways Co., In re (1S92) 61 
L. J. Ch. 462 ; [1S92] 2 Ch 362 ; 66 L. T. 671 ; 
40 W. R. 553. — STIRLING, J. 


Portsmouth Tramways Co., In re, dis- 
approved. 

Marshall r. South Staffordshire Tramways Co. 
(1895) 64 L. J. Ch. 481 ; [1S95] 2 Ch. 36 ; 12 R. 
275 ; 72 L. T. 542 , 43 W. R. 469 ; 2 Mauson 
292. See “ Tramways.” 

Pinto Silver Mining Co., In re (1878) 47 L. J. 
Ch. 591 ; 8 Ch. I). 273 ; 38 L. T. 336 ; 26 
W. R. 622. — C.A. JAMES, COTTON and 
Thesiger, l.jj., explained and fol- 
lowed. 

London and Caledonian Marine Insurance Co., 
In re (1879) 11 Ch. D 140 ; 40 L. T. 666 ; 27 
W. R. 713.— C.A. 

JAMES, l.j. — I have considered this case, and 
it seems to me that i eallv in all respects it is 
governed by the decision of this Court in Pinto 
Silver Mining Co., Lire. . . . What was decided 
m the case to which I have referred was, that 
we could not put upou these words, “ as soon as 
the affairs of the company are fully wound up,” 
the construction contended for, namely, to make 
that a condition precedent and construe it to 
mean that everything had been done which was 
to be done.— p. 143. 

baggallay and bramwell, l.jj. concurred. 


London and Caledonian Marine Insurance 
Co., In re, dicta considered. 

Knowles r. Scott (1S91) 60 L.- J. Ch. 284 : 
[1891] 1 Ch. 717 ; 64 L. T. 135 ; 39 W. R. 523. 
— ROMER, J. (post, col. 612). 

Pinto Silver Mining Co., In re, and London 
and Caledonian Marine Insurance Co., 

In re, followed. 

Coxon v. Gorst (1891) 60 L. J. Ch. 502; 
[1891] 2 Ch. 73 ; 64 L. T. 444 ; 39 W. R. 600.— 
CHITTY, j. 


Crookhaven Mining Co., In re (1866) 36 
L. J. Ch. 226 ; L. R. 3 Eq. 69 ; 12 Jur. 
(N.s.) 872 ; 15 L. T. 169 ; 15 W. R. 28.— 
ROMILLY, M.R , followed. 

Pinto Silver Mining Co., In re ; London and 
Caledonian Marine Insurance Co., In re, 
and Coxon v. Gorst, considered. 

Whiteley Exerciser, Ltd.' a. Gamage (1898) 67 
L. J. Ch. 560 ; [1898] 2 Oh. 405 ; 79 L. T. 20 ; 
5 Manson 249. 

north, J. — It is said that that decision [ Crooh- 
liaven J [mint] Co., In re] has been got rid of, in 
some way, by subsequent cases, three of which 
have been cited to me. But it does not seem to 
me that that decision is touched by the cases 
which were referred to. On the contrary in one 
of those cases — London and Caledonian, §e. Co., 
In re — it is clearly recognised that there may be 
rights existing against the liquidator in respect 
of what he has done m the course of his employ- 
ment, matters for which the company itself could 
not be proceeded against, because it had been 
dissolved/ -p. 561. 
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I Vi th d i'ii wa l if Pet 1 1> on . 

North. Brazilian Sugar Factories, In re 
(1S86) 56 L. T. 229.— CHITTY, J., ex- 
plained. 

Peckham Tramways Go., In re (188S) 57 
L. J. Ch. 462. 

CHITTY, J. — I gave everybody who appeared 
separately his costs, whether he appeared as 
creditor or contributory, and whether he appeared 
to oppose or support the petition ; but my reason 
for so doing was that m that case the petitioner 
refused to give any reason for the withdrawal of 
the petition, so that I could not go into the 
question as to the rights of the parties. — p. 468. 

North Brazilian Sugar Factories, In re, 

followed. 

Paper Bottle Co., In re (1888) 40 Ch. D. 52 ; 
58 L. J. Ch. 82 ; 60 L. T. 354 ; 37 W. R. 214. 

north, J. — I think that the judgment of 
Chitty. J. in North Brazilian Sugar Factories , 
In re, has made this matter clear, and I shall 
follow that case, unless it shall be found upon 
inquiry that theie is (as the registrar has 
suggested) a recent decision of the C. A. to 
the contrary . . . Chitty, J. said : . . . the 

etitioner has abandoned his petition at the 
earing. . . . The rule to allow one set of costs 
to creditors and one to shareholders appearing, 
only applies when a winding-up order has been 
obtained, anti when the costs would have to 
come out of the assets of the company. In fact, 
the rule is founded on the protection of the 
company’s assets. . . I see no reason m this 
case for departing from that rule merely because 
the petition has been presented by the company 
itself. — p. 53. 

Peckham Tramways Co., In re, followed. 
Criterion Gold Mining Co., In re (18S9) 58 
L. J. Ch. 27? ; 41 Ch. D. 146 ; 60 II. T. 218 ; 37 
W. R. 348 ; 1 Meg. 166.— KAY, J. 

Times Life Assurance and Guarantee Co., 
In re (1869) L. It. 9 Eq. 382. — MALIKS, 
v.-c.. followed. 

Home Assurance Association, In re (1871) 41 
L. J. Ch. 110 ; L. R. 12 Eq. 59 ; 24 L. T. 613 ; 
19 W. R. SI 7. — WICKENS, V.-C. 

Marlborough Club Co., In re (1865) 35 
L. J. Ch. 146 ; L. R. 1 Eq. 216 ; 12 Jur. 
(N.S.) 44 ; 14 L. T. 697 ; 14 W. R. 171. 
— KINDERSLEY, V.-C. ; Home Assurance 
Association, In re, and Hereford and 
South Wales Waggon and Engineering 
Co., In re (1874) L. R. 17 Eq. 423 ; 29 
L. T. SSI ; 22 W. R. 314. — BACON, V.-C . 
applied. 

Patent Cocoa Fibre Co.. In re (1876) 45 
L. J, Ch. 207 ; 1 Ch. D. 617 ; 24 W. R. 483.— 

JESSEL, 31, R. 

Patent Cocoa Fibre Co., Inre. distinguished. 
Jablochkoff Electric Light and Power Com- 
pany, In re (1S83) 49 L. T. 566 ; 32 W. It. 168.— 
PEARSON, J. 

Jablochkoff, &c. Co., In re, distinguished. 
Nacupai Gold Mining Co., In re (1884) 28 
Ch. D. 65 ; 54 L J. Ch. 109 ; 33 W. R. 117 ; 51 
L. T. 900. 

chitty, J. — There it appears that the share- 
holders who had intended to support the petition 
consented to its withdrawal or dismissal, but in 


this ease they do not consent except on the terms 
of their costs being paid. — p. 65. 

Priority of Petition, 

Norton Iron Co., In re (1877) 47 L .1. Ch. 
9 : 26 W. It. 92. — jessel, M. R., followed. 

United Ports and General Insurance Co., In 
re (1S69) 39 L. J. Ch. f46. — JAMES, v.-c., 
discussed and not followed 

London and Australian Agency Corporation, 
In re (1873) 29 L. T. 417 ; 22 W. R. 45.— 
jessel, M.R.; and Trades Bank Co,, In re. 
W. N (1877), p. 268.— JESSEL, 31. R., 
explained. 

Building Societies’ Trust, In re (1890) 44 
Ch. D- 140 ; 59 L. J. Ch. 638 ; 62 L. T. 360 ; 38 
W. R. 458 : 2 Meg. 81. 

chitty, j. — Adopting the rule laid down by 
the late M.R. in Norton Iron Co., In re, I say 
that the second petitioner, Pooley, being aware 
of the presentation of the first petition, would 
have been right m going on with his petition 
had he been in a position to show that the first 
petition was not a proper petition, i.e., presented 
not in good faith or collusively. ... As the 
M.R. points out in Norton Iron Co., In re, if a 
creditor presents a second petition merely on 
suspicion that the first is not bona fide, he does 
so at his own risk as to costs. ... It was 
pressed upon me m argument that James, LJ., 
when V.-C., considered in. Cm ted Ports, fe. Co., 
In re, that the date of advertisement regulated 
the order of priority. On looking through that 
case I cannot find that he said anything of the 
kind. . . . There certainly are some expressions 
of the V.-C. which look as though he thought 
that the advertisement tested the priority of 
proceedings, but if that was his rule, it was not 
adopted by the late M.R. in 1877, when he 
decided Norton Iron Co., In re. I find, too. in 
the report before James, V.-C., some statements 
and expressions from which I infer that the 
V.-C. considered both the first and second 
petitions improper ; both appear to have been 
friendly petitions. If 1 had to choose between 
the two authorities. I think the right rule and 
the fair rule is that laid down by the M.R. in 
Norton Iron Co., In re. In London, and Austra- 
lian Ajgeney Corporation, In re, I find there was 
one order on the three petitions, but the carriage 
of the order was given to a petitioner whose 
petition had been presented before though 
advertised after one of the other two. In that 
case all three petitions appear to have been 
properly presented, and Jessel, M.R., gave the 
carriage of the order to the petitioner who first 
presented his petition ; he seems to have looked 
on priority of presentation as the right element 
in a case wheie there were no special circum- 
stances, yet afterwards in Trades lianlt Co., In 
i'c, on December 8, 1877, less than a month after 
Norton Iron Co., In re, he is reported to have 
adopted a different rule. In Trades Bank Co., 
In re, as appeal’s from the Weekly Notes, the 
M.R. had in reality only one petition before him, 
Frodsham’s. ... In that case he allowed the 
rule as to priority of advertisement to prevail, 
the reporter adding — I say reporter advisedly — 
because the M.R never intended to overrule 
what he had just laid down in Norton Iron Co., 
In re.: “Thus assimilating his practice to the 
other branches of the Court.” This is not 
accurate. , . . My clerk has just handed me two 
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old daily cause lists of December 8 and 15, 1877, 
from which I sec that in Trade* Bn nit, Co , In re , 
Frodsham's Petition , was in the M.R ’s paper on 
December 8, and that on the 15th a winding-up 
petition in the same company, transferred from 
Hall, V.-C.. was in his list. So that on the 8th 
he had, as a fact, only one petition, Frodsham’s, 
before him. — pp. ],43 — 146. 


Creditor's Petition. 

Rhydydefed Colliery Co., Ex parte (1858) 3 
De G-. & J. 80. — knight brucb and 
turner, l.JJ, , Catholic Publishing and 
Bookselling Co., In re (1864) 33 L. J. Ch. 
325 ; 2 De G. J. & S. 116 ; 10 L. T. 79 ; 
12 W. B. 539.— KNIGHT BRUCE and 
turner, l.JJ.; Brighton Club and Nor- 
1 folk Hotel Co., In re (1866) 35 Beav. 204 ; 
11 Jur. (N.S.) 436 ; 12 L. T. SSI; 13 
w. B. 733.— romilly, m.r. ; and London 
Wharfing and Warehousing Co., In re 
(IS 6 5) 35 Beav. 37.— ROMILLY, M.R., 
discussed. 

London and Pans Banking Corporation, In re 
(1874) L B. 19 Eq. 444; 23 W. B. 643.— 
JESSEL, M.R. 

London and Paris Banking Corporation, 

In re, followed. 

Cadiz Waterworks Co. v. Barnett (1874) 44 
L. J. Ch. 529 ; L. R. 19 Eq. 182 ; 31 L. T. 640 ; 
23 W. R. 208.— MALINS, V.-C. 

Cadiz Waterworks Co. v. Barnett, followed. 

Niger Merchants’ Co. v. Capper (1877) 18 
Ch. D. 557, n. ; 25 W. R. 365.— JESSEL, m.r. 

Niger Merchants’ Co. v. Capper, followed. 

Cercle Restaurant Castiglione Co. r. Lavery 
(L881) 50 L. J. Ch. 837 ; 18 Ch. D. 555 ; 30 
W. R. 283.— JESSEL, M.R. 

Pen-y-Van Colliery Co., In re (1877) 46 

L. J. Ch. 390 ; 6 Ch. D. 477.— JESSEL, 

M. R followed. 

Bank of South Australia, In re,. Union Bank, 
Ex parte (1894) 64 L. J. Ch. 44 ; [1894] 3 Ch. 
722 ; 13 R. 343 ; 2 Manson 148.— v. williams, a. 

' Bank of South Australia, In re, doubted. 

Provincial Banking Co., Ex parte, East of 
England Banking Co., In re (1868) 38 
L. J. Ch. 121 ; L. R. 4 Ch. 14 ; 19 L T. 
299 • 17 W. R, 18.— CAIRNS, L.C., WOOD 
and selwyn, L.JJ. ; varying L. R. 6 Eq. 
368.— malins, v.-c., distinguished. 

Bank of South Australia, In re, Union Bank, 
Ex parte (No. 2) [1895] 1 Ch. 578 ; 64 L. J. Ch. 
144, 397 ; 12 R. 166 ; 72 L. T. 273 ; 43 W. R. 
359 ; 2 Manson 129. — C.A. 

lord halsbury, — 1 do not intend to com- 
1 ment upon the earlier decision of my brother 
V. Williams m this case. It is not before us, 
and at present I confess I have some difficulty 
m understanding it. If 1 do understand it. I 
am not prepared to say I should follow it. — 
p. 690. 

LINDLEY, l.j. — It is said that the payment of 
interest is shown to be ultra vires by East of 
England Banking Co ., In re. There there was 
a resolution of the directors shortly before the | 
winding up of that company, which was never 
communicated to the depositors — a resolution to 


increase the rate of interest because other banks 
had done it ; that resolution did not bind the 
company, and the creditors knew nothing about 
it. The liquidator, without consulting anybody, 
said that the higher rate of interest should be 
paid, and the Court held that he had no power 
to do that. That is very different from the 
present case, where the liquidators are doing 
nothing but that which they have been directed 
to do by the shareholders, who came together to 
decide what was to be done. — p. 693. A. l. 
smith, L.J. concurred. 

Combined Weighing and Advertising 
Machine Co., In re (1889) 59 L. J. Ch. 
26 ; 43 Ch. D. 99 ; 61 L. T. 582 ; 3S 
W. R. 67, 1 Meg. 398. — c.A. cotton, 
bowen and fry, L.JJ., considered. 

Pritchett and Young r. English and Colonial 
Syndicate (1899) 6S L. J. Q. B. 801 ; [1899] 2 
Q. B. 428 ; 81 L. T. 206 ; 47 W. R. 577.— a A. 

lindley', m.r. — The decisions of this Court 
that garnishee orders and balance orders are not 
final judgments, and therefore are not alone 
foundations for bankruptcy notices, are not 
inconsistent with our decision, for they turn 
upon the true construction of the Bankruptcy 
Act and the technical meaning of the words 
“ final judgment.” It is pointed out m Combined 
Weighing, Jr. Co., In re, that a garnishee order 
absolute is not a final judgment. — p. 804. 

romer, l.j, — That decision [ Combined Weigh- 
ing, J'c. Co., lnre~\ is binding on us. But seeing 
that in garnishee proceedings the order absolute 
contains an order that the garnishee do pay 
direct to the garnishor, the judgment creditor, I 
am surprised that the Court m the last-mentioned 
case did not see its way to hold that the judgment 
creditor there was entitled to petition to wind up 
the company. — ib. 

Bowes v. Hope Mutual Life Assurance, &o. 
Society (1865) 35 L. J. Ch. 574 ; 11 E L. 
Cas. 389; 12 L. T. 680. — h.l. (e.). 
WESTBURY, L.C., LORDS CRANWORTH 

and kingsdown ; dictum of lord cran- 
Worth observed on. And see col. 661. 

Brighton Hotel Co , In re (1868) 37 L. J. Ch. 
915 : L. R. 6 Eq. 339 ; 18 L. T. 741.— 
MALINS, v.-c.. agreed with. 

Western of Canada Oil Lands and Works Co., 
In re (1873) 43 L. J. Ch. 184 ; L. R. 17 Eq. 1.— 
SELBORNE, L.C. (for ROMILLY, M.R.). And see 
post. 

Western of Canada, &o. Co., In , re, 

explained. 

St. Thomas’ Dock Co., In re (1876) 45 L. J. 
Ch- 304 ; 2 Ch. D. 116 ; 34 L. T. 228 ; 24 W. R. 
544.— JESSEL, M.R. 

St. Thomas’ Dock Co., In re, followed. 

Great Western (Forest of Dean) Coal Con- 
sumers’ Co., In re (1882) 51 L. J. Ch. 743 ; 21 
Ch. D. 769 ; 46 L. T. 875 ; 30 W. R 8S5.— fry, j. 

Bowes v. Hope Mutual Life Assurance, &c, 
Society (supra), distinguished. 

United Stock Exchange, In re (1884) 51 L. T. 
687. 

pearson, J. distinguished the above case on 
the grounds that, in the present case, the peti- 
tioning judgment creditor was not standing stm- 
! pliciter on his judgment, but, on the contrary, 
he (the learned judge) bad had an opportunity 
of considering whether or not the judgment was 
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fairly obtained, an opportunity which, the Court 
said they had not before them in Buwes's Cuse. 
— p. 688. 

Uruguay Central and Hygueritas Ry. of 
Monte Video, In re (1879) 48 L. J. Ch. 
540; 11 Ch. D. 372; 27 W. R. 571.— 
JESSEL, M.R., approved. 

Chapel House Colliery Co., In re (1883) 24 
Ch. I). 259 ; 52 L. J. Ch. 934 ; 49 L. T. 675 , 31 
W. R. 933.— C.A. 

baggallay, l.j. — The petitioner relies on the 
common expression that a creditor whose debt 
is undisputed and who cannot obtain payment is 
entitled ex deb ito just it ire to a wmding-up order. 
This is founded on the dictum of Lord Granworth 
in Bowes v. Hope Mutual Life Assurance , $pc. 
Society (supra') where his lordship says : “ It 
is not a disci etionary matter with the Court 
when a debt is established and not satisfied, 
to say whether the company shall be wound 
up or not; that is to say, if there be a 
valid debt established, valid both at law 
and in equity. One does not like to say 
positively that no case could occur in which it 
would be • right to refuse it ; but ordinarily 
speaking it is the duty of the Court to direct 
the winding-up ; ” and Lord Selbornein Western 
of Canada , fc. Co., In re (supra), expresses his 
agreement with that doctrine. This proposition is 
expressed in very general terms, but it has sub- 
sequently been almost universally considered 
that these remarks only apply as between the 
petitioning creditor and the company, and that 
where the inteiest of the body of creditors comes 
in, the Court will have regard to sect. 91 of 
the Companies Act, 1862. In the case of the 
Brighton Hotel Co. (supra), Malins, Y.-C. held 
that the general expressions of Lord Cranworth 
must be qualified in cases to which that section 
applied, and in Western of Canada , $e, Co., In re, 
it was distinctly held that the section is applicable 
not only in proceedings under a winding-up order, 
but whenever a wmding-up petition is before 
the Court. Here the opinion of the bondholders 
has been taken, and the petitioner stands alone 
in desiring a winding-up. ... In the ease of St. 
Thomas' BocJ: Co. the company desired a post- 
ponement, and it was ordered on undertakings 
being given. In Western of Canada, $c. Co., 
In re, there was a prmia facie case for winding- 
up, but there was a prospect of money coming in 
from Canada, which might make it unnecessary. 
The petition was ordered to stand over to see 
■whether the money would come in, and when 
the petition came on again, no money hkving 
arrived, a winding-up order was made. The 
decision of Kay. J., in the present case, seems to 
have been given in deference to that in Great 
Western , fc. Coal Consumers' Co. (supra), where 
Fry, J. ordered the petition to stand over. ... I 
agree with the view that these cases must he dealt 
with according to their special circumstances. 
Another case has been referred to, which enun- 
ciates a doctrine to which I fully assent, and 
which has now for the first time to be considered 
by the C. A., viz. : Uruguay , Sfc. By. of Monte 
Video, In re. The headnote of that case gives 
the rule, to which I assent, and I need not go 
into the judgment : “Asa general rule an unpaid 
creditor of a company is entitled to a wmding-up 
order ex delnto justitiar ; but that rule is subject 
to exceptions : e.g., where all the other creditors 
oppose .the petition, and it appears that the 


petitioning creditor will not be in a better position 
by obtaining a wmding-up order.” I do not say 
that there may not be other cases m which the 
Court would dismiss the petition, but where the 
circumstances there mentioned by the M.R. 
concur, I think that it ought to be dismissed. — 
p. 265. 

cotton and bowbn, the same effect. 

And see post, col. 561. 

Uruguay Central and Hygueritas Ry. of 
Monte Video, In re, distinguished. 

Olathe Silver Mining Co., In re (1884) 27 
Ch. D. 278 ; 33 W. R. 12. 

PEARSON, J. — It is said that the petitioner is 
entitled to recover the amount of his debentures 
only through the trustees of the deed, and that, 
i therefore, he is not a creditor of the company, 
and cannot be entitled to a winding-up order, 
and for this purpose Uruguay, fr. By. of Monte- 
video, In re, has been cited. But when that 
case is looked at it appears that the covenant in 
the debentures to pay the money secured thereby 
was not entered into by the company with the 
bearer at all, but it was a covenant by the com- 
pany with the trustees of the covering deed that 
the company would pay the bearer of the deben- 
ture, and Jessel, M.R. laid stress on this provision 
as showing that there was no direct debt from 
the company to the holder of a debenture, and 
that it was manifestly intended that the money 
should be recovered in the manner expressed m 
the trust deed, and in no other. In the present 
case the form of the debenture is entirely 
different. There is no covenant m it with the 
trustees of the deed, but there is an agreement 
by the company with the bearer of the debenture 
that they will pay him. — p. 282. 

And see post, col. 561. 

Chapel House Colliery Co., In re (supra), 
principle applied. 

Free Fishermen of Faversham, In re (1887) 57 
L. J. Ch. 187 ; 36 Oh. D. 329 ; 57 L. T. 577 — 
C.A. COTTON, BOWEN and PRY, L JJ. 

bowen, L.J. — The principle to be applied is that 
laid down in Chapel House Colliery Co., In re, 
namely, if putting in motion the statutory 
machinery for winding up cannot possibly 
accomplish the purpose for which such machinery 
was invented by the legislature, the Court will 
not make the order for winding up. — p. 192. 

Free Fishermen of Faversham, In re, com- 
mented on, South London Fish Market Co., In 
re (1888) 39 Ch. D. 324 ; 60 L. T. 68 : 37 W. E. 
3 ; 1 Meg. 92. — KAY, J. ; affirmed, C.A. (and see 
post, col. 561); not applied, Barton-upon-Humber 
and District Water Co., In re (1889) 58 L. J. Ch. 
613 ; 42 Ch. D. 585 ; 61 L. T. 803 ; 38 W. R. 8 ; 
1 Meg. 412. — NORTH, J. And see supra , col. 554. 

Chapel House Colliery Co., In re, dis- 
tinguished. 

Krasnapolskv Restaurant and Winter Gardens 
Co., In re [1892 J 8 Ch. 174 ; 61 L. J. Ch. 593 ; 
67 L. T. 51 ; 40 W. R. 639. 

V. WILLIAMS, J. — As I understand the decisions, 
apart from the Act of 1890, it was settled law 
that, primd facie, a creditor whose debt was 
unpaid and who satisfied certain conditions 
precedent, was entitled to an order on his 
petition. That is stated to be the rule, and I 
do not understand that the rule as to the 
creditor’s primd facie right to such an order 
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has been altered by anything laid down m Clin pel I 
House Colliery Co., In re. It is a rule which, m < 
its origin, had rery high authority. It was laid 
down originally by Lord Gran worth [Bowes v. 
Hope Life Assurance Society [supra, col. 558)], 
and was assented to by Lord Selborne [ Western 
of Canada, Jj'c. Co. (supra, col. 558)]. But 
Chapel House Colliery Co., In re, does show that 
there are exceptions to the rule, and I agree 
that one of those exceptions is that, when those 
who oppose the making of a wmding-up order 
can show that no possible benefit can accrue to 
creditors from making the order, it ought not to 
be made ; a fortiori that is so when persons 
opposing the petition show, not only that, the 
petitioning creditor will obtain no benefit from 
a winding-up order, but that a large proportion 
of the creditors are opposed to its beme made. — 
p. 177. 

Bolton Benefit Loan Society, In re, Coop v. 
Booth (1879) 49 L. J. Ch. 39 ; 12 Ch. D. 
(579 ; 28 W. E. 1(14.— JESSEL, M.R. ; ancl 
South London Fish Market Co., In re 

{supra), followed. 

Bowling and Welby’s Contract, In re (1895) 64 
L. J. Oh. 427 ; [1895] 1 Oh. 66.3 ; 12 R. 218 ; 72 
L. T. 411 ; 43 W. R. 417 ; 2 Manson 257.— c. A. 
LORD HALSBURY, LINDLEY and A. L. SMITH, 

l.jj. See judgment of Bindley, L.J. 

Chapel House Colliery Co., In re, referred 
to. 

Olathe Silver Mining Co., In re (supra, 
col. 560), not applied. 

London Health Electrical Institute, In re (1897) 
76 L. T. 98 ; 45 W. R. 666.— 0 A. LINDLEY, A. L. 
SMITH and RIGBY, l.jj. ; affirming 3 Manson 
33S. — -V. WILLIAMS, j. 

Chapel House Colliery Co., In re ( mpra ), and 
Uruguay Central and Hygueritas Ry. 
of Monte Video (supra, col. 559), principle 
applied. 

Ilfracombe Permanent Building Society, In re 
(1900) 70 L. J. Ch. 66 ; [1901] 1 Oh. 102. 84' 
L. T. 146. — WRIGHT, J. 

Chapel House Colliery Co., In re, applied. 

Greenwood & Co., In re (1900) 69 L. J. Q. B. 
751 ; [1900] 2 Q. B. 306 ; 82 L. T. 843 , 48 W. R. 
607 ; 7 Manson 456.— ridley and bigham, jj. 

Australian Joint Stock Bank, In re (1897) 
32 L. J. N. C. 264 ; W N. (1897) 48.— 
V. williams, J., distinguished. 

Melbourne Brewery and Distillery, Ltd., In re 
(1900) 70 L. J. Ch. 198 ; [1901] 1 Ch. 453 ; 84 
L. T. 228 ; 49 W. R. 250 ; 8 Manson 403. 

WRIGHT, j. — There was a petition by a creditor 
whose debt was not yet payable, and a winding- 
np order seems to have been made upon it, but 
then he was a creditor — he was a creditor in 
the fullest sense, but payment of his debt was 
deferred under a scheme. ... He was none the 
less a creditor, if the debt was due and had 
become payable, because payment had been 
suspended for a time ; but here m the view that 
I take the petitioner is not a creditor at all — 
certainly not m respect of future interest, and 
with regard to the principal it seems to me that 
any right he once had has been waived. — 
p: 202. 


Shareholder's Petition. 

European Life Assurance Society, In re, 
Crowe, Ex parte (1870) 40 L. J. Ch. 87 ; 

L. R. 10 Eq. 403 ; 22 L. T. 785 ; 18 W. R. 
913. — v.-c., appro red and followed. 

Steam Stoker Co., In re (1875) 44 L. J. Ch. 386 ; 

L. R. 19 Eq. 416 ; 32 L. T. 143 ; 23 W. R. 545. 

bacon, Y.-c. — Upon this point the authority 
of James, L.J. [in European Life Assurance 
Society, In re] is undisputed and is most directly 
in point. Mr. Jackson says I am not bound 
by the L.J.’s decision when he was V.-C- 
Nothing can be more clear than that I am not 
so bound, but I am justified m following that 
decision if my judgment goes along with it, and 
in my opinion a more wholesome rule has never 
been laid down, or one more useful in checking 
the abuses which might otherwise spring up 
under colour of these Acts. If it were otherwise, 
the moment a shareholder, or it may be 100 share- 
holders, were called upon by the company to pay 
up on them shares, it might be competent for 
each of them to file a petition for the purpose of 
staving off a payment which he was called upon 
presently to make. It would he an instrument 
of effectual rum to companies if shareholders 
who owed the company money by not having 
paid their calls were allowed to come into Court 
with winding-up petitions. In my opinion the 
decision of the L.J. when V.-C. was a right one 
in principle, and if he had not so ruled I should 
have decided this case mainly on a similar view 
of the statements in the petition. — p. 387. 

Just and Equitable. 

Natal, &c. Co., In re (1863) 1 H. & M. 
639. — wood, Y.-C. ; and Sea and River 
Marine Insurance Co., In re (1866) 35 
L. J. Ch. 820 ; L. R. 2 Eq. 545 ; 12 Jur. 
(N.s.) 779. — kindersley, v.-c., not 

followed. 

Sanderson’s Patents Association, In re (1871) 
L. R. 12 Eq. 188 ; 40 L. J. Ch. 519 ; *19 W. R. 
966. 

M alins, v.-o. — If Natal, fye. Co.. In re, 
which was followed in Sea and Hirer Marine 
hwtrance Co., In re, was a decision that the 
Court will never wind up a company which has 
only seven shareholders, I entirely dissent from 
that view. But I think the learned V.-C. did 
not intend so to decide. — p. 189. 

Reuss (Princess) v. Bos (1871) 40 L. J. Ch. 655 ; 
L. R. 5 H. L. 176 ; 24 W. R. 641.— H.L. (B.). 

HATHERLEY, L.C., LORDS COLONSAY and CAIRNS ; 
affirming S. C. mm. General Co. for the Pro- 
motion of Land Credit, In re (1870) L. R, 

5 Ch. 363 ; 18 W. R. 605 .— giffard, l.j. ; dis- 
cussed, Nassau Phosphate Co., In re (1876) 45 
L. J. Ch. 5S4 ; 2 Ch. D. 610 ; 24 W. R. 692.— 
hall, v.-C. ; distinguished, Capital Fire Insur- 
ance Association, In re (1882) 52 L. J. Ch. 20 ; 
21 Ch. D. 209 ; 47 L. T. 123 ; 30 W. R. 941.— 
ohitty, J. See judgment at length. 

Imperial Bank of China, India and Japan, 
In re (1866) 35 L. J. Ch. 445 ; L. R. 1 Ch. 

. 339 ; 12 Jnr. (N.S.) 442 ; 14 L. T. 211 ; 14 

W. R. 594. — knight bruoe and turner, 
l.jj. ; and Imperial Bank of China, India 
and Japan v. Bank of Hindustan, China, 
and Japan (1868) L. R. 6 Eq. 91 ; 16 
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\Y. R. 1107. — GIFFARD, V.-C.. discussed 
and distinguished. 

Irrigation Co. of France, In re, Fox, Ex parte 
(1871) 40 L. J. Ch. 433 ; L. R. 6 Ch. 176 . 24 
L. T. 336 .— James and mellish. l.jj. 

Fox. Ex parte, commented on and applied. 

Tunis Rys., In re (1.874) 30 L. T. 612 . 22 W. R. 
639. — STALINS, V -C. 

Eox, Ex parte, distinguished . 

Amalgamated Syndicates, In re CIS!) 7) 66 
L. J. Ch. 783 : [-1807] 2 Ch. 600 ; 77 L. T. 431 ; 
46 W. R. 76 ; 4 Manson 308. 

V. Williams, j. — I do not think that Eo.v, Ex 
parte , goes the length of saying that where the 
Court has to consider whether it should take 
upon itself the adjustment of the rights of the 
shareholders of a company, the substratum of 
which is gone, it should not take into considera- 
tion the fact that the directors intend entering 
upon businesses which in the opinion of the 
Court are outside the memorandum of association. 
Mr. Buckley, in his work on the Companies Acts 
(7th ed.. p. 245) says : So where a company 
is proceeding to do something which is ultra circs, 
a shareholder has a right in an action, on behalf 
of himself and all other shareholders, to restrain 
the company, though every shareholder but him- 
self be acquiescent ; but has no right to come for 
a winding-up order under the ! just and equitable ’ 
clause ; ” and he cites J?o. v, Ex parte, as an 
authority in support of that proposition. It is 
plain, however, that that passage is a mere 
illustration of a previous passage on the same 
page, where he says, “ There is no doubt that the 
‘ just and equitable ’ clause gives the Court power 
to wind up a company m cases not coming under 
any of the first fonr beads, but there must be 
strong ground for exercising the power, at any 
rate at the instance of a shareholder.” With- 
out going into details, I repeat what I said 
during the argument, that the stringency of the 
ejusdem generis rule has of late been considerably 
relaxed. — p. 787. 

Baring v.Dix (1786)1 Cox 213 ; 1R.E.23.— 
kenyon, m.r. : Le Eactage Barmen (1864) 
34 L. J. Ch. 140 ; 11 Jur. (N.s.) 121 ; 11 

L. T. 500 ; 13 W.R. 214.— ROMILLY, M.R. ; 
order discharged hi/ WESTBURY, L.C. ; 
Anglo-Greek Steam Co., In re (1866) L. R. 
2 Eq. 1 ; 35 Beav. 399 : 12 Jur. (N.S.) 323 ; 
14 L. T. 120; 14 W. R. 624 .— romilly, 

M. R. ; and West Surrey Tanning Co.. In re 
(1866) L. R. 2 Eq. 737 ; 14 W. R. 1009.— 
wood. v.-C., considered. And see post, 
col. 564. 

Suburban Hotel Co., In re (1867) 36 L. J. Ch. 
710 ; L. R. 2 Ch. 737 ; 17 L. T. 22 ; 15 W. R. 
1096 . — cairns, l.j. 

Suburban Hotel Co., In re, and Haven Gold 
Mining Co., In re (18S2) 51 L. J. Ch. 242 ; 
20 Ch. D. 151 ; 46 L. T. 322 ; 30 W. R. 
389. — C.A. JESSEL, M.U., Brett and 

LINDLEY, L.JJ-, applied. 

Langham Skating Rink Co., In re (1877) 46 
L. J- Ch. 345 ; 5 Ch. D. 669 ; 36 L. T. 
605.— O.A. JESSEL, M.R., JAMES, L.J. and 
BAGGALLAY, J.A., ?Uit applied. 

German Date Coffee Co., In re (1882) 51 L. J. 
Ch. 564 ; 20 Ch. D. 169 ; 46 L. T. 327 ; 30 W. R. 
717.— KAY, J. ; affirmed, C.A. JESSEL, M.R., 
BAGGALLAY and LINDLEY, L.JJ, 


Haven Gold Mining Co., In re, considered 
and applied. 

Coolgardie Consolidated Gold Mines, In re 
(1897) 76 L T. 269.— C.A. LINDLEY, A. L. SMITH 
and RIGBY. L.JJ. 

German Date Coffee Co., In re {supra), 
applied. 

Stephens v. Mysore Reefs' (Kangundy) Mining 
Co. (1902) 71 L. J. Ch. 295 ; [1902] 1 Ch. 745 ; 
86 L. T. 221 ; 50 W. R. 509 ; 9 Manson 199.— 
SWINFEN EADY, J. 

Diamond Fuel Co., In re (1879) 49 L. J. Ch. 

. 301 ; 13 Ch. D. 400 : 41 L. T. 573 ; 28 

AV. R. 309.— C.A. JAMES, BAGGALLAY 
and THESIGER, L.JJ., explained. 

Crystal Reef Gold Mining Co., In re (1892) 61 
L. j/Ch. 208 ; [1892] 1 Ch. 408 ; 66 L. T. Ill ; 

40 W. R. 235.— north. J. See judgment. 

West Surrey Tanning Co,, In re (supra, 
col. 563), followed. 

Varieties, Ltd.. In re (1893) 62 L. J. Ch. 
526 ; [1893] 2 Ch. 235 ; 3 R. 324 ; 68 L. T. 214 ; 

41 IV. R. 296.— v. williams, J. And see post , 
col. 565. 

London and County Coal Co., In re (1866) 
L R. 3 Eq. 355 .— wood, V.-c. ; West 
Surrey Tanning Co., In re, and Diamond 
Fuel Co., In re, explained. 

Brinsmead <k Sons, In re (1896) 66 L. J. Oh. 
85 , [1897] 1 Ch. 45. — v. williams, J. ; affirmed , 
(1897) 66 L. J. Ch. 290 ; [1897] 1 Ch. 406 ; 76 
L. T. 100 ; 4 Manson 70.— O.A. LINDLEY, A. L. 
smith and rigby, l.jj. 


Compulsory or Voluntary. 

Bank of Gibraltar and Malta, In re (1865) 
35 L. J. Ch. 49 ; L. R. 1 Ch. 69 ; 11 Jur. 
(N.S.) 916 ; 13 L. T 386 ; 14 W. R. 69.— 
KNIGHT BRITCE and TURNER, L.JJ. ; 
reversing 34 L. J. Ch. 617.— ROMILLY, 
m.r. ; and London Mercantile Discount 
Co., In re (I860) 35 L. J. Oh. 229 ; L. R. 
1 Eq. 277 ; 13 L. T. 665 ; 14 W. R. 219. 
— WOOD, V.-C ., foil owed. 

Beaujolais Wine Co , In re, Wragge, Ex parte 
(1867) 37 L. J. Ch. 220 ; L. R. 3 Ch. 15 • 17 L. T. 
399 , 16 W. R. 177.— ROLT, L.J. . 

Bank of Gibraltar and Malta, In re, and 
Beaujolais Wine Co., In re, discussed. 
County Marine Insurance Co., In re, Ranee’s 
Case (1870) 40 L. J. Ch. 277 ; L. R. 6 Ch. 104 
{supra, col. 427). 

Bank of Gibraltar and Malta, In re, and 
Fire Annihilator Co., In re (1863) 32 
Beav. 561. — romilly, m.r., discussed. 
Littlehampton, Havre and Harfleur Steam- 
ship Co., In re, Ellis, Ex parte (1865) 34 
L. J. Oh. 237 ; 2 De G. J. & S. 521 ; 11 
• Jur. (N.s.) 211 ; 12 L. T. 8 ; 1 3 W. R. 420, 

— KNIGHT BRUCE, L. J. ; TURNER, L.J. 
dissenting ; and West Surrey Tanning Co., 
In re (supra, col. 563), distinguished. 

Gold Co., In re (1879) 48 L. J. Ch. 281 ; 11 
Ch. D. 701 ; 40 L. T. 5 , 27 W. R. 341.— C.A. 
JAMES, BAGGALLAY and BRAMWELL, L.JJ. 

Fire Annihilator Co., In re, and Gold Co., 

In re, followed. 

Haycraft Gold Reduction and Mining Co., 
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In re (1 90U) 69 L. J. Ch 497 ; | 1900J 2 Ch. 260 ; 
86 L. T. 106 ; 7 Manson 243.— cozens-hardy, j. 
See supra, col. 413. 

Gold Co., In re, followed , Hadleigh Castle 
Gold Mining Go., In re (1900) 09 L. J. Ch. 031: 
[1900] 2 Ch. 419 ; 83 L. T. 400 . — cozkns- 
HARDY, J. {supra, col. 476); Arnot ■> . United 
African Land Co. (>1901) 70 L. J. Ch. 306; 
[1901] 1 Ch. 518. — O. A. {supra, col. 477). 

Haycraft Gold Reduction Co.. In re, and 
Gutta Percha Corporation, In re (1900) 
09 L. J. Ch. 709 ; [1900] 2 Ch. 665 ; S3 
L. T. 401 ; 8 Manson 67 . — oozens- 
hardy, J., approved. 

Gold Co., In re, considered, and. explained. 

National Co. for Distribution of Electricity, In 
re (1902) 71 L. J. Ch. 702 , [1902] 2 Ch. 34 ; 87 
L. T. 6 ; 9 Manson 314 . — c.a, v. williams, 
Stirling and cozens-hardy, l.jj. 

Gold Co , In re, and Varieties, Ltd., In re 
{supra, col. 564), followed. 

West Hartlepool Ironworks Co., In re (1875) 
44 L. J. Ch. 60S ; L. R. 10 Ch. 618 ; 33 
L. T. 149 ; 23 W. E. 938.— JAMES and 
mellish, l.jj. ; New York Exchange, 
In re (1888) 58 L. J. Ch. Ill ; 39 Ch. D. 
4*15 ; 00 L. T. 06 ; 1 Meg. 78.— C.A. 
COTTON, TRY and LOPES, l.jj. ; and 
Russell, Cordner & Co., In re (1891) 60 
L. J. Ch. 805; [1891] 3 Ch. 171; 65 
L. T. 740 ; 39 W. R. 635. — NORTH, J., 
explained. 

Medical Battery Co., In re (1893) 63 L. J. 
Ch. 189 ; [1894] 1 Ch. 444 ; 8 R. 46 ; 09 
L. T. 799 ; 42 W. R. 191 ; 1 Manson 104. 
—v. WILLIAMS, J., approved. 

Bishop & Sons, Ltd., In re (1900) 69 L. J. Ch. 
513 ; [1900] 2 Ch. 254 ; 82 L. T. 756 ; 7 Manson 
342. 

farwell, J. — The authority relied upon by 
the company was G old Co., In re, where the 
petition was that of a shareholder. Now, if 
sect. 145 [Companies Act, 1862] creates an 
absolute bar to a creditor unless he can prove 
that he is prejudiced, it must certainly create by 
necessary implication an absolute bar to a share- 
holder whether he is prejudiced or not. But the 
C. A. in Gold Co., In re, while expressing the 
view that if it had been open to them they 
would have been disposed to decide that sect. 145 
was such a statutory bar, felt themselves pre- 
vented from so deciding by the judgments of 
their predecessors, and V. Williams, J., made an 
order in Varieties, Ltd., In re, on this footing. 

. . . But since the case was argued my atten- 
tion has been palled to three cases which were 
not cited. . . . The first is West Hartlepool 
Ironworks Co., In re. There does not appear, 
from the report of that case, to have been any 
evidence that the petitioner would be prejudiced ; 
but sect. 145 was cited, as appears from the 
report of the case in the Weekly Reporter and 
the Law Times Reports — and I cannot suppose 
that it was not present to the mind of the Court 
— and it would have been a very short mode of 
disposing of the case if sect. 145 had the effect 
contended for by the company. Mellish, L.J. 
treats the case as depending entirely on the 
wishes of the creditors, and his judgment is 
quite inconsistent with the idea thatsect. 145 over- 
rides sects. 91 and 149. In New York Exchange, 


In re, the point decided was that the petitioning 
creditor was affected by sect. 145, although he 
had presented his petition before the resolution 
was passed. There was nothing in this case 
contrary to the view that I have expressed ; 
indeed Ery, L.J. refers to sect. 91 as being 
applicable to the case before the Court ; but it 
did not assist the petitioner, because the other 
creditors who appeared opposed the compulsory 
order. The last case is Russell, Cordner J}' Co., 
In re. The point really decided in that case 
was that the Companies Act. 1890 had not 
altered the law under sect. 145 of the Act of 
1862 ; and the petitioner stood alone, being 
opposed by all the other creditors who appeared. 
This, therefore, is not a decision contrary to the 
view that I have expressed , and North, J., 
expresses no opinion on it, although he suggests 
the point by asking the question, in the course 
of the argument, whether, if all . the creditors 
desired a compulsory order, they would be 
entitled to it, unless they came within the words 
of sect. 145. . . . Taking the view I do, it is 
unnecessary that the petitioner should allege 
prejudice to the petitioning creditors. But, if it 
were necessary, 1 am prepared to follow V. 
Williams, J., in Medical Battery Co., In re, and 
to hold that the creditors under the circumstances 
in this case are prejudiced by the voluntary 
winding up. — p. 515. 

London Guays and Warehouses Co., In re 
(1868) 37 L. J. Ch. 397 ; L. R. 3 Ch. 394 ; 
18 L. T. 195 ; 16 W. R. 530.— L.JJ , 
observed on. 

Owen’s Patent Wheel Co., In re (1873) 22 
W. R. 151. — hall, v.-o. 

Owen’s Patent Wheel Co., In re, followed. 

Simon’s Reef Consolidated Gold Mining Co. 
(1882) 31 W. R. 238.— FRY, J. 

London Guays and Warehouses Co., In re. 
and Rochdale Property and General 
Finance Co., In re (1879) 48 L. J. Ch. 
768 ; 12 Ch. D. 775 ; 41 L T. 16.— BACON, 
V.-C., discussed and adopted. 

Watson & Sons, In re (1891) 60 L. J. Ch. 473 ; 
[1891] 2 Ch. 55 ; 65 L. T. 170 ; 39 W. R. 633. 

CHITTY, J. — In London Quays, Jr. Co. the 
L.JJ., Cairns and Xelwyn, imposed on the" 
voluntary liquidator the same restrictions as an 
official liquidator would be subject to in a com- 
pulsory winding up, except so far as the Court 
• should thmk fit to dispense with those restrictions. 
That is an authority for the exercise of the 
jurisdiction imposing restrictions. Now, turning 
to the 133rd section [of the Act of 1862], I find 
in sub-sect. 7, “The liquidators may, without 
the sanction of the Court, exercise aU powers by 
this Act given to the official liquidator.” Turn- 
ing to the 95th section, which confers powers on 
the official liquidator, I find that there arc 
restrictions placed upon the exercise of certain 
powers, the 95th section being completed by the 
96th, which provides that, “The Court may 
provide by any order that the official liquidator 
may exercise any of the above powers without 
the sanction or intervention of the Court,” and 
in the Rochdale Property, Jo. Co. the Court 
made an order giving the official liquidator 
power to do all acts without the previous sanction 
of the Court, thus giving to a compulsory winding 
up the effect of winding up under supervision. 
That is the converse case to London Quays, Jo. 
Co., In re. These cases are of use as showing 
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that the Court has jurisdiction, and has exercised 
the jurisdiction, which, for practical purposes, 
turns the winding up by the Court very nearly 
into a winding up voluntanly under supervision ; 
and, vice versd, turns a winding up under super- 
vision almost into a winding up by the Court. — 
p. 475. 

Order to Wind i/p — Effect of. 

General Rolling Stock Co., In re, Chapman’s 
Case (1866) L. R. 1 Eq. 346 ; 32 Eeav. 
207. — KOMILLY, m r ., followed. 

English Joint Stock Bank, In re, Harding, 
Ex parte (1S67) L R. 3 Eq. 341 ; 15 
L. T. 529.— WOOD, V.-C., distinguished. 

Oriental Bank, In re, Macdowall’s Case (1886) 
32 Ch. D. 36(5 ; 53 L. J. Ch. 680 ; 55 L. T. 667 ; 
34 W. R- 529. 

chitty, J. — It is said, m order to come to the 
conclusion at which I have arrived, I must be 
overruling Lord Hatherley’s judgment in Hard- 
ing , Ex parte. I consider that not to be so. 
The case that Lord Hatherley was considering 
when V.-C. was the case in which, as I under- 
stand the report, the business of the company as 
such was continued. No doubt if that were the 
case, the liquidator having continued the busiuess, 
there might be grounds for saying, and the V.-C. 
found there were grounds ’in that case for 
saying, that either the notice had been waived or 
there was a new contract on the same terms. I 
think that , . . Chapman's Cave and Harding, 
Ex parte, can stand together. I am satisfied that 
Lord Hatherley did not intend, if even he had 
the authority so to do, to overrule Chapman's 
Case , and in the report I find, so far from think- 
ing he was overruling it, Lord Hatherley said he 
thought there were sufficient facts in the case 
before him to take it out of the M.S.’s decision 
in Chapman's Case. This is an acknowledgment 
of the authority of the case itself. — p. 372. 

Winding -up Act , 1890. 

Great Kruger Gold Mining Co., In re, 
Barnard, Ex parte (1892) 62 L. J. Ch. 
22 ; [1892] 3 Ch. 807 ; 2 R. 11 ; 67 L. T. 
770 ; 40 W. R. 625 : 8 Times L. R. 690.— 
C.A. LINDLEY, LOPES and A. L. SMITH, 
l.jj., explained. 

Trust and Investment Corporation of South 
Africa, In re, Bertram Luipaard’s Vlei Gold Mining 
Co., In re [1892] 3 Ch. 332 ; 62 L. J. Ch. 22 : 2 
R. 76 ; 67 L. T. 777 ; 40 W. R. 689— c.A. 

LIN’D ley. L. J. — The difficulty which has arisen 
is attributable to some words reported to havebeen 
used by me, and which, if I did use them, were 
uttered unintentionally in Barnard , Ex parte. 
In a report of that case, which was referred to 
before us, and in a shorthand note read before 
V. Williams, J., I am reported to have said twice 
over that in order to justify an order for public 
examination under the Companies (Winding-up) 
Act, 1890, sect. 8, sub-sect. 3, the least that is 
required is that there should be a written report 
upon the responsibility of the official receiver 
that in Ms opinion some fraud has been com- 
mitted by the person to be examined- If I did 
say that, I expressed myself incautiously, because 
that was not the meaning of any of us. I will 
proceed to state exactly what I understand to be 
the view taken by the Court on that occasion, 
and the view taken by the Court on this occasion. 
First of all, we stated in Barnard, Ex parte, 
intentionally and deliberately, that “ such report ” 


in sub-sect. 3 means the report referred to in sub- 
sect. 2. That produces no inconvenience, and I 
am satisfied that it is the true construction, and I 
abide by it. Secondly, we have to decide now 
what we had not to decide in Barnard, Ex 
parte , namely, whether these applications can be 
made ex. parte. [His lordship then decided that 
they could, and the other L.JJ. concurred, and 
continued :] Now, what are the materials upon 
which the Court ought to act 1 In Barnard, 
Ex parte , we had no materials, for there was no 
report that Barnard had taken any part in the 
promotion or formation of the company or been 
a director or officer, and we held that a verbal 
statement by the official receiver to the judge 
that Barnard had been a promoter could not be 
acted upon. ... It is not necessary for the 
official receiver to draw an indictment against 
the person to be examined, and I feel certain 
that we said so during the argument in Barnard, 
Ex paide. — pp. 341—343. 

lopes, l.j. — The judgment m Barnard, Ex 
parte, seems to have been somewhat misunder- 
stood. I am perfectly clear what my view 
was, and I certainly thought it was the view of 
my learned brethren, namely, that there must be 
a report that m the opinion of the official 
receiver a fraud has been committed by some- 
body, but that the particular person or persons 
who were parties to it need not be named m 
order to apply this sub-section. — p. 343. 

A. L. smith, L.J. — In my judgment the head- 
note of Barnard, Ex parte, in the report to 
which we have been referred [40 W. R. 625] 
must be altered. I am not sure that I had not 
a hand in making the headnote wrong by what 
I said in the last part of my judgment ; but I 
certainly did not intend to say what this head- 
note says, although I think the reporter might 
well have thought I meant it. The headnote 
runs; “The Court has no jurisdiction to direct 
a person to attend and be publicly examined 
under sect. 8 of the Companies (Winding-up) 
Act, 1890, unless it has before it a report in 
writing of the official receiver stating that, m 
his opinion, a fraud has been committed.” That 
is right enough ; but it goes on “ by such person,” 
that is the point which we have to decide to-day. 
I remember perfectly, as Lindley, L J. has stated, 
a discussion going on about an indictment ; and 
I remember that we negatived the necessity 
of an indictment or anything like it being 
contained in the reports. — p. 344. 

Trust, &c. Corporation of South Africa', In 
re ; Bertram Luipaard’s Vlei Gold Mining 
Co., In re. explained. 

Laxon & Co., In re (1892) 62 L. J. Ch. 206 ; 
[1893] 1 Ch. 210 ; 3 R. 99 ; 67 L. T. 654 ; 41 
\V. R. 62. — V. WILLIAMS, J. 

Laxon & Co., In re, followed . 

Birkdale Steam Laundry and Carpet Beating 
Co., In re (1893) 63 L. J. Q. B. 20 ; [1893] 2 
Q. B. 386 ; 5 R. 557 ; 42 W. R. 144. — CAVE and 
WEIGHT, JJ. 

Trust, &c. Corporation of South Africa, In 

re. explained. 

Laxon & Co., In re, and Birkdale Steam 
Laundry and Carpet Beating Co., In re, 

discussed and disapproved. 

General Phosphate Corporation, In re, Trans- 
vaal Gold Mining Co., In re, Delhi Steamship 
Co., In re (1894)64 L. J. Ch. 195 ; [1895] 1 Ch. 3 j 
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12 R&9 ; 71 L. T. 619 ; 43 W. R. 34 ; 1 Manson 
522. — C.A. LINDLEY and A. L. SMITH, L.JJ. 

lindley, Tj.j. — In my opinion we must refuse 
this application , m fact, wc cannot do otherwise 
if we are to be consistent with our previous 
decisions. It appears to me now, as it did on 
the two former occasions, that we construed the 
Act rightly, and that there is no power to put m 
force this process of liublic examination upon a 
, report by the official receiver which does not 
show upon, its face that some fraud has been 
committed, though not necessarily, as we have 
carefully explained, by a particular person. 
There is always a great danger in going beyond 
or varying the language of an Act ; but, adhering, 
as I do to the view that “ such report ” in sect. 8, 
sub-sect. 3, means a “ further report ” and not the 
preliminary report, it follows that, although 
the official receiver need not make a further 
report, yet, if the Court is to order a public 
examination under this section, it must have before 
it a report such as is referred to m sub-sect. 2. 

. . . The exact language in which he is to state 
it is another matter ; and in Trust, ftc. Corpora- 
tion of South Africa , Inre, this Court held that 
the report was sufficient if it showed fraud — 
that is, when the fraud was manifest on the face 
of the report the Court did not think it necessary 
to send it back to the official receiver in order 
to compel him to say in black and white that, in 
his opinion, fraud had been committed. That 
decision has been since interpreted in a way 
which is too lax. "VVe did not intend in any way 
to depart from the requirement of the Act. But 
our observations have been understood as mean- 
ing that it would be sufficient if in his report the 
official receiver “ suggested ” fraud. The word 
‘‘suggest” is very ambiguous. What we meant 
was, that circumstances must be stated in the 
report which show that the official receiver is 
of opinion that some fraud lias been committed. 
If the report shows that, I think it is unnecessary 
that we should act (so to speak) as drill sergeants, 
and insist that there should be in the report a 
paragraph stating in so many words that which 
is apparent on the face of it. But I think it is 
time for us to protest against the notion that we 
went the length of saying that a “ suggestion ” 
of fraud would be sufficient. — p. 195. A. L. 
smith, l.j. concurred. 

Barnes, Ex parte (1896) 65 L. J. Ch. 394; 
[1896] A. C. 146 ; 74 L.T. 153 ; 44 W.R. 
433 ; 3 Manson 63.— H.L. (E.). HALS- 
BURY, L.O., LORDS WATSON, HERSCHELL, 
MACNAGHTEN, MORRIS, SHAND and 
davey, considered and explained. 

Civil, Naval and Military Outfitters, In re 
(1898) 68 L. J. Ch. 164 ; [1899] 1 Ch. 215 ; 
80 L. T. 211 ; 47 W. R. 233 ; 6 Manson 100.— C.A. 

LINDLEY, M.R. — Bar ties. Ex parte, has removed 
one point in controversy, which was, what is the 
“ report ” referred to in sub-sect. 2 of the section 
[sect. 8]. . . . Barnes, Ex parte, has made it 
plain that such report is what is called the 
further report, and not what is called the 
preliminary report. . . . The Tesult of Barnes, 
Ex parte, appears to me to be tolerably plain. 
There must be a report stating the manner in 
which the company was formed, and whether, in 
the opinion of the official receiver, fraud has 
been committed by any person proposed to be 
examined. That is not found in the Act ; it is 
added by the H. L. in Barnes, Ex parte. And the 


H. L. were led to add it by construing sub-sect. 3 
m connection with sub-sects. 2 and 7. — p. 166. 

chitty, l J. — As to the decision m Barnes, 
Ex parte, I have nothing to add to what the 
M.R. has said, except to say that in that case 
there was no charge of fraud made in the report, 
nor was there any statement of fact from which 
fraud could be inferred against the persons who 
were named as persons to be examined. — p. 170. 

v. williams, l.j — Speaking for myself, I 
should hesitate very much to say that a mere 
narrative as to “ the manner ” (to use the very 
words of the section) of the formation of the 
company, coupled with a statement that in the 
opinion of the official receiver fraud bad been 
committed by A. B., would be sufficient to justify 
an order for the examination of A. B. I do not 
say that the judgment of the H. L. in Barnes, 
Ex parte, is at all conclusive as to this point. 
But it does suggest that the statement of that 
opinion by the official receiver must be in such 
a shape that it can he said that there is a charge 
made against the person sought to be examined, 
of such a kind that he can either exculpate him- 
self or be incriminated. . . . The spirit of the 
decision of the H. L. is that you are not to make 
an order for the examination of any one unless- 
he falls within those categories, and unless the 
judge is satisfied on the report that the report 
does make such a charge against the person 
sought to be examined that he can know what it 
is that he must exculpate himself from, or, if he 
fail, be convicted of. — ih. 

New Travellers’ Chambers, In re (1895) 64 
L. J. Ch. 317 ; [1896] 1 Ch. 395 ; 13 R. 
296 ; 72 L. T. 89 ; 43 W..R. 282 : 2 Manson 
110.— ROMER, j followed. 

National Stores, In re (1899) 69 L. J. Ch. 16 ; 
[1S99] 2 Ch. 773 : [1900] 1 Oh. 27 ; 81 L.T. 529. 
WRIGHT, J. 

[The C. A. (lindley, M.R., sir P. jettne and 
ROMER, L.J.) dismissed an appeal on the ground 
of delay in making the application.] 

Reynolds (Chas.) & Co., In re (1895) 30 
L. J. N. C. 116 ; W. N. (1895) 31.— V. 
WILLIAMS, J., referred, to. 

Radford v. Bright, Ltd., In re (No. 1) (1900) 
70 L. J. Ch. 78 ; [1901] 1 Ch. 272 ; 84 L. T. 150 ; 
49 W. R. 270 ; 9 Manson 98.— WRIGHT, J. 

Assets. 

Direct London and Exeter Ry., In re, Hol- 
linsworth’s Case (1849) 3 De G. & 
Sm 102. — KNIGHT BRUCE, V.-C. ; and 
Tring, Reading and Basingstoke Ry., 
In re, Cox’s Case (1850) 19 L. J. Ch. 167 ; 

3 De G. & Sm. 180 ; 14 Jut. 387.— knight 
BRTJOE, v.-C ., followed. 

United English and Scottish Assurance Co., 
In re, Hawkins, Ex parte (1868) L. R. 3 Ch. 787 ; 
19 L. T. 232: 16 W. R. 1136.— WOOD and 
SELWYN, L.JJ. 

Surplus Assets., 

Hodges’ Distillery Co., In re, Maude, Ex 
parte (1870) 40 L. J. Ch. 21 ; L. R. 6 Ch. 
51 ; 23 L. T. 749 ; 19 W. R. 113.— JAMES 
and MBLLISH, L.JJ., distinguished,. 

Eclipse Gold Mining Co., In re (1874) 43 
L. J. Ch. 637 ; L. R. 17 Eq. 490. 

malins, Y.-c. — This case differs from Maude's 
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Cfr.sr. In that case there was no issue of new- 
capital. but the shareholders had a right to 
anticipate their calls. Some had and some had 
not done so ; but Mr. Maude, as I undeistand, 
had anticipated his calls, and it was urged before 
me, and I thought there was great force m the 
argument, that, inasmuch as he had paid up his 
call, he was entitled to a greater amount of profit, 
if profit had been made, and so, having had a 
greater amount of profit, he could only share 
with the others according to what he had paid 
when the division of profits took place. This is 
a case in which the company being, as I have 
already pointed out, in great distress, with no 
possible chance of success except w'lth the addi- 
tion of fresh capital — fresh capital is provided 
by these new r shareholders. Therefore, my 
opinion is that, in the winding up. the capital 
ought to be divided amongst the old share- 
holders and the new’ shareholders in proportion 
to the amount which they have respectively 
advanced. — p. 639. 

Maude. Ex parte {supra), principle applied. 

Gibson Co., In re. James, Ex parte (1880) 

5 L. Pi. Ir. 139. — CHATTEETON, V -C. 

Maude, Ex parte, diseased, Birch r. Cropper 
(1 889) 59 L. J. Ch. 122; 14 App. Cas. 525.— 
h.l. (E.) (post, col. 572) , followed, Weymouth, 
&c. Steam Packet Co., In re (1.890) 59 L. J. Ch. 
714 (pout, col. 572) ; rule applied, Sheppard’s 
Corn Malting Co., In re (1893) 7 R. 337. — c.A. 

( post, col. 572) : considered, Anglo-Continental 
Corporation of W. Australia, In re (1898) 67 
L. J. Ch. 179 . [18981 1 Ch. 327 (past. col. 572) ; 
dhcu-sxed, Driffield Gas Light Co., In re (1S9S) 67 j 
L. J. Ch. 247 j [1898] 1 Ch. 451 (post, col. 573). 

Somes v. Currie (1853) I K. & J. 605 ; 1 Jur. 
(N.s.) 954.— wood, y.-c. , considered. And 
see post, col. 573. 

Sheppard r. Semde, Punjaub and Delhi Ry. 
(1887) 56 L. J. Ch 866 : 37 L. T. 585 ; 36 W. E. 

1 ; 3 Times L. E. 382, 721. — c.A. ; affirming 
36 L. T. 180. — KEKEWICH, J. : affirmed ', on con- 
struction of special Act, 60 L. T. 641. — H L. (e.). 
HALSBURY, EC., LORDS WATSON, BRAMWELL, 
FITZGERALD and MACNAGHTEN. 

cotton, L.J. — As to Somes v. Currie ... I 
would rather not rely upon it in the present 
case, as the decision turned so much on the view 
of the V.-C. as to the facts of the case ; hut it 
certainly is a decision which in no way assists 
the plaintiffs contention. — p. 868. 

BOWEN, L.J. to the same effect, fry, l.j. 
concurred. 

And see post, col. 573. 

Sheppard v. Scinde, &c. Ry., not applied, 
London and Brighton Stock Exchange, In 1 re 
(1887) 4 Times L. R. 2.— STIRLING, J. ; principle 
applied, Bridgewater Navigation Co., In re (1888) 
57 L. J. Ch. 809 ; 39 Ch. D. 1 ; 58 L. T. 476, 
866 ; 36 W. E. 769. — C.A. COTTON, fry and 
LOPES, L. JJ. ; reversed, post. 

Bridgewater Navigation Co., In re, ex- 
plained. * 

Andrews r. Gas Meter Co. (1897) 66 L. J. Ch. 
.246 ; [1897] 1 Ch. 361,— C.A. [supra, col. 389). 

Bridgewater Navigation Co., In re (supra), 
reversed. 

Sheppard y. Scinde, &c. Ry., commented, on. 

■Oakbank Oil po, v, Crum. (1882) 8 App. 


Cas 65; 48 L. T. 537.— H.L (sc). SEL- 
BORNE, L C , LORDS BLACKBURN, WATSON, 
BRAMWELL and FITZGERALD ( and see 
post, col. 573) ; and London and Brighton 
Stock Exchange, In re, referred to. 

Anglesea Colliery Co., In re (1866) 35 L. J. 
Ch. 809 ; 15 L. T. 127 ; 14 W. E. 1004.— 
KNIGHT BRUCE anc\ TURNER, L.JJ., dis- 
cussed. 

Birch i. Cropper, Bridgewater Navigation Go.. 
In re (1S89) 59 L. J. Ch. 122 ; 14 App. Cas. 525 ; 
61 L. T. 621 ; 38 W. E. 401. -H.L. (E.). 

lord herschell. — Some stress was laid in 
the Court below upon the decision m Sheppard 
v. Scinde, Sfe. Ry . ; but I do not think that 
that case can be relied on as an authority except 
where the circumstances are precisely similar. 
All the noble and learned lords who took part in 
the consideration of that case m this House 
rested their opinions upon the very special facts 
of the case, and intimated that they were not 
laying dow r n any general principle. — p. 125. 
[His lordship also discussed Anglesea Colliery 
Co., In re, and Maude, Ex parte (supra, col. 570).] 
lord Fitzgerald concurred, and referred to 
Oahhaiih Oil Co v. Crum. 

lord macnaghten. — The question involved 
in this appeal appears to be novel. No direct 
authority on the point was cited. Nor am J 
aw r are of any, except a decision of Stirling, J., m 
London and Brighton Stock Exchange , In re . . . 
Sheppard v. Scinde, &c. By., which -was treated 
as an authority in the Courts below, has since 
been reviewed in this House : and m affirming 
the decision of the C. A., every one of the noble 
and learned lords who addressed the House 
relied simply and solely on the special circum- 
stances of the case. — p. 131. 

Birch v. Cropper, distinguished, Weymouth 
and Channel Islands Steam Packet Co., In re 
(1890) 59 L. J. Ch. 714 ; 63 L. T. 445 ; 39 
W. R. 5 ; 2 Meg. 283.— NORTH, j. ; affirmed, 
[(1890) 60 L. J. Ch. 93; [1891] 1 Ch. 66; 63 
j L. T. 686 ; 2 Meg 366 ; 39 W. E. 49 — C.A. 
j lindley, bowen and fry, L JJ. ; considered, 
Bridgewater Navigation Co., In re (1891) 60 
L. J. Ch. 415 ; [1891] 2 Ch. 317 ; 64 L T. 576. 
— C.A. (supra, col. 527). 

Weymouth, &c. Steam Packet Co., In re, 

referred to, Wakefield Rolling Stock Co., In re 
(1892) 61 L. J. Ch. 670 ; [1892] 3 Ch. 165 ; 67 
L. T. 83 : 40 W. E. 700.— v. williams, j. ; 
disapproved , Welton v. Saffery (1897) 66 L. J. 
Ch. 362 ; [1897] A. C. 299 ; 76 L. T. 505 ; 45 
W. E. 508 ; 4 Manson 269.— h.l. (e.) (supra, 
col. 515). 

Welton v. Saffery, applied. 

Welsh Whisky Distillery Co., In re (1900) 16 
Times L. R. 246.— cozens-hardy, J. 

Birch v. Cropper, rule applied. 

Sheppard’s Corn Malting Co., In re, Lowen- 
f eld’s Case (1S93) 7 E. 337 ; 70 L. T. 3 ; ] 
Manson 325 — c.A. lindley, a. l. smith and 

DAYEY, L.JJ. 

Lowenfeld’s Case, applied. 

Welsh Whisky Distillery Oo., In re (1900) 16 
Times L. E. 246.— cozens-hardy, j. 

Birch v. Cropper (supra), considered. 

Anglo-Contmental Corporation of Western 
Australia. In re (1898) 67 L. J. Ch. 179 ; [1898] 
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1 Ch. 327 ; 78 L. T. 157 ; 46 W. R 413 ■ 5 
Manson 184. ' * l " 1 ’ ’ 

WRIGHT J.— In Maude, Ex parte [supra, 
col. 570], there was 111 the company’s articles of 
association no express provision for regulating 
the distribution of surplus assets. The shares 
had been unequally called up. After payment 
of the debts and expenses there remained a 
balance, as in the present case, insufficient for 
the return of all the paid-up capital. It was 
held that the real question was not how profits 
should be distributed, but how a loss should be 
borne, and that the uncalled capital was as much 
liable to be called up for the purpose of meeting 
this loss as it would have been for the payment 
of debts ; and the result was that after the 
capital account had been equalised by calling 
up, or treating as called up, unpaid capital the 
whole resulting balance was returned in propor- 
tion to the amount paid up on each share that 

is to say, to its nominal amount, and every 
shareholder lost the same percentage of what he 
had subscribed and paid. In Burk v. Cropper 
there was again no provision for regulating the 
distribution of the surplus assets. The shares 
had been unequally called up. There was a 
large real surplus— that is, more than enough for 
the return of all the paid-up capital. North, J. 
and the C. A. held that the paid-up capital must 
be returned, and the balance distributed m pro- 
portion to the amounts which had been paid up 
on the several classes of shares, but the PI. L, 
held that after the capital paid had been 
returned the balance must, in the absence of 
any different provision in the memorandum or 
articles of association, be distributed in propor- 
tion to the nominal amount of the shares. Thus 
all equities were satisfied by the return of all 
capital paid, and there remained no reason for 
treating the surplus assets as held for the share- 
holders in proportions differing from the amounts 
of their shares. In the present case there is an 
express provision regulating the distribution of 
assets after payment of debts and expenses . . . 
There is no real surplus. . . . Under these cir- 
cumstances . . . there is no room for the appli 
cation of Birch v. Cropper.— p. 181. 

And see post, col 574, 


amounts paid up on the different classes of shares • 
but that decision, again, was expressly based on 
its own peculiar circumstances. — p. 250. 

Somes v. Currie, followed. 

Beeston Pneumatic Tyre Co., In re 718981 14 

7iSo] E - 338 ’ 33 L ‘ J ‘ N. C. 188; W.N. 
(1898) 34. — weight, j. 

Somes v. Currie and Beeston Pneumatic 
lyre Co., In re, distinguished. 

Tnn In re (1900) 70 

• J. Ch. 9 ; [1900] 2 Ch. S82 ; 49 W. R 134 
weight, j.— In Somes v. Currie and Beeston. 

wb?oh‘ atl ? V Jre Co " > In re ’ there were facts frnm 
I ermiru 111 ^ 61106 w f drawu tbat all the parties 
r agreed u P° n a Principle of distri- 
t]l0 present case there is no room for 
such an inference.— p. 11 . 

Birch v. Cropper (supra), distinguished. 

Biograph Syndicate, In re 
L 9 ri it 1 ! 1 [1S99] 1 Ch. 896; 81 
L. T. 22 , 4/ W. R. o20 ; 6 Manson 298. 

J -~ The fully-paid shareholders say 
are . , entltled t0 the full proportion 
“f 1 ' P aid - u .P Ga P!tal represents, and that 
litrS iT Tn ly eQtifcled t0 the proportion 
El fh 1 by , 1 10i '- P er abare - On the other 
hand, the partly-pmd shareholders say that, 
according to cases like Birch y. Crooner the 
division should be in accordance with the number 
ot shares, irrespective of the amount paid up. 

It there were no provision in the articles as to 
wouMLp °+ 1 ° f dlstr , ibuti011 to be adopted, it 
rZ int f * 0 i ei ' abl y clear that after the capital 
b ® ea Properly dealt with the balance 
would be distributable share and share alike, 
mt there are two articles which must now be 
considered ... The distribution must be in 
accordance with the agreement shown by the 
artic es— that is to say, the balance after repay- 
ing the paid-up capital must be divided m pro- 
portion to the paid-up capital. — p. 418. 


Soinde, Delhi and Punjaub Corporation, 
In re (1867) L. It. 6 Ch. 53, n. ; Oakbank 
Oil Co., In re (supra, col. 572), and 
Birch v. Cropper, discussed. 

Somes v. Currie (supra, col. 571), and Shep- 
pard v. Scinde, &c. Ry. (supra, col. 571), 
distinguished. 

Driffield Gas Light Co., In re (1898) 67 
L. J. Ch. 247 ; [1898] 1 Ch. 451 ; 78 L. T. 162 
46 W. R. 411 ; 5 Manson 253. 

WRIGHT, j. — The ground of the decision 
[ Somes v. Currie'] seems to have been that on 
the particular facts of the case, and especially 
the fact that dividends bad during three years 
been distributed according to the amounts paid 
up, the Y.-C. held that there had in effect been 
a contract between the shareholders that “ the 
profits and advantages” should be so distributed. 
It is pointed out by the C. A. in Sheppard v. 
Scinde, $0. By that Somes v. Currie cannot be 
considered as suggesting any general rule, and a 
disapproval of it, if so considered, is plainly 
implied. . . There [Shrppardv. Set nde, $e. Ru.] 
it was held, both in the C. A. and in the H. L., 
that the surplus was divisible according to the 


Anglo-Continental Corporation of Western 
Australia, In re (supra, col. 572), and 
Mutoscope and Biograph Syndicate, In re, 

applied. 

Welsh Whisky Distillery Co, In re (1900) 16 
Times L. R. 246 . — cozens-Hardv, j. 

Griffith v. Paget (1877) 46 L. J. Ch. 493 ; 
6 Ch. D. 511 ; 37 L. T. 141 ; 25 W. R. 
821. — JESSEL, M.R., applied. 

'!> Smyrna and Cassaba Ry. (No. 1) 
&? 95 lo 4 r L, m J - 617 5 C 1895 ] 2 Ch. 266; 13 R. 

I 'ill ’ 72 L * T ‘ 773 5 43 W fi 47 J 2 Manson 
! 429. — KBKEW1CH, J. 

Bishop v. Smyrna and Cassaba Ry., com- 
mented on. 

Odessa Waterworks Co., In re (1901) 32 L J 
N. O. 608 ; [1901] 2 Ch. 190, n.— byrne, j. ' ‘ 

Bishop v. Smyrna and Cassaba Ry. (supra) 
not followed. , h 

Odessa Waterworks Co., In re (supra) 
preferred. 1 h 

Crichton’s Oil Co., In re (1902) 71 L J Ch 
531 ; [1902] 2 Ch. 86 ; 86 L. T. 787 ; 9 Manson 
402.— O.A. COLLINS, M.R., STIRLING and 
OOZBNS-HARDY, L.JJ. ; affirming 49 W R, 556 • 

8 Manson 31 9.— weight, j. See judgments. ' 
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Transfer of Proceedings. 

Landore Siemens Steel Co., In re (1S79) 10 
Ch. D. 489 ; 4(3 L. T. 35 ; 27 W. R. 304. 
— MALINS, y.-c., not followed. 

Madras Irrigation and Canal Co., In re (1881) 
16 Ch. D. 702 ; 29 W. R. 520. 

jessel, m.b. — T he case cited is an instance of 
a mistake on the part of counsel, transmitted to 
the judge, and adopted by the reports. Of 
course, the order for transfer, under the rule 
referred to [Ord. LI. r. 2 a], can only be made 
when the action is pending “ in any other 
division” — not in another Court of the same 
division. — p. 702. 

London and Suburban Bank, In re (1892) 
61 L. J. Ch. 316 ; [1892] 1 Ch. 604 ; 66 
L. T. 716 ; 40 W. R. 326.— NORTH, J., 
approved. , 

Real Estates Co., In re (1892) [1893] 1 Ch. 
398 ; 62 L. J. Ch. 213 ; 3 R. 192 ; 6SL.T.24 ; 
41 W. R. 157. 

v. Williams, J. — Although the question is not 
raised on this summons, it has been suggested 
that the inconvenience of having the two liqui- 
dations pending in different Courts might be got 
over by transferring the proceedings which are 
pending in the City of London Court, for the 
winding-up of the building society, to this Court. 
But, in my opinion, there is no power to make 
such a transfer. That seems to be the efEect of 
the decision of North, J. m London and Suburban 
Batik , In re. . . . The County Court is also the 
Court having jurisdiction to wind up building 
societies registered under the Building Societies 
Act, 1874.— p. 402. 

[See now Building Societies Act, 1894 (57 & 5S 
Viet. c. 47), s. 8.] 

Stag of Proceedings. 

Williams v. Bristol Marine Insurance Co. 
(1870) 39 L. J. Ch. 504— malins, v.-c., 
not followed . 

Western and Brazilian Telegraph Co. v. Bibby 
(1880) 42 L. T. 821. 

jessel, M.R. — It is quite clear that Malins, 
V.-C. did make such an order, but it is against 
the usual practice. Such leave [ i.e , to file a 
bill against a company in liquidation] is never 
given on an ex patie application. — p. 822. 

United Kingdom Electric Telegraph Co., In re, 
Allan’s Executors’ Claim, 24 W. R. 546. — 
BACON, v.-C. ; varied , (1876) 45 L. J. Ch. 366 ; 
34 L. T. 707 ; 24 W. R. 593. — c.A. JAMES and 
MELLISH, L.JJ., BAGGALLAY, J.A. 

Execution*. 

Harrison v. Timmins (1838) S L. J. Ex. 94 ; 
4 M. & W. 510 ; 7 D. P. C. 28. — EX., 
explained. 

Vigers r. Pike (1842) 8 Cl. & F. 562— 
H.L. (IB.). LORDS COTTENHAM, BROUGHAM and 
Devon ; affirming S. C. turn. Pike v. Vigers, 2 
Dr. &Wal. 1. ‘ 

VigerB v. Pike, discussed. 

Erlanger r. New Sombrero Phosphate Co, 
(1878) 48 L. J. Ch. 73 ; 3 App. Cas. 1218— 
h.l. (e.) (supra, col. 394). 

Taylor v. Hughes (1844) 2 Jo. -& Lat. 24 ; 
6 Ir. Eq. R. 480; 7 Ir. Eq. R. 529— 
SUGDEN, L.C ., followed. 

Horn r. Kilkenny and Great Southern and 


Western Ry. (1855) 24 L. J. Ch. 241 ; 1 K. & 
J. 399 ; 3 W. R. 226. 

wood, v.-c. — The case now before me is, that 
the solicitors have entered up judgment by de- 
fault against their own clients, and that they 
are now taking proceedings against the plaintiffs 
by scire facias to make them liable to the whole 
amount of the unpaid calls. If they were allowed 
to proceed they would interfere with one of the 
main objects of the suit ; anct if these proceedings 
have been taken by collusion, as stated in the 
biU, that will bring this case within Taylor v. 
Hughes , in which it was laid clown that this 
Court will not allow a creditor by any hostile 
or extraneous proceedings to determine those 
equities which are already the subject of litiga- 
tion. — p. 243. 

Taylor v. Hughes, applied. 

Bargate v. Sbortridge (1855) 24 L. J Ch. 457 ; 

5 H. L. Cas. 297 ; 3 Eq. R. 605 ; 3 W. R. 423— 

H.L. (E.). CRANWORTH, L.C. and LORD ST. 
LEONARDS. 

Bargate v. Shortridge, applied. 

Fountaine v. Carmarthen and Cardigan Ry. 
(1868) 37 L. J. Ch. 429; L. R. 5 Eq. 816; 16 
W. li. 476. — WOOD, V.-C. And see supra, col. 454. 

Taylor v. Hughes and Horn v. Kilkenny, &c. 

Ry. (siq, ra), approved and applied. 

Escott r. Gray (187S) 47 L J. C. P. 606 : 39 
L. T. 121— grove and lindley. JJ. 

Thompson v. Universal Salvage Co. (1849) 18 
L. J. Ex. 157 ; 3 Ex. 310 : 13 Jur. 104 ; 6 D. 

6 L. 465 ; 6 Railw. Cas. 10 . — ex., questioned, 
King v. Parental Endowment Assurance Co. 
(1855) 25 L. J. Ex. 18— PARKE, B. (for the 
Court) ; Hill v. London and County Insurance 
Co. (1856) 26 L. J. Ex. 89 ; 1 H. & N. 398 ; 
2 Jur. (N.s.) 1074 ; 5 W. R. 7— EX. 

Hill v. London and County Insurance Co., 

approved. 

Thompson v. Universal Salvage Co., over- 
ruled in part. 

Morisse v. Royal British Bank (1856) 26 L. J. 
C. P. 62 ; 1 C B. (N.S.) 67 ; 3 Jur. (N.S.) 137 ; 
5 W. R. 138— C.P. 

COCKBURN, C.J.— That Court [Court of Ex. 
in Hill v. London and County Assurance Co.'] 
has held that there is no discretion [under the 
Winding-up Act, 7 & 8 Viet, c 113], and that a 
creditor who has performed the required condi- 
tions is entitled as of right to execution against 
a shareholder, and Martin, B. states there that 
such is the opinion of the Courts of equity. — 
p. 64. 

Oriental inland Steam Co,, In re, Scinde 
Ry., Ex' parte (1874) 43 L. J. Ch. 699 ; 
L. R. 9 Ch. 557 ; 31 L. T. 5 ; 22 W. R. 
810. — james and mellish, l.jj., dicta 
considered. And see “INTERNATIONAL 
Law.” 

Knowles v. Scott (1891) 60 L. J. Ch. 284 ; 
[1891] 1 Ch. 717 ; 64 L. T. 135 ; 39 W. R. 523. 
— ROMER, J. (post, COl. 612). 

Oriental Inland Steam Co., In re, principle 
applied. 

Central Sugar Factories of Brazil, In re, Flack’s 
Case (1893) 63 L. J. Ch. 410 ; [1894] 1 Ch.369 ; 
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S R. 205 ; 70 L. T. 645 ; 42 W. R. 345 ; 1 
Manson 145. 

NORTH, j. — I think that I ought to grant an 
injunction, and I do so upon the authority of 
Oriental Inland Steam Co., In re, where the 
matter was put in this way. It was said that 
the assets of the company were held upon a 
trust, as it were, for the persons entitled to them. 
The Court treated ihe position of the claimant 
in that case upon the footing that one cent id que 
trust had got possession of trust property after 
the property had been subjected to the trust. 
That being so, the cestui que trust was obliged 
to bring it in for distribution with the other 
property of the trust. That is the principle 
applied there ; and it seems to me to apply here 
in the same way. — p. 411. 

Keynsham Co., In re (1863) 33 Beav. 123 ; 

9 Jur. (N.s.) 855 ; 8 L. T. 687 ; 11 W. R. 
960. — romilly, m.r. ; Life Association 
of England, In re (1864) 34 L. J. Ch. 64 ; 

10 Jur. (N.S.) 762: 10 L. T. 833; 12 
W. It. 1069. — ROM illy, m.r. ; and Penin- 
sular, &c. Banking Co., In re (1866) 
35 Beav. 280.— romilly, m.r., followed. 

Levick, Ex parte ( pod, col. 578), discussed. 

Poole Firebrick and Blue Clay Co., In re 
(1873) L. R. 17 Eq. 268 ; 43 L. J. Oh. 447 ; 22 
W. It. 247. 

jessel, M.R. — There are, however, three deci- 
sions of Lord Romilly, all of which are in point 
as regards principle, and m the last of these the 
facts are very nearly those of the present case. 
It is true there is a decision of Stuart, V.-C. 
which seems to be at variance with the cases to 
which I have referred, hut in it the circum- 
stances were quite different, and I do not think 
it is really in opposition to the principle which 
has been laid down. . . . There [ Keynsham 
Co., In re] the creditor had begun his action 
before the commencement of the winding-up ; 
the liquidators applied to the Court to stay the 
action, and the M.R. granted an injunction, and 
said that he thought the practice was analogous 
to the staying of actions after a decree for 
administration, and that the creditor ought to 
have his costs down to the time when he had 
notice of the winding-up, such costs to be added 
to his debt. . . . There [Life Association of Eng- 
land, In re], also, the creditor commenced his 
action before the commencement of the winding- 
up, and, upon an application for an injunction, 
the M.R. says this : “ There is clearly an analogy 
between this and a suit for administration. If 
the executor does not admit assets, the costs of 
the creditor can only he added to his debt ; but 
if assets are admitted, and the debt not dis- 
puted, the creditor’s costs would at once he paid. 
In this case I can only grant the apphcation 
on condition, first, that Mr. Whitty (the creditor) 
be allowed to see the proceedings on the winding- 
up , and, secondly, to prove for his debt, which must 
include the costs of the action at law, as well as 
the costs of this motion. If the action had been 
commenced after notice of the resolution to wmd 
up, I should certainly not have allowed the 
costs." In that case, the attention of Ms lord- 
ship does not appear to have been called to the 
difference between a liquidation by the Court 
and a purely voluntary liquidation, under which 
a creditor has no means of coming in and estab- 
lishing his claim ; so that perhaps it may be 
considered that the last part of the judgment 
O.C. 


cannot be fairly used as an authority. . . . There 
[Peninsular, <fc. Bantling Co., In re], in January, 
1866, after the winding up commenced, an action 
was brought by a creditor on bills of exchange, 
and on February 16th the creditor would have 
been entitled to sign judgment. On February 15th 
a motion was made to stay proceedings. The 
M.R. said : “ I will stay execution only, and the 
creditor can come in under the winding-up. He 
can add his costs to his debt ; 1 cannot make 
him pay costs.” The creditor was represented 
by eminent counsel, and the attention of the 
M.R. must have been called to the distinction 
between a compulsory and a voluntary winding- 
up, and it could hardly have been disputed that 
the creditor had notice of the windmg-up ; at all 
events, the decision was that the costs were to 
be added to the debt. Then the decision in 
LevicJi, Ex parte , is said to be contrary to these. 
There the action was brought by the liquidators 
after the commencement of the winding-up, and, 
I presume, m the name of the company. The 
action was unsuccessful, and the defendants 
became entitled to recover their costs from the 
plaintiffs ; but they were not creditors except m 
that sense. Stuart, V.-C. held that the act did 
not apply, inasmuch as they were not creditors 
at the commencement of the winding-up ; if 
they had been creditors at that time, I presume 
he would have followed the decisions of the 
M.R. I think in the present case I must follow 
those decisions which appear to me to have 
established the practice. — p. 270. 

Dimson,’s Estate Eire-clay Co., In re (past), 
applied. 

Poole Firebrick, &e. Co., In re, distinguished. 

National Building and Land Co.,' In re, 
Clitheroe, Ex parte (1885) 15 L. R. Ir. 47.— 
CHATTERTON, v.-c. And see post , col. 617. 

Waterloo Life, Education, Casualty and Self- 
Relief Assurance Co., In re (1862) 32 
L. J. Ch. 371 ; 31 Beav. 589 ; 9 Jur. 
(N.S.) 291 ; 7 L. T. 459 ; 11 W. It. 159— 
romilly, M.R., approved. 

London Cotton Manufacturing Co., In re 
(1866) 35 L. J. Ch. 425 ; 12 Jur. (N.S.) 313 ; 14 
L. T. 135 ; 14 W. R. 575. — WOOD, v.-c. And see 
post, col. 579. 

Great SMp Co., In re, Parry, Ex parte (1863) 
33 L. J. Ch. 245 ; 4 De G. J. &«. 63 ; 3 
N. R. 181 ; 10 Jur. (N.S.) 3 ; 9 L. T. 432 ; 
12 w. R. 139.— KNIGHT BRUCE and 
TURNER, L.JJ. (and see post, col. 580) ; and 
London Cotton Manufacturing Co., In re, 
discussed. 

I Bastow & Co., .In re (1867) 36 L. J. Ch. 
899 ; L. R. 4 Eq. 681. — malins, v.-o. And see 
post. 

Great SMp Co,, In re, distinguished. 

Bank of Hindustan, CMna and Japan, In re, 
Levick, Ex parte (1867) L. R. 5 Eq. 69 ; 17 
L. T 237 ; 16 W. R. 102.— STUART, V.-C. 

Bastow & Co., In re (supra), not applied. 

London and Devon Biscuit Co., In re (1871) 
40 L. J. Ch. 574 ; L. R. 12 Eq. 190 ; 24; 
L. T. 650 ; 19 W- R. 943.— MALINS, V.-C., 
explained and applied. 

Dimson’s Estate Fire-clay Co., In re (1S74) 
L. R. 19 Eq. 204 ; 23 W. R. 435.— MALINS, V.-O. 
And see supra. 
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Great Ship Co., In re (supra), followed. 

Plas-yn-Mhowys Coal Go., In re (1867) 
L. R. 4 Eq. 689. — MALIKS, Y.-C. (and see 
post) ; and Hill Pottery Go., In re (1866) 
L. R, 1 Eq. 649 ; 15 W. R. 97 .— romilly, 
m.r., not followed „ 

Milwood Colliery Co., In re (1876) 24 W. R. 
898 . — jessel, m.r. ; affirmed, O.A. jambs and 
HELLISH, L.JJ. and BAGGALLAY, J.A. 

Great Ship Co., In re, distinguished. 

Perkins Beach Lead Mining Co., In re (1877) 
7 Oh. D. 371 ; 37 L. T. 604 ; 26 W. R. 164. 

bacon, v.-c. — The affidavit filed in support 
of the motion alleges circumstances, which, if 
true, and they are unanswered, show that this 
execution was fraudulently obtained. Great 
Sh ip Co., In re, was the case of a Iona, fide 
creditor. The distinction, therefore, between 
the two cases is obvious. — p. 372. 

Perkins, &c. Co., disapproved. 

Artistic Colour Printing Co., In re (1880) 49 
L. J Ch. 526 ; 14 Oh. D. 502 ; 42 L. T. 803 ; 28 
W. R. 943. 

jessel, m.r . — Perkins Beach Lead Mining Co., 
In re, is no authority on this point [whether a 
sale by a sheriff is a u proceeding ” within sect. 
85 of the Companies Act, 1862, and liable to 
be restrained by the Court], because it appeals 
from the report that the Judicature Act, which 
has an important bearing upon the question, was 
not referred to in any way either by the judge or 
the counsel. — p. 527. 

Artistic Colour Printing Co., In re, 

questioned. 

Liverpool Household Stores Association, In re 
(1888) 1 Meg. 83.— c.A. cotton, pry and 
LORES, L.JJ. 

London Cotton Co., In re (supra, col. 578), 
and Flas-yn-Mhowys Coal Co., In re 

(supra), followed. 

Ry. Steel and Plant Co., Ex parte, Taylor, In 
re, Williams, In re (1878) 47 L. J. Ch. 321 ; 8 
Ch. D. 183 ; 38 L. T. 475 ; 26 W. R. 418.— 
HALL, Y.-C. 

■Williams, In re, followed. 

Richards & Co., In re, C'rawshay, Ex parte 
(1879) 48 L. J. Ch. 555 ; 11 Ch. D. 676 ; 40 L. T. 
315 : 27 W. R. 530. — PRY, J. (see post, col. 602). 

"Williams, In re, distinguished . 

Rudow r. Great Britain Mutual Life Assurance 
Society (1881) 17 Ch. D. 600 ; 50 L. J. Ch. 504 ; 
44 L. T. 68S ; 29 W. It. 585.— C A. JESSEL, M.R., 
COTTON and LUSH, l.jj. ; affirming on other 
grounds BACON, v.-c. 

[In argument it was said In Williams, In 
re, judgment was signed after the winding-up 
petition, yet the creditor was restrained.] 

Jessel, m.r. — T he cases are before the Judi- 
cature Act, when a winding-up petition was no. 
defence in the action. It now is a defence, and 
if a company does not take it. but allows the 
plaintiff to go pn and alter his position, the 
company cannot afterwards raise it. 

[ Williams, In re, was since the Judicature 
Act,] 

jessel, m.R. — I n that case there was no 
adverse litigation after the presentation of the 
petition. Nothing took place m the action after 
the presentation of the petition except the mere 
formal signing of judgment. — p. 608. 


London Cotton Co., In re (col. 578), distin- 
guished. 

Williams, In re, doubted. 

Vron Colliery Co., In re (18S2) 20 Ch, D. 442 ; 
51 L. J. Ch. 389 ; 30 W. R. 3SS. — C.A, (post, 
col. 604). 

JESSEL, M.R — In that case [ London Cotton 
Co., In re] there was an execution before the 
presentation of the petition and an unlawful 
resistance to the sheriff's taking possession. 
— p. 445. 

Great Ship Co., In re (supra, col. 578), 
followed, Roundwood Colliery Co., In re, Lee 
r. Roundwood Colliery Co. (1897) 66 L. J. Ch. 
186 ; [1897] 1 Ch. 373 ; 75 L. T. 508 ; 45 W. R. 
217.— C.A. BINDLEY, A. L. SMITH and RIGBY, 
L.JJ. (supra, col. 446) ; principle applied, 
Croshaw e. Lyndhurst Ship Co. (1897) 66 L. J. 
Ch. 576 ; [1897] 2 Ch. 154 ; 76 L. T. 553 ; 45 
W. R. 570. — STIRLING, J. 


Distress. 

Russell v. East Anglian Rys. (1850) 20 
L. J. Ch. 257 ; 3 Mac. 6c G. 104 ; 15 Jur. 
935; 6 Railw. Cas. 501.— TRURO, L.C. 
approved. 

Dry Docks Corporation of London, In re 
(1888) 58 L. J. Ch. 33 ; 39 Ch. D. 306 ; 59 L. T. 
763 ; 37 W. R. 18 ; 1 Meg. 86.— c.A. cotton, 
pry and lopes, L.JJ. ; reversing KAY, J., who 
had applied Weston’s Case (1868) 38 L. J. Ch. 
49 ; L. R. 4 Ch. 20. — L.JJ. (supra, col. 549). 

Exhall Coal Mining Co., In re, Field’s Case 
(1864) 33 L. J. Ch. 595 ; 4 De G. J. <Sc S. 
377; 11 L. T. 526 ; 13 W. R. 219.— L.JJ. 
(andsee post, col. 583) ; and Lundy Granite 
Co., In re, Heaven, Ex parte (1871) 40 
L. J. Ch. 588 ; L. R. 6 Ch. 462 ; 24 L. T. 
922 ; 19 W. R. 609. — l.jj., commented on. 

Traders’ North Staffordshire Carrying Co., In 
re, North Staffordshire Ry., Ex parte (1874) 
44 L. J. Ch. 172 ; L. R. 19 Eq. 60 ; 31 L.T.716 ; 
23 W. R. 205. 

jessel, M.R. — In the Exhall Coal Mining Co.'s 
Case, the actual tenant was a trustee for the 
company, and the company was a stranger. 
The landlord there put m a distress after the 
winding-up petition was filed. The question was 
whether sect. 163 avoided the distress, and the 
distress was held to be valid. . . . Knight 
Bruce, L.J, said there was nothing in the Act 
rendering it incumbent upon the Court to say 
when a distress has been put in force before the 
making of the winding-up order that the company 
was then being wound up within the meaning of 
sect. 163. This was a mistake. The words are 
not “after the winding-up order,” but “ after the 
commencement of the winding-up.” Turner, L.J. 
did not take this view, but concurred, for the 
reason that sect. 163 of the Act must be con- 
strued as only avoiding attachments, sequestra- 
! tions, distresses, or executions, when leave to put 
them in force has not been given under sect. 87. 
As they differed in their reasons, I may take my 
own view. . . . There [Lundy Granite Co., In re] 
the company was not the tenant ; they were 
equitable owners of the lease. The landlord dis- 
trained after the order to wind up. The M.R. 
held the distress was not valid, but was reversed 
on appeal. The L.JJ. drew this distinction — 
that sect. 163 had no reference to a case where 
the right of the landlord was not that of a 
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creditor of the company, but a right to take 
goods to whomsoever they belonged. I do not 
find the exact words there, but that is the 
meaning. In the case before them the landlord 
was not a creditor, and to have taken away his 
right and given nothing in return, would have 
produced not equality, but inequality. It 
amounts to this — that where a landlord is a 
stranger and not a creditor at all, and where he 
seizes strangers’ goods on his land, sect. 163 does 
not apply. This can be gathered from their 
words. James L.J. says, “We must consider 
what is the position of a stranger under the Act.” 

I think this must mean as far as regards the 
goods of the company. Mellish, L.J. says, 

“ The landlord is by the law of the country 
entitled to take as a security for his rent the 
goods upon his land, whomsoever they belong to. 
Then was it intended to deprive the landlord of 
that right if the goods happened to belong to a 
company under liquidation 1 It would be very 
extraordinary if the legislature had deprived the 
landlord of that right without clear and express 
words, and without giving him any compensa- 
tion.” This proposition commands my most 
cordial assent. Both the L.JJ. took a very 
sensible view of the Act It would have been 
monstrous to say the landlord could lose his 
right without beipg able to sue the company. 
But here there is an attempted preference by one 
creditor, attempted after the wmdmg-up, — p. 1 73. 

Traders’ North Staffordshire Carrying Co., 

In re, discussed. 

Brown, Bayley and Dixon, In re (post, col. 582). 

Lundy Granite Co,, In re (supra), discussed, 
North Yorkshire Iron Co., In re (1878) 17 L. J. Ch. 
333 ; 7 Oh. D. 661 ; 38 L T. 143 ; 26 W.R. 367 ; 
hall, v.-C. ; followed, Regent United Service 
Stores, In re (1878) 47 L. J. Ch. 677 ; 8 Ch. D. 
616 ; 38 L. T. 493 ; 26 W. R. 579.— C.A. jessel, 
M.R., JAMES and Thesiger, L.JJ. ; principle 
applied, Silkstone and Dodworth Coal and Iron 
Co., In re (1881) 50 L. J. Ch. 444 ; 17 Ch. D. 
158 ; 44 L. T. 405 ; 29 W. R. 484.— pry, j. ; 
discussed , Oak Pits Colliery Co., In re (post, 
col. 582) ; referred to, Lancashire Cotton 
Spinning Co., In re (1887) 56 L. J. Ch. 761 ; 35 
Ch. D. 666.— c.A. (post, col. 583). 

North Yorkshire Iron Co., In re (supra), 
approved and followed. 

South Kensington Co-operative Stores, In re, 
Seymour, Ex parte (1881) 50 L. J. Ch. 446 ; 17 
Ch. D. 161; 44 L. T. 471 ; 29 W, R. 662. 

pry, J. — I will say at once that I intend [in 
determining from what date the rent is to he 
calculated, and whether the rent to be proved 
for and that to be distrained for are to be divided 
by the quarter-days when it became due or by 
reference to the commencement of the winding- 
up] to proceed substantially on the same rule as 
that followed by Hall, V.-C., in North Yorh- 
shire Iron Co., In re, because it appears to me 
that the rule there adopted is a reasonable and 
sound one. — p. 447. 

South Kensington Co-operative Stores, In re, 

discussed and approved. 

Elwidge r. Meldon (1888) 24 L. R. Ir. 98. — 
Q.b.d. ; Leeks, In re [1902] 2 Ir. R. 344.— o.A. 
FITZGIBBON, WALKER and HOLMES, L.JJ. 

United Club and Hotel Co., In re (1889) 60 
L. T. 665 ; 1 Meg. 186— KAY, j. ; and 


Silkstone and Dodworth, &c. Co., In re 

(supra), dicta dismissed and not applied. 

Leeks, In re, applied. 

G-lass r. Patterson [1902] 2 Ir. R. 660. — K.B.D. 
KENNY, J. dissenting. 

David Lloyd & Co., In re, Lloyd v. David 
Lloyd & Co. (1877) 6 Ch. D. 339 ; 37 L. T S3 ; 
25 W. R. 872. — C.A. JESSEL, M.R., JAMES and 
COTTON, L JJ. ; applied, Longdendale Cotton 
Spinning Co., In re (1878) 48 L. J. Ch. 54 ; 8 Ch. 
D. 150; 38 L. T. 776; 26 W. R. 491.— jessel, 
m.r. ; discussed. Brown, Bayley and Dixon, In re, 
Robeits and Wright, Ex parte (1881) 50 L, J. 
Ch. 738 ; 18 Ch. D. 649 ; 45 L. T. 347 ; 30 W. E. 
5. — pry, j. ; Andrew (or Jones) r. Swansea Cam- 
brian Building Society (1880) 50 L. J. Q. B, 428 ; 
44 L. T. 106 ; 29 W. R. 382 ; 45 J. P 507.— 
denman and lindley, jj. ; distinguished, Cam- 
brian Mining Co., In re, Fell, Ex parte (1881) 50 
L. J. Ch. 886 ; 45 L. T. 208 ; 29 W. R. 881.— 
BACON, Y.-C. 

Brown, Bayley and Dixon, In re (supra), dis- 
cussed, Oaks Pits Colliery Co., In re, Eyton's Claim 
(1S82) 51 L. J. Ch 768 ; 21 Ch. D. 322 ; 47 L. T. 

7 ; 30 W. R. 759.— C.A. BAGGALLAY, BINDLEY 
and holker, L.JJ. See judgment of Court 
delivered by lindley, l,J. laying down general 
principles (and see post , col. 583) ; referred to, 
Higginshaw Mills, &c. Co , In re (1896) 65 L. J. 
Ch.771 ; [1896] 2 Ch. 544.— c.A. (post, col. 584). 

West Hartlepool Iron Co., In re, Improve- 
ment Commissioners, Ex parte (1876) 34 
L. T. 568. — BACON, v.-o. ; and Oak Pits 
Colliery Co , In re (supra), discussed. 

Watson, Kipling & Co., In re - (1883) 52 L. J. 
Ch. 473 ; 23 Ch. D. 500 ; 49 L. T. 115 ; 31 W. R. 
574.— KAY, J. 

West Hartlepool Iron Co., In re, and Watson, 
Kipling & Co., In re, distinguished. 

Oak Pits Colliery Co., In re, explained. 

International Marine Hydiopathic Co., In re 
(1884) 2S Ch. D. 470 ; 33 W. R. 587.— C.A. 

baggallay, L.J. — The distinction in West 
Hartlepool Iron Co., In re, is this, that there the 
rate was made before the commencement of the 
winding-up, and that at the time of the company 
going into liquidation there was no carrying on 
of the works. ... It appears to me that the 
case was decided upon the ground of beneficial 
occupation. ... In Watson , Kipling <)’• Co., In 
re . . . the rates were not made for several 
months, and some of them for more than a 
twelvemonth after the commencement of the 
winding-up, and the conclusion at which the 
learned judge arrived, rightly or wrongly, was this, 
that there was no beneficial occupation at the time 
when the rate was made, and that was the ground 
of the decision. It appears to me that it was 
rightly decided. — p. 472. bowen, l.j. concurred. 

pry, l.j. — T he rule has been laid down in the 
C. A., in Oah Pits Collier g Co., In re., and that 
rule I take to be this : If the debt or liability is 
incurred by the liquidator or by the company 
after the wincling-up, m the fiourse of carrying 
on the business of the company, it must be paid 
in full. — p. 473. ' 

West Hartlepool Iron Co., In re, test doubted. 

National Arms and Ammunition Go., In re 
(1885) 64 L. J. Cb. 673 ; 28 Ch. D. 474 ; 52 L. T. 
237 ; 33 W. R. 585. — O.A. BAGGALLAY, BOWEN 
and PRY, L.JJ. And see post, col. 583. 
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Exhall Coal Mining Co., In re (supra, col. 
5SU), disapproietl, but fallowed. 

Lancashire Cotton Spinning Co., In re, Car- 
nelley, Ex paite (1887) 56 L. J. Ch 761 . 35 Ob. 
D. 656 ; 57 L. T. 511; 36 W. E 305.— C.A. 
COTTON, LINDLEY and BOWEN, L JJ. 

COTTON, L.J. — Undoubtedly Turner, L.J. m 
Exhall Coal Mining Co., Li re. .said that those 
two sections [sects. 67 and 163 of the Act of 
18(52] must be read together, notwithstanding the 
precise words of sect. 1(53, and that the Court 
has power to authorise a distress, which must 
come within the word “proceeding” m sect. 87 
. . To my mind it is doubtful whether, having 
regard to the express words of sect. 163, which 
says, “ that any distress shall be void,” it is right 
to say that sect. 87 included distress in the pro- 
ceedings which the Court might allow. There 
are other proceedings in the nature of actions 
and modes of enforcing claims against the com- 
pany which undoubtedly would satisfy sect. 87, 
without including in the word “ proceeding ” a 
distress, which is m terms dealt with under 
sect. 163. But it would be very wrong for us to 
depart from the decisions which have followed 
the judgment of Turner. L.J. in Exhall Coal 
Mining Co., In re. which was decided as long ago 
as 1864. Following that, and taking that as the 
rale on which we must act, what is the rule 
which has been laid down not inconsistent with 
the cases ? It is this : that it lies upon the land- 
lord who applies to put in a distress to show that 
there aie circumstances which justify the Court 
in depriving the company, and the creditors of 
the company, of the benefit of the express pro- 
vision of sect. 163. ... It is unfortunate, per- 
haps. that a good many of the cases on these two 
sections, and on applications like this, have not 
dealt with the matter as directly as they might 
have done. In one authority which has been 
referred to — Lundy Granite Co., In re [supra, 
col. 5S0)— the question really did not arise ; and 
it is only some general observations of James. L.J. 
— which, with all respect, were not applicable to 
the case before him' — which are relied on as 
laying down what the doctrine is.— p. 763. 

Awl see post, col. 584. 

National Arms, &c. Co., In re (supra, col. 582), 
test applied. 

West Hartlepool Iron Co., In re, and Wat- 
son, Kipling & Co., In re (supra), tests not 
adopted. 

Oak Pits Colliery Co., In re (supra, col. 582). 

discussed. 

Blazer Fire Lighter, In re (1S94) [1895] 1 Ch. 
402 ; 64 L. J. Ch. 161 ; 13 fi. 52 ; 71 L. T. 665 ; 
43 W. E. 364. 

V. williams, J. — There have been differences 
of opinion in the cases decided, and no amount 
of legal ingenuity could maintain that all the 
judgments which have been delivered could stand 
together. I give up that task myself as being 
toodifficult. 1 adopt the view taken by Bowen, L J. 
in national Arms , fie. Co. No case later in date 
than that has been cited before me. I do not say 
that that case is a decision of the C. A. m favour 
of the view I am about to take ; but Bacon, V.-C. 
had in West Hartlepool Iron Co., In re, suggested 
that the test whether the rates were payable in 
full was whether there had been a beneficial 
enjoyment by the liquidator ; and Bowen, L.J. j 
in. National Arms, t fee. Co., In re, said, “ I wish I 
to add that I am not satisfied that the test given 


by Bacon, V.-G. m West Hartlepool Iron Co., 
In re, is the true one. I am disposed to thmk 
that the true test is whether there has been a 
beneficial occupation within the ordinary meaning 
of those words m cases as to rating, and I wish 
to leave this question open m case it should ever 
call for decision.” I intend to adopt that. view. 

. . . Under the circumstances the test applied 
by Bowen, L.J. is much the plainest and simplest. 
Here it is said that the liquidator occupied in a 
beneficial way, and it cannot be disputed that 
he did. Having said that, I wish to make one 
observation as to the effect of the decision of the 
Court, as distinguished from the observations of 
the judges, in National A mis, Jj-o. Co., In re. 
After the decision m that case, it is impossible 
to say that Watson, Kipling A Co., In re, can 
stand as an authority, so far as it distinguishes 
the case of rent from that of rates. In National 
Anns, Ac. Co., In re, all the L.J J. decided the 
question before them on the basis that rents and 
rates were to be dealt with on the same principle. 

. . . This case is really unarguable unless reliance 
is placed on the test applied by Bacon, V.-O. m 
West Hartlepool Iron Co., In re, that mere pos- 
sessory occupation is not sufficient to render the 
liquidator liable. Having regard to subsequent 
cases, that test no longer stands. In Oak Pits 
Colliery Co , In re, Linrlley, L.J. says : “ No 
authority has yet gone the length of deciding 
that a landlord is entitled to distrain for or be 
paid in full rent accruing since the commence- 
ment of the windmg-up, where the liquidator 
has done nothing except abstain from trying to 
get nd of the property which the company holds 
as lessees.” He does not, however, go the length 
of affirming the test of Bacon, V.-C. If the 
liquidator deliberately chooses to occupy pre- 
mises, and thinks that loss will be avoided by 
waiting before selling them, the rates ought to 
be paid in full. — p. 405. 

Lancashire Cotton Spinning Co., In re 

(supra, col. 583), principle applied. 

Shackell & Co. r. Chorlton & Sons (1895) 64 
L. J. Ch. 353 ; [1895] 1 Ch. 378 ; 13 R. 301 ; 72 
L. T. 188 ; 43 W. R. 394 ; 2 Manson 233.— 
KEKEWICH, J. 

Lancashire Cotton 'Spinning Co., In re, dis- 

eussed and followed. 

Higgmshaw Mills and Cotton Spinning Co , In 
re, Manchester and County Bank r. Higginshaw, 
&c. Co. (1896) 65 L. J. Ch. 771 ; [1896] 2 Ch. 
544 ; 75 L. T. 5 : 45 W. R. 56 .— c.a". 

lindley, L.J. — There may be circumstances 
which, notwithstanding the absolute prohibition 
contained in sect. 163 of the Companies Act, 
1862, will justify the Court in giving leave to 
distrain. The principles which should be applied 
in dealing with an application by a mortgagee 
are fully and accurately explained in Lancashire 
Cotton Spinning Co., In re, the Court having pre- 
viously explained in Oak Pits Colliery Co., hire 
(supra, col. 582), the principles applicable in the 
case of a landlord. The distinction is against 
the mortgagee. It is easier for a landlord to 
make out a case for leave to distrain than for a 
mortgagee, and the reason is obvious. It would 
be very unjust that a landlord’s property should 
be made use of by a company or its creditors for 
the carrying on of the business, and that he 
should be paid nothing for it. It is not the same 
in the case of a mortgagee. He has the benefit 
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of his security, and if the property of the com- 
pany is so managed by the liquidator that it 
becomes of increased value, and sells for a better 
price than it would have otherwise, that is as much 
for the benefit of the mortgagee as of the other 
creditors. That appears to be the ratio decidendi 
in Lancashire Cotton Spinning Co., In re, in 
which case it was held that the mortgagees ought 
not to be allowed to distrain. For the Court, to 
give leave for that, it was said, there must be 
some conduct on the part of the company, or its 
liquidator, which would make it unjust not to 
give it. That is quite consistent with what was 
said by Fry, J. in Brown, Bayley and Dixon, In 
re (supra, col. 582). I think that this case is 
in principle entirely governed by Lancashire 
Cotton Spinning Co., In re. — p. 772. 

LOPES, L.J. to the same effect 

Carriage Co-operative Supply Association, 
In re, Clemence, Ex parte (1883) 62 L. J. 
Ch. 472 ; 23 Ch. D. 154 ; 48 L. T. 308 ; 
31 W. R. 397.— FEY, J., discussed. 

New City Constitutional Club, In re, Purssell, 
Ex parte (1887) 34 Ch. D. 646 ; 56 L. J. Ch. 
332 ; 56 L. T. 792 ; 35 W R. 421.— O.A. 

cotton, L.J. — Kay, J. [in the Court below] 
was right in holding that as against the deben- 
ture-holders the landlord had a right to distrain 
on the furniture and chattels, and therefore that 
he had a right to the proceeds of the sale of the 
property. But the learned judge went further : 
he held that as between the company and the 
landlord the landlord had a right to distrain ; but 
said that he would have come to a different con- 
clusion if it had not been for . . . Clemence, 
Ex parte. We need not enter into the question 
whether Fry, L.J. was right in that decision 
It must not be taken that we approve of that 
decision, but we leave it to be dealt with when 
the occasion shall arise. — p. 661. 

LINDLEY and lopes, L.JJ. concurred, but 
expressed no opinion as to Clemence, Ex parte. 

Clemence, Ex parte, not followed. 

Purssell, Ex parte, followed. 

Harpur’s Cycle Fittings Co., In re (1900) 69 
L. J. Ch. 841 ; [1900] 2 Ch. 731 ; 83 L. T. 407. 

—WRIGHT, J. 

Future Rent. 

Haytor Granite Co., In re, Bell, Ex parte 
(1865) 35 L. J. Ch. 29. 154 : L. E. 1 Ch. 
77 ; 12 Jur. (n.S ) 1 ; 13 L. T. 266, 515 ; 
14 W. E. 72, 186.— KNIGHT BBUCE and 
turner, L.JJ. ; reversing L. E. 1 Eq. 11 ; 
11 Jur. (N.S.) 899. — BOM ILLY, M.R. , 
London and Colonial Co,, In re, Horsey’s 
Claim (1868) 37 L. J. Ch. 393 ; L. E. 5 
Eq. 561 ; 18 L. T. 103 ; 16 W. R. 577.— 
wood, v.-c., gifeaed, v.-c. ; and Tele- 
graph Construction and Maintenance Co., 
In re, Enderhy’s Trustees, Ex parte (1870) 
39 L. J. Ch. 723 ; L. E. 10 Eq. 384 ; 22 
L. T. 649 : 18 W. E. 729.— JAMES, V.-C., 
discussed. 

Gartness Iron Co., In re, Elphmstone (Lord), 
Ex parte (1870) 39 L. J. Ch. S84 ; L. R. 10 Eq! 
412 ; 23 L. T. 389 ; 18 W. E. 1103— BACON, V.-C. 

Haytor Granite Co.. In re, and Telegraph 
Construction, &c. Co., In re. explained. 

Oppenheimer v. British and Foreign Exchange 
and Investment Bank (1877) 46 L. J. Ch. 882 ; 6 
Ch. D. 744; 37 L. T.629 ; 20W.R.391.— HALL.V.-O. j 


Haytor Granite Co., In re ; Horsey’s Claim, 
and Gartness Iron Co., In re, considered. 

Gooch v. London Banking Association (1886) 
32 Ch. D. 41. — PEAESON, J, compromised in C.A. 

Horsey’s Claim; Hardy v. Eothergill (1888) 
58 L. J. Q. B. 44 ; 13 App. Cas. 
351 ; 59 L. T. 273 ; 37 W. E. 177 ; 53 
J. P. 36. — H.L.(E.). HALSBURY, L.C , LORDS 
SELBORNE, FITZGERALD, HEESCHELL and 
MACNAGHTEN ( Wild see “ BANKRUPTCY”) ; 
and Elphinstone (Lord) v Monkland Iron 
and Coal Co. (1886) 11 App. Cas. 332.— 

H L. (SC ). HEESCHELL, L C-, LOEDS WAT- 
SON, BLACKBURN, FITZGERALD and 
HALSBURY, discussed. 

Midland Coal, Coke and Iron Co , In re, 
Craig’s Claim (1894) 64 L. J. Ch. 279 ; [1895] 1 
Ch. 267 ; 12 R 62 ; 71 L. T. 705 ; 43 W. E. 
244 ; 2 Manson 75. — C.A. 

LINDLEY, L.J. (for self. LORD HALSBURY and 
A. L. SMITH, L.J.).— Notwithstanding the very 
comprehensive language of this section [Com- 
panies Act, 1862, s. 158], Giffard, L.J. when 
V.-C., decided in Horsey's" Claim that, as it was 
impossible to put a just estimate on the claim of 
a landlord to future rent and possible breaches 
of covenant, he was not entitled to prove against 
a limited company being wound up and to 
receive a dividend on his proof : and this view 
prevailed until a comparatively recent date. 
But after the decision of the H. L. in Hardy v. 
Eothergill , which must be considered in connec- 
tion with sect. 10 of the Judicature Act, 1875, it is 
difficult, if not impossible, to say that Mr. Craig 
could not have had his claim valued and have 
proved for its value against the old company. 
Mr. Craig, however, does not really want to do 
this. What he wants is to enter a claim with a 
view to have assets of the old company set apart 
for his indemnity before they are divided 
amongst the shareholders ; or, if he is not in 
time for that, he asks that the old company may 
not be formally dissolved so long as he is exposed 
to liability under his covenants. He bases his 
claim in this respect on certain decisions in 
which a lessor of a limited company being 
wound up or applying for leave to reduce its 
capital has been held entitled to enter a claim 
for the amount of rent and royalties which may 
become due to him in future, and to an injunction 
to restrain the company from distributing its 
assets and dissolving without making proper 
provision for his payment. The cases in which 
orders to this effect have been made are : Tele- 
graph Construction Co., In re ; Oppenheimer v. 
British, S,'c. Investment Bank ; Gooch v. London 
Bandung Association, and Elphinstone [Lord) v. 
Monkland Iron and Coal Co. The last of these 
eases was m the H. L., and the House made an 
order in favour of the lessor of a limited company, 
■which was being wound up voluntarily, and 
declared that the lessee company was bound to 
fulfil its future obligations under its lease, and 
that the liquidators were hound to make clue 
provision for fulfilling such obligations, and to 
set aside assets of the company in their hands 
for that purpose It is true that this was a 
Scotch case, and a case between lessor and lessee, 
but we see no reason to suppose that there is any 
difference between English and Scotch law m 
this respect. The effect, however, of the decision 
in Hardy v. Fothergill on the right of«a lessor to 
have the assets of a limited company which is 
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being- wound up impounded lias not yet been 
judicially determined. The English decisions m 
favour of his right, to enter a claim and have 
assets impounded to meet it have all proceeded 
upon the view that the lessor could not prove for 
any ascertainable sum and be paid a dividend 
upon it, and on some future occasion those 
decisions will have to he reconsidered. In the 
present case it is not necessary to solve this new 
problem, and we sav no more about it. — p. 2S2. 

Hardy v. Fothergill (stnpru). distinguished. 

Havtor Granite Co,. In re, and Horsey’s 
Claim (supra), applied. 

New Oriental Corporation, In re, Hong Kong 
Land and Investment Co , Ex parte [1895] 1 Oh. 
758 : 64 L. J. Oh, 439 ; 13 E. 459 ; 72 L. T. 419 : 
43 W. E. 523 ; 2 Manson 301. 

v. WILLIAMS, or — In Hardy v. Fotheryill the 
lease had expired, and the assignee actually 
obtained his discharge before the lessee claimed 
to he indemnified. In bankruptcy there would 
be no difficulty in dealing with the proof, but in 
winding up the term is still vested in the com- 
pany. Hardy v. Fotheryill is not a decision 
that, without more, all future rent can be 
proved for at once in a winding-up. — p. 756. 

InCraig’sClann (supra) Lindley, L.J.intimates 
that Hardy v. Fotheryill has altered the law as to 
proofs in winding up. . . . Hardy v. Fotheryill 
seems to apply ouly where there is a disclaimer. 
Bat in winding up the liquidator canuot dis- 
claim. and the rule can only be applied in 
winding up where there is a surrender or a 
repudiation of the lease which is accepted by 
the lessors. — ih. 

As the liquidator will not accept your [ Le... the 
lessors’] terms, and cannot he forced to do so, 
the matter must be dealt with on the footing of 
there being a subsisting lease. To such a case 
Hardy v. Fotheryill has no application. I can, 
therefore, only allow a proof for the breaches 
which have occurred up to the present time. . . . 
The principle of Haytor Granite Co.. In re. and 
Horsey's Claim applies to the present case : and 
if the company is in beneficial occupation. I 
go further, and say that the lessors can enter a 
claim for the full rent. — p. 757. 

Hew Oriental Bank Corporation. In re, 

distinq wished . 

Panther Lead On., In re (1896) 65 L. J. Ch. 
499 ; [1896] 1 Oh. 97S : 44 W. E. 573 ; 3 Man- 
son 165. 

homer. J. — Now. if in this case, as in that of 
the. New Oriental Batik Corporation , . . . the 
lessors had refused to let the lease be given up 
and prove for the loss thereby sustained by them. 
T should have felt great difficulty' in doing more 
than was done by the learned judge in that case, 
- for a lessor cannot be compelled to come in and 
prove. But here the lessors offer to arrange with 
the liquidator to take a surrender of the lease, or 
to determine it, on terms of their being able 
to prove for the loss thereby sustained by them. 
This is clearly an -arrangement which ought to 
be made hv the liquidator. ... I desire to add 
that, in my opinion, since the decision in Hardy 
v. Fotheryill , the old cases as to proof by a 
lessor to a company in liquidation have to be 
reconsidered, as was pointed out by Lindley, L.J. 
in Craig's Claim ; and certainly it will be the 
duty of ttfte Court to assist a lessor m proving in 
respect of the obligations of a company as lessee 


under its . ' all cases like the present, 

where t 1 1 , desirous of proving at once 

for his iu u le footing of the lease being 
determined or treated as determined. — p. 502. 


Classes of Contributories. 

Maria Anna and Steinbajik Coal and Coke 
Co., In re, Maxwell’s Case. Hill’s Case 
(1875) 44 L. J. Oh. 423 ; L. E. 20 Eq. 
5S5 : 32 L. T. 747 ; 23 W. E. 646 — M ALINS, 
v -c. ; and Professional Life Assurance Co., 
In re (1867) L. R 3 Ch. 167 ; 17 L. T. 631 ; 
16 W. E. 295. — ROLT, L.J. ; affirming 36 

L. J. Ch. 442 ; L. E. 3 Eq. 668.— ROMILLY, 

M. E.. discussed. 

Maria Anna and Steinbank Coal, &c. Co., In 
re, McKewan’s Case, 36 L. T. 609 ; 25 V. E. 577. 
—MALINS, v.-c. : varied, (1877) 46 L. J. Ch 819 ; 
6 Ch. 1). 447 : 37 L. T. 201 ; 25 W. E. 857 — O.A.. 
JESSEL, M.R., JAMES and BAGG ALLAY. L.JJ. 

Maxwell’s Case and McKewan’s Case, dis- 
tinguished. 

Lion Mutual Marine Insurance Association 
v. Tucker (18S3) 53 L. J. Q. B. 185 : 12 
Q. B. D. 176 ; 49 L. T. 764 ; 32 W. E. 
546 — C.A. COLERIDGE, C.J., BRETT, JVI.R. 
and bowen, L.J., approved atul applied. 

Bangor and North Wales Mutual Marine Pro- 
tection Association, In re, Baird’s' Case (1899) 
68 L. J. Ch. 521 ; [1899] 2 Ch. 593; SO L. T. 
870 ; 47 W. E. 695 ; 7 Manson 160. 

Wright, j. — The two decisions of Malms, 
Y.-C. which were cited by the liquidator, turuecl 
upon a different Act [Companies Act, 1856], and 
related to companies limited by shares. Whether 
they are authorities on the construction of the 
Act of 1862, even as to companies limited by 
shares, it is not necessary to consider. Zion , Sfe. 
Association v. Tucker shows that he [the member] 
is liable to he sued for these losses, but it is not 
there suggested that he can be made a contribu- 
tory in the winding-up in respect of them. — 
p. 524. 

Maxwell’s CaBe and McKewan’s Case, dis- 
tinguished. 

Walker and Hacking, Ltd., In re (1887) 57 
L. T. 763 —STIRLING, J. 

East India Cotton Agency, In re, Eurdoon- 
jee’s Case (1876) 3 Ch. D. 264 ; 35 L. T. 
53. — BACON, v.-O.. not followed. 

Mercantile Mutual Marine Insurance Associa- 
tion, In re, Jenkins’ Case (1883) 53 L. J. Ch. 
593 ; 25 Ch. D. 415 ; 50 L. T. 150 ; 32 W. E. 
360. 

ghitty, J. — Now, apart from any authority 
on the matter, I should have said that there 
would he practically but little difficulty in any 
case where there is a windmg-up going on in 
putting an estimate on the liability of any con- 
tributory. . . . But it was said that Bacon, Y.-C. 
has decided in Furduonjee's Case that future calls 
could not be fairly estimated. That case, how- 
ever, was one which related to an .Indian 
insolvency, and has been treated by some of the 
text-writers of great learning and authority as 
turning on that fact, and I am very much dis- 
posed to’ take that view of the case, and to 
think that that was all that was intended to be 
decided by Bacon, Y.-C. who had not before 
him a section similar to that which I have to 
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deal with — namely, scot. 31 of the Bankruptcy 
Act, 1869. But there are some observations, no 
doubt, of the V -C which seem to show that, in 
his opinion, in that case, a fair estimate could 
not have been put on the amount of the liability. 
Speaking with the greatest respect for the V -C„ 
if that was his opinion, it appears to me it would 
not be reconcilable with the decisions of the 
G. A., who have dealt with cases of far greater 
difficulty than the one which he had before him. 
It is sufficient to mention one case — that is, 
Neal, Br parte, Batey, In re [ (1880") II Ch. D. 
679], where the C A put an estimate on an 
annuity which was agreed to be paid to a wife 
separated from her husband in the event of her 
being chaste, or cohabitation not being resumed, 
or the marriage not dissolved These were con- 
tingencies which practical men, after all, could 
deal with, although what exact deduction ought 
to be made m respect of them might perhaps 
give rise to difficulty. But such difficulty did 
not appear to the 6. A. to he insuperable. — 
p. 694. 

Martin’s Patent Anchor Co. v. Morton (1868) 

. 37 L. J. Q. B. 98 ; L. R. 3 Q. B. 106 ; 9 
B. & S. 183. — Q.B., commented on. 

General Estates Go., In re, Hastie’s Case (1869) 
38 L. J. Oh. 43, 233 ; L. R. 4 Ch. 274 ; 20 L. T. 
93 : 17 W. R. 152, 302. — L.JJ. ; affirming L. R. 
7 Eq. 3. — ROMILLY, M.R. 

giffard, L.J. (for self and selwyn, l.j.). — T he 
M R founded his judgment for the most part on 
Martin's Patent Anchor Co v. Morton. In the 
argument before us exceptions were taken both 
to the argument of the M R. and of the learned 
judges of the Court of Q B. in the Patent Anchor 
Co.’s Case, and it was, among other arguments, 
urged that, taking the Bankruptcy Act and the 
Winding-up Act together, there was a distinet 
legislative enactment that calls under a winding- 
up should be proved and provable whether the 
bankruptcy occurred before or after the wind- 
ing-up. As a ground for this the latter part of 
the 77th section of the Winding-up Act was 
much relied upon. . . . The argument on this 
section was, that as it applied in terms and 
words to an insolvency before the Act, it neces- 
sarily applied to' a bankruptcy preceding the 
winding-up ; and the observations on the judg- 
ment of the M.R. and the judgments of the 
learned judges of the Court of Q. B. were to the 
effect that they were erroneous m attempting to 
escape the result of this conclusion by laying it 
down that proof might be made, provided it 
occurred before the assets under the bankruptcy 
were distributed and the estate wound up. W e 
think there is great force in this argument. — 
p. 234. 

Hastie’s Case, followed , Cary®. Dawson (1S69) 
38 L. J. Q. B 300 ; L. R. 4 Q. B. 568 ; 10 B. & S. 
663 ; 21 L. T. 23 ; 17 W. R. 916. — Q.B. ; approved, 
Bank of Hindustan, China and Japan, In re, 
Mitchell and Aspinall’s Case (1870) 39 L. J Ch. 
530 ; L. R 5 Ch. 400 ; 22 L. T. 188 ; 18 W. R. 
502.— giffard, L.J. ; reversing 21 L. T. 812. — 

STUART, Y.-G. 

Elliot, Ex parte, Freen & Co., In re (1866) 
15 L. T. 406 ; 15 W. R. 166 . — kindersley, 
V.-C , referred to. 

Cooke’s' Mining and Smelting Co., In re, 
Gilman’s Case (1886) 55 L. J Ch, 509 : 31 Ch. D. 
420 ; 54 L. T, 205 ; 34 W, R. 362. — BACON, V.-c. 


Albert life Assurance Co., In re, Bell’s 
Case (1870) 39 L. J. Ch. 339 ; L. R. 9 Eq. 
706; 22 L. T. 697; 18 W. R. 688— 
JAMES, Y.-c , followed. 

Lancaster’s Case (Albert Assurance Co. 
Arbitration) (1871) 42 L. J. Ch. 612, n. ; 
L. R. 14 Eq. 72- n.— lord cairns, dis- 
approved. 

English Assurance Co., In re, Holdich’s Case 
(1872) 42 L. J. Ch. 612 ; L. R. 14 Eq. 72 ; 26 
L. T. 415 : 20 W. R. 567. 

romilly, m.r. — I t is also a case which . . . 
has been decided in one way by the present 
James, L.J. when V.-C. in Bell's Case, . . . 
which decision has been carefully examined and 
elaborately commented upon by Lord Cairns, 
who has come to an opposite conclusion in 
Lancaster's Case, while acting as parliamentary 
arbitrator in the Albert Assurance Co. (p. 615). 
... In my opinion the proper rule to be followed 
is that which was indicated by James, L.J. in 
Bell's Case. I shall follow it on the present 
occasion.— p. 620. 

Bell’s Case, discussed. 

Sovereign Life Assurance Co., In re (1892) 62 
L. J. Ch. 36 ; fl892] 3 Ch. 279 ; 2 R. 95 ; 67 
L. T. 336 ; 41 W. R. 1.— c.A. lindley, lopes 
and A. L. SMITH, L.J. 

Continental Banking Corporation, In re, 
Castello’s Case (1869) L. R. 8 Eq. 504— 
stuart, v.-o. ; and Imperial Mercantile 
Credit Association, In re, Curtis’s Case 
(1868) 37 L. J. Ch. 629 ; L. R. 6 Eq. 455. 
— GIFFARD, v.-G., approved. And see post. 
Asiatic Banking Co., In rp, Nasserwanjee, 
Ex parte, Symons’ Case (1870) 39 L. J. Ch. 461 ; 
L. R. 5 Ch. 298 ; 22 L. T. 217 ; 18 W. R. 366. 

giffard, l.j. — I hold that the V.-C., both as 
regards the facts, both of Gastello's Case and of 
the present case, was perfectly accurate when 
he said that the winding-up fixes the status of 
the contributory. I have no doubt that his 
remarks were made with reference to Curtis’s 
Case and cases of that class. The principle is 
quite simple : that a man who executes a transfer 
remains liable unless and until there is on the 
list a transferee who is legally liable to the 
company, and you take, for the purpose of ascer- 
taining whether this is the case, the date of the 
winding-up. — p. 462. 

Albion Assurance Society, In re, Wins tone’s 
Case (1870) 48 L. J. Ch. 607 ; 12 Ch. D. 
239; 40 L. T. 838; 27 W. R. 752— 
fry, J., approved but distinguished. 
Albion Life Assurance Society, In re, Daw's 
Case, Mill’s Case (1880) 16 Ch. D. 83 ; 43 L. T. 
523 ; 29 W. R. 109. — c.A. jessbl, m.r., jambs 
and cotton, l.jj. ; affirming 49 L. J. Ch. 593. 
— M ALINS, V.-O. 

Daw’s Case and Mill’s Case, explained. 

Curtis’s Case (supra), distinguished. 

Albion Life Assurance Society, In re, Brown’s 
Case (1881) 18 Ch. D. 639 ; 50 L. J. Ch. 714 ; 45 
L. T. 269 ; 30 W. R. 30. 

fry, J. — These sections to which I have re- 
ferred are all consistent with the definition 
clause, and show that the whole scheme of the 
articles is this, that the holder of a policy is to 
he a member of the company, but that when he 
ceases to be the holder he is also to cease to be a 
member. Moreover, I find that James, L. J. , when 



591 


COMPANY, i 


592 


the articles were bcfoie him in Albion Life 
Assurance Society, In re, explained the articles 
consistently with this construction, saying that 
the clause making participating policy-holders 
members was, “only to give them control over 
the funds which would be applicable for then- 
policies, and that those provisions did not seem 
to him sufficient to imply that the mutual 
liabilities were different from tho-ie in ordinary 
offices.” It is clear that these remarks apply to 
persons who are interested, and not to persons 
who were once interested but are so no longer. 

. . . Then the liquidator says that Mr. Brown 
cannot be relieved until some other person is 
registered m his place, and Curtis's Case was 
cited to me. But that case did not depend upon 
the construction of such a special contract as 
there is in this case, and is no authority here. 
The question here is simply this — What is the 
contract between the parties ? If the contract 
is on this footing, that the simply ceasing to hold 
the policy relieves the policy-holder from his 
liability, I must give effect to the contract. In 
Curtis's Case there was a provision of a different 
kind. — p. 644. 

Winstone’s Case (supra'), discussed. 

Ashbury v. Watson (1884) 54 L. J. Oh, 12 ; 28 
Ch. D. 56. — KAY, ,t. ; affirmed, C.A. (supra, 
col. 388). 

Waterloo Life Assurance Co., In re, Saunders’ 
Case (1864) 2 De G. J. & S. 101 : 10 Jur. 
(N.S.) 246 ; 10 L. T. 39 : 12 W. R. 502.— 
TURNER and KNIGHT bruce, L.JJ., dis- 
tinguished. 

Imperial Mercantile Credit Association, In re, 
Chapman and Barker’s Case (1867) L. R. 3 Eq. 
361 : 15 L. T. 528. — WOOD. v.-c. 

Saunders’ Case, followed. 

Chapman and Barker’s Case, distinguished. 
West Hartlepool Iron Co., In re, Gray’s Case 
(1876) 1 Ch. D. 664 ; 45 L. J. Ch. 342 : 34 L. T. 
164 ; 24 W. R. 508. 

bacon, v.-c.— The case before Lord Hatherley 
Chapman and Barber's Case J is a totally dif- 
erent case from this. Lord Hatherley does not 
express himself as doubting the propriety of the 
decision in Saunders' Case, and the distinction 
between that [Chapman and Barber's Case ] and 
this is that the name of the person there had 
been put upon the register with his consent. 
Therefore the case which the L.JJ. decided had 
no application to the case before Lord Hather- 
ley, and it did not interfere in the slightest 
degree with the decision of Lord Hatherley. — 
pp. 669—671. 

Royal Bank of Australia, In re, Robinson's 
Executors’ Case (1852) 2 De G. M. &; G. 
517.— ST. LEONARDS, L.C., distinguished. 
Meux’s Executors’ Case (1852) 2 De G. M. & G. 
522.— ST. LEONARDS, L.O. ; affirming [1851] 20 
L. J. Ch. 298 ; 4 De G. & Sm. 351 ; 15 Jur. 
439.— KNIGHT BRUOE, V.-C. 

Manx's Executors’ Case, distinguished. 
Devala Provident Gold Mining Co., In re, 
Abbott, Ex parte (1883) 22 Ch. D. 593 ; 52 L. J. 
Ch. 434 ; 48 L. T. 259 ; 31 W. R. 225. 

FRY, j.- — In Heux's Executors' Case the state- 
ment was made by an officer of the company in 
a transaction between the company and a third 
party ; the statement was pan of the transaction. 
— p. 596, 


Monarch Insurance Co,, In re, Gorissen’s Case, 

21 W. R 323.— M ALINS, V-C. : reversed, (1873) 
42 L. J. Ch. S64 ; L. II. 8 Ch. 507 ; 28 L. T. 611 ; 
21 W. R. 536— C.A. SELBORNE, L.C. and 
HELLISH, L.J. 

Wincham Shipbuilding, Boiler and Salt Co., 
In re, Poole, Jackson and Whyte’s Case, 38 L. T. 

413: 26 W. R. 588 — BACON, V.-C.; reversed . . 
(187S) 48 L J. Ch. 4S ; 9 Ch. D. 322 ; 38 L. T. 
659; 26 W. R. 82,3.— c. A. JESSEL, M.R., JAMES 
and BEAM WELL," L.JJ. 

Royal Bank of Australia, In re, Sutton’s 
Case (1850) 3 De G. & Km. 262 ; 14 Jur. 
966. — KNIGHT BRUCE, V.-C., approved. 
London and Mediterranean Bank, In re, 
Wright, Ex parte (1868) 37 L. J. Ch. 529. — WOOD 
and selwyn, l.jj. 


Past Members. 

Accidental and Marine Insurance Corporation, 
In re, Briton Medical and General Life 
Assurance Co., Ex parte (1870) 39 L. J. Ch. 
585 : L. R. 5 Oh. 428 ; 23 L. T. 223 : IS 
W. R. 717.— GIFFARD, L.J., disapproved. 

Blakely Ordnance Co., In re, Brett’s Case 
(1871) L. R. 6 Ch. 800 , 40 L. J. Ch. 497 ; 26 
L. T. 47 ; 12 W. R. 687. 

hatherley, l.c. — It was most desirable that 
this case should he fully argued, regard being 
had to the decision of Giffard, L. J., in Accidental 
and Marine Insurance Corporation, In re The 
point in that case was not exactly the same as 
that which we have now before us, but the 
observations made by the L.J. in his judgment, 
and the reasoning on which he relied, would be 
such as certainly to render a decision in this case, 
affirming the decision of the M.R., inconsistent 
with that of Giffard, L.J. ... Now I confess 
that it does appear tome that the late Giffard, L. J.. 
was in some degree led to an erroneous conclu- 
sion by supposing that the whole of the arrange- 
ments thus made under the Act of 1862 was of so 
general aud arbitrary a character, and did so 
vary all the usual rights subsisting between the 
partners of a joint stock company inter sc, and 
those between the company and the creditors, as 
to compel him to give to the Act an interpreta- 
tion which seemed to follow most closely its 
literal wording, without any reference to what 
the past course of law had been in such cases. — 

p. 802. 

JAMES and MSLLISH. l.jj. concurred. 

Brett’s Case, followed,. 

Oriental Commercial Bank, In re, Morris’s 
Case (1871) 41 L. J. Ch. 11 ; L. R. 7 Ch. 200 ; 
25 L. T. 443 ; 20 W. R. 25.— JAMES and mel- 
LISH, L Jj. ; varying 40 L. J. Ch. 520 ; 24 L. T. 
699 ; 19 W. R. 944.— ^BACON, V.-C. 

Brett’s Case, discussed. 

Morris’s Case, disapproved . 

Webb r. Whiffin (1872) 42 L. J. Oh. 161 ; L. E. 
5 H. L. 711.— H.L. hatherley, l.c., lords 

CHELMSFORD, WESTBURY, COLONSAYand CAIRNS. 

Brett’s Case, reheard and affirmed. 

Morris’s Case, reheard and order varied. 

Webb v. Whiffin, considered. 

Blakely Ordnance Co., In re, Brett’s Case; 
Oriental Commercial Bank, In re, Morris’s Case 
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(1873) 43 L. J Oh. 47 , L R 8 Oh. 800 ; 29 
L. T. 256 ; 22 W. R. 22. 

SELBORNE, L.c. — These cases have been reheard 
before us by reason of the decision of the H. L. 
in Webb v. WMffin. The points which may be 
regarded as settled by that decision are, first, 
that the liability of a past member of a company 
under sect. 38 of the Companies Act, 1862, is a 
liability to contribute to the general assets of the 
company in the event of its being wound up, 
and not a liability to contribute to a fund 
appropriated (so far as creditors are concerned) 
for the payment of any particular debts of the 
company : and, secondly, that the rights of 
creditors of the company, at whatever time their 
debts may have been contracted, are, as against 
the company and its assets (including all contri- 
butions made to its assets by past members), 
similar and equal, or, in other words, that such 
creditors are not divisible into classes with 
different rights against different funds ; and, as 
a necessary consequence, that there is neither 
occasion nor room for any marshalling of assets 
between them. In one of the cases before us 
[Morris's Case) a different view of the law has 
been taken by the L.JJ., and in that respect the 
order in Morris's Ouse must of course now be 
altered so as to make it conformable to the 
judgment of the H. L. But there remain two 
other questions which it is necessary for us to 
determine— the one (a question arising both in 
Brett's Case and Morris’s Case), whether when 
the assets of a company which is being wound 
up are (insufficient to discharge its debts and 
liabilities and the costs of the winding-up, 
without recourse to past members, calls can be 
made on past members, in respect of debts or 
liabilities contracted by the company before they 
ceased to be members, to the same extent as if 
those debts or liabilities had not been reduced by 
any dividends paid thereon after the winding-up 
out of the property of the company, independently 
of calls, or by means of calls upon present mem- 
bers ; the other (which arises in Brett's Case 
only), whether calls can be made upon past 
members in respect of any debt or liability of 
the company contracted before they ceased to 
be members, which has been released or extin- 
guished between the date of the windmg-up 
order and the time of making such calls, and 
which, therefore, cannot participate in any 
dividend which may be made out of the proceeds 
of such calls. Neither of these questions came 
before the H. L. for decision in Webbv. TT7 Hffin, 
but observations bearing more or less upon them 
were made by four of the noble and learned 
lords who then advised the House, and some 
variety of opinion may be traced in those obser- 
vations. Certain passages in the speeches of 
Lord Chelmsford and Lord Cairns have been 
relied upon before us as favouring the view, that 
the measure of the liability of a past member 
under sect. 38, so far as it depends upon the 
existence of debts of the company contracted 
before he ceased to be a member, ought to be 
determined solely by the amount of such debts 
as they stood at the commencement of the 
winding-up, without reference to any subsequent 
event by which that amount may have been 
reduced or even wholly extinguished. On the 
other hand, it seems clear that Lord Westbury 
and Lord Hatherley would have returned 
a negative answer to the first, and (Lord 
Hatherley at least) to the second also of the 


questions now requiring our decision. In this 
state of things it cannot be said that any 
binding or authoritative exposition of the law 
upon these points is derivable from the case 
of Webb v. Wluffin (p. 49). . . . My conclusion 
is that both in Morris's Case and in Brett's 
Case the liability of past members to con- 
tribute in respect of debts contracted before 
they ceased to be members could not exceed 
the amount of the “ residuum ” of those debts, 
to use Lord Westbury’s expression, after 
writing off from them the full amount of the 
dividends paid out of the property in hand and 
the contributions of present members ; and that 
in Brett's Case the entire claim as to all this 
residuum and as to all future dividends thereon 
having been in substance and effect released and 
discharged to the company, no call in respect of 
any such debt or liability could properly be 
made. In Brett's Case I agree in result in the 
original conclusions' of the full 0. A , and in 
Morris’s Case with the original conclusion of the 
L.JJ. on both these points, though some of the 
reasons assigned by the learned judges at the 
original hearing have been displaced by the 
decision of the H. L. m Webb v. Wlrijtin. — p. 52. 
JAMES and HELLISH, l.jj. agreed. 

Norwich Provident Insurance Society, In re, 
Bath’s Case (1879) 48 L. J. Oh. 411 ; 11 
Ch. D. 386 ; 40 L. T. 453 ; 27 W. R. 653.— 
BACON, v.-c , overruled. 

Norwich Provident Insurance Co., In re. 
Hesketh’s Case (1880) 49 L. J. Ch. 288; 13 
Ch. D. 693 ; 42 L. T. 135 ; 28 W. R. 401.— C.A. 
JESSEL. M.R., JAMES and COTTON, L.JJ. 

Contract Corporation, In re, Hudson’s Case 
(1871) 40 L. J. Ch. 444 ; L. R. 12 Eq. 1 ; 
24 L. T. 534; 19 W. R. 691.— ROM ILLY, 
M.R., observed on. 

Natal Investment Co,, In re, Nevill’s Case 

(1870) 40 L. J. Ch. 1 ; L. R. 6 Ch. 43 ; 2o 
L. T. 577; 19 W. R. 36— JAMES and 
MELLISH, hM.. followed. 

Roberts r. Crowe (i872) 41 L. J. C. P. 198 : 
L. R. 7 C. P. 629 : 27 L. T. 238. 

willes, J.— The question has not arisen for 
the first time, inasmuch as in JYevills Case it 
presented itself to the minds of the L.JJ., one of 
whom [James, L.J.] decided it, whilst the other 
[Mellish, LJ.] impliedly did the same. As 
respects the remarks of the M.R. m Hudson's 
Case , it may be that the L.JJ. put the case of 
principal and surety, but the substance of the 
decision is that if one person be secondarily and 
another primarily liable for a debt in respect of 
property m the enjoyment of the latter, and the 
former has to pay, he is to he indemnified by 
the latter ; and though it may not be the actual 
decision m the case, yet it was a substantial 
cause of the decision, and cannot be considered 
as extra-judicial. This being so, even if I 
doubted the correctness of the decision, I should 
feel bound to follow it ; but as it is, I agree with 
and adopt it cheerfully. — p. 200. keating, j. 
concurred. 

Blakely Ordnance Co., In re, Stocken’s Case 
(1868) 37 L. J. Ch. 5, 230 ; L. R. 3 Ch. 
412; 17 L. T. 554; 16 W, R. 322.— 
CAIRNS, L.J., distinguished . 

Accidental Marine Insurance Corporation, 
In re, Bridger and Neill’s Case (1869) 38 L. J. Oh. 
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201 ; L. 11. 4 Ch. 266 ; 19 L. T. 621 : 17 W. R. 

21 (i. — SELWYN and GIFFARD, L.JJ. 

SELWYif, l.j. — W e have been much pressed 
with the authority of the judgment of Lord 
Cairns m Stephens Cusp. It appears to me that 
that case has no application to the present 
That was not with reference to a liability such 
as arises here. It was only a question whether 
certain unpaid calls at the date of the wmding-up 
order could be enforced as against a person who 
had ceased to be a member. — p 206. 

Bridger and Neill's Cas e (sa/irai), followed. 

Blakely Ordnance Co., In re. Creylte’s Case 
(1869) 39 L. J. Ch. 121 ; L. E. 5 Ch. 63 : 21 
L. T. 872 ; 18 W. R. 103. 

GIFFARD, L.J. — i quite agree that the facts of 
this case are not identical with those of Bridger 
and Neill's Case, but though there is a distinction 
in fact, m principle there is none whatever. 
The difference between that case and the present 
is that there, although the shaves had been 
forfeited, the parties whose names were sought 
to be placed upon the register were persons who 
had transferred their shares, and their transferees 
could not have been made to pay calls made 
on those shares, while in the present case the 
gentleman whose name is sought to be put on 
the list has simply had his shares forfeited : and 
there is. I agree, also a somewhat different clause 
of forfeiture in these articles from that in the 
other case. Bridqer and Neill's Case proves 
that there need not be shares in existence in 
order that a past member may be made liable in 
respect of them. It also decides that the " amount 
in respect of which the member is liable,” is the 
amount (if any) which has not been paid, and it 
further decides this, as plainly as a case can 
decide anything, that what you have to look to 
is the original contract of the shareholder in 
respect of the shares. Then yon have to consider 
whether the shareholder has ceased to be a 
member for more than twelve months , then 
whether any other person is liable in respect of 
these particular shares, and. if so. you must 
exhaust him before you can come upon the past 
member ; but if either those shares are trans- 
ferred, and the person who is a member in 
respect of them is unable to pay, or if those 
other shares do not exist at all, then, beyond all 
question, after all the existing members have 
been exhausted, the past member is liable. — 

p. 126. 

Stocken’s Case [supra, coL 594), distin- 
guished. 

Faure Electric Accumulator Co. r. Phillipart 
(1888) 58 L. T- 525. — HAWKINS, J. 


Special Resolution. 

Blakely Ordnance Co., In re, Needham’s 
Case (1867) 36 L. J. Ch. 665 ; L. R. 4 Eq. 
135 ; 16 L. T. 472.— ROMILLY, M.R. ; and 
Stocken'B Case, approved. 

Ladies' Diess Association r. Pulbrook (1900) 
69 L. J. Q. B. 705; [1900] 2 Q. B. 376; 49 
W. R. 6 ; 7 Manson 465.— C.A. A. L. SMITH, 
v. WILLIAMS and komer, L.JJ. ; affirming (1899) 
68 L. J. Q. B. 871 ; 81 L. T. 300.— RIDLEY, j. 

romer. L.J. — As to the first point, the defen- 
dant’s liability, in respect of which the claim in 
the action is made, is not as a contributory or as 
a past or present member of the company, but 
as a debtor to the company under the provisions 


of art. 140 of the articles of association. As long 
ago as 1867 it was pointed out by Romilly, M.lt., 
in Needham's Case, that the liability of a former 
shareholder in a company which arises in respect 
of calls owing upon shares at the time of a 
forfeiture of the shares is not m any sense a 
liability which arises as a contributory. As to 
the second point, all I can say is, that if sect. 15 
[Companies Act, 1S67] is ito have any effect it 
ought to have effect in this case. National 
Debenture and Assets Corporation, In re [supra, 
col. 385], is distinguishable. If we had to con- 
sider that case we might have to say whether 
the dietu there could be justified. — p. 708. 

Calls. 

London Marine Insurance Association, In 
re, Andrews' and Alexander’s Case (1S69) 
L. R. S Eq. 176 ; 20 L. T. 943 ; 17 W. R. 
784. — james, v.-c., commented on. 

Arthur Average Association. In re (1876) 45 
L. J. Ch 346 ; 3 Ch. D. 522 ; 34 L. T. 388 ; 24 
W. R. 514. 

JESSEL, m:.r — That ought to conclude the 
question, and would conclude it were it not that 
there is London Marine Insurance Association, 
In re. It is said, and I agree, that that case was 
in many respects similar to this, and debts of 
outside creditors had been proved against the 
association, which was being wound up. The 
V.-C. is reported to have said, with respect to 
these” — that is debts due to the outside creditors 
— “ if any such debt was contracted, it is not a 
debt due from the association as such.” If it 
were not, it could not be proved at all. It 
would be a ground for expunging the proof. 
But his honour’s attention does not seem to have 
been directed to the fact that it was proved and 
not expunged, and there being no attempt to 
expunge it he was bound by the certificate as if 
it were a debt of the association as far as he was 
concerned. He continues, l! It is not a debt due 
from any member of the association, and every 
member is m the same position in that respect as 
a member of a club.” Then he goes into the 
question with reference to clubs. In my opinion 
this association cannot be treated in the same 
way as an ordinary club for social purposes, the 
constitution of which is familiar in London. 
But that does not go to this point. The V.-C. 
decided that, in his opinion, the outside creditors 
were not creditors either of the association as 
such, or of any member of it. All I can say is, 
the learned judge appears thereto have forgotten 
that he had nothing to decide. The certificate 
had decided that these debts were debts of the 
association ; and in face of that certificate 
he had no right, as it appears to me, to say they 
were not debts of the association. It might have 
been a very good ground for asking on behalf of 
some of the contributories to expunge those debts, 
if the argument were well founded; hut the 
debts standing and having, as in this case, stood 
for years unexpunged, and having so stood until 
the opportunity was given to the contributories 
to go over the list of debts and elect what they 
would seek to expunge, and what they would not, 
it appears to me impossible to allow them to say 
that these debts have not been properly proved ; 
at all events, that is not the object of the appli- 
cation before me. I consider I am hound by 
what has taken place. I consider these debts to 
be debts of the association, and that, therefore, 



597 


"COMPANY. 


598 


every contributor, whose name is on the list of 
contributories, is liable to pay them, and they 
must be included m the call. — p. 34S. 

Mexicali and South American Co., In re, 
Brown, Ex parte (1867) 36 L. ,T. Ch. 363 : 
L. E. 9 Oh 301. — turner and cairns, 
L.JJ ; and Dickson v. Harrison (1878) 47 
L. J. Ch 761 •* 9 Ch D. 243 ; 38 L. T. 
794 ; 26 W. E. 730.— C.A jessel, M.R., 
cotton and BRETT, L JJ., appro) cd. 
Elham Valley Ey.. Tn re, Dickson’s Case (1879) 
48 L. J. Ch. 766 ; i2 Ch. D. 298 ; 41 L. T. 184 ; 
27 W. E. 880.— fry. j. 

Dickson’s Case, approved. 

Mexican and South American Co., In re, 
Shewell’s Case (1867) 36 L. ,T. Ch. 353 ; 
Li. E. 2 Ch. 387 ; 16 L. T. 194 ; 15 W. E. 
541 — TURNER and CAIRNS, L.JJ., applied. 
Liverpool Household Stores, In re (1890) 63 
L. T. 3S3. — KEKEWICH, J. 

Hollyford Copper Mining Co., In re (1869) 
L. II. 5 Oh. 93 , 21 L. T. 734 ; 18 W. E. 
157.— gifpard, L. J , followed 
Hercules Insurance Co.j In re (1871) Ir. R. 
6 Eq. 207.— SULLIVAN, M.R., not followed. 
City of Glasgow Bank, In re (1880) 14 Ch. D. 
628 ; 43 L. T. 279. 

[The M.E. m Ireland had, in Hercules Insur- 
ance Co., In re, where a windmg-up order had 
been made in England, declined to adopt the 
view of Giffard, L.J. in the above case, consider- 
ing that under the Companies Act, 1862, s. 123, 
it was sufficient to produce an office copy of the 
order to the proper office of the Court of Chancery 
m Ireland without making it an order of that 
Court ] 

jessel, M.R. — I am bound by the decision of 
the L.J., although the Irish M.R. was not. — p. 628. 

Direct Exeter, Plymouth and Devonport Ry,, 
In re, Besley, Ex parte (1850) 2 Mac. & G. 
176. — cottenham, L.C., discussed. 

Norris v. Cottle (1850) 2 H. L. Cas. 647 ; 14 
Jur. 703.— LORD BROUGHAM. 

Norris v. Cottle, distinguished. 

Hutton r. Upflll (1850) 2 H. L. Cas. 674 ; 14 
Jur. 843. — LORD BROUGHAM. 

Hutton v. Upfill, explained, Direct Birming- 
ham, Oxford, Reading and Brighton Ry., In re, 
Upfill, Ex parte (1851) 20 L. J. Ch. 480 ; 1 Sim. 
(N.S.) 395 ; 15 Jur. 481.— ORANWORTH, V.-O. ; 
commented on, Hutton v. Thompson (1851) 3 H. L 
Cas. 161. — TRURO, L.C. ; overruled, Bright v. 
Hutton (1852) 3 H. L. Cas. 341; 16 Jur. 
695 — H.L, (E.). ST. LEONARDS, L.O , LORDS 
BROUGHAM, TRURO, CAMPBELL and ORANWORTH, 

assisted by the judges. 

Upfill’s Case {supra), followed. 

Direct Birmingham, Oxford, &c. Ry., In 
re, Hunter’s Case (1851) 20 L. J. Ch. 
483 ; 1 Sim. (N s.) 435 ; 15 Jur. 532. — 
ORANWORTH, Y.-O., distinguished. And 
see post. 

Wolverhampton, Chester and Birkenhead Junc- 
tion Ry., In re, Dale’s Case (1S52) 21 L, J. Ch. 
341 ; 1 De G. M. & G. 510 : 16 Jur. 207.— 

ORANWORTH, L.J. 


Upfill’ b Case, applied. 

Metropolitan Junction Ry., In re, Mark well’s 
Case (1852) 5 De G. & Sm. 528 ; 16 Jur. 989.— 
PARKER, V.-C. 

Bright v. Hutton [supra) and Upfill’s Case, 
discussed. 

Midland Union, <fcc. Ey., In re, Lucy, Ex parte 
(1853) 22 L. J. Ch. 732 ; 4 De G. M. & G. 356 : 
17 Jur. 1143 . — knight bruce and turner, 

L. JJ. 

Hunter’s Case [supra), distinguished. 

London and Birmingham, &c. Ey., In re, Gay. 
Ex parte (1S52) 21 L. J. Oh. 284 ; 1 De G. M. & 
G. 347 ; 16 Jur. 185 . — knight BRUCE and 
ORANWORTH, L.JJ. 

ORANWORTH, l.j. — I t is proper to add, that 
our decision does not conflict with Hunter's Case. 
Here all the parties made liable to the call are 
interested in the affairs which are to be wound 
up, and in respect of which the costs are incurred, 
in exact proportion to the amount of the call ; 
whereas in Hunter's Case it was impossible to 
say whether he had any interest m the matters 
in respect of which the call for costs was made, 
or what was the relative liability of himself and 
the other contributories. — p. 289. 

Gay’s Case, observed on. 

Sea, Fire and Life Assurance Co., In re, 
Greenwood’s Case (1854) 23 L J. Ch. 966 ; 
3 De G. M. & G. 459 ; 18 Jur. 387 ; 2 W. E. 
322.— ORANWORTH, L.O., KNIGHT BRUCE and 
turner, L.JJ. ; reversing 2 Sm. k G. 95. — 
STUART, V.-C. 

Sea, Fire and Life Assurance Co., In re, 
Greenwood’s Case, followed. 

Norwich Equitable Fire Assurance Society, 
In re (1887) 58 L. T. 35.— KAY, j. 

Marylebone Joint Stock Bank, In re (1856) 
25 L. J. Ch. 650.— KINDERSLEY, V.-C , 
discussed and not applied. 

Brampton andLongtown Ey., In re, Addison’s 
Case (1876) 44 L. J. Ch. 537; L. E. 20 Eq. 
620 ; 32 L. T. 592 ; 24 W. R. 113.— BACON, V.-C. ; 
affirmed, mm. Brampton and Longtown Ry., In 
re, Shaw’s Claim (1875) 44 L. J. Ch. 670; L. R. 
10 Ch. 177; 33 L. T. 5; 23 W. R. 813.— 
cairns, L.C. and MELLISH L.J. And see supra, 
col. 439. 

General International Agency Co,, In re 

(1867) 16 L. T. 725 ; 15 W. R. 973.— 
TURNER and CAIRNS, L.JJ., distinguished. 

Anglo-Afncan Steamship Co., In re (1SS6) 32 
Ch. D. 348 ; 55 L. J. Ch. 579 ; 54 L. T. S07 : 34 
W. R. 554.— C.A. COTTON, LINDLEY and LOPES, 
L.JJ. 

COTTON, L.J. — General International Agency 
Co., In re, was referred to, and it is said that 
there the Court gave leave to serve something — 
but what ? It was only a notice that an applica- 
tion was going to be made for an order for a call. 
It only amounted to a notice that unless cause 
was shown to the contrary an order would be 
made for a call The L.J,, according to the 
report, said that the making of the call could 
only be the foundation of proceedings in the 
Courts of law abroad to compel payment of the 
call when made, and in those proceedings the 
question might be raised whether the service so 
effected was good or not ; but if it was, they 
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were of opinion that service by post would be 
sufficient. That is very different from the present 
case. — p. 35o. 

Anglo-African Steamship Co., In re (supra), 
distinguished. 

Nathan Newman & Co.. In re (18S7) 35 Ch. D. 
1 ; 56 L. J. Ch. 752 ; 56 L. T. 95 ; 35 W. R. 293. 

—C.A. 

cotton, l.j. — There it was sought to serve on 
persons residing out of the jurisdiction an order 
for a call, with a view to found proceedings 
against them to compel payment, and it was 
held that the Court had no jurisdiction to order 
such service. In the present case the notice is not 
intended to be the foundation of any proceedings 
against the persons on whom it is served. The 
official liquidator is only performing a duty cast 
upon him by the Companies Acts of giving cer- 
tain information to persons whom it is proposed 
to place on the list of contributories. ... It is 
merely a notice that they will be placed on the 
list unless they show cause to the contrary, and 
is quite of a different nature from the notice 
in Anglo-African Steamship Co., In re. — p. 2. 
lindley and lopes, L.JJ. concurred. 

Nathan Newman & Co., In re, followed. 

Baron Liebig’s Cocoa and Chocolate Worts, 
In re (1888) 59 L.T. 315. — north, ,t. 

Chalk, Webb & Co. v. Tennent (1887) 57 
L. T. 598 : 36 W. E. 263.— NORTH. J., 
approved and distinguished. 

Westmorland Green and Blue Slate Co. v. 
Feilden (1891) 60 L. J. Ch. 301. 680 ; fl891] 3 
Ch. 15; 65 L. T. 428; 40 W. E. 23.— 
kekewich, j. (see judgment) ; affirmed, C.A. 
LINDLEY, BOWEN and PRY, L.JJ. 


Creditors. 

East of England Banking Co., Ex parte, 
Norwich Yarn Co., In re (1851) 21 L. J. Ch. 
822.— KNIGHT BRUCE and CRANWORTH, 
L.JJ., discussed and approved. 
Independent Insurance Co., In re. Terrell v. 
Hutton (1854) 23 L. J. Ch. 345; 4 H. L. Cas. 
1901 ; 18 Jur. 707, — H.L. (e.). CRANWORTH, L.C., 
LORDS BROUGHAM and ST. LEONARDS. 

Wyatt v. Metropolitan Board of WorkB 

(1862) 31 L. J. C. P. 217 ; 11 C. B. (n.M) 
744. — ERLE, C.J., WILLIAMS, WILLES ami 
KEATING, jj. ; Kent Tramways Co., In re 
(1879) 12 Ch. D. 312 ; 40 L. T. 339.— 
PRY, J. ; affirmed , C.A. JESSEL, M.R., 
BAGGALLAY and THESIGER. L.JJ,, fol- 
lowed. 

Kensington Station Act, In re (1875) L. E. 
20 Eq. 197 ; 32 L. T. 1S3 ; 23 W. E. 463. 
— malins, Y.-o. : and Terrell v. Hutton, 
discussed and distinguished. 

Skegness and St. Leonard’s Tramways Co., In 
re, Hanly, Ex parte (1888) 58 L. J. Ch. 737 ; 41 
Ch. D. 215 ; 6(7 L. T. 906 ; 37 W. It. 225.— C.A. 
COTTON, LINDLEY and BOWEN, l.jj. And see 

f> Parliament.” 

Wyatt v. Metropolitan Board of Works and 
Skegness, &c. Tramways Co., In re, dis- 
tinguished. 

Haddon’s (Lord) Estate Act, 1885, W. N. 


(1S89) 96. — C.A. ESHER, M.R., COTTON and PRY, 
L.JJ. 

Skegness. &c. Tramways Co., In re, re- 
ferred to. 

CutbiU v. Shropshire Bys. (1891) 7 Times L. E. 
382. — STIRLING, J. 

Eoyal Bank of Australia, In re, Forest, Ex 
parte (1860) 29 L. J. Ch. 295 ; 2 Giff. 42. 
— STUART, V.-C., not applied. 

General Rolling Stock Co., In re, Joint Stock 
Discount Co.’s Claim (1872) 41 L. J. Ch. 732 ; 

L. E. 7 Ch. 646 : 27 L. T. 88 ; 20 W B. 762,— 
JAMES and HELLISH, L.JJ ; reversing 26 L. T. 
755. — ROMILLY, M.R. 

Wiltshire Iron Co. v. G. W. Ey. (1871) 40 
L. J. Q. B. 43. 308 ; L. E. 6 Q. B. 776 ; 
23 L. T. 666 ; 19 W. E 935.— EX. OH., not 
followed. 

Llangennech Coal Co., In re (1887) 5(5 L. T. 
475 . — chitty, J. 

Rigby v. Macnamara (1795) 2 Cox 415 ; 2 
E. E. 92. — eldon, l.O., approved. 

Oriental Commercial Bank, In re, European 
Bank, Ex parte (1871) 41 L. J. Ch. 217 ; L. E. 
7 Ch. 99 ; 25 L. T. 648 ; 20 W. E. 82.— JAMES 
and mellish, L.JJ. ; reversing L. E. 12 Eq. 501 ; 
24 L. T. 936.— BACON, Y.-C. 

Northern Counties of England Eire Insur- 
ance Co., In re, Macfarlane’s Claim (1880) 
50 L. J. Ch. 273 ; 17 Ch. D. 337 ; 44 L. T. 
299 JESSEL, M.R followed. 

Bridges, In re, Hill v. Bridges (1 SSI) 50 L. J. 
Ch. 470 ; 17 Ch. D. 342 ; 44 L. T. 730.— JESSEL, 

M. R. 

Commercial Bank Corporation of India and 
the East, In re, Smith, Fleming & Co.’s 
Case, Gledstanes & Co.’s Case (1867) 
,36 L. J Ch. 333 ; L. E. 1 Ch. 538 ; 
12 Jur. (N.S.) 806 ; 15 L. T. 148 ; 16 
W. R. 78.— KNIGHT BRUCE and TURNER, 
l.jj. ; reversing 35 L. J. Ch. 617. — 
eomilly, M.R , 'approved. 

Xeres Wine Shipping Co., In re, Alliance 
Bank, Ex parte ; Barned’s Banking Co., In re, 
Kelloclc’s Case (1868) 39 L. J. Ch. 112 ; L. R. 3 
Ch. 769. — wood and selwyn, L.JJ. ; reversing 
37 L. J. Ch. 415.— malins. Y.-O And see post, 
col. 601. 

Kellook’s Case, not applied. 

Blakely Ordnance Co., In re, Metropolitan 
and Provincial Bank’s Claim (1869) L. R. 8 Eq. 
244 ; 21 L. T. 12 ; 17 W. E. 869.— ROMILLY, 
M.R. 

Kellook’s Case, distinguished. 

Humber Ironworks and Shipbuilding Co., 
In re, Warrant Finance Co.’s Case (1869) 38 
L. J. Ch. 712 : L. R. 4 Ch. 643 ; 20 L. T. 
859 ; 17 W. R. 780.— SELWYN and GIFFARB, 
L.JJ. 

selwyn, l.j. — The case is, I believe, unaffected 
by any other decision, for the cases which were 
referred to — KelloelCs Case and Xeres Wine, Co., 
In, re — relate to an entirely different point, and 
the effect of the decision in those cases is only 
this, that the right of a creditor having a mort- 
gage security to proceed upon all his remedies at 
once was not taken away from him by any of 
the provisions of the Companies Act.— p. 713. 
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Warrant Finance Co.’s Case, not applied. 
Joint Stock Discount Co., In re, Warrant 
Finance Co , Ex parte (18(59) 39 L. J. Ch. 122 ; 
L. R. 5 Ch. 8(5 ; 21 L. T. 626 ; 18 W. K. 102.— 
giffard, l.j. ; reversing 38 L. J. Ch. 565. — 
romilly, M.R. , considered,, Contract Corporation, 
In re, Ebbw Yale Co.’s Claim {post) ; applied, 
Whittmgstall r. Grover (1886) 55 L. T. 213 ; 35 
W. E. 4. — CHITTY, J. » 

Kellock’s Case (supra), explained. 

Barned’s Banking Co , In re, Forwood’s Claim 
(1869) 39 L. J. Ch. 133 ; L. E. 5 Ch. 18 ; 21 L. T. 
411 ; 8 W. E. 53.— giffard, L.J. 

Joint Stock Discount Co., In re (supra,), 
followed. 

Humber Iron, See,. Co , In re, Warrant. Finance 
Co.'s Case (No. 2) (1869) 39 L. J. Ch. 185 ; L. E. 5 
Ch. 88 ; 21 L.T. 626 ; 18 W. R. 102.— giffard, l J. 

Kellock’s Case, distinguished. 

Barned’s Banking Co., In re, Coupland’s Claim 
(1869) 39 L. J. Ch. 287 ; L. K. 5 Ch. 167 ; 21 
L. T. 807. 

giffard, L.J. — I think that this case is quite 
different from Kelloclt's Case. In that case the 
company had no interest m the mortgaged 
property except as mortgagors. Here the com- 
pany are in fact mortgagees. The letters of 
credit authorised bills to be drawn, but they 
were to be accompanied by bills of lading, and 
those were to be given up to the company on the 
bills being accepted. — p. 288. 

t Kellock’s Case, explained. 

Contract Corporation, In re, Ebbw Vale Co.’s 
Claim (1869) L. E. 5 Ch. 112 ; 39 L. J. Ch. 363 ; 
18 W. E. 222. 

hatherley, L.C. — It was argued by Mr. 
Jessel that the rule laid down in Eelloelis Case, 
in cases of winding-up, is not the rule in bank- 
ruptcy. But that case turned on a principle of 
a different kind, namely, that there was nothing 
m the Companies Act which intercepted the 
original contract existing between the debtor 
and his creditor, namely, that he was to have the 
security of the personal estate of the debtor, 
and at the same time the full security of the 
mortgage ; and therefore the Court would not 
deprive the creditor of his rights by following the 
analogy of the practice in bankruptcy, where the 
position of the creditor was governed by the ex- 
press enactments of the Bankruptcy Act. — p. 115. 

Kellock’s Case, commented on, Coal Con- 
sumers’ Association, In re (1876) 46 L. J. Ch. 
501 ; 4 Ch. D. 625 {post, col. 602) ; rule applied, 
Ligoniel Spinning Co., In re, Bank of Ireland, 
Ex parte [1900] 1 Ir. E. 324.— CHATTERTON, v.-o. 

Warrant Finance Co.’s Case and Warrant 
Finance Co.’s Case (No. 2) {supra), dis- 
tinguished. 

Collie, In re, Findlay, Ex parte (1881) 17 
Ch. D. 334 ; 50 L. J. Ch. 696 ; 45 L. T. 61 , 29 
W. E. 857.— C.A. 

james, L.J. — In the first of these cases there 
were two distinct windmg-up proceedings, and 
the creditor applied his security m payment 
of interest. . . . The certificate of the official 
assignee which was referred to in Warrant 
Finance Co.'s Case related to the practice in 
bankruptcy in the case of two distinct bank- 
ruptcies.— pp. 335, 336. BAGGALLAY and LUSH, 
l.jj. concurred. 


Coal Consumers’ Association, In re (1876) 
46 L. J. Ch. 501 ; 4 Ch. D. 625 ; 35 L. T. 
729 ; 25 W. E. 300. — M ALINS, V.-c. ; and 
Knott, In re (1877) 7 Ch. D. 549, n.— 
hall, v.-c., approved,. 

Albion Steel and Wire Co., In re (1S78) 47 
L. J. Ch. 229 ; 7 Ch. D. 547 ; 38 L. T. 207 ; 
26 W. E. 348. — jessel, M.R. And see post, 
col. 603. 

Albion Steel and Wire Co., In re, explained. 

Printing and Numerical Eegistering Co., In re 
(187S) S Ch. D. 535 ; 47 L. J. Ch. 580 ; 38 L. T. 
676 ; 26 W. R. 627. 

jessel, m.r. — But it was said that my decision 
in Albion Steel and Wire Co., In re, was m effect 
a decision the other way. I do not think so ; at 
all events it was not intended by me to be so. 
If the words “ secured creditors ” are to include 
a man who gets a security by virtue of the Rules 
in Bankruptcy, as, for instance, under the 32nd 
section of the Bankruptcy Act, then my decision 
in that case would have been contrary to what I 
now decide ; what I meant to say was that a 
“ secured creditor” is a creditor who has a secu- 
rity as against the company itself. In no sense 
could a man who acquired his security for the 
first time under the law of bankruptcy be said 
to be a secured creditor of the bankrupt, because 
after bankruptcy it is to the property of the 
bankrupt, and not to the bankrupt himself that 
he must look! In the case of the Albion Steel 
and Wire Co. the creditor never had any security 
as against the company. I make these observa- 
tions on that case as 1 see that view is not there 
so clearly expressed as it might have been. — ■ 
p. 539. 

Printing and Numerical Registering Co., 

not followed. 

Richards & Co., In re, Orawshay, Ex parte 
(1879) 48 L. J. Ch. 555 ; 11 Ch. D. 676 ; 40 
L. T. 315 ; 27 W. R. 630. — fry, j. And see post, 
col. 604. 

Coal Consumers’ Association, In re (supra), 
followed. 

Bridgewater Engineering Co., In re (1879) 12 
Ch. D, 181 ; 48 L. J. Ch. 389. 

hall, v.-c. — The case is, I think, governed by 
that of Coal •Consumers' Association, In re. The,, 
decision thftre I am, I consider, bound to follow 
until there be a subsequent case which treats 
that as not law. The M. R., m Albion Steel and 
Wire Co., In re, refers to that case with approval. 
It was submitted that the M.R. had qualified his 
judgment m Albion. Steel and Wire Co., In re, 
by his judgment in Printing and Numerical 
Registering Co., In re, but his lordship has in 
the latter case merely explained what he thought 
was not in his former judgment, i.e., what he 
thought might be misleading in regard to secured 
creditors, but he did not say anything which 
intimated directly or indirectly that the case 
approved of by him, and which was decided by 
Malms, V.-C., was not sound law and ought not 
to be followed. — p. 186. 

Richards & Co., In re (supra), approved. 

Printing and Numerical Registering Co., 

In re, overruled. 

Withernsea Brickworks Co., In re (1880) 16 
Ch. D. 337 ; 50 L. J. Ch. 185 ; 43 L. T. 713 ; 29 
W. R. 178— O.A. JAMES, COTTON and LUSH, 
L.JJ. 
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james, L.J. — Since the Court rose on Saturday 
I have considered this case, and see no reason to 
differ from the decision of the V.-C. [Matins], 
who followed the opinion of Fry, J. in Hichams 
S> Co., In re, dissenting from that of the M.R. m 
Printing , <$'c. Registering Co. It appears to me, 
with deference to the M.R., that there is a 
fallacy in his argument. . . . The M.K. thinks 
that this enactment [Judicature Act, 1875, s. 10] 
involves the proposition that, whereas under 
certain circumstances a security is avoided m 
bankruptcy, therefore, in the administration of 
the assets of a deceased person and in the 
winding up of a company, a security is to be 
avoided under similar circumstances. There are, 
to my mind, no words in the section which, 
expressly or by implication, lead to that result. 
The question is not as to the administration of a 
fund, but what is the fund to be administered. 
— p. 340. 

Ancl see post. 

Norton Ironworks Co., In re (1877) 26 W. R. 
53. — JESSEL, M.R followed 

Albion Steel and Wire Co., In re {supra), not 
followed. 

Printing and Numerical Registering Co., 

In re [supra], commented upon. 

Association of Land Financiers. In re (1881) 
16 Oil. D. 373 ; 50 L. J. Ch. 201 ; 43 L. T. 753 ; 

29 W. II. 277. 

[The headnote in 16 Ch. D. 373, is incorrect ■ 
it should be Albion, tyc. Co., In re, “not 
followed,” instead of “followed.”] 

MALIKS, v.-c. — As to authority there is no 
case exactly in point, except in Xorton Iron- 
works Co., In re, and that is distinctly in favour 
of the claim. The M.R. had the point distinctly 
before him, and if the Act applies to one class it 
applies to all. Albion, fc. Co., In re, was only 
two months later, and his lordship’s attention 
does not seem to have been called to the former 
case, and his decision seems quite inconsistent 
with it. Then came Printing. Sfe. Co , In re, in 
which lie had to discuss Albion, ftc. Co., In re, 
and he seems to have doubted whether it was 
right. Therefore, so far as there is authority, I 
must consider that the M.R. has taken my view. 
— p. 375. 

Withernsea Brickworks Co., In. re (supra, 
col. 602), followed. 

Norton Ironworks Co , In re ; Association of 
Land Financiers, In re ; and Albion Steel 
and Wire Co., In re. discussed. 

Maggi, In re, Winehouse v. Winehouse (1882) 
51 L. J. Ch. 560 ; 20 Ch. D. 545 ; 46 L. T. 362 ; 

30 W. R. 729. — fry, j. And see “ Executor 
and Administrator.” 

Crumlin Viaduct Works Co., In re (1879) 
48 L. J. Ch. 537 ; 11 Ch. D. 755 ; 27 W. R. 
722. — jessel, M.R., approved. 

Withernsea Brickworks Co., In re, dis- 
cussed. 

Clorringe r. Irwell India Rubber and Gutta 
Percha Works (1886) 34 Ch. D. 12S ; 56 L. J. Ch. 
85 ; 55 L. T. 5” ) 72 ; 35 W. E. 86.— C.A. 

COTTON, L.J. — It is clear to my mind that this 
[?.<?., Bankruptcy Act, 1883, s. 44, sub-s. iii.] was 
not made applicable to the winding up of a com- 
pany by sect. 10 of the Judicature Act, 1S75, and 
so it was decided by the late M.R., Sir G. Jessel. in 
Crumlin Viaduct Works, In re, and the same 
principle was acted on by the C.A. in Withernsea 


Brickworks, In re. . . . That case did not decide 
the precise point m this case, because the question 
there related to the rights of an execution creditor, 
but it shows that m the opinion of the Court the 
10th section could not affect cases where the 
question was whether the property belonged to 
the company or to somebody else. — p. 134. 

bowen, l.j. to the same effect, fry, l. j. con- 
curred, * 

Withernsea Brickworks Co., In ve, followed. 
And see post. 

Thomas r. Patent Lionite Co. (1881) 50 L. J. 
Ch. 544 ; 17 Ch. D. 250 ; 44 L. T. 392 ; 29 W. R. 
596.— C.A. JESSEL, M.R., BRETT and COTTON, 
l.jj. ; reversing 44 L. T. 94 ; 29 W. R. 349. — 
MALINS, V.-C. ’ 

Thomas v Patent Lionite Co., distinguished. 

Taurine Co., In re (1SS3) 53 L J. Ch. 271 ; 
25 Ch. D. 118 ; 49 L. T. 514 ; 32 W. R. 129.— C.A. 
(supra, col. 543). 

Richards & Co., In re (supra, col. 602), 
doubted. 

Vron Colliery Co., In re (1882) 20 Oh. D. 442 ; 
51 L. J. Ch. 389 ; 30 W. E. 388.— C.A. 

brett, L J. — In that case [ Railway Steel and 
Plant Co. Ex parte, (supra, col. 579)] the V.-C. 
found as a matter of fact that the creditor had been 
requested by the company to postpone his action, 
and had accordingly postponed it, and that the 
assets of the company were sufficient to pay all its 
debts in full. No such facts are established here, bo 
that case does not apply, and I decline to give any 
opinion whether the decision on those facts was 
right. In Richards 4' Co., In re, the creditor had 
delayed his proceedings on the faith of a promise 
by the company that they would not present a 
winding-up petition, and a petition was presented 
which was found as a matter of fact to have been 
in reality presented on behalf of the company. I 
give no opinion whether that case was rightly 
decided, but right or wiong it does not govern 
the present where the facts are quite different. — 
p. 449. 

jessel, m.e. and holker, l.j. to the same 
effect. 

Potts, In re, Taylor, Ex parte (1S93) 62 L. J. 
Q. B. 392; [1893] 1 Q. B. 648.— C.A. 
ESHER, M.R., LINDLEY and BOWEN, L.JJ. ; 
and Stanhope Silkstone Collieries, In re 
(1879) 48 L. J. Ch. 409; 11 Ch. D. 160 ; 
40 L. T. 204 ; 27 W. R. 561 — O.A. JESSEL, 
M.R., JAMES and BRAMWELL, L.JJ., 
applied. 

Lough Neagh Ship Co., In re, Thompson, 
Ex parte (1895) [1896] 1 lr. R. 29.— 
PORTER, M.R., followed. 

Croshaw v. Lyndhurst Ship Co. (1897) 66 L. J. 
Ch. 576 ; [1897] 2 Ch. 154 ; 76 L. T. 353 ; 45 
W. R. 570. — STIRLING, J., 

Withernsea Brickworks Co., In re {supra, 
col. 602), discussed 

Stanhope Silkstone Collieries Co., In re, 

principle applied. 

National United Investment Corporation, In re 
(1901) 70 L. J. Ch. 461 ; [1901] 1 Ch. 950; 84 
L. T. 766 ; 8 Manson 399. — WRIGHT, J. 

English Joint Stock Bank, In re, Yelland’s Case 

(1867) L. R. 4 Eq. 350. — WOOD, v.-c. ; followed, 
London and Colonial Co., In re, Clark, Ex parte 
(1869) 38 L. J. Ch. 562 ; L. R. 7 Eq. 550 ; 20 



605 


COMPANY. 


606 


L. T. 774. — JAMES, V.-c. ; London and Scottish 
Bank, In re, Logan, Ex parte (1870) L. R. 9 Eq. 
119 ; 21 L. T. 712 ; 18 W. R. 273.— ROMILLY, M.R. 

Set-off-. 

Overend, Gurney & Co., In re, Grissell’s Case 
(1866) 35 L. J. Ch 752 ; L. R. 1 Oh. 528 ; 12 Jur. 
(N.s.) 718 ; 11 L T. 813 ; 11 W. R. 1015.— c.A. 
CRANWORTH, L.G., ICOTGHT BRUCE and TURNER, 
L JJ. (find see post, col. 606) ; di. stony vis hod, Duck- 
worth, In re, Cooper, Ex parte (1867) 36 L. J. Bk. 
28 j L R. 2 Ch. 578 ; 16 L. T. 580,15 W. R. 85S.— 
cairns and turner, l.jj. (and see post, col 607) ; 
discussed , Breeckloadmg Armoury Co., In re, 
Calisher, Ex parte (1868) 37 L J. Ch. 208 ; L. R 
5 Eq. 211 ; 16 W. R. 303. — ROMILLY, M.R. (and 
see post, col. 606) , distinguished , Brighton Arcade 
Co. v. Dowling (1868) 37 L. J. C. P. 125 ; L R. 3 
C. P. 125; 17L.T.511; 16 W. R. 361. — c.p. (and 
see post, col. 606) , com mented on, China Steamship 
Co., In re, Mackenzie, Ex parte (1869) 38 L. J. Ch. 
199 , L. R. 7 Eq 210 ; 19 L. T. 667 ; 17 W. R. 
313.— ROMILLY, M.R. 

China Steamship Co., In re, Mackenzie, Ex 
parte, discussed. 

Gwelo (Matabeleland) Exploration and 
Development Co., In re, Williamson’s Claim 
(1900) [1901] 1 Ir. R. 38.— C.A. "WALKER and 
HOLMES, L.JJ. 

Duckworth, In re (supra), followed , Universal 
Banking Corporation, In re, Strang’s Case (1870) 
39 L. J. Ch. 641 ; L. R. 5 Ch. 192 ; 22 L. T. 85 ; 

18 W. R. 175.— GIEEARD, L.J. (and see post, 
col. 607) ; discussed, National Funds Assurance 
Co., In re (1878) 18 L. J. Ch. 163 ; 10 Ch. D. 118 ; 
39 L. T. 120 ; 27 W. R. 302.— jessel, m.r. See 
post, col. 607. 

Grissell's Case (supra) and Brighton Arcade 
Co. v. Dowling (supra), commented on. 

Imperial Life Assurance Society, In re, Gibbs 
and West, Ex parte (1870) 39 L. J. Ch. 667 ; 
L. R. 10 Eq. 312 ; 23 L. T. 350 ; 18 W. R. 970.— 
malins, v.-0. And see post. 

Brighton Arcade Co. v. Dowling, dicta 

• followed. 

Sankey Brook Coal Co. v. Marsh (1871) 10 
L. J. Ex. 125 ; L. R. 6 Ex. 186 ; 21 L. T. 179 ; 

19 W. R. 1012.— martin and bramwell, bb. 

Grissell’s Case, approved. 

Brighton Arcade Co. v. Dowling, doubted. 

Paraguassu Steam Tramroad Co., In re, Black, 
Hawthorn & Co.’s Case (1872) 42 L. J. Ch. 40l ; 
L. R. 8 Ch. 254 : 28 L. T. 50 ; 21 W. R. 68, 219. 
—C.A. ; reversing 27 L T. 509. — BACON, V.-C. 
And see post, col. 612. 

selburne, L.o. — I think it right, rather m 
consequence of what was said by the Court of 
C. P. m Brighton Arcade Co. v. Bowling, than for 
any other reason, to observe that I entertain no 
doubt whatever that Grissell's Case was decided 
on the soundest principles. ... As the case m 
the O, P . substantially is not before us, I think 
it wiser and better not to say more on the 
subject than this — that although recognising 
the soundness of Grissell's Case , when the 
winding up is by the Court, or voluntarily under 
the supervision of the Court, and professing not 
to depart from it, the Court of C. P. has thought it 
inapplicable to a case of voluntary liquidation 
where the Court has not intervened , and m 
order to arrive at that conclusion, has certainly 


shaken, by some of the observations made, a 
portion of the foundation for the conclusion in 
Grissell’s Case. I mean that part which relates 
to the 133rd section, which will be found in 
Lord Chelmsford’s judgment — the Court of C. P., 
apparently thinking that when you deal with a 
voluntary liquidation under the Act, it is merely 
a question in which the shareholders are con- 
cerned. Whenever that subject shall require to 
be reviewed and further considered I hope atten- 
tion will be paid to various sections in the Act 
to which, as far as I can see, attention was not 
particularly directed on that occasion. — p. 108, 
MELLISH, L.J. concurred. 

James, l.j. — I desire to be distinctly under- 
stood as saying that I concur m the doubts which 
the L.C. has expressed whether the decision m 
the case in the C. P. can be reconciled with 
Grissell’s Case. — p. 410. 

Grissell’s Case, Calisher’s Case (supra, 
col. 605), Black, Hawthorn & Co.’s Case and 
Gibbs and West’s Case (supra), discussed. 

Brighton Arcade Co. v. Dowling, dis- 
approved. 

Whitehouse & Co., In re, (1878) 9 Ch. D. 595 ; 
47 L. J. Ch. 801 ; 39 L. T. 115 ; 27 W. R. 181. 

jessel, m.r. — The principle in Grissell's Case 
appears to me to cover the case of a voluntary 
winding up as much as that of a compulsory 
winding up. The next case m order of date was 
Calisher' s Case, wliicb was decided a few days 
before the case before the Court of C. P , and there 
Lord Romilly decided that you could not set off 
a debt due from the company to the contributory 
m the absence of special agreement. That latter 
portion of the decision has been overruled, and 
it has been held that you cannot do so even by 
special agreement. But, subject to that, so far 
as the case before the Court went. Lord Romilly 
decided most distinctly that the Court could not, 
having legard to the terms of sect. 101, and the 
decision of Lord Chelmsford in Grissell's Case, 
allow a contributory to set off a debt against a call. 

. . . The whole of the judgments of the full 
Court of C. P. [Brighton Arcade Co. v. Bowling) 
proceed, as 1 said before, on the assumption that 
the Statute of Set-off applies unless the other 
side can show a negative. 1 think if you examine 
the Act you can show the negative, but I do not 
think it is necessary to show the negative. 1 
should have gone into tins matter more fully 
had it not been for the elaborate discussion 
which the matter received from Lord Selborae 
in Blacli Co.'s Case. That was the case in 
which the Court overruled the distinction which 
Lord Romilly thought might exist of a special 
contract, but in the course of it there is an 
elaborate discussion by Lord Selbome of Brighton 
Arcade Co. v. Bowling, and he so clearly points 
out his reasons that it would be a work of 
supererogation on my part to repeat what he 
has indicated ; and I need hardly say I entirely 
agree with what he says on the subject. . . . 
There is only one observation of the V .-O. in that 
case [Gibbs and West's Case ] to which it is 
necessary for me to refer. After ’discussing the 
decision in Grissell's Case, he refers to Brighton 
Arcade Co. v. Bowling. He says, “ I have been 
referred to Brighton Arcade Co. v. Bowling, 
with regard to which I confess, after all that has 
been said upon it, and after all that learned 
judges have said, I am unable to see that it is 
not in conflict with Grissell's Case, which has 
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settled that, where the liability is limited, the 
right to set-off cannot exist.” I merely cite that 
to show that at least one other judge has con- 
sidered that there is a direct conflict between the 
authorities ; but. I am not by citing that case to 
be supposed to agree with the decision in other 
respects. Indeed, the observations I have made 
show that I could not agree with it. I cite it 
merely with reference to that observation. — 
pp. 6IJ3— 605. 

Black, Hawthorn & Co.’s Case (.s upru), 
referred to 

Hiram Maxim Lamp Co , In re (post). 

Gibbs and West’s Case (sup rtf'), adhered to . 
Hamilton’s Windsor Ironworks, In re. Pitman 
and Edwards, Ex parte (1879) 12 Ch. D. 707. — 
MALINS, V.-C. (supra, col. 153) ; not followed, 
West of England, Aic. Bank, In re, Branwhite, 
Ex parte (1879) 18 L. J. Ch. 163 ; 10 L. T. 652 ; 
27 W. R. 616. — fry, J. 

Grissell’s Case, followed. West of England 
Bank, In re, Brown,' Ex parte (1879) 18 L. J. Ch. 
601 ; 12 Ch. D. 823 : 11 L. T. 27 ; 27 W. 11. 
869. — fry, j. ; e.t planted, Exchange Banking Co., 
In re. Flitcroft’s Case (1882) 52 L. J. Ch. 217 ; 
21 Ch. I). 519 . — c.a. (supra, col. 129) ; followed, 
Auriferous Properties, Ltd., In re "(Ho. 2) 
(1898) 67 L. J. Ch. 571 ; [1898] 2 Ch. 428 ; 79 
L. T. 71 ; 47 W. R. 75 ; 5 Manson 260.— 
WRIGHT, j. (and bee pout, col. 608) ; referred to. 
Hiram Maxim Lamp Co., In re (1902) 72 L. J. 
Ch. 18 ; [1903] 1 Ch. 70 ; 51 W. R. 71. — byrne, j. 

Duckworth, In re ( supra , col. 605), and 
Strang’s Case (col 605), distinguished. 

Whitehouse & Co., In re (col. 606), dis- 
cussed. 

General Works Co.. In re, Gill’s Case (1879) 
18 L. J. Ch. 771 ; 12 Ch. D. 755 ; 11 L. T. 21 ; 
27 W. R. 931. — BACON. v.-C. 

Gill’s Case, referred to. 

Washington Diamond Mining Co., In re (1893) 
62 L. J. Ch. 895 ; [1893] 3 Ch. 95 ; 2 R. 523 ; 69 
L. T. 27 ; 11 W. It. 681.— C.A. lindley and 
KAY, L.JJ. 

Gill’s Case, followed. 

Auriferous Properties. Ltd., In re (No. 1) 
(1898) 67 L. J. Ch. 367'; [1898] 1 Ch. 691 ; 79 
L. T. 71 ; 17 W. R. 75 ; 5 Manson 260. 

weight, j. — Here the creditor contributory 
is not a bankrupt individual, but is a company 
in liquidation, and therefore the particular 
ground on which Duckworth, In re, was decided 
is not applicable. ... It is true that in Gill's 
Case the creditor contributory was not a company 
in liquidation, but that circumstance does not 
prevent it from being in point as a decision 
that the bankruptcy law of set-off is not imported 
by the Judicature Act into the law of companies 
so as to allow a set-off against calls. . . . Duck- 
worth, In re, therefore has no application. . . . 
I think there is some difficulty in reconciling 
Duckworth, In re, with what Lord Selborne said 
in Black ,)’• Co.'s Case [supra, col. 605) with 
reference to a “ statutory trustee,” hut I do not 
suppose the H. L. would now overrule what was 
said in Duckworth, In re. — p. 369. 

Asphaltic Wood Pavement Co., In re, Lee 
and Ghapman, Ex parte (1885) 51 
L. J. Gh. 160 ; 30 Ch. D. 216 ; 53 L. T. 
65 ; 33 W. R. 513. — O.A. BRETT, M.R., 


COTTON and LINDLEY, L.JJ. ; varying 
(1881) 26 Ch. D. 621 : 51 L. T. 321 ; 
32 W. R. 915.— BACON, v.-c., discussed. 

Price, Ex parte, Lankester, In re (1875) 
L. R. 10 Ch. 618 ; 33 L.T. 113 ; 23 W. R. 
811.— JAMES and hellish, L.jj., distin- 
guished. 

Sovereign Life Assurance Co. i\ Dodd (1892) 
62 L. J. Q. B. 19 ; [1892] S Q. B. 573 ; 67 L. T. 
396 ; 11 W. R. 4.— C.A. 

ESHER, M.R. — I apprehend that the true dis- 
tinction between that case [Price, Ex parte] 
and the present one is that pointed out in 
Asphaltic Wood Pavement Co., In re — namely, 
that there there was no action at all, and that the 
Court was only dealing with the rights of proof 
in bankruptcy. It is not necessary to consider 
what would have been the rights of the defendant 
if there had been no action, and if the pro- 
ceedings had only been in bankruptcy ; but the 
question is, what are his rights in this action in 
which the amount of his set-off is large enough 
to bar the company’s claim altogether } This view 
of the case is m accordance with the decision in 
Asphaltic Wood Pavement Co., In re, and is not 
contrary to that in Price, Ex parte. — p. 23. 

bowen and KAY, l.jj. to the same effect. 

Milan Tramways Co., In re, Theys,Ex parte 
(1881) 25 Ch. D. 587.— C.a. selborne, 
l.c , cotton and fry, l.jj. ; affirming 
52 L. J. Ch. 29 : 18 L. T. 213 ; 31 W. R. 
107. — KAY, J., applied. 

Gillespie, In re, Reid, Ex parte (1885) 54 L. J. 
Q. B. 342 ; 11 Q B. D. 963 ; 52 L. T. 692 ; 33 
W. R. 707 ; 2 Morrell 100.— CAVE, J. 

Theys, Ex parte, and Sovereign Life Assur- 
ance Co. v. Dodd [supra), discussed. 

Daintrey, In re, Mant and Mant, Ex parte 
(1900) 69 L. J. Q. B. 207 ; [1900] 1 Q. B. 516 ; 
82 L. T. 239 ; 7 Manson 107.— O.A. lindley, 
M.R., SIR F. JEUNE and ROMEK, L.J. 

Auriferous Properties, Ltd., In re (No. 2) 
(supra, col. 607), and Theys, Ex parte, 
principle applied. 

Goy & Co., In re, Farmer r. Goy & Co. (1900) 
69 L. J. Ch. 481 ; [1900] 2 Ch. 149 ; 83 L. T. 
309 ; 18 W. R. 425.— STIRLING, J. 

Liquidator. 

Kemp v. Tucker, 12 L. J. Ch. 222.— MALINS, 
V.-c.; reversed , (1873) 42 L. J. Ch. 532 ; L. R. 
8 Ch. 369 ; 28 L. T. 458 ; 21 W. R. 257, 470.— 
SELBORNE, L.C. and MELLISH, L.J. 

Boyle, Ex parte, Soholes, In re (1878) 47 
L. J. Bk. 28 ; 26 W. R. 216. — BACON, 
C.J., explained. 

Dempster, In re, Chesney, Ex parte (1878) 9 
Ch. D. 701 ; 47 L. J. Bk. 117 ; 38 L. T. 887 ; 
26 W. R. 633. 

BACON, C.J. — My decision in Boyle, Ex parte, 
was founded on another principle, viz., that the 
trustee in a liquidation stands m a fiduciary 
relation. He is entrusted with very large powers 
and must use them justly. In that case it 
appeared that the trustee had not discharged his 
duty properly. There was no shadow of a reason 
why he should not have discharged his dnty by 
satisfying himself that the debtor had rendered 
all the assistance in his power in realising the 
estate, and therefore I ordered the registrar to 
give the certificate. — p. 703. 
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Old Wheal Neptune Mining Co., In re, 
Pulbrook, Ex parte, Rawlings, Ex parte 

(1864) 2 De G. J. & S. 348 ; 10 L. T. S28 ; 
13 W. 11. 3. — KNIGHT BRUCE and TURNER, 
L.JJ., applied. 

Marseilles Extension Ry. and Land Co., In re 
(1867) L. R. 4 Eq. 692 ; 17 L. T. 61 ; 15 W. R. 
1167. — M ALINS, V.-C. 

Marseilles Extension Ky., &c. Co., In re, 

considered. 

British Nation Life Assurance Association, 
In re, Henderson, Ex parte (1872) L. R. 14 Eq. 
492 ; 20 W. R. 651.— MALINS, V.-C. 

British Nation, &c. Association, In re, 

discussed. 

Sir John Moore Gold Mining Co., In re (1879) 
12 Oh. D. 325 ; 28 W. R. 203.— C.A. jessed, 
M.R., BAGGALLAY and THESIGER, L.JJ. 

jessel, m.r. — Now, what is the meaning of 
the words “undue cause shown” in the Com- 
panies Act, 1862, s. 141 ? I am not prepared 
altogether to adopt the view of Malms, V.-O. in 
British Nation , Sfc. Association, In re. The 
words must have some meaning, but it is difficult 
to define the extent to which they distinguish a 
case from one in which the ordinary words “ if 
the Court shall think fit ” are used. — p. 330. 

Sir John Moore, &c. Co., In re, explained. 

Adam Eyton & Co., In re, Charlesworth, Ex 
parte (1887) 57 L. J. Ch. 127 ; 36 Ch. D. 299 ; 57 

L. T. 899 ; 36 W. R. 275.— C.A. 

cotton, l.j — I do not think that the late 

M. R., in Sir John Moore , fyc. Co., In re, which 
has been quoted, intended to give an exhaustive 
definition of “ due cause ” or to confine it to that 
particular matter — namely, personal unfitness. 
In fact, he points out that, and whathe says is this, 
“ I should say that as a general rule it points to 
some general unfitness of the person, it may be 
from personal character, or from his connection 
with other parties, or the circumstances in which 
he is mixed up — some unfitness in the wide sense 
of the term.” He does not intend to exhaust all 
the grounds ; but, in my opinion — and I believe 
the rest of the Court agree with me — if the 
Court" is satisfied on the evidence before them 
that it is against the interest of the liquidation, 
by which I mean all those who are interested in 
the company in liquidation, that a particular 
person should remain liquidator, then the Court 
has power to remove the present liquidator, and, 
of course, then to appoint some other person in 
his place. — p. 129. 

BOWEN, L..T. to the same effect, pry, l.j. 
concurred. 

Northumberland and Durham District Bank- 
ing Co., In re, Totty, Ex parte (1860) 29 
L. J. Ch. 702 ; 1 Dr. & Sm. 273 ; 6 Jur. 
(N.S.) 849 ; 8 W. R. 624.— KNIGHT BRUCE 
and TURNER, L.JJ., distinguished. 

Bank of Hindustan, China and Japan r. 
Eastern Financial Association (1869) L. R. 2 
P. C. 489 ; 20 L. T. 889 ; 17 W. R. 554. 

SELWYN, L.J. (for self, SIR J. COLVILE, 
GIFFARD, L.J. and SIR L. peel).— The authority 
of Totty, Ex parte, has been much pressed upon 
tbe consideration of their lordships, but the real 
ground of the decision in that case is explained 
in the marginal note of the case, which states 

0 . 0 . 


that “A company was being wound up com- 
pulsorily, after an abortive attempt had been 
made to wind it up voluntarily, and the official 
liquidators agreed with thirty-five shareholders 
to compromise their liabilities for a fixed sum, 
those shareholders insisting as a condition that 
the data upon which the compromise was founded 
should not be divulged. The compromise was 
sworn to be founded upon details of property 
and circumstances, which if made known would 
operate idetrimentally to the thirty-five share- 
holders and to the interests of the company. 
The official liquidators applied to tbe Court to 
sanction the compromise under that condition, in 
pursuance of sect. 19 of 21 & 22 Viet. c. 60, some of 
the creditors opposed on the ground of the data 
not being stated, and the application was refused 
with costs ; ” and on appeal the decision was 
affirmed. But in that case there was no question 
as to the liability of the thirty-five shareholders : 
the question was as to tbe amount which was 
likely to be recovered from those thirty-five share- 
holders, and that, of course, was the question, 
which the Court had to decide when it came to 
consider whether such a compromise was advis- 
able or not ; and the grounds upon which that 
question was to be determined were, from the 
very terms of the compromise itself, to be kept 
secret. The mere statement of these facts is 
sufficient to distinguish that case from the 
present, in which there are two very different 
questions ; first, whether those persons who are 
alleged to be contributories are contributories at 
all ? and secondly, whether, assuming them to be 
fixed upon tbe list of contributories, they would 
be able to pay any, and if any what, proportion 
of the amount of the calls which might be made 
upon them. — p. 501. 

Bank of Hindustan, &c. v. Eastern Financial 

Co followed. 

Commercial Bank Corporation of India and 
the East (1869) 38 L. J. Ch. 525 ; L. R. 8 Eq. 
241 ; 20 L. T. 839 ; 17 W. R. 840.— romilly, 
M.R. 

Totty, Ex parte {supra), discussed. 

Nicholl v. Eberhardt Mining Co. (1888) 58 
L. J. Ch. 399 ; 3 Times L. R. 73 — KEKEWICH, J. ; 
affirmed, C.A. (supra, col. 482). 

Trent and Humber Co., In re, Cambrian 
Steam Packet Co., Ex parte, L. R. 6 Eq. 396. — 
GIFFARD, v.-c.; varied, (1868) L. R. 4 Ch. 112 ; 
19 L. T. 465 ; 17 W. R. 181.— CAIRNS, L.O. 

Stearic Aoid Co., In re (1863) 32 L. J. Ch. 
784 ; 9 Jur. (N.S.) 1066 ; 8 L. T. 759 ; 11 
W. R. 980.— KINDERSLEY, V.-C., not 
followed. 

Welsh Flannel and Tweed Co., In re (1875) 44 
L. J. Ch. 391 ; L. R. 20 Eq. 360 ; 82 L. T. 361 ; 
23 W. R. 558. 

malins, v.-c, said .... that that decision 
[Stearic Acid Co., In re] did not commend itself 
to his judgment so strongly as the decisions of 
Kmdersley, V.-C. generally did, ’because, m his 
opinion as a company could not he wound up 
voluntarily without the appointment of liqui- 
dators, a notice of the intention to wind up 
voluntarily involved a notice of tbe intention to 
appoint liquidators. He therefore could not 
concur jn that decision, and he was supported 
in his view by Lord Chelmsford, who in his 
20 
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judgment in the 0 rerend Gurney Cane, Oakes v. 
Tvrqnand [supra, col. 504], after referring to 
sect. 133 of the Companies Act, said, “ The neces- 
sary consequence of a voluntary winding up 
being the appointment of liquidators, I am dis- 
posed to think that they may be appointed at the 
same general meeting at which the resolution for 
voluntary winding up is passed, without special 
notice.” Inasmuch as this particular question 
had not to be decided in that case it was not 
necessary to give an actual decision upon it, but 
as Stearic Acid Co., In re, had been cited, if the 
H. L. had concurred in that decision they would 
have said so. — p. 393. 

Angerstein, Ex parte, Angerstein, In re 
(1874) 43 L. J. Bk. 131 ; L. K. 9 Ch. 479 ; 
30 L. T. 446 ; 22 W. R. 581. —JAMES and 
mellish, l.jj. ; and Stapleton, Ex parte, 
Nathan, In re (1879) 10 Ch. D. 586 ; 40 

L. T. 14 ; 27 W. R. 327.— C.A. JESSEL, 

M. K., JAMES and BRAMWELL, L.JJ., dis- 
cussed. 

Pitts c. La Fontaine (1880) 50 L. J. P. C. 8 ; 
6 App. Cas. 482; 43 L. T. 519.— PC. SIR J. 
COLVILE, SIR M. SMITH and SIR R. COLLIER. 

Angerstein, Ex parte, and Pitts v. La 
Fontaine, dictum explained. 

Fraser r. Province of Brescia Steam Tramways 
Co. (1887) 56 L. T. 771 .— kekewich, j. 

London and Mediterranean Banking Co., 
In re, Birmingham Banking Co., Ex parte 

(1868) 37 L. J. Ch. 905 ; L. R. 3 Ch. 651 ; 
19 L. T. 193 : 16 W. R. 1003.— WOOD and 
SELWYN, L JJ , observed on. 

London and Mediterranean Bank, In re. Agra 
and Masterman’s Bank, Ex parte (1871) L. It. 
6 Ch. 206 : 24 L. T. 376 ; 19 W. R. 486 .— james 
and MELLISH, L JJ. 

JAMES, L.J. — Now that we have the resolutions 
before us upon which the judgment of the L JJ. 

roceededin B irmmgkani Banking Co., Ex parte, 

am unable really to make any substantial 
distinction between that case and this. ... I 
cannot, therefore, distinguish the 7,500 1. m this 
case from the 16.500Z.. as to which there has 
been a positive decision of the L.JJ., that it was 
not within the competency of one liquidator to 
accept the bills as being a merely ministerial 
act. It is also to be observed that there was no 
actual decision of the Court that the act of one 
liquidator under any circumstances would be 
sufficient. It was not necessary to decide the 
point in that case. I must confess I do not 
consider it is a decision that the acceptance of 
the bills can he delegated to one liquidator when 
the Act of Parliament says that the thing ought 
to be done by the two. — p, 209. 

Waterhouse v. Jamieson (1870) L. R. 2 
H. L. (Sc.) 29. — H.L. (SC.). HATHERLEY, 
L.C., LORDS CHELMSFORD, WESTBURY and 
COLONSAY, dictum of LORD HATHERLEY 
approved. And nee supra, col. 506. 

National Funds Assurance Co., In re (1878) 
10 Ch. D. 118 ; 48 L. J. Ch. 163 ; 39 L. T. 420 ; 
27 W. R. 302. 

> [It was said in argument : Lord Hatherley (at 
p. 32) expresses it as his opinion, though he does 
not actually decide the point, that the liquidator, 
beiftg bound to collect all the assets of the com- 
pany, and distribute them amongst the creditors, 


is in a position in which he may assert rights 
as against the company, and assume a position 
against its members which the company itself 
possibly might not be in a position to assert.] 

■JESSEL, m,r — My view of the Act [of 1862] 
certainly agrees with that of Lord Hatherley. 
It seems to me that the powers of the liquidator 
are more extensive than those of the company. 
For instance, under sect. 7 38 he can make a 
member of the company pay what the company 
itself could never have made him pay; for he 
can enforce contributions from the member 
which the company could not have enforced. 
— p. 123. 

And see supra, col. 431. 

Freehold Land and Brickmaking Co., In re, 
Massey, Ex parte (1870) 39 L. J. Ch. 492; 
L. R. 9 Eq. 367 ; 22 L. T. 195 ; 18 W. R. 
44. — romilly, m.r. ; and Trueman, In re, 
Hooke v. Piper (1872) 41 L. J. Ch. 585 ; 
L. R. 14 Eq. 278 ; 20 W. R. 700.— BACON, 
Y.-c,, approved and followed. 

Grand Trunk, See. By. v. Brodie (1853) 
22 L. J. Ch. 514 ; 3 De G. M. & G. 146 ; 
17 J ur. 309. — KNIGHT BRUCE and turner, 
L.jj,, distinguished. 

Anglo-Moravian Hungarian Junction Ry., 
In re. Watkra, Ex parte (1875) 1 Ch. D. 130 ; 
45 L. J. Ch. 115 ; 33 L. T. 650 ; 24 \V. R. 122. 
— c.A. 

james, l.j. — I t is impossible to read that 
decision [Massey, Ex parts'], without seeing 
that really it decided that which Bacon, V.-C. 
afterwards [Trueman, In re] held that it decided, 
namely, that credit in these cases is given to the 
assets of the company ; that is to say, that the 
official liquidator is only the agent or person 
acting for the company. In a voluntary winding 
up the liquidator is appointed by the company 
itself to act as their agent. In a compulsory 
winding up he is appointed by the Court to act 
for the company ; and that seems to be good 
sense, and has been so settled.— p. 133. 

mellish, l.j. to the same effect, bag- 
gall ay, j.a. concurred. 

brett, j. — Then it is argued that there is 
a decision of the C. A. m Chancery which is 
inconsistent with that view [that there is no 
personal liability on the part of the official 
liquidator to the solicitor], Grand Trunk, $c. 
Ry. v. Brodie, where an order was made that 
the official liquidator should be personally liable 
to pay the costs of the opposite party, because 
he had appealed without, as the Court thought, 
sufficient grounds. ... In the case cited there 
was no pretence for a contract ; it was an order 
of the Court against a litigating party for having 
improperly instituted that litigation.— p. 136. 

Black, Hawthorn & Co.’s Case [supra, col. 
605), dicta considered. 

Anglo-Moravian, &c. By,, In re, referred to. 

Knowles v. Scott (1891) 60 L. J. Ch. 284; 
[1891] 1 Ch. 717 ; 64 L. T. 135 ; 39 W* R. 523. 

ROMER, j. — In the first case [Oriental Inland 
Steam Co., In re (supra, col. 576)], James, L.J. 
used the expression “trust property”; but that 
was with reference to the case then before the 
Court ; and in my opinion the judge who used 
that phrase was using it in order to point out 
that the property of the company had ceased to 
belong beneficially to the company after it had 
been wound up. There is also the phrase in 
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that case as to the liquidator holding the assets 
fixed by the Act of Parliament with a trust for 
equal distribution amongst the creditors, and 
that sect. 95 of the Act of 1862 constitutes “a 
trust for the benefit of all the creditors.” That 
again is used in a general sense, and no doubt 
correctly, as showing that the liquidator held the 
assets with certain ft obligations resting on him ; 
but those expressions were obviously not intended 
to apply to a case like this, and the learned 
judges were not m my opinion intending to 
describe the liquidator of a company as a 
trustee for each creditor or contributory of the 
company. In Black § Co.'s Case the expression 
used is that the liquidator is “ a statutory trustee." 
That phrase again was, I think, used not in the 
sense in which the plaintiff seeks to use it here, 
but with reference to a question concerning the 
powers of a company and its directors as dis- 
tinguished from the powers of a liquidator, and 
I take it as pointing out what the duty of the 
liquidator was. In London and Caledonian , 

Co., In re, [supra, col 551], James, L.J., in 
pointing out that possibly a creditor who had 
not been paid his debt might have his remedy 
against the liquidator personally, confined his 
observations to a case where the liquidator had 
acted “knowingly and wilfully,” or to a case 
where he had been guilty of bad faith or gross 
or personal misconduct. In my view a voluntary 
liquidator is more rightly described as the agent 
of the company — an agent who has, no doubt, 
cast upon him by statute and otherwise special 
duties, amongst which may be mentioned the 
duty of applying the company’s assets m paying 
creditors and distributing the surplus among the 
shareholders. James, L.J. referred to this as 
being his true position in Anglo- Moravian, Jjr. 
By., In re.— p. 722. 

Freehold Land and Brickmaking Co., In re 

(supra'), explained. 

New York Exchange Co.. In re (1892), [1898] 
1 Oh. 371 ; 3 R. 144 : 68 L. T. 247.— KEItEWICH, J. 

New York Exchange Co., In re, considered. 

Sanitary Burial Association, Ltd., In re (1900) 
69 L. J. Oh. 551 ; [1900] 2 Ch. 289 ; 82 L. T. 
639 ; 48 W. R. 529 7 Manson 459. — c.A. ; vary- 

ing WEIGHT, J. 

Webster, M.R. — The question there decided 
does not arise in this case ; and it is only by an 
attempted extension of the doctrine there applied 
to a different state of circumstances that the 
decision m that case can be said to be an autho- 
rity for what Wright, J has done here. — p. 554. 
RIGBY and COLLINS, l.jj. concurred. 

Trench Tubeless Tyre Co., In re, Bethell v. 
Trench, &c. Co., 69 L.J. Ch. 97.— kekewich, j. ; 
reversed, (1900) 69 L. J. Ch. 213 ; [1900] 1 Ch. 
408 ; 82 L. T. 247 ; 4S W. R. BIO.— C.A. LINDLEY, 
M.R., EIGBY and V. WILLIAMS, L.JJ. 

Regulation as to Remuneration of Official 

Liquidators (1868) L. R. 3 Ch. Ixiv.— 

not applied. 

Amalgamated Syndicates, In re (1901) 70 
L. J. Ch. 726 ; [1901] 2 Ch. 181 ; 84 L. T. 864. 

weight, j. — That was applicable only to 
official liquidators. There is nothing that hinds 
me to apply it. In the matter of a voluntary 
liquidator each case must he considered with 
regard to its own particular circumstances — 
p. 727. 


Examination oj Persons under Companies Act, 
1862, ,v. 115. 

Barned's Banking Co,, In re, Contract Cor- 
poration, Ex parte (1867) 36 L. J. Ch. 
262; L. R. 2 Ch. 350 — turner and 
CAIRNS, L.JJ., considered. 

Contract Corporation, In re, Gooch’s Case 
(1872) 41 L. J. Ch. 338; L. li. 7 Ch. 207 ; 26 
L. T. 177 ; 20 W. R. 345. 

James, L.J (for self and hellish, l.j.).— Our 
attention has, however, been called to the lan- 
guage of the L.JJ., in a case relating to this 
very company, who, in their observations refer 
to the liquidator as being in a position analogous 
to the secretary or other public officer of a cor- 
poration made a defendant for the purposes of 
discovery, and who is compellable to make the 
same discovery as a defendant proper would be. 
The point which actually arose in that case was 
whether an official liquidator, examined as a wit- 
ness, could protect himself from answering, and 
it was held that he could not. We see no reason 
to dissent from that decision, nor from the 
reasons or observations of our predecessors when 
rightly applied to the proper kind of case. 
Among the other duties of an official liquidator 
it may fall to him to represent the company as 
a party litigant. The company can only sue or 
be sued thiough him, and where there is such 
a suit, or where there is in the winding-up a 
proceeding which is in substance, though not in 
form, a bill or action by or against the com- 
pany, there, from the very necessity of the case, 
the adverse party has a right to deal with the 
official liquidator as the litigant, and to obtain 
from him the same measure of discovery in the 
same manner as he would from any other liti- 
gant. • That is the principle of that case, and 
that principle sufficiently indicates the limits of 
its application. — p. B40. 

Financial Insurance Co., In re, Bloxam’s 
Case (1867) 36 L. J. Ch. 687.— STUART, 
v.-c. ; and Mercantile Credit Association, 
In re, Clement’s Case (1868) 41 L. J. Ch. 
279, n. ; L. R. 13 Eq. 179, n.— CAIRNS, 
L c., principle approved. 

Bank of Hindustan, China and Japap, In re, 
Swan’s Case (1870) L. R. 10 Eq. 675 ; 22 L. T. 
854 ; 18 W. R. 1017.— STUART, V.-C. 

Swan’s Case, followed. 

Bank of Hindustan, China and Japan, In re, 
Fricker’s Case (1S71) 41 L. J. Ch. 278 ; L. R. 
13 Eq. 17S.— WICKENS, V.-O. 

Clement’s Case and Fricker’B Case, dis- 
cussed. 

Gold Co., In re (1879) 48 L. J. Ch. 650 ; 12 
Ch. D. 77 ; 40 L. T. 865 ; 27 W. R. 757.— c.A. 
JESSEL, M.R., BAGGALLAY and THESIGER, L.JJ. 

Penysyflog Mining Co., In re (1874) 30 L.T. 
861. — JESSEL, M.R., considered. 

Silkstone and Dodsworth Coal and Iron Co., 
In re, Whitworth’s Case (1881) 51 L. J. Ch. 71 ; 
19 Ch. D. 118 ; 45 L. T. 449 ; 3(J W. R 33.— C.A. 

JESSEL, M.R., BAGGALLAY and LUSH. L JJ. 

Merchants’ Co., In re (1867) L. R. 4 Eq. 
454. — ROMILLY, M.R. ; Gold Co,, In re, 
and Empire Assurance Corporation, In 
re (186S) 17 L. T. 488. — stuart, v.-c„ 
discussed . 

Grey’s Brewery Co., In re (1883) 53 L, J. Ch. 

20 — 2 
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262 ; 25 Oh. D. 400 ; 50 L. T. 14 ; 32 W. R. 81. 
— CHITTY, J. See judgment. 

Grey’s Brewery Co M In re (supra), and 
Towsey, In re (1863) 9 L. T. 613. — 
GOULBURN, COMME., referred to. 

London and Northern Bank, In re, Haddock’s 
Case (1902) 71 L. ,J. Ch. oil ; [1902] 2 Ch. 73 ; 
86 L T. 430 , 50 W. R. 536 . — byrne, J ; affirmed, 
CA. COLLINS, M.R., STIRLING and COZENS- 
HARDY, L.J,T. 

Gold Co., In re (,s npra), dictum questioned. 

Metropolitan Bank, In re, Heirou’s Case 
(1880) 49 L. J. Ch. 651 ; 15 Ch. D. 139 ; 
43 L. T. 299.— c.A. james, baggallay 
and bramwdll, l.jj., d housed. 

North Australian Territory Co., In re (1890) 
59 L. J. Ch. 654 ; 45 Ch. D. 87 ; 63 L. T. 77 ; 38 
W. R. 561 ; 2 Meg 239. — C.A. COTTON, BOWEN 
and pry. L.JJ. 

bowen. l.j. — H aving regard to those charac- 
teristics of this section (sect. 115) which I have 
touched upon, I certainly should be loth to con- 
clude that the witness, if I may call him a 
witness, the examinee, the person who is to be 
examined, and against whom or upon whom the 
order has been served, has not a locus standi to 
complain that that order is oppressive or hard 
upon him ; and though it is not necessary to 
decide one way or the other in this case, it 
seems to me that the point ought to he left open, 
notwithstanding the language of the late M R. 
in Gold Co., In re, which seem to me, at the 
first blush, to go too far, and indeed to be con- 
trary to the decision in Hernia's Case. — p. 658. 

North Australian Territory Co., In re, 

dwtntgui.hed. 

London and Northern Bank, In re, Archer, Ex 
parte (1901) 85 L. T. 698 ; 50 W. R. 262— c.A. 
V. WILLIAMS, ROMEK and COZENS-HAUDY. L.JJ. 

Costs. 

Humber Ironworks, and Shipbuilding Co., 
In re (1866) 35 Beav. 346 ; L. R. 2 Eq. 
15 ; 12 Jur. (N.s.) 265 ; 14 L. T. 216.— 
ROMILLY. M.R., not followed. 

European Banking C'o., In re. Baylis, Ex 
parte (1866) 35 L. J. Ch. 690 : L. R. 2 Eq. 521 ; 
12 Jur. (N.S.) 615 ; 15 L. T. 310.— KINDERSLEY, 
V.-C. 

Humber Ironworks &c. Co., In re, and 
European Banking Co., In re, considered. 

Anglo-Egyptian Navigation Co., In re (1S69) 
L. R. 8 Eq. 660 ; 21 L. T. 19. 

[Counsel having urged that in Albion Bank, 
In re, on December 8, 1866. where the petition 
was opposed by more than one set of creditors 
and dismissed, Stuart, V.-C. went further than 
European Banking Co., In re.~] 

james. v.-c. — I am of opinion that the proper 
view of all these cases is that which is attributed 
to Stuart, V.-C., who is understood to have said 
he would not adopt any rule as to allowing only 
one set of costs to opposing shareholders or 
creditors. — p. 662. 

Bank of London Assurance Association, In 
re, Part’s Case (1870) L. R. 10 Eq. 622 ; 
23 L. T. 305 ; IS W.R. 977. — BACON, v.-c., 
not followed on question of costs. 

Mutual Society, In re, Grimwade v. Mutual 


Society (1SS1) 30 L. J. Ch. 400 ; 18 Ch. D. 530 ; 
30 W. R. 242. — JESSEL, M.R. 

Bank of Hindustan, China and Japan, In re, 
Macknll-Smitli’s Case (1867) 37 L. J. Ch. 
185 ; L. R 3 Ch. 125 ; 17 L. T. 339 ; 16 
W. R. 170. — cairns, Tj 5 .. followed. 

Trent and Humber Shipbuilding Co., In re, 
Bailey and Leetham. Ex p&rte (1869) 38 L J. 
Ch. 485 ; L. R. 8 Eq. 94 ; 20 L. T. 301 . 17 W R. 
1079. — JAMES. V.-C. 

Mackrill - Smith’s Case and Bailey and 
Leetham’s Case, followed. 

Home Investment Society, In re (1880) 14 Ch. 
D. 167 ; 28 W. R. 576.— MALINS, V.-C. 

Marlborough Club Co., In re (1868) L. R. 5 
Eq. 365. — romilly. M.R. ; and Marl- 
bordugh Club Co., In re, Percival, Ex, 
parte (1868) L. R. 6 Eq. 519.— romilly, 
M.R., explained. And see post, col. 617. 

Cape Breton Co. v. Penn (1881) 50 L. J. Ch. 
321 ; 17 Ch. D. 198 ; 44 L. T. 445 ; 29 
W. R. 386. — C.A. JESSEL. M.R., COTTON 
and LUSH, JJ., applied. And see. post, 
col. 617. 

Home Investment Co., In re, discussed and 
distinguished. 

Dronfield Silkstone Coal Co., In re (No. 2) 
(1883) 52 L J Ch. 968 ; 23 Ch. D. 511 ; 31 W. R. 
671.— CHITTY, J. 

Home Investment Society, In r followed. 

Dronfield Silkstone Coal Co., In re (No. 2), 

not followed. 

Dominion of Canada Plumbago Co., In re 
(1884) 53 L. J. Ch. 394, 702 ; 27 Oh. D. 33 ; 50 
L. T. 518.— PEARSON, J. and C.A. BAGGALLAY, 
cotton and lindley, l.jj. 

Mackrill-Smith’s Case; Home Investment 
Society, In re, and Percival, Ex parte 

(supra), applied. 

National Building and Land Co., In re, 
Clitheroe, Ex parte (1885) 15 L. R. Ir. 47. — 
CHATTERTON, V.C. And SOP, post, COl. 017. 

Home Investment Society, In re, and Dominion 
of Canada Plumbago Co., In tq, principle 
applied. 

Bluudell, In re, Blundell r. Blundell (1890) 
59 L. J. Ch. 269 ; 44 Ch. D. 1 ; 62 L. T. 020 ; 
38 W. R. 707.— c.A. COLLINS, LINDLEY and 
LOPES, L.JJ, 

Dominion of Canada Plumbago Co., In re, 

d iseussed. 

Staffordshire Gas and Coal Co., In re (1893) 
63 L. J. Ch. 69 ; [1893] 3 Ch. 523 ; 8 R. 365 ; 69 
L. T. 376. — kekewich, J. 

Staffordshire Gas and Coke Co., In re, 

overruled. 

R. Bolton & Co., In re, Salisbury-Jones and 
Dale’s Case (1895) 64 L. J. Ch. 285 ; [1895] 1 
Ch. 333 ; 12 R. 177 ; 72 L. T. 171 ; 2 Manson 
221. — c.A. 

LINDLEY, L J. — The summons m this case was 
taken out by the appellants, not by the liquidator. 
Under such circumstances it is clear that the 
appellants are only entitled to costs out of the 
assets of the company. Kekewich, J. appears to 
have thought, in the similar case of Staffordshire 
Gas and Coke Co., In re, that the practice was 
the other way, and that an order ought to be 
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made against the liquidator personally ; but that 
is not so unless the liquidator has done something 
to make himself personally liable for the costs. 
— p. 285. A. L. smith, L.J. concurred. 

Marseilles Extension Ey. and Land Co., In 
re, Smallpage’s and Brandon’s Cases (1885) 
55 L. J. Ch. 116 : 30 Ch. D 59S.— PEAR- 
vSON, j. ; Home Investment Society, In re ; 
Mackrill-Smith’s Case, and Dominion of 
Canada Plumbago Co., In re (supra), dis- 
cussed and fallowed 

Cape Breton Co. v. Eenn [supra), explained. 

Percival, Ex parte (supra), Dronfield Silk- 
stone Coal Co., In re (No. 2) (supra), and 
Clitheroe, Ex parte (supra), not followed. 
London Metallurgical Co., In re, Parker, Ex 
parte [1895] 1 Ch. 758 ; 61 L. J. Cb. 112 ; 72 L. T. 
121 ; 13 R. 136 ; 13 W. R. 176 ; 2 Manson 276. 

v. williams, J. — It was at one time'contended 
that the terms of the Companies Act, 1862, were 
such that a successful litigant in proceedings 
with the liquidator, or with the company through 
its liquidators, or with the company after liquida- 
tion had begun, must come m and prove in 
respect of his claim purl passu with the creditors 
of the company who were such at the date of the 
order for winding up. But that contention was 
disposed of by Mahns, V.-C. in Home Investment 
Society, In re. . . . Lord Caims, in Smith, Ex 
parte (which Mr Cross says has been misunder- 
stood), decided at least this, that a successful 
litigant m proceedings commenced after the 
winding-up order has a right to be paid in 
priority to the general costs of the liquidation. 
To my mind that is laid down in the plainest 
possible manner by Lord Cairns, and subsequent 
cases recognise that he did so. The proposition 
that a successful litigant is entitled to be paid 
in priority to the general costs of the liquidation 
was affirmed in Home Iniestment Society, In re, 
and also in Dominion of Canada Plum buyo Co., 
In re — certainly by Pearson, J. and as I read it 
by the C. A. also. . . . When once a peison is in 
a position to say, “ I am entitled to rank on this 
fund,” that is to say, the assets available for the 
purposes of liquidation, he and all other per- 
sons m the same position must be dealt with 
on a footing of equality irrespective of the dates 
of their judgments. The obtaining of the order 
for costs creates no sort of a charge on the assets, 
but I cannot see that Cape Breton Co. v. Fenn 
decides more than that. . . . The remarks of 
Sir G. Jessel in that case only show that when 
there is an insolvent fund, and various claimants 
have obtained orders for costs entitling them to 
rank on that fund, such persons obtain no charge 
on the fund, and the dates of the orders give no 
priority. The liquidator seeks to treat that case 
as a decision that a successful litigant who gets 
an order for costs is not entitled to payment until 
the liquidation has been completed, so that pro- 
vision may be made for the whole costs of the 
liquidation, 'including contingent debts, and fresh 
debts incurred of the character of those to which 
priority is given under r. 31 of the Rules of 1890, 
or the general practice of the Chancery Division. 
I do not understand the case to decide anything 
of the kiud, and I am not going to hold that the 
right to payment is postponed until all possible 
claims, contingent or otherwise, m the wmcling- 
up have come in. . . . It is said that Lord 
Romilly decided in Percival , Ex parte, that the 
litigant was not entitled to immediate payment, 


and that no order for payment to him could be 
made while the liquidator’s remuneration re- 
mained unpaid , and it seems to me that he did 
so decide. But I cannot agree that that decision 
was recognised as correct by the C. A. in 
Dominion of Canada Plumbago Co., In re. 
When that case was before Pearson, J. he said 
in terms that the litigant was entitled to be paid 
forthwith, and that means, of course, in con- 
junction with others m the same position, and 
subject to abatement in case of deficiency. But 
it is said that the L.JJ. went on a different 
principle and followed Percival, Ex parte. It 
seems to me that they did nothing of the kind. 
The order made m Dominion of Canada Plum- 
bago Co., In re, was that the liquidator should 
pay Kirby, who was the litigant, the taxed costs 
of his litigation, and should be at liberty to 
retain the amount out of the assets of the 
company. . . The decision there [Smallpage's 
and Brandon's Cases] was as to the circumstances 
under which a liquidator ought to be ordered 
personally to pay the costs of proceedings in 
which he has been unsuccessful, and has nothing 
to do with the question raised in the present 
case . . . I might ]ie thought wanting in respect 
for the Irish Court if I did not refer to Clitheroe , 
Ex parte. The final words of the judgment in 
that case are as follows : I do not, however, 
thjnk that they are entitled to an order for 
immediate payment, as this might possibly inter- 
fere with the rights of other persons ; and 
Percival, Ex parte, and Dnuson's Estate Fire- 
clay Co., In re (supra, col. 578), are authorities 
against making such an order.” Those words 
seem to support the contention of the liquidator 
in the present case ; but the Irish case is perhaps 
the only direct authority m his favour, unless 
Percival , Ex parte . is one. In Clitheroe, Ex 
parte , however, the Court was dealing with a 
very different case from this. The company was 
being wound up under the supervision of the 
Court, and the landlords of property held by 
the company, without obtaining the leave of the 
Court, brought an action to recover possession, 
and obtained judgment. Under these circum- 
stances it was held that they could not have an 
order for immediate payment of their taxed 
costs. The decision does not seem to me to 
accord with the current of authority m this 
country — pp. 763 — 770. 

Horlock v. Priestley (1887) 8 Sim. 621. — 
SHAD WELL, V.-O., approved. 

Boynton v. Boynton (1879) 4 App. Cas. 733 ; 
41 L. T. 450 ; 27 W. R. 825.— H L. (E.). 
CAIRNS, L.C., LORDS HATHEELEY and 
Blackburn ; affirming (1878) 9 Ch. D. 
250.— C.A. JAMES, BRETT and COTTON, 
L.JJ., principle applied. 

London Drapery Stores, In re (1898) 07 L. J. 
Ch. 690 ; [1898] 2 Ch. 684 ; 79 L. T. 592 ; 47 
W. R. 118 ; 5 Manson 33S.— weight, j. 


COMPROMISE. 

Gordon v. Gordon (1816 — 1821) 3 Swanst. 400. 
468 ; 19 R. R. 230, commented on. 

Malone v. Malone (1841) 8 Cl. & F 179 . West 
637 : 3 Ir. Eq. R. 536 ; S.’ C. now. Malone r. 
O'Connor, 2 Dr. & Wal. 491, 536. 
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Gotten ham, L.C.— The ease of Gordon v 
Gordon is entitled to, the highest considera- 
tion ; because it is a "case which Lord Eldon 
decided ; and Lord Eldon’s observations, as 
reported, would imply that he doubted, at least, 
whether it might not have been better to have 
decided upon the other parts of the case before 
the expense was mcuned of an issue a-, to 
whether the plaintiff was heir-at-law or not. I 
cannot but feel very considerable doubt whether 
these expressions did tall from Loid Eldon, at 
least, without some qualification, which is not to 
be found m the report ; because when the facts 
of that case are considered (and I very well 
remember the case m the Court of Chancery), it 
it is clear that the Court could not deal noth the 
question without knowing who was the heir-at- 
law. That was a contest between two brothers 
for the family estates : it related to the legiti- 
macy of the elder one, the younger brother 
claiming, because he alleged the elder brother 
was illegitimate. In that contest the parties 
came to an arrangement between themselves, 
by which they agieed upon a certain division of 
the property. It afterwards appeared that the 
younger biother, at the time he got his elder 
brother to enter into this compromise upon the 
supposed doubt whether the marriage of their 
parents had taken place anterior to the biith of 
the eldest sou, was m possession of evidence of 
the .marriage ; and that he. therefore, had in- 
duced his brother to part with this property, to 
which the elder brother was cleaily entitled, 
upon the supposition of there being a doubt as 
to the marriage, when, in point of fact, he was 
in possession of evidence to prove it. The elder 
brother discovering this, filed his bill to be 
released from that arrangement, upon the ground 
that the younger brother had practised a fraud 
upon him, and ultimately he succeeded. But 
how could that question have been decided 
between the parties without the fact being 
known whether the elder brother was legitimate 
or illegitimate ’ The whole foundation of the 
charge was, that his younger brother knew it, 
and concealed the fact from him when he got 
linn to come into the arrangement. It is im- 
possible, theiefore, that Loid Eldon could have 
meant this : that the Court had decided whether 
the arrangement was fraudulent or not, without 
first ascertaining the fact upon which the 
existence of the alleged fraud rested. — p. 200. 

Grey v. Pearson (1857) 26 L. J. Ch. 173 ; 6 

H. L. Cas. 61 ; 3 Jur. (n.s.) 823. followed. 

Faber r. Lai horn (Earl) (1897) 77 L. T. 168. — 
HAWKINS, J. 

Collingham v. Sloper ; Foreign, American and 
General Investments Trust v. Sloper (1893) 62 
L. J. Ch. 116 ; [1893] 2 Ch. 96 ; 3 R. 272 ; 69 
L. T. 39 ; 41 W. R. 650. — NORTH, J. ; reversed, 
(1894) 64 L. J. Ch. 149 ; [1894] 3 Ch. 716 ; 12 
R. S7 ; 71 L. T. 456.— c.A. 

Gilbert v. Endean (1878) 9 Oh. D. 259 ; 39 

L. T. 404'; 27 W. R. 252.— C.A. JE8SEL, 

M. R., BRETT and COTTON, L.JJ., followed. 

Emeris r. Woodward (1S89) 59 L. J. Ch. 230 ; 

43 Ch. D. 185 , 61 L. T. 666 ; 38 W. R. 346.— 
NORTH, J. 

Walters v. Morgan (1861) 3 De G. F. & J. 

718, 723 ; 4 L. T. 758.— L.C.; and Ellard v. 


Llandaff (Lord) (1810) 1 Bull A B. 241 ; 12 
R. R. 23, discussed. 

Turner r. Gieen (1895) 64 L. J. Ch. 539 ; 
[1895] 2 Ch. 205 ; 13 R. 551 ; 72 L. T. 763 ; 43 
W. R. 537. 

chitty, J. — I cannot discover that Ellard v. 
Llandaff (Lord) has been either approved or dis- 
approved m any other ease ; but it is questioned 
in Fry on Specific Performance (3rd eel.), p. 333, 
where the author says that if the case is to be 
supported on the ground of the silence of the 
lessee as to the life being in r.rtrenus, it must be 
on the principle that the silence, though not 
fraud, constituted such unfairness m the con- 
tract as to stay the hand of the Court. — p. 541. 


CONDITION. 

Construction and Validity. 

France’s Case (1610) 8 Go. Rep. 89, b. : Fry 
v. Porter (1670) 1 Veutr. 199 ; 1 Mod. 
300 , Raym. 236 : and Malloon v. Fitz- 
gerald (1683) 3 Mod. 29; Skill. 125, 
followed. 

Rundall v. Eeley (1666) Cart. 92, 170 ; 1 
Mod. 314 — bridueman, c.J , overruled. 

Doe d. Kenrick i. Beauclerk (1809) 11 East 
657; 11 II. R. 307. — ELLENB0 ROUGH, C.J. 

Byng v. Strafford (Lord) (1843) 12 L. J. Ch. 
169 ; 5 Beav 558 , 7 Jur. 98— LANGDALE, M.R ; 
affirmed, mm. Hoare v. Byng (1844) 10 01. & F. 
508 ; 8 Jur. 563— H L. (E). lyndhurst, l.C , 
LORDS BROUGHAM, COTTENHAM and CAMP- 
BELL. 

Mitchel v. Reynolds (1711) 1 F. AV ms 181. 
— PARKER, C J., appro ied 

Wilkinson r. Wilkinson (1871) 40 L J. Ch. 
242 ; L. R. 12 Eq. 604 ; 24 L. T. 314 ; 19 W. It. 
558. 

STUART, V.-C. — In Mitchel v. Reynolds, 
Parker, C.J. has classified such conditions- as 
these. He said, ll All the instances of conditions 
against law in a proper sense are reducible under 
one of these heads : First, either to do something 
that is malum in se, or malum prohibitum. 
Secondly, to omit the doing of something which 
is a duty. Thirdly, to encourage such crimes 
and omissions. Such conditions as these the 
law will always, and without any regard to 
circumstances, defeat ; being concerned to 
remove all temptations and inducements to 
those crimes.” — p. 244. 

Stapilton v. Stapilton (1789) 1 Atk. 2.— 
hardwicke, L.O., principle applied. 

Cooke Turner (1846) 17 L. J. Ex. 106 ; 15 
M. & W. 727. — roleE, b. (for the Gourt) ; 
(1847) 16 L. J. Ch'. 487 ; 15 Sim. 611 ; 11 Jur. 
702.— SHAD WELL, V.-C. 

Cooke v. Turner, approved. 

■ Diokson, In re (1850) 20 L. J. Oh. 33. — 
ROLEE, V.-C., discussed. 

Evanturel v. Evanturel (1874) 43 L. J. P. C. 
58 ; L. R. 6 P. C. 1 ; 23 W. R. 32 ; 81 L. T. 105. 

SIR J. COLVILE (for self, SIR B. PEACOCK, SIR 
M. smith and SIR R. COLLIER). — There are un- 
doubtedly dicta and even decisions in some of 
the earlier cases to the effect that conditions of 
this kind [fhat a legatee disputing the will 
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should he deprived of its benefits] were to he 
held to be in terrorem only, and, m the language 
of the Touchstone, “ against the liberty of the 
law.” But m the case of personal legacies, 
effect was given to the condition if there was a 
gift over on the breach of the condition. The 
whole law on this subject appears to their lord- 
ships to have been considered and put upon a 
sound foundation by4he Court of Ex. in Cooke v. 
Turner, upon the case sent to them by the Court 
of Ch. It was suggested at the bar that that 
ruling was not acted upon by the Court of Ch. in 
the particular case. But, from the report of 
that case in the loth volume of Simons’ Reports, 
it appears that, though pressed to send the case 
before another Court of law. the V.-C. of England 
declined to do so, but directed, in the interest of 
the unborn issue of a marriage, an issue so framed 
as not to involve the forfeiture by the legatees of 
their legacy under the clause assumed to be valid. 
Dickson , Ex parte, which was decided by Lord 
Cranworth as V.-C., after his judgment in Cooke 
v. Turner , is supposed to conflict with the latter. 
But it does not really do so. No doubt the 
learned judge says of such conditions as the 
present, that they had been “ considered (whether 
justly or not it is unnecessary to inquire) as con- 
trary to the policy of the law.” But he was not 
in any way called upon to decide that question : 
he was dealing with a condition of a very different 
kind, to which he gave effect. The real effect of 
his judgment is only that, if the condition be 
conditio rei licitcc , it ought to be enforced. It 
does not affect the authority of Coolie v. Turner. 

— p. 68. 

Tennant v. Braie (1609) Toth. ed. 1671, 
p. 141 ; ed. 1820, p. 78 ; Brown v. Peck 
(1768) 1 Eden 140. — henley, l.k. ; 
and Wren v. Bradley (1848) 17 L. J. Ch. 
172 ; 2 De G. & Sm. 49 ; 12 Jur. 168.— 
KNIGHT bruoe, v.-c., considered. 

Moore, In re, Trafford v. Maconochie (1888) 67 
L. J. Ch. 320, 936 ; 39 Ch. D. 116 ; 59 L. T. 
681 ; 37 W. R. 83 ; 52 J. P. 596.— C.A. ; 
affirming 36 W. R. 427.— KAY, J. 

Cotton, Tj.j. — In Tennant v. Braie, upon the 
fair construction of the words, the gift was a 
gift upon condition, not a limited gift. A sum 
was to be paid once for all if a woman was 
divorced ; there was nothing imposing a limit 
on the duration of the gift. In Brown v. Peck 
the report is not clear either as regards the 
facts or the principle laid down. The testator, 
after noticing that his niece had married without 
the consent of her mother, directed that if she 
lived with her husband his executors should pay 
her 21. per month and no more, but if she lived 
from him and with her mother, then they should 
allow her 51. per month Lord Henley treated 
this as a condition, for he says, “ the condition 
annexed being both impossible at the time of 
imposing it and contra bonos mores, the legacy 
was simple and pure.” What was meant by 
“ impossible” it is hard to say ; but that is not 
material. All that is of importance is that it 
was treated as a condition, and the words could 
reasonably be so construed. Wren v. Bradley 
occasions more difficulty. There was first a gift 
of an annuity to the testator’s daughter, subject 
to conditions which were contra bonos mores. 
Then there was a gift of the income of one-third 
of an accumulated fund to the same daughter 
“ during such time as she shall continue to live 


I apart from her husband, Abraham Wren ; ” and 
then came a condition m the form of a sub- 
sequent condition, that if she should at any time 
cohabit with her husband, then “ during such 
time as she should cohabit with him ” the income 
should be paid to other persons. It was proved 
that at the date of the will she was living apart 
from her husband. The Y.-G. appears to have 
been impressed by that, and to have looked at 
the gift of the income as an immediate gift of it 
to the wife, subject to a proviso that if she 
returned to cohabitation the trust for payment 
to her should cease. I think this was the real 
ground of his decision, though he does not clearly 
state his reasons. ... If that construction of 
the will be adopted as correct, there is no diffi- 
culty about the decision, for as to the annuity, 
the rule of the civil law clearly applied. — p. 938. 

bowen, l.J. to the same effect, ery, L.J. 
concurred. 

Moore, In re, Trafford v. Maconochie, dis- 
tinguished. 

Corbett v. Corbett (1888) 68 L. J. P. 17 ; 14 
P. D. 7; 60 L. T. 74; 37 W. R. 114.— O.A. 
COTTON", BINDLEY and BOWEN, L.JJ. 

Branco v. Alvares (1746) 3 Atk. 342. — 
HARDWICKE, L .0., followed. 

Tollner v. Marriott (1830) 9 L. J. (O.s.) Ch. 
14 ; 4 Sim. 19.— STUART, V.-C. 

Tollner v. Marriott, dinting wished. 

Hartley, In re, Stedman r. Dunster (1887) 56 
L. J. Oh. 664 ; 34 Gh. D. 742 ; 56 L. T. 565 ; 35 
W. R. 624. 

NORTH, J., after referring to this case, and 
pointing out that the report m the Law 
Journal contained facts not in the other 
report, said: That seems to differ from the 
present case in various respects. In the first 
place, I do not see my way to construe this will 
as the V.-C. construed the will in that case, 
because I should have to say that the condition 
imposed on the next-of-kin of establishing their 
rights within a year was of no importance, and I 
cannot see how that requirement can be got rid 
of by any judgment for the administration of the 
estate. In the next place there is this difference. 
The learned judge proceeded on the fact that a 
general decree had been made for the adminis- 
tration of the estate. That is not the case here. 
The parties have taken advantage of a mode of 
proceeding which enables them to do without a 
general administration decree, and have adopted 
proceedings by which the Court can deal with 
questions which arise in administering the trusts 
of the will without administering the trusts 
generally. Therefore, whatever the effect of a 
general administration decree would have been, 
it has no application in the present case. — 
p. 566. 

Stulz’s Trusts, In re (1853)22 L. J. Ch. 917 ; 
4 De G. M. & G. 404 : 17 Jur. 749 ; 1 
W. R. 499— KNIGHT BRUCE and TURNER, 
l.jj., approved. • 

Sutton, Carden & Co. v. Goodrich (1899) 80 
L. T. 765. — KENNEDY, J. ; and SampBon, 
In re, Sampson v. Sampson (1896) 65 
L. J. Gh. 406 ; [1896] 1 Gh. 630 ; 74 
L. T. 246 ; 44 W. R. 557. — Stirling, J., 
principle applied. 

Bates y. Bates (1884) 19 L. J. N. C. 67 ; 



623 


CONDITION. * 


624 


W. N. (1884) 129.— PEARSON, J., not 
followed. 

Greenwood, In. re, Sutcliffe v. Gledhill (1901) 
70 L. J. Oh. 326 ; [1901] 1 Ch. 887 ; 84 L. T. 
118 ; 49 W. R. 461. — earwell, j. 

Sheffield, v. Orrery (lord) (1745) 3 Atk. 282. 
— HARDWICKE, L.C., applied. 

Webb v. Grace (184S) 18 L. J. Ch. 13 ; 2 Ph. 
701 ; 12 Jur. 987.— TOTTENHAM, L.C. ; reversing 
8. C. nom. Grace v. Webb (1846) 16 L. J. Ch. 
113 ; 15 Sim. 384. — SHADWELL, v.-o. 

Webb v. Grace, distinguished , Machu, In re 
(1882) 21 Ch. D. 838 ; 47 L. T. 577 ; 30 W. E. 
837. — CHITTY, J. ; Corbett v. Corbett (col. 622). 

Machu, In. re, discussed. 

Dugdale, In re. Dugdale v. Dugdale (188S) 57 
L. J. Ch. 634 ; 38 Ch. D. 176 ; 58 L. T. 581 ; 36 
W. E. 462. 

KAY, j. — The words “ conditional limitation ” 
seem t-o be used in that case not in the sense m 
which Fearne and Butler employ them, but rather 
to describe an estate upon which a contingent 
remainder might be limited. According to the 
illustration which I have given from the defini- 
tion by Fearne (Contingent Remainders, 10th 
ed., p. 15), the limitation in Machu, In re, would 
be in a deed a conditional limitation defeating a 
fee-simple, and in a will an executory devise. — 
p. 637. See judgment at length, where the cases 
are reviewed. 

Boss v. Ross (1819) 1 J. & W. 154 : 20 E. R. 
263. — plum EE, m.e., applied. 

Outhbert v. Purrier (1822) Jacob 415 ; 23 R. R. 
104. — PLUMES, M.E. 

Ross v. Ross ; Outhbert v. Purrier, and 
Roe d. Stevenson v. Glover (1845) 14 L. J. 
C. P. 169 ; 1 C. B. 448.— TINDAL, C.J., 
discussed. 

Palmer, Bx parte (1852) 5 DeG. & Sm. 649 ; 17 
Jur. 108. 

PAEKEE, v.-c. said that Boss v. Boss and 
Cicthbert v. Purrier were not altogether to be 
reconciled with Doe v. Glover. 

Roe v. Glover, questioned. 

Gulliver v. Yaux (1746) 8 De G. M. & G. 
167, n. — "WILLE3, C.J., approved. 

Holmes v. Godson (1S56) 8 De G. M.&G. 152 ; 
25 L. J. Ch. 317 ; 2 Jur. (N.S.) 383 ;4W.E. 
415. 

turner, L.J. (after discussing Gulliver v. 
Yaux and other cases) said — In the argument of 
this case, great reliance was placed, on the part of 
the defendants, on Doe v. Glover, but in that case 
the Court seems to me to have proceeded upon 
the ground, that the devise over was not repug- 
nant to or inconsistent with the prior devise, 
and the Court, therefore, certainly did not intend 
to disturb the previous authorities or the prin- 
ciple on which they proceeded. The devise was 
there a devise in fee, and m case the devisee 
should not have parted with or disposed of the 
same, then over.- The Court was of opinion that 
he could not, under that, dispose of it by will, 
but that the testator meant, unless there was a 
parting with or disposition of the estate by deed 
in the lifetime of the first devisee, the devisees 
over would take, and the executory devise over 
to them would be good. I may observe, too, 
that the attention erf the Court seems hardly to 


have been drawn to the point, that the devise 
over*, as it was construed, took away the testa- 
mentary power which was incident to the fee 
first devised. Not one word seems to have fallen 
from the Court or from counsel m the course of 
the argument as to the effect of that decision 
being to contravene the rule of law by which 
every devisee in fee has a testamentary power. 
But it is plain on looking a & the cases, that if a 
man says the estate shall go over if you do not 
dispose of it by deed ; he says, you shall not 
have that power which the law gives of disposi- 
tion by will. That point seems not to have been 
drawn to the attention of the Court, and, I will 
venture to add. that, if Doe v. Glover is to be 
considered as conflicting with the other autho- 
rities, I thmk that the other authorities, and 
especially Gulliver v. Vaux, ought to prevail 
against it. — p. 165. 

knight bruce, l.j. to the same effect. 

MuBchamp v. Bluet (1618) Bridgm. Eep. 
132 ; and Daniel v. Ubley (1625) W. 
Jones 137 ; Latch. 9, 39. 134, followed. 

Doe d. Gill r. Pearson (1805) 6 East 173 ; 2 
Smith 295 ; 8 R. R. 447.— ellenborou&H, G.j, 

Doe v. Pearson, questioned 

Attwater v. Attwater (1853) 23 L. J. Ch. 692 ; 
IS Beav. 330; 18 Jur. 50; 2 W. R. 81— 
EOMILLY, M.E. 

Bragg and Tanner’s Case (1622) Sheppard’s 
Touchstone, 7th ed., vol. i., p. 130, 
approved. 

Attwater v. Attwater , followed. 

Billing v. Welch (1871) 6 Ir. C. L. Rep. 88— 
WHITESIDE, C.J., O’BRIEN and GEORGE, JJ. 

Attwater v. Attwater, distinguished. 

Macleay, In re (1875) 44 L. J. Ch. 441 ; L. R. 
20 Eq. 186 ; 32 L. T. 682 ; 23 W. R. 718. 

jessel, m.e. — I must consider that case, 
recognising, as it does, those older authorities 
as being good law, to have proceeded on the 
particular wording of that will, and more 
especially on the latter clause. I do not say 
that the clause does have the same effect on my 
mind that it had upon the mind of my pre- 
decessor ; but it is useless to criticise a question 
of construction, when you come to the conclusion 
that the judge is intending not to lay down a 
new rule of law, but is simply construing the 
particular instrument before him. Therefore I 
consider that Attwater v. Attwater does not 
affect the law of the case. — p. 445. 

Bragg and Tanner’s Case, approved. 

Macleay, In re, commented on. 

Large’s Case (1587) 2 Leon. 82 ; 3 Ibid. 
182, considered, 

Rosher, In re, Bosher v. Rosher (1884) 26 
Cb. D. 801 ; 53 L. J. Ch. 722 , 51 L. T. 785 ; 
32 W. R. 820. 

peaeson, J. (after discussing Muscliamp y. 
Bluet, Daniel v. Vbley, and Doe v. Pearson, 
continued). — In Attwater v. Attwater, no doubt, 
Lord Romilly challenged the correctness of the 
decision in Doe v. Pearson. In Macleay, In re, 
Jessel, M.R., thought that, as Doe y. Pearson was 
decided in the year 1805, it was too late to go 
contrary to it, and, having in Macleay, In re, a 
devise which was very similar to that in Doe v. 
Pearson, he followed what he conceived to be 
the rule in Due y. Pearson, and decided that the 
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condition in Maelcay, In re , was a valid condition. 
If there were nothing else in Maclean, re , I 
do not think I need have discussed it any further, 
because the condition with which I have now to 
deal is not like the conditions in any one of the 
cases to which 1 have referred. But, no doubt, 
there are some observations of the M.R. m 
Mmleay , In re, which were very strongly and 
very properly relied upon by Mr. Barber, because 
the authority of Sir G.‘ Jessel is very great. I 
cannot possibly ignore those observations, and 
I feel bound to take exception to them, for I 
cannot agree with the propositions which they 
lay dowui. After citing those sections from 
Littleton to wihich I first referred (sects. 360 — 362), 
and also referring to Mvschamp v. Bluet, Jessel, 
M.R., says : “ So that, according to the old books, 
Sheppard’s Touchstone being to the same effect, 
the test is whether the condition takes away the 
whole power of alienation substantially ; it is a 
question of substance and not of mere form.” 

I apprehend that the meaning of the word “ sub- 
stantially ” -is this : Does it really deprive the 
devisee of the power of alienation, or does it 
only so restrain it that m effect he still has the 
power of alienation ? If the latter it is good. 
The M.R. continues: “Now, you may restrict 
alienation m many ways. You may restrict 
alienation by prohibiting a particular class of 
alienation, or you may restrict alienation by 
prohibiting it to a particular class of individuals, 
or you may restrict alienation by restricting it to 
a particular time. In all those ways you may- 
limit it,, and it appears to me that in two ways, 
at all events, this condition is limited. First, it 
is limited as to the mode of alienation, because 
the only prohibition is against selling. There are 
various modes of alienation besides sale : a person 
may lease, or he may mortgage, or he may settle ; 
therefore it is a mere limited restriction on aliena- 
tion in that way. Then again, it is limited as 
regards class : he is never to sell it out of the 
family, but he may sell it to any one member of 
the family. It is not, therefore, limited in the 
sense of theie being only one person to buy ; the 
will shows there were a great many members of 
the family when she made her will ; a great 
many are named in it ; therefore you have a 
class which probably was large, and was cer- 
tainly not small. Then it is not, strictly speaking, 
limited as to time, except in this way, that it is 
limited to the life of the first tenant m tail ; of 
course, if unlimited as to time, it would be void 
for remoteness under another rule. So that this 
is strictly a limited restraint on alienation, and 
1 unless Coke upon Littleton has been overruled, 
or is hot good law, this is a good condition.” 
With all deference to Sir G. Jessel, I do not find 
in Coke upon Littleton that which he seems to 
have found, and I must say this, that when you 
refer to Coke upon Littleton, with all deference 
to that learned judge, we must bear in mind that 
he was not always consistent with himself. I 
find, for instance, this (Co. Litl. 223 b) : “ And 
yet if a man make 'a gift in tail, upon condition 
that he shall not make a lease for his own life, 
albeit the estate be lawful, yet the condition is 
good, because the reversion is in the donor.” 
When, however, I turn to Sir Anthony Mild- 
may's Case ((1606) 6 Co. Rep. 43 a) I find 
this : “ So if a man makes a gift in tail, on con- 
dition that he shall not make a lease for his 
own life, it is void and repugnant.” I find also 
this (Co. Litt. 223 b) : “ If a man make a gift m 


tail, upon condition that he shall not make a 
lease for three lives, or twenty-one years, accord- 
ing to the statute of 32 Hen. 8, the condition is 
good, for the statute doth give him power to 
make such leases, which may be restrained by 
condition, and by his own agreement ; for this 
power is not incident to the estate, but given to 
him collaterally by the Act, according to that 
rule of law, quilihet potest rena uctare jun pro se 
uitroclucto." And in Mary Bo rting ton's Case 
((1614) 10 Co. Rep. 39 a) there is this ■ “ For 
suppose that a man makes a gift in tail, and 
further grants, that he may make leases for years 
or lives according to the said Act ; or to levy a 
fine -with proclamations, according to the Acts 
in such case to bar his issues ; provided always, 
that he shall not make leases, or levy a fine : 
none will deny but such proviso would be 
repugnant : and, by consequence, in the other 
case, when such incidents are tacitly implied ” — 
that is, whether the incidents are mentioned or 
not, you cannot make a condition of that kind. 

1 think, therefore, Lord Coke must be read with 
a certain amount of caution, and I may say that, 
if any one will take the trouble to read two or 
three passages in .Sheppard’s Touchstone, he will 
find that the learned professors of the law are 
perpetually at loggerheads as to what is a good 
condition, and the reason is that they have 
departed from the first principle, that a con- 
dition which is repugnant to a gift is a void 
condition, and the exceptions have been made 
without any principle at all, and it is therefore 
perfectly impossible to say by any rule what 
exceptions are good and what are bad. I should 
be very sorry to do Hir G Jessel any injustice, 
and I must honestly say that m attempting to 
criticise so able and learned a judge I am always 
afraid of falling into some error myself, and I 
am not quite certain that I understand correctly 
the extent to which m those passages he means 
to go. If he means to assert that, provided you 
give a power to mortgage or lease, you may 
restrain the power to sell, all I can say is, that I 
most respectfully differ from him, and I cannot 
understand how, after he had cited the maxim 
from Coke which he had quoted, he should have 
tried to lay down any such doctrine. — p. 817. 

His lordship then considered Larye's Case. 

Serjeant Rudhall’s Case, Savile, Case civ. 
p. 76 ; S. C. mm. Rudhall v. Mlward 
(1586) Moore 212 ; 1 Leon. 298, approved. 

Maoleay, In re, dictum of jessel, m r. ; 
and Dunn v. Flood (1883) 53 L. J. Cli. 
537 ; 25 Ch. D. 629, dictum of NORTH,- J., 
dismissed and followed. See “ Vendor 
AND PURCHASER.” 

Hollis’ Hospital Trustees and Hague’s Con- 
tract, In re (1899) 68 L. J. Ch. 673 ; [1899] 

2 Ch. 540 ; 81 L. T. 90 ; 47 W. R. 691.— byrne, 
J. See judgment at length. 


Performance. 

Yates v. University College, London, 27 L. T. 

538 ; 21 W. R. 242. — BACON, V.-C. ; reversed, 
(1873) 42 L. J. Ch. 566 ; L. R. 8 Ch. 454 ; 28 
L. T. 461 ; 21 W. R. 533.— c. A. selborne, 
L.c. and MELlilSEt, Ii.J. ; C.A. affirmed, (1875) 
45 L. J. Ch. 137; L. R. 7 H. L. 438.— 
H.Ii. (E.). CAIRNS, L.C., LORDS CHELMSFORD 
and HATHERLEY. ' 
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Hawkins v. Luscombe' (ISIS) 2 Swanst. 
375. — eldon, L.c, ; and Doe d. Ins- 
combe v. Yates (1S22) 5 B. & Aid. 
544.— ABBOTT, c J. (for the Court), dis- 
cussed. 

Walker v. Walker (1860) 29 L. J. Cli. 
856 ; 2 De G. F. & J. 255.— CAMPBELL. 
L.C. ; Gath v. Burton (1 839) 1 Beav. 
478 ; 3 Jur. 817. — LANGDALE, m.r. : 

Smith, In re, Keeling v. Smith [post 
col. 634) ; and Tanner v. Tebbntt (1843) 
12 L. J. Ch. 216 ; 2 Y. & C. C 0. 225 : 

7 Jur. 339.— KNIGHT BRUCE, V.-C., dis- 
tinguished 

Sevan v. Mahon-Hagan (1893) 31 L. R. Ir. 
342.— C.A. PORTER, M.R., PALLES, C.B., FITZ- 
GIBBON and BARRY. L.JJ. 

PORTER, M.R. — Doe v. Yates shows that a 
name may be voluntarily assumed, and I know 
of no authority for saying that arms also may 
not be voluntarily assumed by a person entitled 
to bear them. Some cases were cited to show 
that the conduct of the testator had fieed 
the defendant from the condition. . . . That 
( Walker v. Wullier') was a case where the 
testator by his own act, subsequent to the will, 
rendered impossible the performance of the condi- 
tion imposed by the will, and it was held that the 
condition had been discharged by the testator 
himself. In Gath v. Burton the condition was 
that if the legatee should pay a debt due to the 
testator immediately after the death of the 
testator, he should receive the legacy, “ but not 
otherwise.” The testator, before his death, 
accepted a composition in bankruptcy from the 
legatee m discharge of the debt, and the Court 
held that the legacy was payable, as the debt 
had been forgiven and abolished by the act of 
the testator himself. Here again the ratio 
decidendi was, that owing to what the testator 
had himself done, the performance of the condition 
would have involved an impossibility. In the 
case before us, however, there was no impossi- 
bility in the way of assuming the testator’s 
arms. It is absurd to say that by not giving 
money to do the act he rendered it impossible. 
We were also referred to Smith , In re. There 
the question was whether a marriage had been 
consented to by trustees, and it was held 
on the facts that their consent had been 
substantially given. Similarly m Tanner v. 
Tebbutt there was a condition that the legatees 
should appear personally before the executors, 
and prove their identity, and the condition 
was held to be substantially satisfied by the 
legatees appearing personally before the soli- 
citor of one executor and the partner of the 
other acting for them, and establishing their 
identity to them, on the ground that the con- 
dition “ personalty ” only applied to the legatees 
and not to the executors. Whether rightly • 
or wrongly, these two cases were decided simply 
on the ground that the conditions imposed on 
the legatees had been substantially perfected. 
— p. 356. 

Brandon \y Eobinson (1811) 1 Rose J97 ; 
S. C. nom. Brandon, Ex parte, 18 Yes. 
429; 11 R. R. 226. — eldon, L 0. ; and 
Dickson’s Trusts, In re (1850) 20 L. J. 
Ch. 33 ; 1 Sim. (n.s.) 37 : 15 Jur. 282.— 
rolfe, v.-c., discussed. 

Brandon v. Aston (1842) 2 Y. & C. C. C. 
24 ; 7 Jur. 10. — KNIGHT BRUCE, V.-C. ; 


and Shee v. Hale (1807) 13 Ves. 404 ; 9 
R. R. 198. — GRANT, M.R.. followed. 
Rochfort r. Hackman (1852) 21 L. J. Ch. 511 ; 

9 Hare 475 ; 16 Jur. 212 .— turner, v.-O. 

Rochfort v. Hackman, appro red 
Catt’s Tiusts, In re (1864) 33 L. J. Ch. 495 ; 
2 H. & M. 46 : 10 Jur. (N.S.) 536 ; 10 L. T. 409 ; 
12 W. R. 739. — WOOD, Y--C- -dud see post, 
col. 637. 

Forfeiture on Bankruptcy. 

Lear v. Leggett (1830) 2 Sim. 479 ; 7 
L J. (O.S.) Ch. 126. — SHADWELL, V.-C. ; 
affirmed, 1 Russ. & M. 690 . 29 R. R. 143. 
— LYNDHURST, L.C., distinguished. 
Rochfort v. Hackman, applied. 

Amherst’s Trusts, In re (1872) 41 L. J. Ch. 
222 ; L. R. 13 Eq. 464 ; 25 L. T. 870 ; 20 W. R. 
290 .— bacon, v.-c. And see *■ Bankruptcy.” 

Shee v. Hale, Rochfort v. Hackman and 
Amherst’s Trusts, In re, discussed. 

Riggs. In re, Trustee, Ex parte (190!) 70 L. J. 

K. B. 541 , [1901] 2 K. B. 16 ; 84 L. T 428 ; 49 
W. R. 624 ; 8 Manson 233.— WRIGHT, J. 

White v. Chitty (1866) 35 L. J. Ch. 343; 
L. R. 1 Eq. 372 ; 12 Jur. (N.S.) 181. — 
wood, v.-c., followed. 

Lloyd v. Lloyd (1866) L. R. 2 Eq. 722 ; 13 

L. T. 750; 14 W. R. 366.— wood, v.-c. 

White v. Chitty and Lloyd v. Lloyd, 

distinguished. 

Cox v. Fonblanque (1868) 37 L. J. Ch. 622 ; 

L. R. 6 Eq. 482 ; 16 W. R. 1032.— ROMILLY, 

M. R. 

White r. Chitty, followed. 

Trappes i\ Meredith (1871) 41 L, J. Ch. 237 ; 
L. R. 7 Ch. 248 ; 26 L. T. 5 ; 20 W. R. 130. 
— HATHERLEY, L.c. ; reversing (1869) 39 L. J. 
Ch. 366, 727 ; L. R. 9 Eq. 229 ; L. R. 10 Eq. 
604; 21 L. T. 782 ; IS W. R. 1017.— JAMES, V.-C. 

White v. Chitty and Lloyd v. Lloyd, dis- 
tinguished. 

Parnham’s Trusts, In re (1872) L, R. 13 Eq. 
413.— ROMILLY, M.R. 

White v. Chitty, followed but doubted. 
Parnham’s Trusts, In re (1876) 46 L. J. Ch. 
80.— JESSEL, M.R. 

White v. Chitty, Lloyd v. Lloyd, and Parn- 
ham’s Trusts, In re, applied and followed. 
Ancona v. Waddell (1878) 48 L. J. Ch- llo ; 

10 CJi. D. 157 ; 40 L. T. 31 ; 27 W. R. 186- 
HALL, V.-O. 

White v. Chitty, discussed. 

Parnham’s Trusts, In re, explained. 

Samuel v. Samuel (1879) 47 L. J. Ch. 716 ; 12 
Ch. D. 152; 26 W. R. 750.— JESSEL, M.R. 

White v. Chitty, Lloyd v. Lloyd, and Ancona 
v. Waddell, distinguished. 

Robertson v. Richardson (1885) 55 L. J. Ch. 
275 ; 30 Ch. D. 623 ; 33 W R. 897. 

pearson, J. — The circumstance which was 
relied on in all the three cases [>.<?., the above 
three cases] to which I have referred, in order to 
escape from the chance of forfeiture — namely, 
that no right to receive the income an question 
had accrued to the assignee in bankruptcy — is 
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wanting in the present case, and 1 am bound to 
decide that the forfeiture clause took effect, and 
is still m operation. — p. 278. 

Robertson v. Richardson, followed. 

Broughton, In re, Peat v. Broughton (1887) 
57 L. T. 8. — CHITTY, J. 

Trappes v. Meredith, commented on. but 
followed. • 

White v. Chitty and Lloyd v. Lloyd, dis- 
tinguished. 

Metcalfe, In re, Metcalfe • r. Metcalfe [1891] 

3 Ch. 1 ; 60 L. J. Ch. 647 ; 65 L. T. 426.— 
O.A. ; affirming (1889) 59 L. J. Ch. 159 ; 43 
Ch. D. 633. — KEKEWIOH, j. 

lindley, l.j. — It has been held that in order 
'to give effect in such cases [i.e., of forfeiture on 
bankruptcy] to the obvious intention of the 
testator, which is to secure the personal enjoy- 
ment by the legatee of the property left by the 
will, a clause of this kind applies to a bank- 
ruptcy existing at the testator’s death. And so 
far has this doctrine been carried that in Trappes 
v. Meredith, which was followed by Anrom v. 
Waddell , it was held by the C. A. that a for- 
feiture clause applied to a bankruptcy which 
took effect before the date of the will, although 
it was known to the testator. In Trappes v. 
Meredith the decision of James, Y.-C. was over- 
ruled by the 0. A. ; but I should have thought 
the reasoning of the V.-O. in that case was 
sounder than that of the 0. A. However, that 
decision is binding upon us, and we are not at 
liberty to hold that this clause does not apply to 
a bankruptcy which took effect before the will 
came into operation. . . . It was contended that 
because the plaintiff had assets falling in which 
proved sufficient to pay off her creditors, and to 
enable her to obtain an annulment of the bank- 
ruptcy, that gave her the right to deprive the 
other legatees of the rents and profits which they 
had received. None of the authorities go to 
anything like that length, although they have 
strained the language of these forfeiture clauses. 
In all those cases nothing had in fact been done 
before the bankruptcy was annulled. In one 
case, White v. Chitty , Wood. V.-O. said: *• I am 
bound to hold that the act of forfeiture in this 
instance never occurred, because this gentleman 
has always been in possession and receipt of 
these rents, nobody else having been in a position 
to receive them.” So, also, m Lloyd v. Lloyd, 
the bankruptcy was annulled before anything 
was done, no steps having been taken to realise 
the assets ; and the same principle was followed 
in Ancona v. Waddell. On the other hand, in 
Robertson v. Richardson, it was laid down that 
if any income became due under the testator’s 
will which the trustee in bankruptcy of the 
legatee might, but for the forfeiture clause, 
have received, the forfeiture took effect. — p. 5. 

BOWEN, l.j. to the same effect, bey, l.j. 
concurred. 

White v. Chitty, followed. 

Samuel v. Samuel (supra), considered. 

Loftus-Otway, In re, Otway r. Otway (1895) 
64 L. J. Ch. 529 , [1895] 2 Ch. 235 ; 13 R. 536 ; 
72 L. T. 656 ; 43 W. R. 501. — STIRLING, J. See 
judgment, where the other cases are reviewed. 

Manning v. Chambers (1847) 16 L. J. Ch. 
245 , 1 De Gr. & Sm. 282 ; 11 Jur. 466.— 
knight bruce, V.-c. ; and Seymour v. 


Lucas (1860) 29 L. J. Ch. 841 ; 1 Dr. Ac 
Sm. 177 ; 8 W. R. 599. — kindersley, 
V.-C., distinguished. 

Metcalfe, -In re (supra'), approxed. 

West v. Williams (1898) 68 L. J. Ch. 127; 
[1899] 1 Ch. 132 ; 79 L. T. 575 ; 47 W. R. 308. 
— O.A. ; rerersing 67 L. J. Ch. 213 ; [1898] 1 
Ch. 488 ; 78 L. T. 147 ; 46 W. R. 362.— keke- 
WIOH, J. 

CHITTY, L.J. (for self, LINDLEY, M.R. and V. 
williams, L.J.). — Words which grammatically 
refer only to the future have been construed in a 
settlement of the kind, made by will or other- 
wise, as including the past, m order to give effect 
to the intention manifested. It is sufficient to 
refer to Metcalfe v. Metcalfe. There is no 
authority applying any such doctrine to the case 
of a condition m a covenant. In this case there 
is the recital in the settlement that the nephew 
had created certain charges (without specifying 
what they were) on Ins interests under his 
father’s will. In the fact of the recital, it seems 
to me that it cannot be held that there was an 
intention to make past charges a ground of for- 
feiture. Any such supposed intention is directly 
negatived. ... If the past charges formed a 
ground of forfeiture, then the life interest of the 
nephew ceased the moment it arose, and the 
covenant never became operative. — p. 134. 

Roffey v. Bent (1867) L. R. 3 Eq. 759. — 
ROMILLY, M.R., appi oced and followed. 

Eyston, Ex parte, Throckmorton, Re (1877) 
47 L. J. Bk. 62 ; 7 Oh. D. 145 ; 37 L. T. 447 ; 
26 W. R. 181.— O. A. JAMES, BAGGALLAY and 
THESIGER, L.JJ. 

[The word “suffer” was used m Roffey v. 
Bent in contradistinction to the word “ do.” 
This was held to mean the same as ‘‘ permit ” in 
the case under consideration.] 

Blithman, In re (1866) 35 L. J. Oh. 255 ; 
L. R. 2 Eq. 23 ; 35 Bear. 219 ; 12 Jur. 
(N.S.) 84 ; 14 L. T. 6.— romilly, m.r., 
commented on. 

Davidson’s Settlement Trusts, In re (1873) 
42 L. J. Ch. 347 ; L. R. 15 Eq. 383 ; 21 W. R. 
452.— JAMES, L.J. (for WICKENS. V.-C.). 

Davidson’s Settlement Trusts, In re, fol- 
lowed. 

Lawson’s Trusts, In re (1895) 65 L. J. Ch. 95 ; 
[1896] 1 Ch. 175 ; 73 L. T. 571 ; 44 W. R. 280. 
—NORTH, J. 

Blithman, In re, applied. 

Davidson’s Settlement Trusts, In re, and 
Lawson’s Trusts, In re, discussed. 

Hayward, In re, Hayward v. Hayward (1897) 
66 L. J. Ch. 392 ; [1897] 1 Ch. 905 j 76 L. T. 
383 ; 45 W. R. 439 ; 4 Manson 130. 

kekewich, J. — The learned judge in that case 
[Davidson's Settlement Trusts, In re] said it was 
not necessary to consider Blithman, In re, for in 
the case which was then before him the debtor 
had been adjudicated a bankrupt upon his own 
petition. Here that is not the case ; F. B. 
Hayward was made a bankrupt behind his back. 
He was domiciled in England, and Davidson's 
Settlement Trusts, In re, although apparently 
ad ran, does not go to the extent of overruling 
Blithman, In re. Lawson's Trusts, In re, does 
not help'' us, because Blithman , In re, was not 
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cited, and North, J. followed Dari dsn its Settle- 
ment If rusts, In re. There I thmk the man must 
have been domiciled in England. — p. 394. 

Restraint or Marriage. 

Peyton v. Bury (1731) '2 P. Wins. 626.— 
JEKYLL, m.r , distinguished. 

Graydon v. Hicks (1739) 2 Atk 16 , 9 Mod. 
215. — HARDWICKE, L.C., referred to. 

Knight r. Cameron (1807) 14 Yes. 389. — 
GRANT, M.R. 

Graydon v. Hicks, doubted 

Evens r. Addison (1858) 7 W. R. 23 ; 4 Jur. 
(N.s.) 1034. 

wood, v.-c. — I think there must be something 
omitted in the report of this case before Lord 
Hardvvicke. It is one on which the Court could 
not act without further inquiry. — p. 26. 

Peyton v. Bury and Knight v. Cameron, 

referred to. 

Fitzgerald v. Ryan [1899] 2 Ir. R. 637. — 
Q.B.D. ; affirmed, C.A. O’BRIEN, C.J., O’BRIEN 
and ANDREWS, JJ. 

Green v. Green (1845) 2 Jo. & Lat. 529 ; 8 
Ir. Eq. R. 473. — SUDDEN, L.C., discussed. 

Knight v. Cameron and Collett v. Collett 
(1866) 35 Beav. 312 ; 12 Jur. (N.S.) 180 ; 
14 L. T. 94 ; 14 W. R. 446. — ROMILLY, 
M R., distinguished. 

Dawson i . Oliver-Massey (1 876) 45 L. J. Ch. 
217, 519 ; 2 Ch. D. 753 ; 34 L. T. 120, 551 ; 24 
W. R. 993. — c.A. ; reversing jessel, m.r. 

JAMES, L.J. — From the year 182S at least, to 
the present time, wherever the English language 
is spoken, wherever the English law prevails, and 
the English legal literature has been studied, it 
has been taught and accepted as the unquestioned 
doctrine of this Court that the death of one of 
two persons whose consent is required does not 
destroy the gift, but that the consent of the 
survivor is sufficient. Lord St. Leonards in Ire- 
land has carried it even further, because, dealing 
with a question as to land which is supposed to 
be not subject to the peculiar civil law on which 
these cases to some extent proceed with relation 
to real estate, he has decided [Green v. Green] 
that where a man had the power of jointuring 
any wife he should marry with the consent of 
A. B., the death of A. B. did not prevent him 
from jointuring a wife with whom he afterwards 
intermarried. On the other hand it is said, and 
it seems to have been thought by the M.R., in 
dealing with this petition, that the two autho- 
rities which he referred to were the other way. 
One was Knight v. Cameron . . . but in that 
case the point was not only not decided, but 
could not have been decided. There was there 
the consent required of two executors ; one being 
dead, the lady married without the consent of 
the other, and all that the M.R. decided in that 
case was, that she had not married with consent, 
and there was no decision or dictum to the effect 
that marriage with the consent of the survivor 
would not have been a sufficient compliance with 
the condition. Another case before the late 
M.R. was referred to as having some bearing on 
the question, Collett v. Collett; but when that 
comes to be considered, so far from being an 
authority, or recognising as was supposed Knight 
v. Cameron , as an authority the other way, the 


decision is really, as far as it goes, a strong 
authority in favour of the proposition contended 
for by the petitioner in this case ; for there 
a testator, gave a share of his residuary real 
and personal estate to his daughter, to be paid at 
twenty-one, or on her day of marriage, provided it 
should take place with the consent of his widow. 
The widow died : the daughter married under 
age, consequently without the consent of the 
widow, and the M.R. ordered the money to be 
paid out to the daughter on her marriage, no 
doubt treating it as a condition subsequent ; but 
be ordered the money to be paid out to her, 
and he uses this language : “ I think the true ami 
proper conclusion to be drawn from the case is 
that when the performance of a condition i n totv 
has not taken place because the performance of 
a portion of the condition has become impossible 
through no act or default of the person who had 
to perform it, the performance of that portion of 
the condition will be dispensed with. Here it is 
reasonably certain that the mother, if she had 
lived, would have given her consent to this mar- 
riage, one eligible m all respects, approved of by 
the parents and guardian of the lady herself, and 
sanctioned by the Court. She has therefore per- 
formed the condition as far as it was possible for 
her to do so, hut the consent of the dead mother 
of course could not be procured.” — p. 521. 
mellish, L J. and baggallay, j.a. concurred. 

Dawson v. Oliver-Massey, considered and 
applied. 

Booth ■». Meyer (1877) 38 L. T. 125. — jessel, 
m.r. 

Dawson v. Oliver-Massey, distinguished. 

Brown’s Settlement (or Will), In re (1881) 18 
Ch. D. 61 ; 50 L. J. Ch. 724 ; 44 L. T. 757 : 30 
W. R. 171.— C. A. 

JAMES, L.J. — That [Dawson v. Oh rer- Massey] 
was felt to be at the time, and must be admitted 
to be now, a very strong case indeed. ... In 
that case we proceeded m this Court upon a long 
train of authorities, extending over more than 
half a century. We considered that, having 
regard to those authorities, to the opinions of 
eminent text writers, and to the decision of an 
eminent L.C. of Ireland in Green v. Green , we 
were warranted m holding, if not bound to hold, 
that where the consent of parents was required, 
and one of the parents had died, the consent of 
the surviving parent was sufficient. That was 
what we had to decide, and that was the only 
point before us for decision. In the judgment 
delivered by me m that case I am reported to 
have said that apparently the same principle 
would apply if both the parents had died. Fry, J., 
in his judgment in this case, considers the logical 
result of the decision, that if one parent died the 
consent of the survivor was sufficient, to be 
that the death of both parents would dispense 
with the necessity of any consent. But it must 
be recollected what was the ground upon which 
we proceeded in putting upon the will a con- 
struction which it seemed to the M.R. impossible 
properly to put upon it. We thought, having 
regard to the nature of the case, the nature of 
the provisions the testator had made, and the 
purpose of those provisions, that he intended to 
require the consent of the parent or parents, if 
any, and that if there were none, then the condi- 
tion had no effect. There was also this element 
in the case, that it was utterly impossible, by any 
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mode whatever, to supply the want of a parent 
or parents. ... It appears to me that it would 
be an extension of the decision in Dawson v. 
Oh Key- Massey, which proceeded entirely upon 
former authorities relating only to the death of 
a parent, to a case wholly beyond and outside 
its reasoning and principle, if we were to hold 
that the temporary non-existence of a guardian 
or guardians, which* temporary non-existence 
could be supplied at any moment with the 
greatest ease and without detriment to anybody, 
would be equivalent to the death of the parent. 
— pp. 70—72. 

BAGGALLAY and LUSH, L.JJ. to the same effect. 

Dawson v. Oliver-Massey ; Brown’s Will, 
In re ; Booth v. Meyer ; and Green v. 
Green, discussed. 

Curran v. Corbet (1896) [1897] 1 Ir. R. 313. 

poster, m.r. — A s regards the cases, Dawson 
v. Oliver-Massey was a case of personal estate. 

. . . This case [Brown's Will , In re ] is clearly 
not inconsistent with Dawson v. Oliver-Massey , 
and indeed recognises its authority ; but it, too, 
is a case of personal estate. The case which 
most nearly resembles the present is Booth v. 
Meyer. The consent there required was that of 
the' testator. . . . The daughter married James 
Meyer a year after the death of the testator, but 
he never gave his consent in writing to the 
marriage. There was a forfeiture clause in the 
event of the daughter marrying without such 
consent. . . . The M R., after referring to the 
judgment of the C. A. in Daiosonv. Oliver-Massey, 
held that the forfeiture clause did not take 
effect, as the consent of the testator was not, 
under the circumstances, a condition at all. 
Green v. Green is a case of real estate, and the 
only one cited. It turned on a clause m a settle- 
ment to which stricter rules of construction are 
applicable than to a will. . . . That case, as I read 
it, was decided on a question of construction, that 
if the intention of the settlor was that the con- 
dition should not be a condition precedent m 
a certain event, it would not be regarded as a 
condition precedent. No doubt the facts of that 
case were not the same in all respects as those 
before me ; but it appears to me, so far as I can 
see, to be very much in point, and, being a 
decision of Lord St. Leonards, it would certainly 
bind me m this Court, notwithstanding the view of 
Mr. Jarman [on Wills (5th ed.), vol. ii., p. 852], 
and perhaps notwithstanding the dictum of 
Jessel, M.R., in Bellairs v. Bellairs (post, col. 635). 
Although Booth v. Meyer was a case of personal 
estate, it is just as applicable as if it was a case 
of real estate, so far as the construction of the 
will is concerned. — pp. 355 — 357. 

Perrin v. Lyon (1807) 9 East 170 ; 9 R. R. 
520.— ELLENBOROUGH, CJ., followed. 

Jenner r. Turner (1880) 16 Ch. D. 1S8 ; 50 
L. J. Ch. 161 ; 43 L. T. 468 ; 29 W. R. 99 ; 45 
J. P. 124. 

bacon, v.-c. — The point, however, is covered 
by a distinct and express and binding authority. 
In Perrin v. Lyon , the testator devised his real 
estate to his daughter, subject to the condition 
that if she should marry a (Scotchman, then she 
should forfeit all benefit under his will, and the : 
estate so given to her should descend to such 
person or persons as would be entitled to it 
under the will in the same manner as if his 
daughter were dead. The daughter, being under 


age, married a Scotchman who survived her, and 
she died leaving a son. A case was sent from 
the Court of Ch. for the opinion of the Court of 
K. B. upon the question, “ who, under the circum- 
stances, was entitled to the devised real estates ? ” 
It was elaborately argued by counsel of great 
ability, and it was determined by Lord E Hen- 
borough and three other judges that the two 
children of the testator’s nephew (who was named 
in the will) were entitled to the real estates. 
There is no detailed judgment of the Court of 
K. B., but there can be no doubt that the decision, 
applying to the facts of the case as stated, does 
determine that the condition upon which the 
estate devised to the daughter in fee was to go 
over to other persons was perfectly valid, and 
that, it being broken by the daughter’s marriage 
with a Scotchman, the gift over took immediate 
effect and annihilated the estate, which, bnt for 
the condition, the daughter would have taken ; 
and that, by the breach of that condition, the 
title of her heir-at-law, and of her husband, as 
tenant by the courtesy, were excluded, and imme- 
diate effect was given to the subsequent limita- 
tion. — p. 197. 

Garbut v. Hilton (1739) 1 Atk. 381 ; 9 Mod. 
210.— VERNEY, M.R followed. 

Gray v. Gray (1889) 23 L. R. Ir. 399.— 
CHATTERTON, V.-O. 

Harvey v. Aston (1737) 1 Atk. 163 : Com. 
726. — HARDWICKE, L.C. ; Mesgrett v. 
Mesgrett (1706) 2 Vein. 580. — COWPER. 
l.k. ; Strange (Lord) v. Smith (1755) 
Ambl. 263 — hardwioke, L.C. ; Daley v. 
Desbouverie (1738) 2 Atk. 261. — HARD- 
WICKE, L.C. , and Buxleton v. Humfrey 
(1755) Ambl. 256. — HARDWICKE, L.C., 
discussed. 

Longv. Dennis (1767) 4 Burr. 2052 ; 1 W. Bl. 
630 . — Mansfield, O.J., observed on. 

Clarke v. Parker (1812) 19 Yes. 1 ; 12 R. R. 
124.— ELDON, L.C. 

Clarke v. Parker, commented on. 

Holton v. Lloyd (1827) 1 Molloy 30.— 
HART, L.C. 

Harvey v. Aston, applied. And see col. 635. 

Martin v. Martin (1886) 19 L. R. Ir. 72.— 
CHATTERTON, V.-C. 

Daley v. Desbouverie, followed . 

Smith, In re, Keeling v. Smith (1890) 59 L. J. 
Ch. 284 ; 44 Ch. D. 654 ; 62 L. T. 181 ; 38 W. R. 
380. — STIRLING, J. Arid see supra , col. 627. 

Marples v. Bainbridge (1816) 1 Madd. 590 ; 
16 R. R. 271. — PLUMER, v.-c. 

Crommelin v. Crommelin (1796) 3 Yes. 227. 

—LOUGHBOROUGH, L.C. 

Bird v. Hunsdon (1818) 2 Swanst. 342 ; 1 
Wils. Ch. 456 ; 19 R. R. 82. — PLUMER, M.R. 
Commented on. 

Rishton r. Cobb (1839) 9 L. J. Ch.110 ; 5 Myl. 
& Cr. 145 ; 4 Jur. 261. — COTTENHAM, L.C. ; affirm- 
ing 9 Sim. 615. — RHADWELL, V.-C. And see post. 

Scott v. Tyler (1788) 2 Dick. 712 ; 2 Bro. 
C. C. 431.— THUBLOW, L.C. (and see post, 
col. 636) ; and Stackpole v. Beaumont 
(1796) 3 Yes. 89 ; 3 R R. 52.— LOUGH- 
BOROUGH, L.C., discussed. 

Morley v. Rennoldson (1843) 12 L. J. Ch. 372 ; 
2 Hare 570 ; 7 Jnr. 938 .— wigram, V.-C. 
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Harvey v. Aston (supra, col. 634) ; Baker 
v. White (1690) 2 Vern. 215; Lowe v. 
Peers (1768) 4 Burr. 2225.— MANSFIELD, 
C.J. ; affirmed, Wilmot, Notes of Opinions, 
p. 364 ; Lloyd v. Lloyd (1852) 21 L. J. Ch. 
596 ; 2 Sim. (N.S ) 255 ; 16 Jur. 306.— 
kindersley. v.-c. ; Scott v Tyler; Stack- 
pole v. Beaumont, ancl Morley v RennolcL- 
son (supra), discussed. 

Newton v. Marsden (1862) 31 L. J. Ch. 690 ; 

2 J. & H. 356 : 8 Jur. (N.S.) 1034 , 6 L. T. 155 ; 
10 W. R. 438. — wood, v.-c. 

Heath v. Lewis (1853) 22 L. J. Ch. 721 ; 3 
De G. M. & G. 954 ; 17 Jur. 443 ; 1 W. R. 
314. — KNIGHT BRUCE and TURNER, L.JJ., 
applied. 

Evans r. Rosser (1864) 2 H. & M. 190; 10 
Jur. (N.S.) 385 ; 10 L. T. 159 : 12 W. E. 570.— 
WOOD, V.-C. 

Lloyd v. Lloyd and Morley v. Eennoldson, 

applied. 

Bellairs r. Bellairs (1874) 43 L. J. Ch. 669; 
L. R. 18 Eq. 510 ; 22 W R. 942.— JESSEL, M.R. 

Newton v. Marsden, principle applied . - 

Allen v. Jackson (1875) 45 L. J. Ch. 310 : 1 
Ch. D 399 ; 33 L T. 713 ; 24 W. R. 306.— C.A. 
.TAMES and MELLISH, L.JJ . BAGGALLAY, J.A. ; 
reversing 44 L J. Ch. 336 : L. E. 19 Eq. 631 ; 
32 L. T. 251 ; 23 W. R. 487.— HALL, V.-C. 

Rishton v. Cobb (supra, col. 634), doubted. 

Boddington, In re, Boddington r. Clairat 
(1884) 25 Ch. D. 685 ; 53 L. J. Ch. 475 ; 50 
L. T. 761 ; 32 W. R. 448.— c.A. ; affirming 
(1883) 52 L. J. Ch. 239 : 22 'Ch D. 597 ; 48 
L. T. 110 : 31 W. E. 449 .— fry, j. 

SELBORNE, L.C. — With regard to Risliton v. 
Cobb . the respect I feel for the great judge 
who decided it prevents rny saymg more of 
the judgment than that I do not understand it, 
and that if it were applicable to this case, I 
should hesitate some time before I could follow 
it. I think, however, that it is not applicable. 
In saying so I do not rely on what seems to me 
a somewhat refined distinction between the gift 
of the income of a fund and the gift of an annuity, 
but I refer to what Lord Cottenham himself 
says, regarding, as he did, the annuity in that 
case as perpetual, and not for life only (on p. 152) ; 
“ This is different from a gift of dividends during 
widowhood. The state of widowhood must deter- 
mine with the life of the widow.” It is quite 
plain that it is not to be inferred from his judg- 
ment that he would have decided the present ease 
otherwise than Fry, L.J. has decided it. Rishton 
v. Cobb, therefore, does not hear on the present 
case, and if it did it would take some time to 
convince me that it ought to be followed. — p. 689. 
COLERIDGE, C.J. concurred. 

cotton, L.J. to the same effect. 

Bullock v. Bennett (1855) 4 L. J. Ch. 397, 
512 ; 7 Be G. M. & G. 283 ; ‘3 Eq. E. 799 ; 
1 Jur. (N.S.) 567 ; 3 W. E. 545.— KNIGHT 
BRUCE and TURNER, L.JJ. ; reversing 1 
K. & J. 315. — wood, v.-O. : and Rishton 
v. Cobh, distinguished. 

Morley v. Eennoldson, applied. 

King's Trusts, In re (1892) 29 L. E. Ir. 401. — 
PORTER, M.R. 


Rishton v. Cobh, followed.. 

Howard, In re, Taylor i. Howard (1901) 70 
L. J. Ch. 317 ; [1901] 1 Ch. 413 ; 84 L. T. 296 ; 
49 W. R. 480. — FARWELL, J. 


Gillet v. Wray (1715) 1 P. Wins. 284.— 
COWPER, L.C ., principle applied. 

Reynish v. Martin (1746) 3 Atk. 330; 1 
Wils. 130. — HARDWICKE, L.C., distin- 
guished. 

Holmes v. Lysaght (1732 — 1733) 2 Bro. P. C. 
261. — CT. OF EX. (IR.), adopted: 

Nourse, In re, Hampton v. Nourse(1898) [1899] 
1 Ch. 63 ; 68 L. J. Ch 15 ; 79 L. T. 376 ; 47 
W. E. 116. 

STIRLING, J. — In that case [Reynish v. Martin} 
the L.C. held that the condition was inoperative, 
and that the legacy was payable although the 
personal estate had been exhausted in the pay- 
ment of the debts. Nevertheless, as these debts 
were charged by the will on the real estate, the 
L.C. made a decree marshalling the assets so 
that the legacy might be payable. That is an 
absolute decision that, notwithstanding that the 
condition was a condition precedent, it was one 
that was inoperative in a Court of equity, and 
that the legatee was entitled to the legacy 
although the condition was not fulfilled. No 
case has been cited to me, nor am I aware of any, 
which throws any doubt upon that decision. 
The rule there laid down is a plain and simple 
one, which, if it had been strictly adhered to, 
would have been easy to apply ; but Lord Hard- 
wicke himself points out that the rule of the 
| civil and ecclesiastical Courts had not been 
adopted to its full extent. He says that in many 
cases where there was a gift over the legacy had 
been held to be forfeited. . . . Lord Thurlow, in 
Scott v. Tyler (supra, col. 634), a well-known 
case upon the whole of the law relating to this 
subject, comments thus upon the cases. . 

He therefore recognises Lord Cowper’s decision 
in Gillet v. Wray ; and that case has been 
treated as establishing the law by all the subse- 
quent text-writers down to the present time. 
It is not inconsistent with the decision in Reynish 
v. Martin, for, as I have already pointed out, the 
payment of 307. per annum ceased on marriage, 
whether with or without consent, and there was 
no alternative bequest such as is found in Gillet 
v. Wray. I must therefore treat that as a valid 
exception to the general rule laid down by Lord 
Hardwieke. Whether if it had been my lot to 
decide the case before Lord Cowper I should 
have decided it the same way, I need not 
consider ; . . . Lord Thurlow, m the passage 
already quoted from Scott v. Tyler, treats Lord 
Cowper’s decision as determining the general 
question — What is the effect of a gift of a larger 
sum to a legatee if she married with consent, 
and a smaller sum if she did not? Here the 
question is, What is the effect of a gift to a son 
in any event with the addition of a largei gift 
in the event of his marrying with consent ? It 
appears to me that the two cases are substantially 
the same and ought to be governed by the same 
rules. This view appears to have been taken m 
Ireland in Holmes v. Lysaght. That case was 
afterwards taken to the H. L., but was there 
compromised. It is not, therefore, a ‘'very 
weighty authority ; but so far as it goes it is in 
favour of the view which I have adopted, — 
pp. 69 — 72 
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To Convey and Settle. 

Roundel v.‘ Currer (1786) 2 Bro. C. C. 67.— 
M.R., principle applied. 

Robinson v. Wheelwright (1 866) 25 L. J. Ch. 385 ; 

6 De G-. M. & Gr. 535 ; 2 Jur (n.S ) 651.— L.c. & l.jj. 

Bacchus y. Gilbee, 11 W. R. 816. — kinders- 
LEY, V.-O. ; reversed, (1863) 33 L. J. Cb. 23; 3 
De G. J. & S. 577 , 9 Jur. (N.S.) 838 ; 2 N. R. 502 ; 
8 L. T. 711; 11 W. R. 1019.— knight bruce and 

TURNER, L.JJ. 

Walker v. Walker (1860) 29 L. J. Ch. 856 ; 
2 De G. F. & J. 255.— CAMPBELL, L.C., 
commented on. 

Middleton v. Windvoss (1873) L. R. 16 Eq. 
212 ; 12 L. J. Ch. 555 ; 21 W. R. 822. 

WIOKENS, V.-C. — With regard to Walker v. 
Walker . . . the report was very meagre, and 
I cannot help thinking that the decision turned 
a good deal on the request referred to in that 
case ; but be that as it may, I do not think 
it applies to the present. — p. 211. 

Name and Arms. 

Catt’s Trusts, In re (supra, col. 628), followed, 
Musgrave v. Brooke (1881) 51 L. J. Ch. 102; 
26 Ch. D. 792; 33 W. R 211.— PEARSON, J. : I 
explained, Cornwallis, In re, Cornwallis r. 
Wykeham-Martin (1886) 55 L. J. Ch. 716 ; 32 
Ch. D. 388 ; 51 L. T. 814.— PEARSON, J. 

D’Eyncourt v. Gregory (1876) 15 L. J. Ch. 
205 ; 1 Ch. D. 411 ; 24 W. R. 424.— 
JESSEL, M.R., distinguished. 
pversley (Viscount), In re, Mildmay r. Mild- 
may (1899) 69 L, J. Ch. 14; [1900] 1 Ch. 96; 
81 L. T. 600 ; 48 W. R. 249. 

byrne, j. — It is to be observed that there is 
this clear distinction, that in the present case 
an opportunity is given to use the name either 
alone or together with the family surname. 
That by itself would distinguish this case from 
the other ; but, as a matter of fact, I do not 
think that the clause in D'Eyncourt v. Gregory 
can be regarded as a clause equivalent to the 
clause used in the present will. — p. 16. 

Kingston (Earl) v. Pierrepoint (1668) 1 
Vern. 5, discussed. 

Egerton e. Brownlow (Earl) (1853) 23 L. J. 
Ch. 348 ; 4 H. L. Cas. 1 ; 18 Jur. 71.— h.l. (e.). 
LORDS LYNDHURST, BROUGHAM, TRURO, and ST. 
LEONARDS ; CRANWORTH, L.o. dissenting ; rever- 
sing (1851) 20 L, J. Ch. 645.— CRANWORTH, Y.-C. 

Woodhouse v. Herrick (1855) 24 L. J. Ch. 
649 ; 1 K. & J. 352 ; 3 Eq. R. 817 ; 3 W. R. 
303. — v.-o. ; Bennett v. Bennett (1864) 34 
L. J. Ch. 34 ; 2 Dr. & Sm. 266 ; 10 Jur. (N.S.) 
1170 ; 11 L. T. 362 ; 13 W. R. 66.— V.-C. , 
Randal v. Payne (1779) 1 Bro. C. C. 55. 
— L.c. ; Egerton v. Brownlow (Earl) ; and 
Mnggeridge’s Settlement, In re (1860) 29 
L. J. Ch. 288 ; Johns. 625 ; 6 Jur. (n.S.) 192 ; 

1 L. T. 436 ; 8 W. R.234. — V.-C discussed. 
Acherley v. Vernon(1739) Willes 153, followed. 
Greenwood, In re, Goodhartu. Woodhead (1902) 
,71 L. J. Ch. 579 ; [1902] 2 Ch. 198 ; 86 L. T.50O. 
—JOYCE, J. 

Egerton v. Brownlow (Earl), obserrations 
adopted. 

Janson n. Driefontein ConsolidatedMines(1902) 
71 L. J. K. B. 857 ; [1902] A. C. 484 ; 87 L. T 372 ; 
51 W. R. 142 ; 7 Com. Cas. 268.— H.L. (E.). 


CONTEMPT OF COURT. 

Read and Hugginson, In re (or Roach v. 
Hall, or Roche v Garvan) (1742) 2 Atk. 
469 ; 2 Dick. 794. — HARDWICKS, L C., 
distinguished. 

Baker v. Hart (1742) 2 Atk. 488.— HARD- 
WIOKE, L.C. 

Roach v. Hall and Jones, Ex parte (1806)13 
Yes. 237. — erskine, L.C., referred to. 
Rex v. Clement (1821) 4 B. & Aid. 218 , S. C. 
Clement, In re, 11 Price 68 ; 23 R. R. 260 ; 25 
R. R. 710. — ABBOTT, C.J. 

Jones, Ex parte; Pool v. Sacheverel (1720) 
1 P. Wms. 675. — PARKER, L.o. ; Roche v. 
Garvan; Cann v. Cann (1754) 3 Hare 
333, n. — HARDWICKE, L.c. ; andlittlerv. 
Thompson (1839) 3 Beav. 130 .— lang- 
DALE, M.R., discussed. 

Birch v. Walsh (1846) 10 Ir. Eq. R. 93.— 
OUSAOK-SMITH, M.R. 

Roach v. Hall, referred to. 

Rainy v. Sierra Leone JJ. (1853) 8 Moore, 
P. C. 54. — p.O. KNIGHT BRUCE and 
TURNER, L.JJ , DR. LUSHINGTONand SIRE. 
RYAN ; and McDermott v. British Guiana 
JJ (1868) 38 L. J. P. C 1 ; L. R. 2 P. C. 
341 ; 5 Moore P. C. (N.S.) 466 ; 20 L. T. 
47 ; 17 W. R. 352. — P.O. LORD CHELMS- 
FORD, WOOD, L.J., SIR J. OOLVILE and 
SIR E. V. WILLIAMS, followed. 
Surendranath Banerjea v. C.J. and JJ. of 
High Court of Bengal (1883) L. R. 10 Ind. App. 
171.— P.O. SIR B. PEACOCK, SIR M. SMITH, SIR 
R. COLLIER, SIR R. COUCH and SIR A. HOBHOUSE. 

Roach v. Hall, principle applied. 

Tichborne v. Mostyn'(1867) L. R. 7 Eq. 65, n. ; 
17 L. T. 5 ; 15 W. It. 1072.— WOOD, V.-C. 

Roach y Hall, applied. 

Cann v. Cann (supra'), approved. 

Cheltenham and Swansea Railway Carnage 
and Wagon Go., In re (1869) 38 L. J. Ch. 330 ; 
L. R. 8 Eq. 580 ; 20 L. T. 169 ; 17 W. R. 463.— 
M ALINS, V.-C. 

Roach v. Hall, rule adopted. 

South Meath Election Petition, In re (1892) 
30 L. R. Ir. 659 . — o’brien, o.J. 

Tichborne v. Mostyn, referred to. 

Guilding v. Morel Bros., Corbett & Sons, Ltd. 
(1888) 4 Times L. R. 198. — KAY, J. 

Read and Hugginson, lure [supra), approved. 
McLeod v. St. Aubyn (1899) 68 L. J. P. C. 
137 ; [1899] A. C 549 , 81 L. T. 158 ; 48 W. R. 
173. — P.C. LORDS WATSON, MACNAGHTEN, 
MORRIS and DAVEY. And see col. 641 . 

Read and Hugginson, In re, referred to. 

Reg. v. Gray (1900) 69 L. J. Q. B. 502 ; [1900] 
2 Q. B. 36 , 82 L. T. 534 ; 48 W. R. 474 ; 64 J. P. 
484.— RUSSELL OP KILLOWEN, C.J., GRANTHAM 
and phillimorb, JJ. And see col. 641. 

Rex v. Almon (1765) Wilm. Notes 243- 
— WILMOT, C.J. , principle approved. 

Miller v. Knox (1838) 4 Bmg. (N.s.) 574 , 6 
Scott 1. — H.L. (IR.) ; Yan Sandau, Ex parte 
(1844) 14 L. J. Bk. 9 : 15 L. J. Bk. 18 ; 1 Ph. 
445, 605 ; S Jur. 193. — LYNDHURST, L.C. 
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Rex v. Almon (supra), approved and applied. 
Macleod, In re (1842) 6 Jut. 461 : 8. C. 
nom. Wilton, Ex parte, 1 TJowI, (N.s.) 805. — 
COLERIDGE, J. 

Rex v. Almon, applied. 

Wilton. Ex parte, discussed. 

Johnson, In re (1887) 57 L. J. Q. B. 1 ; 20 
Q. B. D. 68 , 58 L. T. 160 : 36 W. R. 51 ; 52 
J. P. 230. — C.A. ESHER, H.R., BOWEN and 
FRY, L.JJ. 

Miller v. Knox (supra, col. 638), applied. 

Rex v. Almon, app rated. 

Attorney-General v. Kissane (1893) 32 L. S. Ir. 
220.— C.A. FOSTER, M.R., PALLES, C.B., PITZ- 
GIBBON and BARRY, L.JJ. 

Pool v. Sacheverel (supra, 638), questioned. 
Plating Co. v. Earquliarson (1881) 17 Ch. D. 
49 ; 50 L. J. Ch. 406 ; 44 L. T. 389 ; 29 W. R. 
510 : 45 J. P. 568.— c A. 

jessel, M.R. — As regards . . . Pool v. SacJie- 
rerel, I do not profess to understand it as it is 
reported. The advertisement seems to have been 
an advertisement for oral evidence to disprove a 
marriage, by showing that a marriage certificate, 
which was 'alleged to refer to two persons not 
having the names mentioned in the certificate, 
applied m fact to two persons who really bore 
those names. That was treated by Lord Maccles- 
field as being a direct inducement to subornation 
of perjury. Of course, if it was an attempt to 
suborn witnesses, it would be a contempt of 
Court, and an undue interference with the course 
of justice. With great respect, however, to that 
learned L.C., I should not have come to the 
same conclusion on the same facts ; and it does 
not appear to me that an advertisement for a 
witness to prove a thing not in the knowledge of 
the man who advertises for it, but which he 
believes to be true, can be treated as suborna- 
tion of'perjury, because subornation of perjury 
means doing something to induce people to come 
forward to prove that which the person seeking 
to prove it believes to be false ; and on that dis- 
tinction, it appears to me, the case ought to turn, 

. . . but I reserve to myself the fullest power of 
saying that if ever such a point should come 
before me, sitting m the C. A., I should feel 
myself at liberty to disregard the conclusion 
which was come to by the L.C’. in that case. — 
p. 55. jamek And cotton, L.jj. concurred. 

Daw v. Eley (1868) 38 L. J. Ch. 113 : L. R. 
7 Eq. 49 ; 17 W. R. 245. — ROMILLY, M.R., 
followed. 

Brodribb r. Brodribb and Wall (18S6) 55 
L. J. P. 47 : 11 P. I). 66 ; 56 L. T. 672 ; 34 W. B. 
580 ; 50 J. P. 407. — HANNEN, P. 

Pool v. Sacheverel, questioned. 

Brodribb v. Brodribb and Wall, followed. 

Butler r. Butler (1888) 13 P. D. 73 ; 57 L. J. P. 
42 ; 58 L. T. 563. 

butt, J. — 1 doubt very much whether a bond 
fide attempt to procure evidence m a suit, even 
by an advertisement ofieiing a reward, is a con- 
tempt of Court. I do not hesitate to say, that I 
felt somewhat pressed by the judgment in 
Peere Williams ; hut I am glad to find that the 
decision has been questioned m the C. A., and I 
do not feel myself constrained to follow it. — 
p. 75 f 


Clements, In re, Republic of Costa Rica v. 
Erlanger (1877) 46 L. J. Ch. 375 ; 36 
L. T. 332.— C.A. JESSEL, M.R , MELLISH, 
L.J. and BAGGALLAY, J.A., applied. 

Mana Annie Davies, In re (1888) 21 Q. B. D. 
236; 37 W. R. 57.— COLERIDGE, C.J. and 
MATHEW. J. 

Plating Co. v. FarquJiarson (supra), and 
Clements, In re, approved. 

Hunt r. Clarke (1889) 58 L. J. Q B. 490 : 61 
L. T. 343 ; 37 W. R. 724.— O.A. COTTON, FRY 
and lopes, l.jj. 

Hunt v. Clarke, followed. 

Crown Bank, In re, O’Malley, In re (1890) 
59 L. J. Ch. 767 ; 44 Ch. D. 649 ; 63 L. T. 
304 ; 39 W. R. 45.— NORTH, J. ; and Coats 
v. Chadwick (1894) 68 L. J. Oh. 328 ; 
[1894] 1 Ch. 347 ; 70 L.T. 228 ; 42 W. R. 
328. — OHITTY, J., dhapproiecl. 

Reg. v. Payne (1896) 65 L. J. Q. B. 426 ; 
[1896] 1 Q. B. 577 ; 74 L. T. 351 ; 44 W. R. 605 
russell of killowen, o. J. — Referring 
to my previously expressed opinion that the 
Courts have of late been too frequently 
troubled with applications of this nature, I think 
the recent decisions m the Chancery Division 
[ Crown Bank, In re, and Coats v. Chadwick ], 
cited by counsel for the applicant have gone too 
far. The true principle has to my mind been 
laid down by the C. A. in Hunt v. Clarke. ... I 
follow the judgment of the lale Cotton, L.J., 
where he says : “ I express my opinion that if a 
thing is done wilfully which really will prejudice 
the parties to the cause before it comes on, 1 
should not hesitate to commit to prison any one 
who so offended ; but of course that jurisdiction 
by the Court is one which is only to be exercised 
in extreme cases. . . Accordingly it is a 
jurisdiction which cannot properly be exercised 
in cases where, although a technical contempt 
has been committed, nothing has been done 
likely to interfere seriously with the course of 
justice. The L.J. then proceeds to refer to his 
judgment in Plating Co. v. Farqu liar son, m 
which he said that these applications ought to 
be discouraged, and that in his view he should 
not give any one costs who applied to the Court 
for the purpose of punishing for contempt one 
who was brought before the Court, unless it were 
a serious case of contempt really calling for the 
interference of the Court in order to’secure the due 
administration of justice.- He explained that he 
still adhered to that view, and pointed out that 
James, L.J. went even further m the same case 
when he said : “ I shouldmake them pay the costs." 
Later on, in his judgment in Hunt v. Clarke, 
Cotton, L.J. alludes to Clements, In re, in which 
the late M.R. (Sir G. Jessel) said this ; “There- 
fore it seems to me that this jurisdiction of com- 
mitting for contempt being practically arbitrary 
and unlimited should be most jealously and 
carefully watched, and exercised, if I may say so, 
with the greatest reluctance and the greatest 
anxiety on the part of the judges to see whether 
there is no other mode which is not open to the 
objection of arbitrariness, and which can be 
brought to bear upon the subject.” — p. 428. 

WRIGHT, j. — The true principle which should 
guide us has been laid down in Hunt v. Clarke, 
and is this : that motions of this kind should 
never he made except in really serious cases. As 
that authority does not appear jn the Law 
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Reports, it is quite possible that it was not 
brought to the notice of the Courts responsible 
for some recent decisions which go a greater 
length.— p. 428. 

Plating Co v. Earquharson and Reg. v. 
Payne, followed. 

Coats v. Chadwick and Crown Bank, In re, 

not followed. * 

New Gold Coast Exploration Co., In re (1901) 
70 L. J. Ch. 355 ; [1901] 1 Ch. 800 , 8 Manson 
290.— COZENS-HARDY, J. 

Reg, y. Payne, adopted 
Metropolitan Music Hall v. Lake (1889) 58 
L. J. Ch. 513 , 60 L T 749.— CHITTY, J , 
distinguished 

American Exchange in Europe v. Gillig 
(1889) 58 L. J. Ch. 706 ; 61 L. T. 502 — 
STIRLING-, J. ; and McLeod y. St. Aubyn 
(supra, col. 638), discussed. 

Onslow’s and Whalley's Case [post), applied. 
Rex r. Freeman’s Journal (1901) [1902] 2 
Ir. R. 82, — o’brien, c J., GIBSON and BOYD, jj 

Lechmere Charlton’s Case (1836) 6 L. J. Ch 
, 185 ; 2 My. & Cr. 316,— (Tottenham, L.C., 

applied. 

Reg. r Castro ; Onslow and Whalley’s Case ; 
Skipworth’s Case (1873) L. R. 9 Q B. 219 ; 28 
L. T 222; 12 Cox C. C 371.— COCKBURN, C.J.. 
BLACKBURN, MELLOR, LUSH and QUAIN, JJ. 

Skipworth’s Case and Reg. v. Gray (supra, 
col. 638), referred to. 

Reg. r. Tibbits (1901) 71 L. J. K. B. 4 ; 
[1902] 1 K. B. 77 ; 85 L. T. 521 ; 50 W. R. 125 ; 
66 J. P. 5. — C.C.R. ALVERSTONE, C.J., WILLS, 
GRANTHAM, KENNEDY and RIDLEY, JJ. 

Bromilow v. Phillips (1891) 40 W. R. 220.— 
north, J., considered and applied. 

Welby v. Still (1892) 66 L. T. 523.— KEKE- 
WIOH, J. 

Moseley, In re, Bahama Islands’ Case (1892) 
62 L. J. P. C. 79 ; [1893] A. C 138 ; 68 
L. T. 105 ; 57 J.P. 277.— B.O. HERSCHELL, 

L. O., COLERIDGE, C.J., LORDS WATSON, 
HOBHOUSE and ASHBOURNE, ESHER, 

M. R., LORDS MACNAGHTEN, HANNEN and 
SHAND, SIR R. COUCH and BOWEN, L.J., 
discussed by RIGBY, L.J. 

Seaward r. Paterson (1897) 66 L J. Ch 267 ; 
[1897] 1 Ch. 545 ; 76 L. T. 215 ; 45 W. R. 610. 
— O.A. LINDLEY, A. L. SMITH and RIGBY, L.JJ. 

And see 11 Injunction.” 

Pater, In re (1864) 33 L. J. M. C. 142 ; 5 
B. & S. 299 ; 10 Jur. (N.s.) 972 ; 10 L. T. 
376 ; 12 W. R. 823.— q.B., followed. 

Reg. r. Jordan (1888) 36 W. R. 589. — CAVE and 
A. L. SMITH, JJ. ; affirmed, wm, Reg. r. Stafford- 
shire County Court Judge, 57 L. J. Q. B. 483 ; 36 
W. R. 796.— c. A. LINDLEY and LOPES, L.JJ. 

Witt v. Corcoran (1876) 45 L. J. Ch. 603 ; 
2 Ch. D. 69 : 34 L. T. 550 ; 24 W. R. 
501— C.A. JAMES and HELLISH, L.JJ., 
BAGGALLAY, J.A , distinguished. 

Ashworth v Outram (No. 2) (1877) 5 Ch. D. 
948— C.A. COLERIDGE, C.J., JAMES and BAG- 
GALLAY, L.JJ. 

Ashworth v. Outram, explained. 

Russell v. East Anglian Ry. (1S60) 20 
L. J. Ch. 257 ; 3 Mac. & G. 104 ; 6 Railw. 
O.C. 


Cas. 504 ; 14 Jur 1033. — truro, l.c. ; and 
Tamworth School Case (1868) 37 L. J Oh 
473 ; L. R. 3 Ch 543 ; IS L. T. 54 ; 16 W. R. 
773.— WOOD and SELWYN, L.JJ., discussed. 

Jarmain v. Chatterton (1882) 20 Ch. D. 493 ; 
51 L. J. Ch. 471 ; 30 W R. 461.— C.A. 

jessel, m.r. — It is said that by reason of the 
decision of Ashworth v. Outran, there can be no 
appeal against the order of the V.-C, refusing to 
commit. I have read the report of the case over 
and over again, and I confess I feel in some 
difficulty about it . . The case is shortly 

reported, and I never attempt to make minute 
distinctions between eases, but I think the case 
really meant this. There was there no question 
of right at all. It was admitted that the defendant 
there had done wrong, but that she had done so 
under a misapprehension, and that the wrong was 
a very trifling wrong, and that the Court would 
not under those circumstances interfere with the 
discretion of the judge below. If that is tfie 
meaning, Baggallay, L.J ’s observations are per- 
tinent to that particular case only, and not to the 
general law. If a question of right were involved, 
they would not he so It must be merely where 
the question is purely a matter of discretion. 
James, L.J said : “ The V.-O. did not think fit 
to make an order to commit, thinking that it was 
not necessary to commit for contempt in order 
to insure future obedience, and did not consider 
the case one for costs. Both points are matters 
of discretion, and you cannot appeal from such 
an order.” It is clear that James, L.J. never 
intended to lay down a new rule, and thus his 
words must mean that in the circumstances of 
that case there was no appeal. It means this, 
that as a general rule the C. A. will not enter- 
tain an appeal unless there has been a gross 
miscarriage. — p. 497. 

brett, L.J. — What Ashworth v Outram really 
meant was, I think, this : In that case there 
was no dispute as to the meaning of the order, 
no dispute as to whether the order had been 
disobeyed or not — but the V. -O. , on thtf circum- 
stances of the case, came to the conclusion that 
he should exercise his discretion indulgently, 
that is, he merely made the costs of the motion 
costs in the cause, and, further, there was no 
appeal as to the construction of the agreement : 
the appeal was confined to this : as to the mode 
of enforcing the order, and was simply from the 
discretion of the judge ; and the C. A. said that 
when an appeal is simply on this ground, although 
the Court has jurisdiction on so delicate a matter, 
it will not exercise it. The case is not one 
now to be questioned. Whether under the cir- 
cumstances it was a "reportable case is another 
question. — p. 500. 

holker, l.j. — I cannot think that the judges 
who decided Ashworth v. Outram intended to 
overrule the old cases in Chancery, and certainly 
not without saying a single word about them. . . . 
I cannot believe that the judges who decided that 
case, if they had thought that the old rule had 
been altered or abrogated by the legislature, 
would not have said so ; but thei;e is not a single 
word in any of their judgments to that effect. 
In all probability the explanation given by 
Brett, L.J. is the correct one. — ib. 

Witt v. Corcoran (supra), followed. 

Stevens v. Metropolitan District Ry. (18S5) 54 
L. J. Ch 737 ; 29 Ch. D. 60 ; 52 L, T. 832.— C.A. 
BAGGALLAY, BOWEN and PRY, L.JJ. 

21 
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CONTRACT. 

1. Formation. 

2. Parties. 

3. Subject Matter. 

4. Interpretation. 

5. Discharge and Breach. 

]. Formation. 

Agreement. 

Gerhard v. Bates (1853) 2 E. & B. 476 ; 22 
L. J. Q. B. 364 ; 1 C. L. K. 868 ; 17 Jur. 
1097 ; 1 W. R. 383, discussed. 

Carlill r. Carbolic Smoke Ball Co. (1892) 62 
L. J. Q. B. 257 ; [1893] 1 Q. B. 256 ; 4 R. 176 ; 
67 L. T. 837 ; 41 W. R. 210 ; 57 J. P. 325.— C.A. 
BINDLEY, BOWEN and SMITH, L.JJ. 

lindley, l.j. — I cannot help thinking that 
Lord Campbell’s observations upon consideration 
would have been very different indeed if the 
plaintiff in that action had been an original 
bearer, or if the declaration had gone on to show 
what a sociite anonyme was, and had alleged the 
promise to have been, not only to the first 
bearer, but to anybody who should become the 
bearer. There was no such allegation, and the 
Court said, in. the absence of such allegation, 
they did not know what a sociitA anonyme was — 
I mean, of course, judicially — and therefore 
there was no consideration. — p. 261. 

Spencer v. Harding (1870) 39 L. J. C. P. 
332 ; L. R. 5 C. P. 561 ; 23 L. T. 237 ; 19 
W. R. 48. — C.P ., followed. 

Roolie v. Dawson (1895) 64 L. J. Ch. 301 ; 
[1895] 1 Ch. 4S0 ; 13 R. 270 ; 72 L. T. 248 ; 43 
W. R. 313 ; 59 J. P. 231.— CHITTY, J. 

Watkins v. Rymill (1883) 52 L. J. Q. B. 
121 ; 10 Q. B. D. 178 ; 48 L. T. 426 ; 31 
W. R. 337; 47 J. P. 357.— HAWKINS, 
STEPHEN and w. WILLIAMS, jj., re- 
ferred to. 

The Stella (1900) 69 L. J. P. 70 ; [1900] ?. 
161 ; 82 L. T. 390 ; 9 Asp. M. C. 66 . — barnes, J. 

Cooke v. Oxley (1790) 3 Term Rep. 653 ; 1 
R. R. 783, considered. 

Adams v. Lindsell (1818) 1 B. & Aid, 681 ; 19 
R. R. 415. — K.B. 

Cooke v. Oxley, discussed. 

Bryne v. Van Tienhoven (1880) 49 L. J. 
C. P. 316 ; 5 C. P, D. 344 ; 42 L. T. 371 ; 
44 J. P. 667 . — lindley, J., followed. 

Stevenson v. McLean (18S0) 5 Q. B. D. 346 ; 
49 L. J. Q. B. 701 ; 42 L. T. 897 ; 28 W. R. 916. 
—LUSH, J. 

Byrne v. Van Tienhoven and Stevenson v. 
McLean, approved. 

Dickinson v. Dodds (1876) 45 L J. Ch. 777 ; 
2 Ch. D. 463 ; 34 L. T. 607 ; 24 W. R. 
594. — c.A., distinguished. 

Henthorn v. Fraser (1892) 61 L. J. Ch. 373 ; 
[1892] 2 Ch. 23 ; 66 L. T. 439 ; 40 W. R. 433.— 

C.A. HERSCHELL, L.C., LIND LEY and KAY, L.JJ. 

herschell, l.c— The learned V.-C. appears 
to have based his decision to some extent on the 
fact that before the acceptance was posted the 
defendants had sold the property to another 
person. The case of Dichi nson v. Dodds was 
relied upon in support of that defence. In that 
case, however, the plaintiff knew of the subse- 


quent sale before he accepted the offer, which in 
my judgment, distinguishes it entirely from the 
present case. 

Duncan v. Topham (1849) S C. B. 225 ; 18 
L. J. C. P. 310, questioned. 

British and American Telegraph Co. v. Colson 
(1871) L. R. 6 Ex. 108 ; 40 L. J. Ex. 97 ; 23 
L. T. 868. 

bramwell, B. — That certainly is directly in 
favour of the plaintiffs as reported in the Com- 
mon Bench Report. But I doubt the accuracy 
of that report. The point is not mentioned in 
the report of the Law Journal, and in the 
report in 8 C. B. at p. 212, Maule, J. refers to a 
case of Survey v. Johnston , mentioned m the 
report as 7 C. B. 295, but really 6 C. B. 295. 
That case was an action for breach of promise of 
marriage, and the evidence of acceptance of the 
offer was, the plaintiff’s going to the place where 
she was to be married ; and in Duncan v. Topham , 
the plaintiff accepted the offer by sending off the 
goods as desired ; and see per Cresswell, J. (6 
C. B. at p. 304). So that it may be that the 
Court refused the rule, not on the ground that 
the posting of the letter, without delivery, was a 
sufficient acceptance of the offer, but on the 
ground that the sending of the goods was 
sufficient. — p. 120. 

Dunlop v. Higgins (1S48) 1 H. L. C. 381 ; 
12 Jur. 295, considered. 

National Savings Bank Association, In re, 
Hebb’s Case (1867) 36 L. J. Ch. 748 ; L. R. 4 Eq. 
9 ; 16 L. T. 308 ; 15 W. R. 754.— M.R. 

Dunlop v. Higgins, commented on. 

British and American Telegraph Co. v. Colson, 
supra. 

Dunlop v. Higgins, discussed and approved. 

British and American Telegraph Co. v. 
CoIbou, disapproved. 

Imperial Land Co. of Marseilles, In re, Harris’s 
Case (1872) L. R. 7 Ch. 587 ; 41 L, J. Ch. 621 ; 
26 L. T. 781 ; 20 W. R 690.— l.jj. 

James, L.J. — The decision of the Vice-Chan- 
cellor Malins seems to me to be entirely in 
accordance with a great number of cases in this 
Court, and to be utterly undistinguishable, in 
principle or m fact, from Dunlop v. Higgins , a 
case which is binding upon us, and in which 
every principle argued before us was discussed at 
length by the Lord Chancellor in giving judg- 
ment. He arrived at the conclusion that the 
posting of the letter of acceptance is the com- 
pletion of the contract ; that is to say, the 
moment one man has made an offer, and the 
other has done something binding himself to 
that offer, then the contract is complete, and 
neither party can afterwards escape from it. 
That is in fact the decision in HehVs Case (L. R. 
4 Eq. 9), though in that particular case a dis- 
tinction was taken by the Master of the Rolls 
that the company chose to send the letter to their 
own agent, which agent had not been authorised 
by the applicant to receive it , on his behalf. 
Against this current of authority there is the 
case of British and American Telegraph Co. v. 
Colson, in which the Court of Exchequer — not 
disputing the authority of previous decisions, 
because, of course, they could not dispute the 
authority of a , case in the House of Lords — 
established a distinction which does not apply to 
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this case at all. The Court there held that, 
although the posting of a letter, if the letter 
arrives, is a complete contract, yet if from any 
cause, such as a failure of duty by the Post Office, 
the letter never arrives at all, then there is a 
difference It seems to me not necessary to 
express an opinion whether the distinction is 
sound or not, but that was the ground upon 
which the judges proceeded in that case. — p. 592. 

British and American Telegraph Co. v. 
Colson, disapproved. 

Imperial Land Company of Marseilles, In re, 
Wall’s Case (1872) L E. 15 Eq. 18 ; 12 L. J. Ch. 
372.— V.-C. 

Dunlop v. Higgins ( supra, ) : Duncan v. 
Topham, and Imperial Land Co. of 
Marseilles, In re, Harris’s Case, con- 
sidered. 

Taylor v. Jones (1875) 45 L. J. C. P. 110; 
1 C. P. D. 87; 34 L. T. 131. 

British and American Telegraph Co. v. 
Colson, overruled. 

Household Fire Insurance Co. v. Grant (1879) 
4S L. J. Ex 577 ; 4 Ex. D. 210 ; 41 L. T. 298 : 

27 W Pi. 858.— C.A. THESIGER and BAGGALLAY, 
L.JJ. ; BRAMWELL, L.J. dissenting. 

Imperial Land Co. of Marseilles, In re, 
Harris’s Case, approved. 

Brogden v. Metropolitan Ey. (1877) 2 App. 
Cas. 666. — H.L. 

Household Fire Insurance Co. v. Grant, 

followed. 

Carta Para Gold-Mining Co. v, Fastnedge 
(1882) 30 W. E. 880.— C.A. 

Dunlop v. Higgins, considered. 

Gurney v. Townsend (1888) 36 W. R. 531 — 
O.A. 

Dunlop v. Higgins and Household Fire 
Insurance Co. v. Grant, applied. 
Henthorn v. Fraser (1892) — OA. (supra, 
col. 643). 

Imperial Land Co. of Marseilles, In re, 
Harris’s Case, applied. 

London and Northern Bank, In re, Jones, Ex 
parte (1899) 69 L. J. Ch. 24 ; [1900] 1 Ch. 220 ; 
81 L. T. 512 ; 7 Manson 60. — COZENS-HARDY, J. 

Hussey v, Horne-Payne, 47 L. J. Ch. 519 ; 38 
L. T. 341 : 26 W. R 532 ; reversed , (1878) 47 
L. J. Ch. 751 j 8 Ch. D. 670 ; 38 L. T. 543 ; 26 
W. R. 703. — C.A. ; the latter decision affirmed, 
(1879) 48 L. J. Ch. 846 : 4 App. Cas. 311 , 41 
L. T. 1 ; 27 W. E. 585.— H.L. (e.). 

Hussey v. Horne-Payne (1879) 48 L. J. Ch. 
S46 . 4 App. Cas. 311 ; 41 L. T. 1 ; 27 
W. E. 585. — H.L. (E.), distinguished. 
Wilcox v. Redhead (1880) 49 L. J. Ch. 539 , 

28 W. R. 795.— V.-C. 


Hussey v. Horne-Payne, applied. 

, May v. Thomson (1882) 51 L. J. Ch. 917 ; 20 
Ch. D. 705 ; 47 L. T. "295.— O.A. JESSEL, M.R., 
LINDLEY and HOLKER, L.JJ. 


Hussey v, Horne-Payne, explained. 

Bolton v. Lambert (1S89) 58 L. J. Ch. 425 ; 
41 Ch. D. 295 ; 60 L. T. 687 ; 37 W. R. 434.— 

C.A. COTTON, BINDLEY and LOPES, L.JJ. 

cotton, L.J. — Then it was said that these 
letters referred to letters, and that we should 
consider those other letters and that other terms 
were introduced by them : and the case of 
Hussey v, Horne-Payne was relied on as show- 
ing that in such circumstances there was no con- 
cluded contract But the judgment of Lord 
Cairns in that case shows that it was not because 
the subsequent letters raised a doubt that it was 
held that the two original letters did not form a 
complete agreement, but because the two original 
letters of themselves contained terms which 
raised the doubt. That case, therefore, is not 
applicable, and in my opinion there was a bind- 
ing contract constituted by these two letters 
alone. — p. 430. 

Hussey v. Horne-Payne, followed,. 

Bolton v. Lambert (1889) 58 L. J. Ch. 425 ; 
41 Ch. D. 295 ; 60 L. T. 687 ; 37 W. R. 
434 — c.A., dissented from. 

Bristol Aerated Bread Co. v. Maggs (1890) 59 
L. J. Ch. 472 ; 44 Ch. D. 616 ; 62 L. T. 416 ; 38 
W. E. 393. 

KAY, J. — I have read Lord Cairns’ judgment 
[in Hussey v. Horne-Payne ] more than once, 
and, with deference, I do not think that [the 
observation of Cotton, L.J. in Bolton v. Lambert ] 
to be a just criticism. Both he and Lord Sel- 
bome seemed to me to lay down broadly that 
where it is sought to make out a binding con- 
tract from correspondence, the whole of it, as 
well as the verbal communications at interview- 
ing, should be regarded, and it is not right to 
stop at one letter of the correspondence, which 
with what preceded might constitute a sufficient 
agreement within the Statute of Frauds, whereas 
if the whole of the correspondence were con- 
sidered, aud, particularly, as Lord Selborne says, 
“the sequel” of the communications, it may 
clearly appear that those letters were m truth 
only part of an uncompleted negotiation. As 
was said by Lindley, L.J. m May v. Thomson 
(51 L. J. Ch. 917 ; 20 Ch. D. 705), the case of 
Hussey v. Horne-Payne before the H. L., shows 
that we must look at the whole correspondence 
from beginning to end. ... In my opinion the 
decision of Hussey v. Horne-Payne completely 
covers this case. I understand it to mean that 
if two letters standing alone would be evidence 
of a sufficient contract, yet a negotiation for an 
important term of the purchase and sale carried 
on afterwards is enough to show that the con- 
tract was not complete ; and, so far as my own 
judgment is concerned, I entirely agree in the 
[ justice and equity of such a rule. — pp. 475, 476. 

Hussey v. Horne-Payne, discussed. 

Bellamy v. Debenham (1890) 60 L J. Ch. 166 ; 
45 Ch. D. 481 ; 63 L. T 220 ; 39 ~\V. R. 257 — 
north, J. ; affirmed in O.A., infra. 

Bolton v. Lambert, distinguished. 

Dibbins v. Dibbins (1896) 65* L. J. Ch. 724 ; 
[1896] 2 Ch. 348 ; 75 L. T. 137 ; 44 W. R. 595. 

— CHITTY, J. 

Hussey v. Horne-Payne, dictum discussed 
and followed. 

Lever v. Koffler (1901) 70 L. J. Ch. 395 ; 
[1901] 1 Ch. 543 ; 84 ’L T. 584 ; 49 W. R. 506. 
—BYRNE, J. 


21—3 
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Roesiter v Miller (1877) 16 L. J. Ch. 228 ; 36 
L. T. 304. — M.R. ; reversed, (1S77) 46 L. ,J Ch. 
737 ; 6 Ch. D. 643 ; 37 L T. 14.— C A. ; the latter 
decision (1878) 48 L. J Ch. 10; 3 

App. Cas. 1124; 39 L. T. 173; 26 W. E. 865. 
“HI. (E.)- 

Eossiter v. Miller (1877) (.s upra). in c.a., dis- 
tinguished. 

Bonnewell v. Jenkins (1878) 47 L. J. Ch. 768 ; 
S Ch. D. 70 ; 38 L. T. 581 ; 26 W. E. 294.— C.A. 


"Winn v. Bull (1877) 47 L. J. Ch. 139 ; 7 
Ch. D. 29 ; 26 W E. 230 — m.r .followed. 
Hawkesworth r. Chaffey (1886) 55 L. J. Ch. 
335 : 54 I.. T. 72.— KAY, J. 

Hawksley v. Outram (1892) 61 L. J. Ch. 429 ; 
66 L. T. 765. — ROMEli, J. ; reversed, (1892) 62 
L. J. Ch 215 ; [1892] 3 Clj. 359 ; 2 E. 00 ; 67 
L. T. 804.— C.A. LINDLEY, LOPES and SMITH, 
Jj JJ. 


Crossley v. Maycock (1874) 43 L. J. Ch. 
379 ; L. E. 18 Ecp ISO; 22 W. E. 3S7.— 
JESSEL, M E.. approved 

Eossiter v. Miller (supra\ in O.A., distin- 
guished. 

Lewis r. Brass (1877) 3IQ. B. D. 667 ; 37 L. T. 
738 ; 26 W. E. 152.— C.A. BEAM-WELL, BRETT 
and cotton, L.JJ. 

lewis y. Brass, not followed. 

Wood r. Silcock (1884) 50 L. T.251 ; 32 W. R. 
845. 

bacon. v.-C. — The common law case which 
has been cited I should not accept as an autho- 
xity under any circumstances in this Court of 
equity, where the doctrine of specific perform- 
ance of an agreement has been established for 
so many years and in so many cases. That case 
has really no application to the one now before 
me. In that case the agreement was to do a 
thing clearly defined. The manner of doing it 
was not to* be settled afterwards. That is not 
the agreement before me. 

Crossley y. Maycock, approved,. 

Bolton r. Lambert (1889) 58 L. J. Ch. 425 ; 
41 Ch. D. 295 ; 60 L. T. 687 ; 37 W. E. 434.— 
C.A. COTTON, LINDLEY and LOPES, L.JJ. 

Crossley v. Maycock, followed. 

Gibbins v. North-Eastern Metropolitan 
District Asylum (1847) 11 Beav. 1 ; 17 
L. J. Ch. 5 ; 12 Jur. 22, distinguished. 

Jones v. Daniel C1894) 63 L. J. Ch. 562 ; 
[1894] 2 Ch. 332 ; S R. 579 , 70 L. T. 588 ; 42 
W. E. 687. 

BOMER, J. — I think the case that really comes 
nearest to the present is Crossley v. Maycock, 
and in my opinion Gihhms v. JVortk-Bastern 
Metropolitan District Asylum, on which the 
plaintiff relied, is distinguishable. In that case 
it was alleged in the bill that an enclosure sent 
to the defendant was only a formal document, 
merely embodying the contract constituted by 
an offer and an acceptance. The defendant, in 
whose possession the document was, did not 
choose to produce it ; and therefore it was 
assumed, as against him, that that allegation in 
the biE was correct. Consequently, ib was not 
a case where, simultaneously with a letter pur- 
porting to accept an offer, a document contain- 
ing additional and important terms is sent re- 
quiring it to be gigned. by the person to whom it 
is sent. That ease, therefore, is not ah autho- 
rity for the case before me, and, as I haYe said, 
I think the real binding authority is Crossley v. 
Maycock. — p. 565. 

Win n v. Bull, considered. 

Eadie v. Addison (1882) 52 L. J. C. P. 80 ; 47 
L. T. 543 ; 31 W. E. 320. — PEARSON, J. 


Hawksley v. Outram, distinguished. 

Lloyd r. Nowell (1895) 64 'l. J. Ch. 744 ; 
[1S95] 2 Ch. 744 ; 13 11. 712 ; 73 L. T. 154 • 44 
W. R. 43. ’ 

kekewich, J. held, distinguishing the above 
case, that m an agreement for sale of a house by 
the 'plaintiff, a condition “subject to the pre- 
paration by my solicitor, and completion of a 
formal contract,” was not for the benefit of the 
plaintiff only, and could not be waived by him, 
and consequently that he could not enforce 
specific performance of the agreement. 


Statute of Frauds. 

Clayton v. Andrews (1767) 4 Burr. 2101, 
over ruled. 

Eondeau r. Wyatt (1792) 2 H Black. 63 — 
lord Loughborough (for the Court) , Wilson, 

J. dissenting. 

Clayton v. Andrews, disapproved. 

Garbutt r. Watson (1822) 5 B. & Aid. 613. 
bayley, J. — The nearest case to this is Clayton 
v. Andrews. But that decision was, as it seems 
to me, corrected by Rondeau v. Wyatt. — p, 614. 

holroyd, j. — I cannot agree with the judgment 
of the Court in Clayton v. Andrews. — p. 615. 

Leroux v. Brown (1852) 12 C. B. 801 22 

L. J. C. P. 1 ; 16 Jur. 1021 ; 1 W. R. 22, . 
followed hut questioned. 

Williams v. Wheeler (1860) 8 C. B. (n.s.) 299. 
willes, j. — The general rule is that locus regit 
actum , and, though I fully recognise the principle 
upon which the judgment in this Court in Leroux 
v. Brown professes to be founded, viz., that the 
procedure is regulated by the lex fori, I am not 
satisfied that either of the sections of the Statute 
of Frauds to which reference has been made 
warrants the decision. We must, however, act 
upon Leroux v. Brown, until it is overrided by a 
Court of error. — p. 316. 


Leroux v. Brown, considered. 

Gibson i. Holland (1865) 35 L. J. C. P. 5 ; 1 
H. & R. 1 ; L, R. 1 C. P. 1 ; 11 Jur. (N.S.) 
1022 : 13 L. T. 293 ; 14 W. R. 86. 

WILLES, _ j.— I have had some difficulty in 
understanding Leroux v. Brown, because it struck 
me that it might be considered as unnecessarily 
extending the operation of the Statute of Frauds ; 
but however that may be, we are bound by it. — 
p. 6. 


Leroux v. Brown; Welfordv. Beazely (1747) 
3 Atk. 503 ; and Barkworth v. Young; 
(1856) 4 Drew. 1 ; 26 L. J. Ch. 153 ; 3 
Jur. (n.s.) 34; 5 W. R. 156.— y.-c., 
adopted . 
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Hoyle, In re, Hoyle v. Hoyle (1892) 62 L. J. 
Ch. 182 ; [1893] 1 Ch. 84 ; 2 R. 145 ; 67 L. T. 
674 ; 41 W. R. 81.— O.A. LINDLEY. BOWEN and 
SMITH, L.JJ. ; revemtuj 67 L. T. 254.— keke- 
WICH, J. 

LINDLEY. Ij-.T — It was settled by LerouX‘ v. 
Brown that the Statute [of Frauds] does not 
affect the validity of the contract, but only 
makes a particular kind of proof necessary to 
enable a party to bring an action upon it. . . . 
The policy of the enactment is well explained in 
Welford v. Beazelij , and Barkworth v. Yount/. 
The object of the statute being merely to exclude 
parol evidence, any writing embodying the terms 
of the agreement and signed by the person to be 
charged is sufficient. 

Leroux v. Brown, applied. 

Eocliefoucauld v. Boustead (1S96) 66 L. J. Ch. 
74 ; [1897] 1 Ch. 196 ; 75 L. T. 502 ; 45 W. E. 
272. — C.A. HALSBURY, L.CL, BINDLEY and 
SMITH, L.JJ. 

LINDLEY, l.j. (for the Court). — But having 
regard to Leroux v. Brown , and to the language 
of sect 7 of the Statute of Frauds, we are unable 
to see why the defendant should not be able to 
rely on that statute as a defence to any pro- 
ceedings in this country having for their object 
the proof and enforcing of a trust, even of lands 
abroad. The statute relates to the kind of proof 
required m this country to enable a plaintiff 
suing here to establish his case here. It does 
not relate to lands abroad in any other way than 
this : it regulates procedure here, not titles to 
land in other countries. If, therefore, the statute 
afforded the defendant a defence, he would be 
entitled to the benefit of it. 

Leroux v. Brown, referred to. 

Eoyal Exchange Assurance Corporation v. 
Sjoforsakrings Aktiebolaget Vega (1901) 70 L. J. 

K. B. 874 ; [1901] 2 K. B. 567 ; 85 L. T. 241 ; 
50 W. E. 25 ; 6 Com. Cas. 189 ; 9 Asp. M C. 
233.— BIG-HAM, J. 

Warner v. Willington (1856) 3 Drew. 523 ; 

25 L. J. Ch. 662 ; 2 Jur. (N.S.) 433 ; 4 
„ W. E 531, appro oed. 

Eeuss v. Picksley (1866) 35 L. J. Ex. 218 ; 

L. R. 1 Ex. 342 ; 12 Jur. (N.S.) 628 ; 15 L. T. 
25 ; 14 W. R 924 ; 4 H. & C. 588.— EX. CH. 

Warner v Willington, observations in- 
applicable. 

Coombs v. Wilkes (1891) 61 L. J. Ch. 42 ; 
[1891] 3 Ch. 77 ; 65 L. T. 56 ; 40 W. 11. 77— 

ROMER, J. 

Bill V. Bament (1841) 9 M. & W. 36 ; 11 
L. J. Ex. 81 , followed. 

Lucas r. Dixon (1889) 58 L. J. Q. B. 161 ; 22 
Q. B. D. 357 ; 37 W. R. 370.— O.A. esher, 

M. R., BOWEN and PRY, L.JJ. 

frorris v. Wilson (1859) 5 Jur. (n.s.) 168. 
— v.-c. ; and Commins v. Scott (1875) 44 
L. J. Ch. 563 ; L. E. 20 Eq. 11 ; 32 L. T. 
420 ; 23 W. R. m, followed. 

Filby v. Hounsell (IS 96) 65 L. J. Ch. S52 ; 
[1896] 2 Ch. 737 ; 75 L. T. 270 ; 45 W. E. 232. 
— ROMER, J. 

Shardlow v. Cotterell, 50 L. J. Ch. 613 ; 18 
Ch. D. 280 ; 44 L. T. 549 ; 29 W. E. 737.— KAY, 
J, ; reversed, (1881) 51 L. J. Ch. 353 ; 20 Ch. D. 


90 ; 45 L. T. 572 ; 30 W. R. 143.— C.A. JESSEL, 
M.R., BAGGALLAY and LUSH, L JJ. 

Ogilvie v. Foljambe (1817) 3 Mer. 53; 17 
E. E. 13. — m.r., discussed and applied. 
Shardlow v. Cotterell (supra'), m C.A. 

Ogilvie v. Foljambe and Shardlow v. Cot- 
terell m C.A. (supra'), applied. 

Plant r. Bourne (1897) 66 L. J. Ch. 643 ; 
[1897] 2 Ch. 281 ; 76 L. T. 820 ; 46 W. E. 59— 
C.A. LINDLEY. LOPES and CHl’TTY, L.JJ. 

Ogilvie v. Foljambe, applied 
Bank of New Zealand r. Simpson (1900) 69 
L. J P. C. 22 ; [1900] A. C. 182 ; 82 L. T. 102 ; 
48 W. R. 591.— P.C. 

Sale v. Lambert (1874) 43 L. J. Ch. 470 ; 

L. R. 18 Eq. 1 ; 22 W. E, 478.— JESSEL, 

M. R., explained. 

Williams v. Byrnes (1863) 1 Moore P. O. 
(N.s.) 154; 2 N. R. 47 ; 9 Jur. (N.S.) 363; 
8 L. T. 69 ; 11 W. E. 487.— P.C. ; and 
Williams v. Lake (1859) 29 L. J. Q. B. 1 ; 
2 El. & El. 349 ; 6 Jur. (N.s.) 45 ; 1 L. T. 
56 ; 8 W. E. 41 — Q.B., discussed. 

Potter v. Duffield (1874) 43 L. J. Ch. 472 ; 
L. E. 18 Eq. 4 ; 22 W. E. 585. — JESSEL, M.R. 

Sale v. Lambert and Potter v. Duffield, 

discussed. 

Casson v. Roberts (1862) 31 Beav. 613 ; 32 
L.J. Ch. 105. — romilly, m.r., questioned. 
Thomas r. Brown (1876) 1 Q. B. D. 714 ; 45 
L. J. Q. B. 811 ; 35 L. T. 237 ; 24 VV. E. 821. 

mellor, J. — Several cases have been decided 
on the point now raised, particularly two cases 
which came before the M.R. : Sale v. Lambert 
and Potter v. Duffield. In the first of these cases 
a memorandum of agreement was held to be 
sufficient within the Statute of Frauds, though 
the vendor was not described otherwise than as 
the “proprietor” of the premises, the M.R. 
saying that the term “ proprietor ” was an 
excellent description, and apparently holding 
that this word, with nothing else in the document 
to enlarge it, was quite sufficient. Now, com- 
paring this decision with the later one, Potter v. 
Duffield, where the same learned judge held that 
the description vendor ” was insufficient, I have 
some difficulty in assenting to it. I think, how- 
ever, that we ought to hold ourselves bound by 
the last of these two cases, holding that the word 
vendor ” is insufficient, though, as far as my 
judgment goes, I can see no distinction between 
the nature of the memorandum in either case. 
I think that the description which should enable 
us to dispense with the actual names of the 
parties ought to be very precise and exact, and 
that in neither of the cases was this requirement 
complied with. — p, 720. 

quain, J. — With regard to Casson v. Roberts, 
I do not think it has much bearing upon the 
present question, but I must say that I do not 
think the reasons upon which it proceeded are 
satisfactory. — p. 724. 

Sale v. Lambert; Potter v. Duffield and Plant 
v. Bourne (1897) 66 L. j Oh. 643 ; [1897] 
2 Ch. 281 ; 76 L. T. 820 ; 46 W. R. 59— 
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C.A. LIND LEY, LOPES and CHITTY, L.JJ. ; 
reversu ig BYRNE, J., followed. 

Carr r. Lynch (1900) 69 L. J. Ch. 315 ; [1900] 

1 Ch. 613 ; 82 L. T. 381 ; 18 W. R. 616.— 

FARWELL, J. 

Jaques v. Millar (1877) 17 L. J. Oh. 511 ; 

6 Ch. D. 153 ; 37 L. T. 151 ; 25 W. R. 
816. — PRY, J., overruled. 

Blore v. Sutton (1817) 3 Mer. 237; 17 
R. R. 71, followed. 

Marshall r. Berndge (1881) 19 Ch TJ. 233 ; 
51 L. J. Ch. 329 ; 15 L. T. 599 ; 30 W. R. 93 ; 
46 J. P. 279.— C.A. 

JESSEL, m.r. — T he view of Fry, J. was that 
because the agreement itself had a date, there- 
fore that was the date from which the lease was 
to begin. I must say that not only is there no 
authority for such a proposition as a proposition 
of law, hut there is a good deal of authority 
against it. Amongst other authorities is the 
case of Blore v. Sutton , decided by Sir William 
Grant, which is exactly in point, but which Fry, 
J., in his previous decision m Jaques v. Millar , 
attempted to distinguish on the ground that it 
did not appear in the report of Blore v. Sutton, 
that the date on which the memorandum of 
agreement was signed appeared on the memo- 
randum itself. I must say, speaking with defer- 
ence to the learned author of that ^observation, 
that I had come to an opposite conclusion on 
reading the report , but m order to be quite 
certain I sent for the record, and there it 
appeara, as I expected, that the date was in the 
memorandum, and, therefore, that supposed dis- 
tinction between Jaques v. Millar and Blore x. 
Sutton does not exist. But, independently of 
that, I am quite unable to concur m the decision 
in Jaques x. Millar. — p. 239. 
baggallay, l.j. to the same effect. 

Marshall v. Berridge, discussed and applied. 
Lander and Bagley’s Contract, In re (1892) 61 
L. J. Ch. 707 ; [1892] 3 Ch. 41 ; 67 L. T. 521.— 

CHITTY, J. 

Wood v. Aylward, 57 L. T. 54 ; 51 J. p. 724. 
— Kekewich, j. ; reversed, (1887) 58 L. T. 662. 
— C.A. 

Hawes v. Armstrong (1835) 1 Scott 661 ; 4 
L. J. C. P. 254 ; 1 Bing. (n.C.) 761 ; 1 
Hodges 17$, followed, and applied. 

Eyre, In re. McAndrew r. Korns (1895) 13 R. 
671 ; 72 L. T. 585 ; 43 W. R. 538. — ROMER, J. 

Cuff v. Penn (1813) 1 M. & S. 21, over- 
ruled. 

Stead r. Dawber (1S39) 2 P. & D. 417;' 10 
A. &E.67; 9 L. J. Q. B. 101. 

[In Marshall v. Lynn ((1840) 6 M. k W. 109) 
Parke, B. said : “ The recent case of Stead x. 
Batcher appears to have entirely overturned the 
authority of Cuff x. Penn?' — p. 116.] 

Jervis v. Berridge (1873) L. R. 8 Ch. 351 ; 
42 L. J. Ch. 518 ; 28 L. T. 481 ; 21 W. R. 
395. — L.C.'and l.jj., affirmed. 

Hussey r. Horne-Payne (1879) 48 L. J. Ch. 
846 ; 4 App. Cas. 311 ; 41 L. T. 1 ; 27 W. R. 585. 
— H.L. (E.). 

Chinnock x. Ely (Marchioness) 2 H. & M. 221 ; 
II Jur. (N.S.) 32 ; 34 L. J. Ch. 399.— V.-C. ; 
reversed , (1865) 4 De G. J. k S. 638; 11 Jur. 
(N.S.) 329 ; 12 L. T. 251 ; 13 W. R. 597 .— l.C. 


Chinnock v. Ely (Marchioness) (1865) 4 De 
G. J. <fc 8. 638 (supra), distinguished 

Thomas v. Brown (1876) 45 L. J Q. B. 811 , 
35 L. T. 237: 24 W. R. 821.— Q.B.D., 
dissented from 

Rossiter r. Miller (1878) 48 L. J. Ch. 10 ; 3 

App. Cas. 1124; 26 W. R. 865; 39 L. T. 173. 

— H L. (E.) ; reversing (1877) 46 L. J. Ch. 737 ; 
5 Ch. D. 648 ; 37 L. T. 14 .-<l A. ; and affirming 

5 Ch. D. 648 ; 36 L. T. 304 ; 25 W. R. 890.— M.R. 

[jessel, m.r. held in opposition to Thomas v. 
Brown that the word “proprietors” was a 
sufficient description within the Statute of 
Frauds, and the C. A. expressed their concurrence 
with the M.R. on that point. Thomas x. Brown 
is not referred to m the judgments an the House 
of Lords.] 

Croyston v. Banes (1702) Prc. Chan. 208.— 
M.R. ; and Symondson v. Tweed (1713) 
Pre. Chan. 374, disapproved. 

Rondeau r. Wyatt (1792) 2 H. Bl. 63. 

lord Loughborough (for the Court), — The 
early cases, in Prec. in Chan. 208 and 374, do 
not seem fairly to admit any other construction 
than this, namely, that the Court thought that, 
where a parol agreement was- admitted by the 
defendant’s answer, he might or might not take 
advantage of the statute at his option. 1 say 
the Court seem to have thought so, because, m 
fact, no such decree was made iu those cases, 
which contain merely the extra-judicial opinions 
of the lord keeper and the Master of the Rolls. 
It is said in those cases, and has been adopted 
in the argument, that where the defendant con- 
fesses the agreement there is no danger of 
perjury, which, was the only thing the statute 
intended to prevent. But this seems to be very 
bad reasoning, for the calling upon a party to 
answer a parol agreement certainly lays him 
under a great temptation to commit perjury. — 
p. G8. 

Smith v. Webster, 45 L. J. Ch. 430 ; 34 L. T. 
479.— v.-C. ; reversed, (1876) 45 L. J. Ch. 52S , 
3 Ch. D. 49 ; 35 L. T. 44 ; 24 W. R. 894.— C.A. 

Jones v. Victoria Graving Dock Co. (1877) 
46 L. J. Q. B. 219 ; 2 Q. B. D. 314 ; 36 
L. T. 347 ; 25 W. R. 501. — C.A., followed. 

Smith v. Webster (1876) 45 L. J Ch. 528 ; 
8 Ch. D. 49 ; 35 L. T. 44 ; 24 W. R. 894. 
— c.a., explained. 

Griffiths Cycle Corporation r. Humber & Co, 
(1899) 68 L. J. Q. B. 959 ; [1899] 2 Q. B. 414 ; 
81 L. T. 310.— C.A. SMITH, RIGBY and WILLIAMS, 
L.JJ. ; reversed on the facts, (1901) W. N. 110. — 
H.L. (E.). 

smith, lj. (for the Court). — Our attention 
has been called to Smith v. Webster as an 
authority for the proposition that no recognition 
by the officers of the company of the contract 
by their signature will avail to take the case out 
of the operation of the 4th section of the Statute 
of Frauds, unless such officers had authority to 
sign a record of the contract as such ; but j do 
not think that Smith x. Webster bears this out, 
although some of the language of Lush, L.J. 
might bear that interpretation. ... It seems to 
me that all that is decided by Smith x. Webster 
is that, if reliance is placed on the signature of 
an agent, as satisfying the 4th section of the 
Statute of Frauds, you must, whether the 
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document signed be a record of the terms, or a 
document referring to and recognising the docu- 
ment containing the record of the terms, show 
that the agent signing was an agent “ thereunto 
lawfully authorised,” but that is all that is 
necessary. 

Coles v. Trecothick (1801) 9 Yes. 231 ; 1 
Smith 233 ; 7«R. E. 167, questioned. 

Gosbell r. Archer (1835) 2 Ad. & E. 500 ; 1 
N. & M. 185 ; 1 H. & W. 31 ; 1 L. J. K. B. 78. 

DENMAN, C.J. — Lord Eldon says in that case, 
“Where a party, or principal, or person to be 
bound, signs as, what he cannot be, a witness, 
he cannot be understood to sign otherwise than 
as a principal.” But I think that remark open 
to much observation. A witness might be drawn 
into transactions which he did not contemplate, 
and of which he was ignorant. That would be 
a great step to take ; no such decision has been 
actually made ; and if it had, I should pause, 
unless I found it sanctioned by the very highest 
authority, before I held that a party attesting 
was bound by the instrument. — p. 508. 

Smith v. Neale (1857) 2 C. B. (N.s.) 67 ; 26 
* L. J. 0. P. 143 ; 3 Jur. (n.s.) 516 ; 5 W. R. 
563 ; Mozley v. Tinkler (1835) 1 C. M. & R. 
692 ; 5 Tyr. 416 ; 1 Gale 11 ; 4 L. J. Ex. 84 ; 
and Laythoarp v. Bryant (1836) 2 Bing. 
(N.O.) 735 ; 3 Scott 238 ; 2 Hodges 25 ; 5 
L. J. C. P. 217, approved. 

Martin v. Mitchell (1820) 2 Jac. k W. 413, 
428 ; 22 R. R. 184, considered. 

Reuss v. Picksley (1866) 35 L. J. Ex. 218 ; 
L. R. 1 Ex. 342 ; 12 Jur. (N.s.) 628 ; 15 L. T. 25 ; 
14 W. R. 924 ; 4 H. & C. 588.— EX. ch. 

WILLES, J .—Mozley v. TmJtler (1 C. M. k R. 
692), therefore, is confirmatory of our decision 
that the whole evidence of an agreement need 
not be in writing, but only all the terms, along 
with the signature of the person to be charged. 
It has been urged upon us that this conclusion 
will lead to fraud and perjury, and to the very 
mischiefs the statute was passed to prevent. 
We do not concur in that view, because no one 
will be able to enforce an agreement of the sort 
we are now discussing, without proving that he 
did or was ready to do his part to entitle him to 
performance on the part of the other contracting 
party. Moreover, if good for anything, that 
argument is good to show that a regular agree- 
ment or memorandum of it, signed by one party 
only, ought not to bind him. The reason we 
have given is a good answer to the argument, 
but that argument was also considered by the 
Court of Common Pleas in Laythoarp v. Bryant 
(2 Bing. N. 0. 735), where the Court held, in 
spite of a weighty dictum of Sir T. Plumer, in 
Martin v. Mitchell , that only the party to be 
charged need sign, the other party, however, at 
the same time being ready to fulfil his own part 
of the agreement before suing. — p. 353. 

Saunderson v. Jackson (1S00) 2 Bos. k P. 238 ; 
3 Esp. 180 ; 5 R. R. 382, distinguished. 

Schneider v. Norris (1814) 2 M. k S. 286 ; 15 
R. R. 825. 

dampier, J. — In Saunderson v Jackson it did 
not appear that there was any signature to the 
bill of parcels : it was only by connecting the 
letter with the bill of parcels, that the case was 
taken out of the statute. Here there is the 


handwriting of the party to be charged in 
the bill of parcels, which authenticates it as a 
memorandum of the bargain. — p. 290. 

Schneider v. Norris, applied. 

Evans v. Hoare (1892) 61 L. J Q. B. 470 ; 
[1892] 1 Q. B. 593 ; 66 L. T. 345 ; 40 W. R. 
442 ; 56 J. P. 664.— DENMAN and CAVE, JJ. 

Schneider v. Norris, Evans v. Hoare and 
Torret v. Cripps (1879) 27 W. R. 706, 
distinguished. 

Hucklesby v. Hook (1900) 82 L. T. 117. 

Buckley, j. — These cases, I think, proceed 
upon the principle that signing for the purposes 
of the statute does not necessarily mean writing 
your name, but means ratifying by writing m 
some form or other the document which contains 
the contract. That is the principle which lies, 

I think, at the root of Schneider v. Morns . . . 
and of Evans v. Hoare. . . . That,, therefore, 
seems to me to be the principle of* these two 
cases, that there was a writing by the defendant, 
or by an agent of the defendant, of some part or 
the whole of a document containing the defen- 
dant’s name. The other case proceeds upon a 
somewhat different principle. That is the case 
of Torret v. Cripps. ... 1 think that involves 
this as a matter of principle, that it may be a 
signature in writing within the statute for a 
person to take a document and hand it to another 
and say, the document being in his writing, 
“ That is the document which I ask you to take 
as forming the contract which you are going to 
sign.” Now, here, the defendant wrote no part 
of the document at all. The mere fact that it 
contained his name, that it was written by the 
plaintiff and addressed to him, is, I think, upon 
many grounds, insufficient to make this a contract 
within the statute.— pp. 117, 118. 

Heard v. Pilley (1869) 38 L. J. Oh. 718 ; L. R. 
4 Ch. 548 ; 21 L. T. 68 ; 17 W. R. 750.— 
L.JJ. ; and Bartlett v. Pickersgill (1759) 
4 East 577, n. ; 1 Eden 515 ; 1 Cox 16 ; 
Burr. 2255 ; 1 R. R. 1, considered. 

James v. Smith (1890) [1891] 1 Ch. 384 ; 63 
L. T. 524 ; 39 W. R. 396. — KEKEWICH, J. ; 
affirmed on other grounds, 65 L. T. 644. — O.A, 

Marshall v. Green (1875) 45 L. J. C. P. 158 ; 
1 C. P. D. 35 ; 33 L. T. 404 ; 24 W. R. 175, 
discussed and distinguished. 

Lavery v. Purssell (1888) 57 L. J. Ch. 570 ; 39 
Ch. D. 508 ; 58 L. T. 846 ; 37 W. R. 163. 

chitty, j. — When the case is examined as a 
whole, it will be seen that the judgment turned 
upon this, that they considered that as the trees 
were to be cut down as soon as possible, and that 
they were almost immediately cut down, the 
thing sold was a chattel. . . . The true basis of 
the present Master of the Rolls’ [Brett, L.J.!s] 
judgment is, I think, found at the bottom of 
p. 42, where he says that “ the contract is not for 
an interest in land, but relates solely to the thing 
sold itself.” Though that case may he open 
hereafter to further considerafion, of course I 
cannot reconsider it, nor can I differ from it. . . . 
I leave that case as it stands on its own footing, 
and must decide this case, which appears to me 
to be so different from that as at any rate to 
justify me in coming to the conclusion, as I do, 
tha( this case comes within the 4th section.— 
pp. 573, 574. 
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Lavery v. Purssell (supra). See Sale of Goods 
Act, 1893 (56 & 57 Yict. c. 71). s. 62 (definition 
of “ Goods”). 

Forster v. Hale (1798) 3 Yes. 696 ; 5 lb. 30S ; 

4 14. It. 128 ; and Dale v. Hamilton (1S46) 
16 L. J. Cli. 126, 397 ; 5 Hare 369 ; 2 Ph. 
266 ; 11 Jur. 574, applied. 

De Nicols, In re, De Nicols v. Curlier (1900) 
69 L. J. Cli. 680 ; [1900] 2 Ch. 410 ; 82 L. T. 840 ; 
48 W. It. 602. — KEKEWICH, J. 

[The principle applied in the above eases to 
contracts of partnership is also applicable to a 
marriage contract, and the defence of the Statute 
of Frauds will not avail.] 

Cawthorne v. Gordrey (1S63) 13 C. B. (n.s.) 

406 ; 32 L. J. C. P. 152, distinguished. 
Snelling v. Huntingfteld (Lord) (1834) 1 
0. M. & R. 20 ; 4 Tyr. 606 ; 3 L. J. Ex. 
23 2. followed. 

Carrington (Lord) v. Roots (1837) 2 M. & W. 
248 ; 6 L. J. Ex. 95 ; 1 Jur. 85 ; and 
Reade (or Reed) v. Lamb (1851) 6 Ex. 
130 , 2 L. M. & P. 67 ; 20 L. J. Ex. 161, 
dicta commented on. 

Britain v. Rossiter (1879) 11 Q. B. D. 123 ; 48 
L. J. Ex. 362 . 40 L. T. 240 ; 27 W. R. 482. 

BRETT, L.J. — As to Cawthorne v. Gordrey the 
decision is not different from other cases ; as to 
the dictum, we can say nothing about it m this 
ease, because the point does not arise. Therefore 
we have not to overrule Cawthorne v. Gordrey 
either as to its decision or its dictum. — p. 124. 
cotton and THESIGER, L.j.t. conehrred. 

Cawthorne v. Gordrey, dissented from. 
Bracegirdle v.Heald (1S18) 1 B.& Aid. 722 ; 
19 R. R. 442, followed. 

Hollar v. Parldngton (1901) 84 L. T. 470. — 
BARLING, J. 

Boydell v. Drummond (1808) 11 East 142; 
2 Camp. 157 ; 10 R. R. 450 ; and see infra , 
adopted. 

Crane v. Powell (1S68) 38 L. J. M. C. 43 ; L. R. 
4 C. P. 123 ; 20 L. T. 703 : 17 W. R. 161.— o.p. 

Dobson v. Collis (1856) 1 H. & N. 81 ; 25 
L. J. Ex. 267 ; 4 W. R. 512. — EX. ; Roberts 
v. Tucker (1849) 3 Ex, 632 . — ex. ; Sweet 
v. Lee (1841) 3 Man. & G. 452 ; 4 Scott 
(N.R.) 77 ; 5 Jur. 1134 ; Farrington v. 
Donohoe (1866) Ir. R. 1 C. L. 675 ; Eley 
v. Positive Assurance Go. (1875) 45 L. J. 
Ex. 58 ; 1 Ex. D. 20 ; 33 L. T. 743 ; 24 
W. R. 252.— EX. D. ; affirmed, (1876) 45 
L. J. Ex. 451 ; 1 Ex. D. 88 ; 34 L. T. 
190 ; 24 W. R. 338. — C.A. ; Fenton v. 
Emblers (1762) 3 Burr. 1278 ; Souch v. 
Strawhridge (1846) 2 G. B. 808 ; 15 
L. J. C. P. 170; 10 Jur. 357; and 
Knowlman v. Bluett (1874) 43 L. J. Ex. 
151 ; L.jLl. 9 Ex. 307 ; 32 L. T. 262 ; 22 
W. R. 758. — EX. CH., considered and 
applied. 

Davey e. Shannon (1879) 4S L. J. Ex. 459 ; 4 
Ex. D. 81 ; 40T L. T. 628 ; 27 W. R. 599.— 
HAWKINS, J. 

Souch V. Strawbridge (supra). 

Boydell v. Drummond (1808) (supra). 
Murphy v. Sullivan (1866) 11 Ir. Jur. (N.s.) 

111. —ex. oh. * 

Wells v. Horton (1826) 1 Bing. 40’; 12 


Moore 176 ; 2 Car. & P. 3S3 ; 5 L. J. 
(O.S.) G. P. 41 ; 29 R. R. 498. 
followed. 

Knowlman v. Bluett (supra?). — ex. ch., 
referred to. 

Davey v. Shannon (1.879) 48 L. J. Ex. 459 ; 
4 Ex. D. 81 ; 40 L. T. G2S ; 27 W. R. 599, 
■not followed. 

McGregor v. McGregor (4888) 57 L. J. Q. B. 
591 . 21 Q. B. D. 424 ; 37 W. E. 45 ; 52 J. P 
772 — C.A. ; affirming 58 L. T. 227 — ESHER, 
M.R., LINDLEY and BOWEN, L.JJ. 

BOWEN. L.J. — It was laid down in Peter v. 
Compton (Skinner 353), as the headnote states, 
that “ ‘ an agreement that is not to be performed 
within the space of one year from the making 
thereof’ means, in the Statute of Frauds, an 
agreement which appears from its terms to be 
incapable of performance within the year.” 
Wells v. Horton (4 Bing. 40) was decided in 
accordance with that view, and so also was 
Murphy v. Sullivan (11 Ir. Jur. (N.s.) 111). 
In so far as j D avey v. Shannon departs from these 
principles, it seems to me to run counter to the 
current of authority on the subject. 

Britain v. Rossiter (1879) 48 L. J. Ex. 362 ; 
11 Q. B. D. 123 ; 40 L. T, 240 ; 27 W. R. 
482. — C.A , discussed. 

McManus v. Cooke (1887) 56 L. J. Ch. 662 ; 
35 Oh. D. 681 ; 56 L. T. 900 ; 35 W. R. 754 ; 51 
J. P. 708. 

KAY, J. was of opinion that the dicta in Britain 
v. Rossiter to the effect that the doctrine that 
part performance takes a case out of the Statute 
of Frauds, is confined to contracts for the sale 
and purchase of land, or for the acquisition of an, 
interest in land, were not reconcilable with the 
cases on that doctrine. 

Nunn v. Fabian (1865) 35 L. J. Ch. 140 ; 
L. R. 1 Ch. 35; 11 Jur. (N.s.) SOS ; 13 
L. T. 343, followed, 

Williams v. Evans (1875) 44 L. J. Ch. 319 ; 
L. R. 19 Eq 547 ; 32 L. T. 359 ; 23 W. R. 466.— 

V. -C. 

Nunn v. Fabian, commented on. 

Humphreys v. Green (1882) 52 L. J. Q. B. 
140 ; 10 Q. B. D. 148 ; 48 L. T. 60 ; 47 J. P. 
244.— O.A. 

Nunn v. Fabian, followed. 

Conner v. Fitzgerald (1883) 11 L. R. Ir. 106. 

Nunn v. Fabian, followed. 

Humphreys v. Green, observations applied. 
Maddison v. Alderson (1883) 52 L. J. Q. B. 
737 ; 8 App. Cas. 467 ; 49 L. T, 303 ; 31 
W. R. 820 ; 47 J. P. 821. — H.L, (e.), con- 
sidered. 

Miller and Aldworth e. Sharp (1899) 68 L. J. 
Ch. 322 ; [1899] 1 Ch. 622 ; 80 L. T. 77 ; 47 

W. R. 268.— BYRNE, J. 

Ungley v. TJngley (1877) 46 L. J. Ch. 854 ; 
5 Ch. D. 887 ; 37 L. T. 52 ; 25 W. R. 733. 
— C.A followed. 

Sharman v. Sharman (1893) 4 R. 124 ; 67 
L. T. 834.— c.A. 

Brodie y. St. Paul (1791) 1 Yes. 326, 
disapproved. 

Cooth v. Jackson (1800) 6 Yes. 12. See 10 
R. R. 150. 
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2. Parties. 

Gore v. Gibson (1845) 13 M. & W. 623 ; 14 
L. J. Ex. 151 ; 9 Jur. 140, commented on ; 
dicta questioned 

Matthews v. Baxter (1873) L. It. S Ex. 132 ; 
42 L. J. Ex. 73 ; 28 L T. 169 ; 21 W. R. 389. 

martin, B. — The judges m Gore v. Gibson 
use the word “ void,’^ it is true, but I cannot 
think they meant absolutely void. They simply 
meant to say that a drunken man’s contract 
could not be enforced against his will. But it 
by no means follows that it is incapable of 
ratification. — p. 133. 

POLLOCK, B — The case of Gore v. Gibson was, 
no doubt, rightly decided, but some of the dicta 
of the judges cannot be supported in all their 
fulness, since the decision m Jdoltou v. Camroum 
(L. E. 2 Ex. 487 ; L. R. 4 Ex. 17 ; 18 L. J. Ex. 
68, 356).— p. 134. 


Robson v. Drummond (1831) 2 B. k. Ad. 
3U3 ; 9 L. J. (o S.) K. B. 187, dis- 
tinguished. 

British Waggon Co. v. Lea (1880) 49 L. J. 
Q. B. 321 ; 5 Q. B. D. 149 ; 42 L. T. 437 ; 28 
W. R. 349 ; 44 J. P. 440.— Q b.d. 

cockburn, O.J. (for the Court).— We entirely 
concur in the principle on which the decision in 
Robson v. Drummond rests, namely, that where 
a person contracts with another to do work or 
perform service, and it can be inferred that the 
person employed has been selected with reference 
to his individual skill, competency or other per- 
sonal qualification, the inability or unwillingness 
of the party so employed, to execute the work or 
perform the service, is a sufficient answer to any 
demand by a stranger to the original contract for 
the performance of it by the other party, and 
entitles the latter to treat the contract as at an 
end, notwithstanding that the person tendered to 
take the place of the contracting party may be 
equally well qualified to do the service. Personal 
performance is in such a case of the essence of 
the contract, which, consequently, cannot in its 
absence be enforced against an unwilling party. 
But this principle appears to us inapplicable in 
the present instance, inasmuch as we cannot 
suppose that in stipulating for the repairs of 
these waggons by the company — a rough descrip- 
tion of work which ordinary workmen conversant 
with the business would be perfectly able to exe- 
cute— the defendants attached any importance to 
whether the repairs were done by the company 
or by anyone with whom the company might 
enter into a subsidiary contract to do the work. 
All that the hirers, the defendants, cared for in 
their stipulation was that the waggons should be 
kept in repair; it was indifferent to them by 
whom the repairs should be done. Thus, if with- 
out going into liquidation, or assigning these con- 
tracts, the company had entered into a contract 
with any competent party to do the repairs, and 
so had procured them to be done, we cannot think 
that this would have been a departure from the 
terms of the contract to keep the waggons m 
repair. While fully acquiescing in the general 
principle just referred to, we must take care not 
to push it beyond reasonable limits. And we 
cannot but think that, m applying the principle, 
the Court of Queen’s Bench m Robson v. Drum- 
mond went to the utmost length to which it can 
be carried. — p. 324. 


Robson v. Drummond, considered and 
applied. 

Dr. Jaegar’s Sanitary Woollen, &c. Co. i\ 
Walker (1897) 77 L. T. 180. — C.A. BINDLEY, 
LOPES and CHITTY, L.JJ. 

Robson v. Drummond ; and Tasker v. Shep- 
herd (1861) 30 L J. Ex. 207 ; 6 H. & N. 
575 ; 4 L. T. 19 ; 9 W. R. 476, dis- 
timjulshed. 

Phillips v. Hull Alhambra Palace Co. (1900) 
70 L. J. Q. B. 26 ; [1901] 1 Q. B 59 ; 83 L. T. 
431.— LORD ALVEBSTONE, C J. and KENNEDY, J. 

LORD ALVERSTONE, C.J. — With regard to the 
first point, as to the death of one partner putting 
an end to the contract, there seems to me to be 
greater difficulty. Apparently the principle of 
law is this — that it is to he determined in each 
case 'whether the obligation to be enforced 
depends upon the personal conduct of the party 
deceased. This appears to be the. effect of the 
decisions in Tastier v. Shepherd and Robson v. 
Drummond. . . . Accordingly, where in any 
particular case a contract has relation to the 
personal conduct of the contracting party, that 
party’s death puts an end to it ; but if it has no 
relation to such personal conduct, the death of 
the contracting party wull not put an end to it. 
In the case before us, I am of opinion that the 
plaintiffs did not rely on the personal conduct of 
the three partners, all of whom were unknown 
to them. Under these circumstances I come to 
the conclusion that the liability undertaken by 
the three partners to carry out their contract 
can be enforced against the two survivors, not- 
withstanding the death of one of the three. — 
p 28. 

Beckham v. Knight (1838) 4 Bing. (N.c.) 
243 ; 7 L. J. 0. P. 93 ; 5 Scott 619, over- 
ruled. 

Beckham r. Drake (1841) 9 M. & W. 79 ; 
affirmed, nom. Drake v. Beckham (1843) 11 
M. & W. 315 ; 12 L. J. Ex. 486 ; 7 Jur. 204.— 
EX. CH. 

British Waggon Co. v. Lea (1880) 49 L. J. 
Q. B. 321 : 5 Q. B. D. 149 ; 42 L. T. 437 ; 
28 W. R. 349 ; 44 J. P. 440.— COCKBURN, 
C.J. and manisty, J., approved and 
apjilied. < 

Associated Portland Cement Manufacturers r. 
Tolhurst (1902) 71 L. J. K. B. 949 ; [1902] 
2 K. B. 660 ; 87 L. T. 465 ; 51 W. R. 81.— C.A. 
COLLINS, M.R., SIR F. JEUNE, and HARDY, L.J. ; 
reversing (1901) 70 L. J. K. B. 1036; [1901] 
2 X. B. 811 —MATHEW. J. 


3. Subject Matter. 

Consideration. 

Dutton v. Pool (1677) 2 Lev. 210 ; 1 Ventr. 

318 ; T. Raym. 302, questioned. 

Tweddle v. Guy (or Atkinson) (1861) 1 B. & S. 
393 ; 30 L. J Q. B. 265 ; 8 Jtur, (n.S.) 332 ; 4 
L. T. 468 ; 9 W. R. 781. 

BLACKBURN, J. — We cannot overrule a decision 
of the Exchequer Chamber ; but there is a dis- 
tinct ground on which that case cannot be sup- 
ported. The cases under statute 27 Eliz. c. 4, 
which have decided that by sect. 2 voluntary 
gifts by settlement after marriage are void 
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against subsequent, purchasers for value, and are 
not saved by sect. 4, show that natural love 
and affection are not a sufficient consideration 
whereon an action of assumpsit may be founded. 
— p. 399. 

Lee v. Muggeridge (1813) 5 Taunt. 36, 
considered. 

Eastwood v. Kenyon (1810) 11 A. & E. 138 ; 

8 P. & D. 276 ; 9 L. J. Q-. B. 109 ; 1 Jur. 1081. 

— Q.B. 

Callisher v. BiBchoffsheim (1870) 39 L. J. 
Q. B. 181 ; L. R. 5 Q. B. 119 ; 18 W. R. 
1137 ; and Ockford v. Barelli (1871) 25 
L. T. 501 ; 20 W. R. 116, questioned. 

Blythe, In re, Banner, Ex parte (1881) 17 Ch. D. 
ISO ; 51 L. J Ch. 300 ; 11 L. T. 908 ; 30 W. R. 
21. — C.A. JAMES, BRETT and COTTON, L.JJ. 

beett, l.j. — W henever a similar case arises, 

I think it will have to be carefully considered 
whether the decision in Callisher v. BischofFsheim 
can be supported, and whether, in order to 
support a compromise of an action, it is not 
necessary to show, not only that the plaintiff 
believed that he had a good cause of action, but 
that the circumstances did in fact raise some 
doubt whether there was or was not a good cause 
of action, and I venture to doubt whether, if 
there was clearly and obviously no cause of action, 
the mere belief of the parties that there was would 
support the compromise. It is true that the 
subsequent case of Ockford v. Barelli, if that be 
also held to be good law, is an authority against 
this view, because in it there could not possibly 
be a doubt that there was no cause of action. 
But I take it that Ockford v. Barelli was decided 
upon the authority of Callisher v. Bischojfsheim, 
adopting the view that the passage which I have 
read from the earlier part of the judgment of 
Cockbum, L.C.J. was the ground of the decision. 
Of course if it were so taken the Court, in the 
later case, being a Court of co-ordinate jurisdic- 
tion, was bound by the decision in the earlier 
case ; but then, if the first case falls, the second 
would fall with it. — p. 190. 

[The passage referred to from the judgment of 
Cockbum, L.C.J. , in Callisher v. Bischoff'sheim, 
is (at p. 151) : ‘‘The authorities clearly establish 
that if an agreement is made to compromise a 
disputed claim, forbearance to sue in respect of 
that claim is a good consideration.”] 

Cook v. Wright (1861) 1 B. & S. 559 ; 30 
L. J. Q. B. 321 ; 1 L. T. 701 ; Callisher v. 
Bischoffsheim, and Ockford v. Barelli, 

approved. 

Blyth, In re, Banner, Ex parte (supra), 
observations dissented from. 

Miles r. New Zealand Alford Estate Co. (1886) 
32 Ch. D. 266 ; 55 L. J. Ch. 801 *, 54 L. T. 582 ; 
34 W. R. 669. — C.A. COTTON and pry, l.jj. ; 
bowen, l.j. dissenting. 

cotton, l.j. — N ow there was much argument 
upon the question, what is a good consideration 
for a compromise; and there are authorities 
which for a considerable time were considered as 
laying down the law upon the . subject ; but 
Lord Esher, the present Master of the Rolls, in 
Bx parte Banner , is supposed to have thrown 
doubt upon these authorities ; and what he said 
was, in fact, that, if the question ever came 
before this Coifrt, the authority of Callisher v. 
Bischoffsheim, Ockford v. Barelli and Cook v. 


Wright would have to be considered. ... I 
consider, notwithstanding the doubt expressed 
by the Master of the Rolls, that the doctrine 
laid down m Cook v. Wright and Callisher v. 
Bischoff'sheim and Ockford v. Barelli is the law 
of this Court. 

Bryan v. Horseman (1804) 1 East 599, 
disapproved. t 

Mucklow r. St. George (1812) 4 Taunt. 613. 

Mansfield, c.J. — There never was such 
another case as that which had been cited. — 
p. 614. 

Potter v. Tumor (1620) Palm 185 ; Winch 
7, disapproved. 

Morton r. Burn (1837) 7 Ad. & E. 19. 

denman, c.J. (for the Court). — The question 
is, whether forbearance for a given time on the 
part of the assignee of a bond to sue the obligors 
is a good consideration for a promise by the 
obligors to pay the assignee at the expiration of 
that time, or give him a warrant of attorney for 
the amount. . . . The cases are all m favour of 
the action lying, with the exception of Potter 
v. Tumor , which we think inconsistent not 
only with the current of authorities, but with 
established principles. — p. 25. 


Condition Precedent. 

Bruff v. Conybeare, 13 0. B. (n.S.) 263 ; G 
L. T. 647 ; 9 Jur. (N s.) 78 ; reversed, (1868) 17 
L. T. 664. — ex. CH. 


Impossible Contracts. 

Rugg v. Minett (1809) 11 East 210 ; 10 R. R, 
475, discussed. 

Taylor v. Caldwell (1863) 32 L. J. Q. B. 164 ; 
3 B. & S. 826 ; 8 L. T. 356 ; 11 W. R. 726.— 
BLACKBURN, J. (for the Court). 

Taylor v. Caldwell [supra), followed. 

Appleby i. Myers (1867) 36 L. J. C. P. 331 ; 
L. R. 2 C. P. 651 ; 16 L. T. 669.— EX. CH. ; and 
Robinson v. Davison (1871) 40 L. J. Ex. 172 ; 
L. R. 6 Ex. 269 ; 24 L. T. 755 ; 19 W. R. 1036. 
— EX. 

Taylor v. Caldwell (supra), followed. 

Howell v. Coupland (1876) 46 L. J. Q. B. 147 ; 
1 Q. B. D. 258 ; 24 W, R. 470 ; 33 L. T. 832. 
— C.A. 

Taylor v. Caldwell, followed. 

Chapman v. Withers (1888) 57 L. J. Q. B. 457 ; 
20 Q. B. D. 824 5 37 W. R. 29. — Coleridge, c,j. 
and MATHEW, J. 

Taylor v. Caldwell, distinguished. 

Turner r. Goldsmith (1891) 60 L. J. Q. B. 247 ; 
[1891] 1 Q. B. 544 ; 64 L. T. 301 ; 39 W. R. 547. 
— C.A. LINDLEY, LOPES and 1CAY, L.JJ. 

Taylor v. Caldwell and Howell v. Coupland, 

followed. 

Nickoll and Knight v. Ashton, Eldridge & Co. 
(1901) 70 L. J. K. B. 600 ; [1901] 2 K. B. 126 ; 
84 L. T. S04 ; 49 W. R. 513 ; 6 Com. Cas. 150 ; 
9 Asp. M. C-. 209 — C.A. SMITH, M.R. and 
ROMER, L.J. ; WILLIAMS, L.J. dissenting. 
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Taylor v. Caldwell, referred to, Grove r. 
Johnston (1889) 24 L. R. Ir. 352, 358 — q.b.d. ; 
distinguished, Gamble v. Accident Life Insurance 
Co. (1870) Ir. R. 4 C. L. 204 .— ex. 

Grove v. Johnston, disti squished. 

Tracey r. M’Cabe (1893) 32 L. 11. Ir. 21.— 

EX. D. 

Illegal Contracts. 

Debenham v. Ox (1749) 1 Ves. sen. 275, 
distinguished. 

Higgins r. Hill (1887) 50 L. T. 426. — CHITTY, J. 

Gremaire v. Le Clerc Bois Valon (1809) 2 

Camp. 144, disapproied. 

Cope r. Rowlands (183G) 2 M. & W. 149 ; 2 
Gale 231 ; 6 L. J. Ex 63. 

pabke, B. (for the Court) — One other case 
cited for the plaintiff remains to be noticed ; it is 
that of Gremuirev. Le Clerc Bins Valon, in which 
Lord Ellenborough held that the plaintiff could 
recover for surgery and medicines, though he 
had not been admitted pursuant to the statute 
of 3 Hen. 8, c. 11, s. 1. It is certainly difficult 
to reconcile this case with the rule above laid 
down, for the provisions of that statute were 
clearly meant to secure to the public skilful 
practitioners in surgery and medicine ; but, on a 
motion for a new trial, the Court of King’s 
Bench do not appear to have sanctioned the 
doctrine of Lord Ellenborough, for they disposed' 
of the case on another ground, namely, that there 
was no proof that the plaintiff had not been duly 
licensed. We therefore think that case is not a 
binding authority. — p. 159. 

Cope v. Rowlands, followed. 

Fergusson r. Norman (1838) 5 Bing. (N.C.) 7(5 ; 

0 Scott 794 ; 1 Arn. 418 , 8 L. J. C. P. 3 ; 3 
Jur. 10. — O.P. 

Pickering v. Ilfracombe Ry. (1868) 37 L. J. 
C. P. 118 ; L. R. 3 C. P. 235 ; 17 L. T. 
650 ; 16 W. R. 458. — O.P., dictum adopted. 
Royal Exchange Assurance Corporation v. 
Sjoforsaknngs Aktiebolaget Yega (1901) 70 L. J. 

K. B. 874 ; [1901] 2 K. B. 567 ; 85 L. T. 241 ; 
50 W. R. 25 ; 6 Com. Gas. 189 ; 9 Asp. M. C. 
233.— BIGHAM, J. 

Davies v. Makuna. 52 L. T. 472 : rerersed , 
(1885) 54 L. J. Ch. 114S ; 29 Ch. D. 596 ; 53 

L. T. 314 ; 33 W. R. 668 ; 50 J. P. 5.— C.A. 

Lockner v. Strode (1680) 2 Chan. Cas. 48, 
disapproved. 

Garforth r. Fearon (1790) 1 H. Black. 327, n. ; 
2 R. R. 778. 

Wilson v. Strugnell (1881) 50 L. J. M. C. 
145 ; 7 Q. B. D. 548 , 45 L. T. 2 ; 1814 
Cox C. C. 624 ; 45 J. P.831 .— Stephen, j., J 
' overruled on one point. 

Herman r. Jeuchncr Qir Zeuelioer) (1885) 54 
L. J. Q. B. 340 ; 15 Q. B. D. 561 ; 53 L. T 94 ; 
33 W. R. 606 ; 49 J. P. 502.— C.A. BRETT, M.R., 
BAGG-ALLAY and bowen, L. JJ. ; reversing 1 Cab. 
& E. 364. 

Headnote. — A contract is illegal whereby a 
defendant in a criminal case who has been 
ordered to find bail for his good behaviour 
during a specified period, deposits money with 
his surety upon the terms that the money is to be 
retained by the surety during the specified period 


for his owm protection against the defendant’s 
default, and at the expiration of that period is to 
be returned, and no action by the defendant m 
the criminal case wiU lie to recover back the 
money deposited with the surety either before 
or after the expiration of the specified period, 
although the defendant in the criminal case has 
not committed any default, and although the 
surety has not been compelled to pay the amount 
for which he has become bound. 

Herman v. Jeuchner, dicta explained. 

Kearley r. Thomson (1890) 59 L. J. Q. B. 
28S ; 24 Q. B. D. 742 ; 63 L. T. 150 ; 38 W. It. 
614. — COLERIDGE, C J. and PRY, l.j. 

pry, L.J. — We were pressed with the observa- 
tions of the M.R. m Herman v. Jeuchner , where 
it was said that he had recognised the proposition 
that so long as the contract remained imperfectly 
performed, the money could be recovered back. 
In my opinion the language used by the M.R. 
does not hear that construction, because in that 
case the Court thought the contract had been 
fully performed, and. therefore, no doubt, in 
speaking of performance he spoke of full per- 
formance ; but, whatever the construction of 
those words may he, I have, as I have already 
stated, the authority of the M.R. to state his 
concurrence with the view I have expressed 
with regard to the partial performance of an 
illegal contract. 

Wilson v. Strugnell andHerman v, Jeuchner, 

considered 

Consolidated Exploration and Finance Co. r. 
Musgrave (1899) 69 L. J. Ch. 11 ; [1900] 1 Ch. 
37 ; 81 L. T. 747 ; 48 W. R. 298 ; 64 J. P. 89.— 

NORTH, J. 

Beaumont v. Reeve (1846) 8 Q. B. 483 : 15 

L. J. Q. B. 141 : 18 Jur. 284, commented on. 

Fisher r. Bridges (1854) 3 El. & Bl. 642 ; 2 
C. L. R. 929 ; 23 L. J. Q. B. 276 ; 1 Jur. (N.S.) 
157 ; 2 W. R. 706. — EX. CH. 

jervis, C.J. — The case of Beaumont v. Reeve, 
j much relied upon in the Court below, does not, 
m our judgment, affect the question. It is clear 
that past cohabitation and previous seduction 
are not good considerations for a parol promise ; 
but they are not therefore illegal considerations. 
They are no considerations at all ; and inasmuch 
as a bond, or other instrument under seal, is 
good without any consideration, it by no means 
follows that a covenant to pay a sum of money 
tainted with illegality, can be enforced merely 
because a bond for maintenance founded upon 
past cohabitation or previous seduction is good. 
If an agreement had been made to pay a sum of 
money m consideration of future cohabitation, 
and, after cohabitation, the money being unpaid, 
a bond had been given to secure that money, that 
would be the same case as this ; and such a bond 
could not, under such circumstances, be enforced. 
— p. 649. 

Gray v. Mathias (1800) 5 Ves. 286 ; 5 R. R. 

48, observed upon. 

Vallance, In re, Vallance r. Bkrgden (1884) 26 
Ch. D. 353 ; 50 L. T. 574 ; 32 W. R 918 ; 48 
J. P. 398. 

KAY, J. — This amounts to a distinct decision 
that the mere continuance of a cohabitation 
raises no kind of presumption that a bond 
given during such cohabitation was given for 
an immoral consideration. — p. 356. 
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Ward v. Lloyd (1843) 7 Scott (n.r.) 499 ; 
6 Man. & G. 785 ; 13 L. J. C. P. 5, followed. 

Williams v. Bayley (1866) 35 L. J. Ch 717; 
L. R. 1 H. L. 200 ; 12 Jur. (N.s.) 875 ; 
14 L. T. 802, explained. 

Blower v. Sadler (1882) 10 Q. B. D. 572 ; 
affirming 9 Q. B. D 83 ; 46 J. P. 503. 

brett, L.J. — I think .that we ought to treat 
that case {Ward v. Lloyd') as binding on us. It 
has been contended that the decision m that case 
has been in effect overruled by the opinions 
delivered in the House of Lords in Williams v. 
Bayley. The proposition of law laid down m 
Ward v. Lloyd is that if a debt really exists, the 
right to sue for it must be upheld, even although 
there may have been a threat by the creditor of 
criminal proceedings ; m Wdliamsy. Bayley the 
only consideration for the respondent rendering 
himself liable for his son’s debts was the giving 
up of certain forged documents, m respect of 
which the son might have been prosecuted. In 
the present case the indorsement of the bills to 
the plaintiff was not invalid. — p. 575. 

Wallace v. Hardacre (1S07) 1 Camp. 45, 
179 ; 10 It. R. 629 ; Osbaldiston v. Simp- 
son (1843) 13 Sim. 513 ; 7 Jur. 736 : and 
Williams v. Bayley, applied. 

Ward v. Lloyd, distinguished. 

Jones v. Merionethshire Permanent Benefit 
Building Society (1891) 61 L. J. Ch. 138 ; 
[1892] 1 Ch. 173 ; 65 L. T. 685 ; 40 W. R. 273 ; 
17 Cox C. C. 389. — C.A. BINDLEY, BOWEN and 
PRY, L.JJ. 


Drage v. Ibberson (1798) 2 Esp. 643, com- 
mented on. 

Fallowes v. Taylor (1798) 7 Term Rep. 475 ; 
Peake Ad. C. 155 ; and Pool v. Bousfield 
(1807) 1 Camp. 55 ; 10 R. R. 633, ocer- 
ruled. 

Johnson v. Ogilby (1734) 3 P, Wms. 277, 
> 279, commented on. 

Keir r. Leeman (1846) 9 Q. B. 371 ; 15 L. J. 
Q f B. 360 ; 10 Jur. 742. — EX CH. ; affirming 6 
Q. B. 308 ; 13 L. J. Q. B. 259 ; 8 Jur. 824. 

TINDAL, c.J. (for Exchequer Chamber). — In 
Drage v. Ibberson Lord Kenyon adverted to, 
and stated that he should adhere to, the class 
of cases which held that the consideration for 
an agreement being the settlement of a mis- 
demeanour, might be good in law. Thus a settle- 
ment of an indictment for a nuisance, preferred 
by public authority, was held [m Fallowes v. 
Taylor] a lawful consideration for a bond bind- 
ing the defendant to remove the nuisance ; we 
presume, on the ground which is not very satis- 
factory, that the main object of the prosecution 
— the removal of the nuisance — was thereby 
effected. But the Court seem to have overlooked 
the consideration that a defendant who had 
infringed a public right was thereby entirely 
freed from the punishment due to a violation of 
public law. In Edgcombe v. Rodd (5 East 294), 
Le Blanc, J. assigns this as a reason for the con- 
sideration being illegal, that there the prosecu- 
tion was for a" public misdemeanour and not for 
a private injury to the prosecutor. It is difficult 
to reconcile this principle, which we think a just 
one, with the decision in Fallowes v. Taylor ; 
nor can Pool v. Bousfield be reconciled with it. 
There an agreement to stifle a motion against 
the defendant, that he should answer the matters 
of an affidavit, was held illegal. — p. 393. 


It is difficult to comprehend the case of John- 
son v. Ogilby, as stated in Peere Williams’ 
Reports. There a prosecution for a fraud was 
suppressed, and that suppression made the con- 
sideration for an agreement to pay money. The 
distinction between felony and misdemeanour 
seems to have been the foundation of the deci- 
sion, if it was made, by Lord Talboc, a distinction 
overruled m Collins v. Bluntern (2 Wils. 341), 
which was decided at a later period It is not, 
indeed, at all clear that the indictment for the 
fraud was compromised, as a part of the agree- 
ment, or that the fraud was an indictable one ; 
and perhaps the case may be «o explained ; if 
('not, it cannot, we conceive, be sustained as law 
p. 393. 


jxeir v. neeman, folio**": 

Fisher v. Apollinaris Co. (1876)7*4 L. J. Oh. 
500 ; L. R. 10 C°- 297 ; 32 L. T. 628; 23 
W. R 460. — L. JJ -> datum of James, l.j. 
not followed. '< 

Windhill Local Roavd r Vint (1890) 59 
L. J. Ch. 008; 45 Ch- U. 351 ; 63 L. T 366 ; 38 
W. R. 738. — o.A. cotton, pry, and lopes, 
l.jj.; affirm iny 1 / Cox 0- O. 41 .— Stirling, j. 

Held by the P- A., that an agreement for the 
compromise of ad 111 ^ 0 offence, namely, the ob- 
struction of ahigh vvva yi v y as founded on an illegal 
consideration and^ lul '°^ 01 ' e void, 

Roman v. ColS^H) 3 Esp. 253, questioned. 

Elliott v. RichaWl° u (1870) 39 L. J. C. P. 
340 ; L. R. 5 G. P. ( ^ ! 22 L. T. 858 ; 18 W. R. 
1157. \ 

willes, J. (A T orih"fi v. cited by Pollock, 
O.B., in Bgerton v. \Brownlow {Earl) (4 H. L. 
Cas. 148 ; 23 L. J. 0J\ l - 348), as showing that the 
pecuniary motive is V1 cc of an engagement 
by a person to use. hisf^nterest to procure a pardon 
from the Crowff).— Hucnis contrary to the 
opinion of Hobart, 0.J.4 hi Lampleiyhy. Braith- 
waite (1 Smith’s L. 0. Hj6» 5th od.). — p. 343. 

Davies v. Davies J- Oh. 481 ; 56 

L. T. 401 ; 35 W. R^-^Mkeicewioh, J.; 
reiersed in part, (1887) Oh. 962 ; 36 

Ch. D. 359 ; 58 L. T. 209 ; 36 WT% 86.— O.A. 

Allsopp v. Wheatcroft (1872) 42\ L. J. Oh. 
12 ; L. R. 15 Eq. 59 ; 27 L, TO , 21 
W. R. 102. — v.-c., disapproved.) 

Leather Cloth Co. v. Lorsont (1869) 39 
L. J. Ch. 86 ; L. R. 9 Eq. 345 ; 21 L. T. 
661 ; 18 W. R. 572. — V.-C , follovjd. 

Rousillon v. Rousillon (1880) 14 Oh. Ik 351 ; 
49 L. J. Oh. 338 ; 42 L. T. 679 ; 28 W. R. 623 ; 
44 J. P. 663. 

pry, J. — But then it is said that, over and 
above the rule that the contract shall be reason- 
able, there exists another rule, viz., that the 
contract shall be limited as to space, asid that 
this contract being m its terms unlimited as to 
space, and, therefore, extending to the whole of 
England and Wales, must be void (p. 366) . . . 
Undoubtedly, Vice-Chancellor Wickeus, of whose 
judgments I can never speak without the highest 
respect, came to the conclusion that such an 
artificial rule existed, and he so expressed him- 
self in Allsopp v. Wheatcroft (p. 367) . . . 

I have, therefore upon the authorities, to choose 
between two sets of cases, those which recognise, 
and those which refuse to recognise this supposed 
rule, and for the reasons which I have already 
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mentioned, I have no hesitation in saying that 
I adhere to those authorities which refuse to 
recognise this rule, and I consider that the cases, 
in which an unlimited prohibition has been 
spoken of as void, relate only to circumstances 
m which such a prohibition has been unreasonable. 
— p. 369 

Leather Cloth Co. v> Lorsont, discussed. 

Mills i . Dunham (1891) 60 L. J. Cli. 362 ; 
[1891] 1 Ch. 676 : 6-1 L. T. 712 ; 39 W. R. 289. 

— C A LINDLEY, LOPES and KAY, L.JJ. 

LIND ley, L J. — I think that Mr. Levett’s con- 
tention that you are to treat a restraint of trade 
as primA facie bad, and throw upon the person 
supporting it the onus of showing that it is 
reasonable, is introducing a wholly unsound 
principle into the construction of documents. 

I do not think that James, V.-C., in Leather 
Cloth Co. v. Lorsont, meant to lay down any 
such rule . . . Looking at the whole of the 
language, I do not understand his lordship as 
saying that you are to approach the contract 
with a leaning either way. You are to construe 
the contract and then see whether it is legal. 

Rousillon v. RouBillon, followed. 

Leather Cloth Co. v. Lorsont and Davies v. 

Davies (.s upra), referred to. 

Printing and Numerical Registering Co. v. 
Sampson (1875) L. R. 19 Eq. 462; 44 
L. J. Ch. 705 ; 32 L. T. 354 ; 23 W. R. 
463. — M.E., observations cited. 

Badische Anilin und Soda Fabrik r. Schott 
(1892) 61 L. J. Ch. 698 ; [1892] 3 Ch. 447 ; 67 
L. T. 281.— CHITTY, J. 

Printing and Numerical Registering Co. v. 
Sampson, approved. 

Tullis r. Jacson (1892) 61 L. J. Ch. 655; 
[1892] 3 Ch. 441 ; 67 L. T. 340 ; 41 W. R. 11.— 

CHITTY, J. 

Nicholls v. Stretton (1843) 7 Beav. 42 ; S. C. 
10 Q. B. 346 ; 11 Jur. \m,follmoed. 
Bames v. Geary (1887) 56 L. J. Ch. 935 ; 35 
Ch. D. 154 ; 56 L. T. 567 ; 36 W. R. 98 ; 51 J.P. 
628. — NORTH, J. 

Pickering v. Ilfracombe Ry. (1868) 37 

L. J. C. P. 118 ; L. R. 3 C. P. 235 ; 17 
. L, T. 650 ; 16 W. R. 458, dictum ap- 
proved. 

Price v. Green (1847) 16 L. J. Ex. 108 ; 16 

M. & W. 346 ; 9 Jur. 880.— EX. CH. ; 
Nicholls v. Stretton, and Baines v. Geary 
(1887) 56 L. J. Ch. 935 ; 35 Ch. D. 154 ; 
56 L. T. 567 ; 36 W. R. 98 ; 51 J. P. 628, 
discussed. 

Baker i. Hedgecock (1888) 57 L. J. Ch. 889 ; 
32 Ch. D. 520 ; 59 L. T. 361 ; 36 W. R. 840. 

CHITTY, j. — The principle upon -which the 
Court acts in thus severing the parts of the 
contract is very neatly stated by Willes, J. in 
Pickering v. Ilfracombe By., where he says : “The 
general rule is, that where you cannot sever the 
legal from the iUegal part of a covenant, the 
contract is altogether void ; but where you can 
sever them, whether the^ illegality be created 
by statute or common law, you may reject the 
bad part and retain the good.” ... In Price v. 
Green there were, in fact, two covenants, or one 
covenant which on its face was divisible into two 
parts. ... So, too, in Nicholls v. Stretton, there 
were two classes of persons, and therefore there 


was no difficulty in severing the covenant into 
two parts, the one distinct from the other. . , . 
In Baines v. Geary, as it appears to me — although 
I am not quite sure whether I read the judgment 
aright — it was possible to divide the covenant 
into two parts. Although I am not myself now 
concerned in putting any construction on the 
particular instrument which was the subject of 
that case, I think I should have decided that 
case in the same way as did North, J. I also 
think that the principle of his decision was that 
which I have just now been stating, for he refers 
to and discusses both Price v. Green and Nicholls 
v. Stretton, and, m fact, bases his decision upon 
those cases. That being so, I think he based 
his decision on the same principle as that which 
I am following ; nor do I think that he intended 
to lay down any principle at variance with that 
upon which I have laid stress — namely, that the 
Court cannot create or carve out a new covenant 
for the sake of validating an instrument which 
would otherwise be void. — pp. 890, 891. 

Baines v. Geary, distinguished. 

Peris r. Saalfield (1892)' 61 L. J. Ch. 409 ; 
[1892] 2 Ch. 149 ; 66 L. T. 66G ; 40 W. R. 548. 

— C.A. LINDLEY, BOWEN and KAY, L.JJ. 

KAY, l.j. — What is proposed here is to sever a 
proviso from the rest of the agreement ; in the 
other case [Baines v. Geary ] it was dividing 
one covenant into two parts. It is not proposed 
here to separate the part which is bad from the 
part which is good, but to separate the covenant 
from the proviso, which explains the meaning of 
the whole, and then to give a different meaning 
to the whole case by striking the proviso out. 
Such a mode of construction is not possible. 

Whittaker v. Howe (1841) 3 Beav. 383, 
questioned. 

Tallis v. Tallis (1852) 16 Jur. 746, n. 
Coleridge, c.J. — The correctness of Lord 
Langdale’s decision in that case is questioned in 
the notes to Smith’s Leading Cases. 

Whittaker v. How s, followed. 

Whitwham v. Moss (1895) 73 L. T. 57.— 

NORTH, J. 

Dellaby and Hassel’s Case (1588) 1 Leon. 
123, questioned. 

TaUis v. Tallis (1852) 16 Jur. 746, n. 

Campbell, C.J. — That is a strange case, 
because the matter lay exclusively within the 
knowledge of the plaintiff. 

Young v. Timmins (1S31) 1 Cr. 5s J. 331 ; 1 
Tyr. 226 ; 9 L. J. (o.S.) Ex. 68, held 
overruled. 

Gravely v. Barnard (1874) 43 L. J. Ch. 659 ; 
L. R 18 Eq. BIS ; 30 L. T. 863 ; 22 W. R. 891. 

[jessel, M.R. held that Young v. Timmins 
was overruled by Eitchcoch v. Coker (6 A. is 
E. 438 ; 6 L. J. Ex. 266).] 

Horner v. Graves (1831) 7 Bing. 735 ; 5 M. & 
P. 768 ; 9 L. J. (O.S ) C. P. 192 ; 33 R. R. 
635, held overruled. • 

Archer r. Marsh (1837) 6 A. 5s E. 959 : 2 
N. is P. 562 ; W. W. is D. 641 ; 6 L. J. K. B. 
244. 

denman, c.J. (for the Court). — We may ob- 
serve that our own opinion, when Hitchcock 
v. Coker (6 Ad. & El. 438) was under discussion, 
leant much the same way ; but we thought 
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mu-selves bound by the authority of Horner v. 1 
Graves, where the Court of Common Pleas 
entered into an inquiry into the terms of the 
contract between the parties. The case appears 
to be overruled by the late decision in error. 
We not only bow to its authority, but thmk that 
in this respect it establishes a more correct and 
much more convenient rule of law. — p. 967. 

Mitchel v. Reynolds (1711) 1 P Wms. 181 ; 

I Sm. L. C. 182 ; Horner v. Graves, and 
Hitchcock v. Coker (1837) 1 E. & P. 796 ; 
6 A. & E 138 ; 2 H. & W. 164 ; 6 L. J. 
Ex. 266. — Ex. CH., applied. 

Malian r. May (1813) 11 M. & W. 653 ; 12 
L. J. Ex. 376 ; 7 Jur. 536.— parke, B. (for the 
Court). 

Hitchcock v. Coker and Malian v. May (1S43) 

II M. & W. 653 ; 12 L. J. Ex. 376 ; 7 Jur. 
536, applied. 

Elves v. Crofts («/■ Croft) (1850) 10 C.B. 211 ; 
19 L. J. C. P. 385 ; 11 Jur. 855. — WILDE, C.J., 
CRESSWELL, WILLIAMS and TALFOURD, JJ. 

Mitchel v. Reynolds ; Hitchcock v. Coker ; 
Horner v. Graves, and Malian v. May, 

applied. 

Tallis r. Tallis (1853) 22 L. J. Q. B. 185 ; 1 
El. & Bl. 391 ; 17 Jur. 1119 ; 1 W. R. 111.— 
CAMPBELL, C.J., COLERIDGE, WIGHTMAN and 
ERLE, JJ. 

Hitchcock v. Coker, Mitchel v. Reynolds 
and Davis v. Mason (1793) 5 Term Rep. 
118, applied. 

G-raveley v. Barnard (1871) 13 L. J. Ch. 659 ; 
L. R. 18 Eq. 518 ; 30 L. T. 863 ; 22 W. R. 891. 

Hitchcock v. Coker and Elves v. Crofts, 

approved and followed. 

Jacoby r. Whitmore (1883) 19 L. T. 335 ; 32 
W. R. 18 ; 48 J. P. 335.— c.A. brett, M.r., 
cotton and BOWEN, L.JJ. ; reversing BACON, 
v.-c. And see Davies c. Davies (1887), supra, 
col. 664. 

Homer v. Graves, applied. 

Rogers v. Maddocks (1S92) 62 L. J. Ch. 219 ; 
[1892] 3 Ch. 316 ; 67 L. T. 329 ; 2 R. 53.— C.A. 
LINDLEY, LOPES and SMITH, L.JJ. 

Mitchel v. Reynolds (supra') ; Homer v' 
Graves ; Hinde v. Gray (1810) 1 Man. & G’ 
195 ; 1 Scott (N.R.) 123 ; 9 L. J. C. P. 
253 ; 1 Jur. 392 ; and Ward v. Byrne 
(1839) 5 M. & W. 518 ; 9 L. J. Ex. 11 ; 3 
Jur. 1175, considered. 

Nofdenfelt r. M axim-N orden felt Guns and 
Ammunition Co. (1891) 63 L. J. Ch. 90S ; [1891] 
A. C. 535 ; 71 L. T. 189 ; 11 R. 1. — H.L, (E.). 
LORDS HERSCHELL, L.C., WATSON, ASHBOURNE 
MACNAGHTEN and MORRIS ; affirming S. C. nom. 
Maxim- Eordenfelt Guns and Ammunition Co, v. 
Hordenfelt (1892) 62 L. J. Ch. 273 ; [1893] 1 
Ch. 630 ; 2 R. 298 ; 68 L. T. 833 ; 41 W. R. 601. 
—C.A, LINDLEY, BOWEN and SMITH, L.JJ. ; 
which reversed 67 L. T. 169. — romer, j. See 
judgments of the House of Lords. 

Jacohy v. Whitmore (1S83) 19 L. T. 335 : 
32 W. R. 18 ; 18 J. P. 335.— C.A. brett, 
M.R., COTTON and BOWEN, L.JJ., followed. 

Smith r. Hawthorne (189,7) 76 L. T. 716. — 
STIRLING, J. 


Nordenfelt v. Maxim-N ordenfelt Guns and 
Ammunition Co. (supra) ; and DuhowBki v. 
Goldstein (1896) 65 L. J. Q. B. 397 ; [1896] 
1 Q. B. 178 ; 74 L. T. ISO ; 41 W. R. 136. 
— C.A. ESHER, M.R., LOPES and RIGBY, 
L.JJ., applied. 

Ward v. Byrne, distinguished,. 

Underwood r. Barker (1899) 68 L. J. Ch. 201 ; 
[1899] 1 Ch. 300 ; 80 L* T. 306 ; 17 W. R. 317. 
— C.A. LINDLEY, M.R. and RIGBY, L.J. : 
williams, L.J. dissenting. 

Hitchcock v. Coker; Underwood v. Barker 

(supra) ; and Malian v. May, applied. 
Peris v. Saalfield (1892) 61 L. J. Ch. 409 ; 
[1892] 2 Ch. 119 ; 66 L. T. 666 ; 10 W. R. 
54S. — C.A. LINDLEY, BOWEN and KAY, 

L.JJ., inapplicable. 

Mitchel v. Reynolds ; Rannie v. Irvine 

(1811) 7 Man. & G. 969 ; 8 Scott (N.R) 
671 ; 11 L. J. C. P. 10 ; 8 Jur. 1051 ; 
Horner v. Graves ; and Mills v. Dunham 
(1891) 60 L. J. 362 ; [1891] 1 Ch. 576, 
586 : 64 L. T. 712 ; 39 W. R. 289.— c.A. 
LINDLEY, LOPES and KAY, L.JJ., dicta 
cited , 

Haynes r. Doman (1899) 68 L. J. Ch. 119 ; 
[1899] 2 Ch. 13 ; SO L. T. 569.— C.A. LINDLEY, 
M.R., RIGBY and ROMER, L.JJ. 

Haynes v. Doman (1899) 6S L. J. Ch. 119 ; 
[1899] 2 Ch. 13; 80 L. T. 569.— C.A. 

LINDLEY, M.R , RIGBY and ROMER, L.JJ. 
followed. 

Hood and Moore’s Stores v. Jones (1899) 81 
L. T. 169.— OOZENS-HARDY, J. 

Horner v. Graves ; Elves v. Crofts (ante, 
col. 667) ; and Jacoby v. Whitmore (supra), 
considered and applied, 

Townsend r. Jarman (1900) 69 L. J. Ch. 823 ; 
[1900] 2 Ch. 698 ; 83 L. T. 366 ; 19 W. R. 158. 

— FARWELL, J. 

Pilkington v. Scott (1816) 15 M. & W. 657 ; 
15 L. J. Ex. 329 ; and Hartley v. Cum- 
mings (1817) 5 C. B. 217 ; 2 Car. & K. 
133 ; 17 L. J. C. P. 81 ; 12 Jur. 57, 
applied. 

Robinson v. Heuer (1898) 67 L, J. Ch. 611 ; 
[1898] 2 Ch. 151 ; 79 L. T. 281 ; 17 W. R. 31. 

— CA. LINDLEY, M.R., OHITTY and COLLINS, 
L.JJ. 

Clark v. Watkins, 7 L. T. 616 ; 11 W. R. 253 ; 
reversed . (1863) 9 Jur. (N.8.) 112 ; 8 L. T. 8 : 11 
W. R. 319. , 

Allen v. Taylor (1S49) 19 W. B. 556 : 21 
L. T. 219, distinguished. 

Palmer v. Mallet (1887) 57 L. J. Ch 226 ; 36 
Ch. D. 411 ; 58 L. T. 61 ; 36 W. R. 160.— C.A. 
COTTON, BOWEN and PRY, L.JJ. 

COTTON, L.J.— It is true that in Alien v. Tay- 
lor , where there was a contract, not to carry on 
the trade of a rag-merchant, it was held that 
merely acting as clerk or assistant to a person 
carrying on that trade was not a breach of the 
covenant. But an agreement not to carry on a 
trade is a very different thing from an agree- 
ment not to c^rry on a business or profession. 

“ Carrying on a trade ” implies, to my nund, 
that the person engaged m it is engaged in it 
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qua trade — that is to say, as a trade producing 
profit or loss which is to be shared by him ; and 
that is not the case of a meiely salaried assistant. 
I cannot come to the conclusion that a man is 
less carrying on the profession of a surgeon be- 
cause he is doing so as assistant to some one else. 
“ Profession” is different from “ trade,” and it is 
much more emphatic, to my mind, than if “ busi- 
ness ” alone were here. When, as here, the 
words “ carry on the business or profession of 
surgeon ” are merely used to denote what is done 
by a man acting as surgeon, a man, in my 
opinion, acts as surgeon and carries on the busi- 
ness of a surgeon none the less because he is not 
the principal or engaged in the business as a 
partner, but is merely carrying it on as assistant 
to somebody else. — p. 228. 

Smith v. Hancock (1891:) 63 L. J. Oh. 477 ; 

[1894] 2 Oh. 377 ; 7 R. 200 ; 70 L. T. 

678 ; 42 W. R. 456 ; 68 J. P. 638.—O.A. 

LINDLEY and SMITH, L.JJ. ; ICAY, L J. 

dissenting ; considered and applied. 
Gophir Diamond Co. v. Wood (1902) 71 L. J. 
Ch. 650 ; [1902] 1 Ch. 950.— SWINEEN EADY, J. 

Hall v. Dyson (1852) 17 Q. B. 785 ; 21 L. J. 

Q. B. 224 ; 16 Jur. 220, applied . 

Taylor v. Bowers (1876) 46 L. J. Q. B. 39 ; 

1 Q. B. D. 291 ; -34 L. T. 938 ; 24 W. R. 

499.— O.A ,,‘dieta questioned . 

Kearley v. Thomson (1890) 59 L. J. Q. B. 288 ; 
24 Q. B. D. 742 ; 63 L. T. 150 ; 38 W. R. 614 ; 
54 J. P. 804.— .COLERIDGE, O.J. and ery, l.j. 

pry, l.j. — In that case [ Taylor v. Bowers'] Mel- 
lisk, L. J., in delivering judgment, says at p. 300 : 
“ If money is paid, or goods delivered for an 
illegal purpose, the person who has so paid the 
money or delivered the goods may recover them 
back before the illegal purpose is carried out.” 
. . . Notwithstanding the very high authority of 
the learned judge who expressed the law in the 
terms which I have read, I cannot help saying 
for myself that I think the extent of the applica- 
tion of that principle, and even the principle 
itself, may, at some time hereafter, lequire con- 
sideration, if not in this Court, yet m a higher 
tribunal ; and I am glad to find that m express- 
ing that view I have the entire concurrence of 
the Lord Chief Justice. 

Hall v. Dyson ; Murray v. Reeves (or Reid) 

(1828) 8 B. & C. 421 ; 2 Man. & Ry. 423 : 

6 L. J, (O.s.) K. B. 348 ; and Nerot v. 

Wallace (1789) 3 Term Rep. 17, in- 
applicable. 

' McHenry, In re, McDermott i\ Boyd ; Levita, 
Ex parte (1894) 64 L. J. Ch. 13 ; [1894] 3 Ch. 
365 ; 71 L. T. 502. — O.A. HBRSCHELL, L.C., 
BINDLEY and davey, l.jj. ; reiersing 42 W. R. 
474 ; 1 Manson 224 .— north, j. 


4. Interpretation. 

Burton v. G. N, R. (1854) 23 L. J. Ex. 184 ; 
9 Ex 507 ; 2 W. R. 257, followed. 
Forwood v. Rhodes (1874) 31 L.T. 61. — ex. ; 
affirmed m h.l., infra. 

McIntyre v. Belcher (1S63) 14 C. B. (n.s.) 
654 ; 32 L, J. C. P. 254 ; 8 L. T. 461 ; 11 
W. R. 889 ; 10 Jur. (n.S.) 239, considered. 
Rhodes r. Forwood (1S76) 47 L. J, Ex. 396 ; 


1 App. Cas 256 ; 34 L. T. 890 ; 24 W. R. 1078.— 
H.L. (e.) ; reversing S. C. now. Forwood r. Rhodes 
(1875) 33 L. T. 314 . — ex. ch. ; win oh had 
reversed (1874) 31 L.T. 61. — EX. 

McIntyre v. Belcher, distinguished. 

Railway and Electric Appliances Co., In re 
(1888) 57 L. J. Ch. 1027 ; 38 Ch. D. 597 ; 59 
L. T. 22 ; 36 W. R. 730.— KAY, J. 

Studholme v. Mandell (1698) 1 Lord Ray- 
mond 279 , followed. 

Mcllquham r. Taylor (1894) 63 L. J. Ch. 758 ; 
[1895] 1 Ch. 53 ; 8 R. 740 ; 71 L. T. 484 ; 43 
W. R. 297 : affirmed, 64 L. J. Ch. 296 ; 8 R. 
750, n. ; 71 L. T. 679. — a.A. lord halsbtjry, 
LINDLEY and RIGBY, L JJ. 

Vince, In re, Trustee, Ex parte (1892) 61 
L. J. Q. B. 217 ; [1892] 1 Q. B. 587 ; 66 L. T. 
234; 40 W. R. 428.— WILLIAMS and COLLINS, 
JJ. ; reversed, mm, Vince, In re, Baxter, Ex parte, 
61 L. J. Q. B. 836 ; [1892] 2 Q. B. 478 ; 67 
L. T. 70 ; 41 W. R. 138 ; 9 Morrell 222.— C. A. 
ESHER, M.R., BOWEN and SMITH, L.JJ. 


5. Discharge and Breach. 

Suffell v. Bank of England, 7 Q. B. D. 270 ; 45 
L. T. 315 ; 30 W. R. 48 ; reversed . (1882) 51 L. J.- 
Q. B. 401 ; 9 Q. B. D. 555 ; 47 L. T. 146 ; 
30 W. R. 932 ; 46 J. P. 500.— C. A. 

Suffell v. Bank of England (supra), in C.A., 
discussed. 

Howgate and Osborne’s Contract, In re (1902) 
71 L. J. K. B. 279 : [1902] 1 Ch. 451 ; 86 L. T. 
180.— KEKEWICH, J. 

Hochster v. De la Tour (1853) 2 E. & B. 678 ; 

■ 22 L. J. Q. B. 455 ; 17 Jur. 972 ; 1 W. R. 
469, explained. 

Roberts v. Brett (1859) 6 Jur. (n.s.) 146 ; 6 C. B. 
(n.s.) 611 ; 28 L. J. C. P. 323.— EX. oh. : affirmed, 
(1865) 11 H. L. Cas. 337 ; 34 L. J. C. P.241 ; 11 
Jur. (N.S.) 377 ; 12 L. T. 2S6 ; 13 W. R. 587. 

bramwell, B — As to that case, I say nothing, 
except that there is good authority for saying 
that the judgment may be supported on the 
ground of the relation of master and servant 
having been destroyed. — p. 14. 

Hochster v. De la Tour, distinguished. 
Churchward v. The Queen (1865) L. R. 1 Q. B. 
173 ; 14 L. T. 57. 

Hochster v. De la Tour, applied. 

Wilkinson v. Verity (1871) 40 L. J. C. P. 141 ; 
L. R. 6 C. P. 206 ; 24 L. T. 32 ; 19 W. R. 604.— 
C.P. 

Erost v. Knight, 39 L. J. Ex 277 ; L. R. 5 Ex. 
322 ; 23 L. T. 714 ; 19 W. R. 77, — EX. ; reversed , 
(1872) 41 L. J. Ex. 78 ; L. R. 7 Ex. Ill ; 26 L. T. 
77 ; 20 W. R. 471 .— ex. CH. 

Hochster v. De la Tour, applied. 

Frost v. Knight (supra), in EX. OH. 

Headnote . — The defendant promised to marry 
the plaintiff so soon as his (defendant’s) father 
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should die. During the father’s lifetime the 
defendant refused absolutely to marry the 
plaintiff. The plaintiff sued for breach of the 
promise, the defendant’s father being still alive. 
Held, reversing the judgment of the Court 
below, that the principle of Hochster v. Up 
I n Timr was applicable to the case of such a 
promise to marry, and that a breach of contract, 
had been committed on which the plaintiff could 
sue. 


Hochster v. De la Tour, considered. 

Frost v. Knight (supra), in ex. ch., 
followed. 

Roper r. Johnson (1S73) 42 L. J. C. P. Go ; 
L fi. SC. P. 167 ; 28 L- T. 297 ; 21 W. E. 384. 

— C.p. 


Hochster v. De la Tour, approved. 

Mersev Hteel and Iron Co. v. Naylor (1884) 33 
L. J. Q. B. 497 ; 9 App. Cas. 434 ; 51 L. T. 637 ; 
32 W. R. 9S9. — B.L. (E.). 

Hochster v. De la Tour and Frost v. Knight, 

tlixciiS'.ed and held inapplicable. 

Johnstone r. Milling (1SS6) 16 Q. B D. 460 ; 

6 r, L. J. Q. B. 1G2 ; 34 L. T. 629 ; 34 W. R. 238 : 
on J. p. 694.— C.A. ESHER, M.R., COTTON and 
BOWEN, L JJ. 

cotton, l.j. — The doctrine of Hochster v. I)e 
la Tour seems to be that, where a party to a 
contract has made stai ements befoie the time for 
performance has arrived, importing a refusal to 
perform or to he bound by the contract, the 
other party, if he chooses, may elect to act upon 
such statements as a renunciation of the entire 
contract, and may thereupon treat the same as a 
breach of the contract and bring his action. If 
he so elects, his election relieves the other party 
from any further obligation, and enables both 
parties to make arrangements for the future on 
the footing that the contract has been once for 
all broken, and is at an end. The law is thus 
stated by Cockburn, C.J. in the case of Frosty. 
Kntghf : 11 The law with reference to a contract 
to be performed at a future time, where the 
party bound to performance announces prior to 
the time' his intention not to perform it, as 
established by the cases of Hochster v. De la 
Tour and Danube and Flack Sea Co. v. Xenos 
(18 G. B. (N.s.) 825 ; 31 L. J. C. P. 284) on the 
one hand, and Avery v. Bowden (5 E. & B. 714 ; 
26 L. J. Q. B. 3), Reid v. Hoskins (6 E. &B. 953; 
26 L. J. Q. B. 5) and Barwiek v. Baba (2 C. B. 
(N S.) 563 : 26 L. J. C. P. 280) on the other, may 
be thus stated. The promisee, if he pleases, 
may treat the notice of intention as inoperative, 
and await the time when the contract is to be 
executed, and then hold the other party respon- 
sible for all the consequences of non-performance ; 
but m that case he keeps the contract alive for 
the benefit of the other party as well as his own. 
He remains subject to all the obligations and 
liabilities under it, and enables the oilier party 
not only to complete the contract, if so advised, 
notwithstanding his previous repudiation of it, 
but also to take advantage of any supervening 
circumstance which would justify him in de- 
clining to complete it ; on. the other hand, the 
promisee may, if he thinks proper, treat the 
repudiation of the other party as a wrongful 
putting an end to the contract, and may at once 


bring his action as on a breach of it ; and in 
such action he will be entitled to such damages 
as would have arisen from non-performance of 
the contract at the appointed time, subject, 
however, to abatement m respect of any circum- 
stances which may have afforded him the means 
of mitigating his loss.” That expression of the 
law was cited with approval by Keating, J. in 
the case of Roper v. Johnstone (L. R. 8 C. P. 167). 
It must be taken, therefore ; that the law is that, 
when one party has done an act which amounts 
to wrongful renunciation of the contract and the 
other has acted upon it as such, there is a cause 
of action m respect thereof ; but, when the other 
has not done so, then both the parties, as well 
he who has attempted to renounce the contract 
as he who asserts its existence, are entitled to 
the benefit of its provisions. The Divisional 
Court in the present case treated the statements 
made by the plaintiff as a renunciation of the 
contract within the doctrine I have mentioned. 
I cannot say I think they were right in so doing. 
But, assuming that they were, 1 can find no case 
which shows that the doctrine in question applies 
to the renunciation of one particular covenant 
or stipulation in a contract such as a lease, which 
contains many. And, as at present advised, I 
am favourably impressed with the view that 
the doctrine would apply to the case of a lease 
where the tenant cannot, in consequence of the 
refusal by the landlord to perform a particular 
covenant put an end to the entire contract. — 
p. 470. 


Johnstone v. Milling, applied , 

Smith v. Butler (1900) 69 L. J. Q. B. 521 ; 
[1900] 1 Q. B. 694 ; 82 L. T. 281 ; 48 W. R. 
583.— C.A. SMITH, COLLINS and ROMER, L.JJ. ; 
reversing BUCKNILL, J. 


Hochster v. De la Tour ; Mersey Steel and 
Iron Co. v. Haylor (1884) 53 L. J. Q. B. 
497, 501 ; 9 App. Cas 434, 442 ; 51 
L. T. 637 ; 32 W. R. 989.—H.L. (E.) ; and 
Johnstone v. Milling, principles followed 
and applied. 

Rhymney Ry. v. Brecon and Merthyr Tydfil 
Junction Ry. (1900) 69 L. J. Ch. 813 ; 83 L. T. 
Ill ; 49 W. R. 116. — C.A. LOUD ALVERSTONE, 
M.R.. RIGBY and COLLINS, L.JJ. 


Mersey Steel andiron Co. v. Hay lor, applied. 
Cornwall r. Henson (1900) 69 L. J. Ch. 581 ; 
[1900] 2 Ch. 298 ; 82 L. T 735 ; 49 W. R. 42.— 

C.A. WEBSTER, M.R., RIGBY and COLLINS, L.JJ. ; 
reversing 68 L. J. Ch. 749 ; [1899] 2 Oh. 710 ; 
81 L. T.' 113 ; 48 W. R. 42.— COZENS-HABDY, J. 

FroBt v. Knight (supra') ; Roper v. Johnson 
(supra)-, and Johnstone v. Milling (supra), 
applied. 

Michael v. Hart (1902) 71 L. J. K. B. 265; 
[1902] 1 K. B. 482 ; 86 L. T. 474 ; 50 W. R. 308. 


Adlard v. Booth (1835) 7 Car. & P. 108, 
explained. 

Appleby v. Myers (1867) 36 L. J. C. P. 331 ; 
L, R. 2 C. P. 651 ; 16 L. T. 669.— EX. CH. ; 
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reversing L. R. 1 C. P. 615 ; ML. T. 594 ; M 
W. R. 835. 

Appleby v. Myers, applied. 

O’Neil v. Armstrong (18D5) 65 L. J. Q. B. 7 ; 
[1895] 2 Q. B. 118 ; 11 E. 703 ; 73 L. T. 178.— 
c.A, ; affirming 13 W. E. 551. 

Appleby v. Myers, followed. 

The Madras (1898]! 67 L. J. P. 53; [1S98] 
P. 90 ; 78 L. T. 325 ; 8 Asp. M. 0. 397. — JEUNE, P. 

Appleby v. Myers, followed. 

Forman v. The Liddesclale (1900) 69 L. J. P. C. 
11 ; [1900] A. (J. 190 ; 82 L. T 331 ; 9 Asp. 
M. 0. 15. — P.C. LORDS HOBHOUSE, DAVEY and 
ROBERTSON and SIR R. COUGH. 


CONVERSION AND 
RECONVERSION. 

Operation op Doctrine. 

Greenway v. Green-way, 6 Jur. (n.s.) 138 ; 
8 W. E. 176.— STUART, v.-c. ; reversed, [1860] 
29 L. J. Oh. 601 ; 2 De G. F. & J. 128.— Camp- 
bell, L.C., KNIGHT BRUCE and TURNER, L.JJ. 

Earlom v. Saunders (1751) Ambl. 211.— 
hardwioke, L.C. ; and Johnson v. Cookson 
(1718) 1 Yes. sen. 169. — hardwioke, l.c., 
followed. 

Cowley e. Hartstonge (1813) Dow 361 ; 11 
R. R. 86. — H.L. (IR.), ELDON, L.C., LORDS 
REDESDALE and CARLTON. 

Earlom v. Saunders and Cowley v. Hart- 
stonge, applied. 

Cookson '<?. Reay (1812) 5 Beav. 22. — BANG- 
DALE, m.r. ; affirmed , twin. Cookson r. Cookson 
(1816) 12 Cl. & F. 121 ; 9 Jur. 199.— H.L. (E.). 
LORDS BROUGHAM, COTTENHAM and CAMPBELL. 

Earlom v. Saunders and Cowley v. Hart- 
stonge, discussed and distinguished. 

Evans r. Ball (1882) 17 L. T. 165 ; 30 W. E. 
899.— H.L. (E.). 

selborne, L.C.— Now, I do not think it possi- 
ble to deny that Earlom v. Saunders, before Lord 
Hardwioke, and, at all events, the opinion of 
Lord Redesdale m Cowley v. Hartstonge , in this 
House, show that limitations appropriate to real 
estate may in such a ease be important evidence 
m the proper construction of a will, and may 
justify some apparent violence being clone to the 
words of option in order to give effect to the 
general intent. Before I refer to the particular 
circumstances under which the decisions m those 
cases were made, I think it expedient to state 
what I understand to be the principle which 
underlies those 1 decisions, and is indeed the 
universal principle adopted by all the Courts of 
this country in the construction of wills. You 
look to the whole will, and endeavour from every 
part of it to ascertain the intention, and if m 
some parts the form of expression may point m a 
particular direction, yet there may be in the rest 
of the will, and in the general scheme, as is 
sometimes said, or m its particular provisions 
taken together, sufficient indication that the 
first impression arismg from the literal construc- 

O.C. 


I tion of a particular portion of it is not to be 
I trusted ; and that the true intention was that 
[ which the Court can carry out by supplementing 
the actual words ; that is to say, by accomplish- 
ing the general purpose at all events, and by 
making the particular words subordinate to that 
general purpose. That principle is not exclu- 
sively applicable to cases of this particular kind ; 
it is general, though in my judgment one to be 
always applied with great discrimination anti 
caution. ... As I have said, it is not for your 
lordships to express any opinion whatever as to 
those particular decisions in the way of criticism. 
Such as they are, they depend upon the general 
canon which I have mentioned, and upon the 
particular circumstances ; and these circum- 
stances appear to me to be entirely distinguish- 
able from the circumstances of the present case. 
— p. 167. 

lords Blackburn and WATSON to the same 
effect. 

Lawes v. Bennett (1785) 1 Cox 167 ; 1 E. R. 
10. — kenyon, L.C. ; observed on, Iiipley v. 
Waterworth (1802) 7 Yes. 436. — eldon, l.C. ; 
commented on but followed, Townley r. Bedwell 

(1808) 14 Ves. 59l' ; 9 R. R. 352 ELDON, L.C. ; 

Collingwood r. Row (1857) 26 L. J. Ch. 649 ; 
3 Jur. (N.s.) 785 ; 5 W. R. 484.— KINDEESLEY, 
y.-c. ; Weeding r. Weeding (1861) 30 L. J. Ch. 
680 ; 1 J. & H. 424 ; 4 L. T. 616 ; 9 W. R. 431.— 
wood, v.-c. ; limited, Edwards r. West (1878) 47 
L. J. Ch. 463 ; 7 Ch. D. 858 ; 38 L. T. 4S1 ; 26 
W. R. 507.— B’RY, J. 

Emuss v. Smith (1848) 2 De G. & Sm. 722. 
—KNIGHT BRUCE, V.-C., not followed. 

.Saxton v. Saxton (1879) 49 L. J. Ch. 128 ; 13 
Ch. D. 359 ; 41 L. T. 648 ; 28 W. R. 294.— 
MALINS, V.-C. And see post, col. 675. 

Lawes v. Bennett, explained. 

Edwards v. West {supra), confirmed. 

Green v. Low (1856) 22 Beav. 625 ; 2 Jur. 
(N.S.) 848 ; 4 AY. R. 669. — ROMILLY, M.R., 
distinguished. 

Adams and Kensington Vestry, In re (1884) 
27 Ch. D. 394 ; 54 L. J. Ch. 87 , 51 L. T. 382 ; 
32 W. R. 883. 

BAGGALLAY, l.j. — N ow I think that Lawes v. 
Bennett decided that, where there is a contract 
giving an option of purchase of real estate and 
the option is not exercised till after the death of 
the person who created the option, nevertheless 
the proceeds of the sale go as part of his personal 
estate, and not as part of his real estate. . . . 
In Edwards v. West, which was before Fry, J., 
it was attempted to extend the principle of 
Lawes v. Bennett to the person exercising the 
option, Lawes v. Bennett only having decided 
as regards the party giving the option. The 
view which I take was supported by Fry, J.— 
pp. 399, 400. 

cotton, l.j. — The contract is one entered into 
with the lessee, his executors, administrators and 
assigns, and before I go further I agree that 
this covenant would be one the benefit of which 
would pass with the assignment of the lease, 
because it is a covenant with the lease, if he, his 
executors, administrators, or assigns shall give a 
certain notice, that the lessor would convey. 
The “assigns” there must mean the assigns of 
the lease, and it is entirelv different from . . . 
Green, v. Low, where there being not a lease, but 
22 
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an agreement for a lease, there was superadded 
to that an independent contract that if the 
person who had the right to get a lease gave 
notice, then the lessor, the owner of the estate, 
would sell it to him : and the M.R. held that 
though the right to the lease was gone, there 
was an independent agreement to grant the fee 
if demanded within a certain time. What the 
M.R. said shows that this must depend upon the 
particular form of the contract in each case, and 
must depend upon the true construction of it. 
The M.R. said that, upon the true construction 
of the contract, the right to purchase was inde- 
pendent of the right to a lease, and he decreed 
the specific performance of the agreement to sell. 
That is entirely different from this case, where 
the option given is to the lessee, his executors, 
administrators, and assigns. There the M.R. 
recognised the principle, which, of course, could 
not be disputed, that m such a case the true 
effect of the contract must depend upon the con- 
struction of the particular document. — p. 402. 
lindley, l.j. concurred. 

Edwards v. West ( ’ supra ), dint niff ui shed. 

Andrews v. Patriotic Assurance Co. (1886) 18 
L. R. Ir. 355.— EX. D. 

Lawes v. Bennett ( supra ). principle applied,. 

Emuss v. Smith. ( supra ), explained. 

Adams and Kensington Vestry, In re, and 
Edwards v. West, distinguished. 

Isaacs, In re, Isaacs r. Regmall (1894) 63 
L. J. Ch. 815 ; [1894] 3 Ch. 506 , 8 R. 660 ; 71 
L. T. 3S6 ; 42 W. R. 685.— chitty, j. 

Lawes v. Bennett, explained and notapplied. 

Emuss v. Smith, fallowed. 

Pyle, In re, Pyle v. Pyle (1895) 64 L. J. Ch. 
477 ; [1895] 1 Ch. 724 ; 13 R. 396 ; 72 L. T. 327 ; 
43 W. R. 420.— STIRLING, J. 

Adams and Kensington Vestry, In re 

(supra), referred to. 

‘ Friary, Holroyd and Healey’s Breweries r. 
Singleton (1899) 68 L. J. Cli. 622 ; [1899] 2 Ch. 
261 ; 81 L. T. 101 ; 47 W. R. 662.— C.A. 
LINDLEY, M.R., SIR P. JEUNE, and RIGBY, L.J. 

Cant’s Estate, In re, 1 Giff. 12 : 5 Jur. (n.S.) 
829.- -STUART. Y.-C. ; reversed, (1859) 28 L. J. 
Ch. 641 ;. 4 De G. & J. 503 ; 6 Jur. (N.S.) 1S3 ; 7 
W. R. 624. — KNIGHT BRUCE and TURNER, L.JJ. 

Gibson v. Scudamore (1726) 1 Dick. 45 ; 
Witter v. Witter (1730) 3 P. Wms. 99 ; 
Ashburton (Lord) v. Ashburton (Lady) 
(1801) 6 Yes. 6 ; 5 R. R. 201 ; and Ware v. 
Polhill (1805) 11 Ves. 257, 278 ; 8 R. R. 
144, referred to. 

Att.-Gen. v. Ailesbury (Marquis) (1887) 57 
L. J. Q. B. 83 ; 12 App. Cas. 672 ; 58 L. T. 192 ; 
36 W. R. 737.— h.l. (e.). See “ Lunatic.” 

Field v. Brown (1S59) 27 Beav. 90. — 
romilly, m.r. (the marginal note states 
erroneously that the tenancy for life was 
“ without impeachment of w-aste ”) ; and 
Cooke v. Dealey (1S55) 22 Beav. 196. — 
M.R., held consistent with one another. 

Dyer v. Dyer (1865) 34 L. J. Ch. 513; 34 
Beav. 504 ; 12 L. T. 442; 13 W. R. 732.— 
ROMILLY, M.R. And see col. 677. 

Flanagan v. Flanagan (1768). — camden, 
L.C. ; cited and distinguished in Fletcher 


v. Ashburner (1799) 1 Bro. C. C. 498. — 
SEWELL, M.R., followed. 

Jenny v. Preston (1842) 13 Sim. 356. — 
v.-c. ; and Cooke v. Dealey, questioned. 

Ackroyd v. Smithson (post, col. 678), 
explained. 

Steed v. Preece (1S74) L. R. 18 Eq. 192 ; 43 
L. J. Ch. 6S7 ; 22 W. R. 432. 

jessel, M.R. — But then* it was said that the 
decree of the Court was partially wrong. Now, 
as to that Flanagan v. Flanagan appears to me 
unanswerable. [His honour read the statement 
of this case contained in the judgment in Fletcher 
v. Ashburner.] 1 am aware that the decision of 
ShadvveU, V.-C., m Jenny v. Preston, and the 
decision of Lord Romilly m Coolie v. Dealey, 
appear at first sight to be antagonistic to this. 
In Jenny v. Preston the report does not state 
the trusts of the term the estate subject to which 
had been sold : hut counsel on both sides appear 
to have said that the Court had sold more than 
was necessary. How that could be is difficult to 
understand, for it appears from the report that 
the decree ordered a sale or mortgage, with the 
Master's approbation, of a sufficient part of the 
estates comprised m the term, and that the 
Master made a report approving of the sale, by 
which he must have found that a sufficient part 
was sold. Again, the judgment m Coolie v. 
Dealey is based on a general principle assumed 
to have been laid down m Achroyd v. Smithson, 
viz , that the conversion of real estate into 
personalty only takes effect to the extent of the 
object required, and that beyond this the rights 
of the parties remain the same as if no conversion 
had taken place. But all that Achroyd v. 
Sm ithson decided was, that a conversion directed 
by a testator is a conversion only for the pur- 
poses of the will, and that all that is ndt wanted 
for these purposes must go to the person who 
would have been entitled but for the will. It 
does not decide that if the Court or a trustee 
sell more than is necessary there is any equity to 
reconvert the surplus for the benefit of the heir- 
at-law of the person entitled at the time of the 
sale. As I have already remarked, it is not 
necessary to decide that question now : but it 
seems to me that if a conversion is rightfully 
made, whether by the Court or a trustee, all the 
consequences of a conversion must follow : and 
that there is no equity in favour of the heir or 
any one else to take the property in any other 
form than that in which it is found : and that 
the sole question to he considered in all these 
cases is, whether the estate has been rightfully 
or wrongfully sold. — p. 196. 

Steed v. Preece, followed. 

Arnold v. Dixon (1.S74) L. R. 19 Eq. 113 ; 23 
W. R. 314. — HALL, v.-c. 

Steed v. Preece, distinguished. 

Foster r. Foster (1873) 1 Ch. D. 58S ; 45 L. J. 
Ch. 301 ; 24 W. R. 185. 

jessel. m.r. — All that I decided in Steed v. 
Preece was, that if a conversion is rightfuUy 
made, whether by the Court or a trustee, all the 
consequences of conversion must follow, if there 
be no equity in favour of the heir or any one else 
for reconversion. — p. 590. 

Foster v. Foster, applied, 

Mildmay i. Quicke (1877) 46 L. J. Ch. 667 ; 6 
Ch. D. 553 ; 25 W, R. 788.— JESSEL, M.R. 
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Steed v, Preece, Arnold v. Dixon, and. 
Poster v. Foster, discussed. 

Hyett i\ Melan (1884) 53 L. J. Ch. 241 ; 25 
Oh. D. 735 ; 50 L. T. 54 ; 32 W. R. 513. 

kay, J., after discussing the above cases, con- 
tinued. — It seems to me that the result of these 
authorities is clearly this : that if m an adminis- 
tration action the Court exercises its undoubted 
jurisdiction and makes an order foi sale, that 
order for sale itself amounts to a conversion. 
That was decided by Hall, V.-C. in Arnold v. 
Dixon. — p. 254. 

Steed v. Preece and Hyett v. Mekin, folio iced. 

Field v. Brown (col. 575), not followed. 

Hartley v. Pendarves (1901) 70 L. J Ch. 745 ; 
[1901] 2Ch. 498 ; 85 L. T. 64 ; 50 W. R. 56. 

Cozens-hardy, J. — The jurisdiction of the 
Court to order the sale of timber on a settled 
estate, when it is for the benefit of all parties 
interested in the settled estate, is well established, 
and m such a case the tenant for life, though 
impeachable for waste, is entitled to the income 
produced, by the proceeds of sale of the timber — 
looker v. Annesley [ (1832) 5 Sim. 235 . — shad- 
well, v.-o.]. . . . This being so, I think on 
principle that where timber has been rightfully 
sold under an order of the Court all the conse- 
quences of conversion must follow, and that 
there is no equity as between the heir and the 
legal personal representative of the owner in fee. 
This is the view taken by Sir G. Jessel m Steed 
v. Preece , and by Kay, J. in Hyett v. Meltin. It 
is contended, however, that the point was decided 
in the opposite sense by Sir J. Romilly in Field 
v. Brown. I cannot regard that case as a satis- 
factory authority. It seems to me difficult to 
reconcile it with the decision of the same learned 
judge in Dyer v. Dyer (supra). It was apparently 
based on Cooke v. Detiley (col. 675) — a case which 
was disapproved of by Sir G-. Jessel in Steed v. 
Preece. — p. 746. 

Wright v. Rose (1825) 2 Sim. & S. 323.— 
LEACH, v.-c., approved,. 

Cooper’s Trusts, In re (1853) 23 L. J. Ch. 
25 ; 4 De G. M. & G. 757 ; 17 Jur. 1087 ; 
2 W. R. 601. — KNIGHT BRUCE and TURNER, 
L.jj. ; affirm my 1 W. R. 231.— wood, v.-c. 

Cooper’s Trusts, In re, explained and dis- 
tinguished. 

Newberry’s Trusts, In re (1877) 46 L. J. Ch. 
612 ; 5 Ch. D. 746 ; 25 W. R. 747.— HALL, V.-C. 
See judgment. 

Effect on Devises and Bequests. 

lechmere v. Carlisle (Earl) (1733) 3 P. Wms. 
215 ; Cas. t. Talb. SO.— JEKYLL, M.R. ; 
affirmed in paid, (1735). — TALBOT,' L.C., 
explained. 

Gillies v. Longlands (1851) 20 L. J. Ch. 
441 ; 4 De G. k 8m. 372 ; 15 Jur. 570.— 
KNIGHT BRUCE, V.-C., distinguished. 

Chandler v. Pocock (1880) 49 L. J. Ch. 442 ; 

15 Ch. D. 491 ; 43 L. T. 112 ; 28 W. R. 806.— 
JESSEL, M.R. ; affirmed, (1881) 50 L. J. Ch. 380 ; 

16 Ch. D. 648 ; 44 L. T. 115 ; 29 W. R. 877.— 
C.A. JAMES, COTTON and LUSH, L.JJ. 

Chandler v. Pocock, considered. 

Guidot v. Guidot (1745) 3 Atk. 254. — hard- 
wioke, l.c, ; and Greaves’s Settlement 
Trusts, In re (1883) 52 L. J. Ch, 753 ; 23 


Ch. D. 313 ; 48 L T. 414 ; 31 W. R. 807. 
—FRY, J., referred to. 

Cleveland’s (Duke) Settled Estates, In re 
(1893) 62 L. J. Ch. 955 ; [1893] 3 Ch. 244 ; 13 

K. 235, n. ; 69 L. T. 735. — c.A. lindley, 
lopes and A. L. smith, l.jj 

lindley, L.J. (for the Court). — Notwithstand- 
ing the observations of Sir G. Jessel m Chandler 
v. Pocock , money which a testator has not got into 
his own hands, and which he has no right to 
have in his own hands, and which is held upon 
trust for investment in land, is, m our opinion, 
to be treated as real estate, although if he has 
power to dispose of such money, he can dispose 
of it either as land or money, as he mav think 
right The absence of any person after his death 
to require an investment in land cannot he the 
real test of what it is in his lifetime. If he says 
nothing to the contrary, the money must be 
treated as if it were invested m land, up to and 
at the time of his death. The older authorities, 
such as Guulot v. Guidot , and the decision of 
Fry, J. in Greaves's Settlement Trusts, In re, all 
show this ; and hearing in mind the point which 
was before the Court in Chandler v. Pocock, we 
do not feel at all clear that the late M.R. would 
have held that a devise of real estate would not 
pass money in the position of that which is here 
in question. If he really did mean to go that 
length, we could not agree with him. — p. 957. 

Chandler v. Pocock, applied. 

Harman, In re, Lloyd v. Tardy (1894) 63 

L. J. Ch. 822 ; [1894] 3 Ch. 607 ; 8 It. 549 ; 71 
L. T. 401. — KEKEWICH, J. 

Cleveland’s (Duke) Settled Estates, In re 
(supra), discussed and applied. 

Basset v. St. Levan (1894) 13 R. 235 ; 71 L. T. 
718 ; 43 W. R. 165.— STIRLING, J. 

Resulting Trust. 

Arnold v. Chapman (1748) 1 Ves. sen. 10S. 
— hardwicke, L.C., explained. 

Henchman v. Att.-Gen. (1834) 3 Myl. k K. 485. 
—BROUGHAM, L.O. , reversing (1826) 4 L. J. 
(N.S.) Ch. 155 ; 2 Sim. & S. 498 ; 25 R. R. 255. — 
LEACH, V.-C. 

Mallabar v. Mallahar (1735) Cas. t. Talb. — 
TALBOT, L.C. ; and Durour v. Motteux 
(1749) 1 Ves. sen. 820. — HARDWICKE, 
L.C., discussed. And see col. 679. 

Amphlett v Parke (1831) 2 Russ. & M. 221 ; 
9 L. J. (o s.) Ch. 161. — BROUGHAM, L.O. ; revers- 
ing (1827) 4 Russ, 75 ; 1 Sim. 275 ; 5 L. J. (o.S.) 
Ch. 139. — leach, L.-C. (compromised on appeal 
to H. L. See 1 Myl. 4t K. 653, 660, n.). 

Mallabar v. Mallabar, Durour v. Motteux 
and Amphlett v. Parke, referred to. 

Phillips v. Phillips (1S32) 1 L. J. Ch. 214 ; 
1 Myl. & K. 649 ; 36 R, R. 410. — leach, m.r. 

Ackroyd v. Smithson (1780) 1 Bro. C 0. 503. 
— THURLOW, L.C., applied. And see 
col. 676 

Jessopp v. Watson (1833) 2 I ; . J. Ch. 197 ; 1 
Myl. & Iv. 665. — LEACH, M.R. And see cols. 
6S0, 682. 

Ackroyd v. Smithson, principle applied. 

Amphlett v. Parke and Phillips v. Phillips, 
discussed. 

Cogan v. Stephens (1835) 5 L. J. Gil. 17 ; 1 
Beav. 482, n— pepys, m.R, And see cols. 680, 
681. 
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Cogan v. Stephens, followed. 

Hereford v. Ravenhill (1839) 1 Beav. 481. — 
LAN GOD ALE, MR. 

Mallabar v. Mallabar (*. upra ), explained. 

Bari's v. Fowkes (1865) 34 L. J. Ch. 522 ; 6 
N. R. 355 ; 11 Jur. (N.S.) 669 ; 12 L. T. 727 ; 13 
W. R. 987.— WOOD, Y.-C. 

Mallabar y. Mallabar and Bur our y. 
Motteux ( supra), explained and .shewn not 
to be overruled. 

Watson v. Arundell (1876) Ir. R. 1 1 Eq. 53.— C.A. 
BALL, L.C., CHRISTIAN, L.J. and LAWSON, J. ; 
reversing Ir. R. 10 Eq 307.— chatterton, 
v,-o. ; C.A .affirmed, nom. Singleton v. Tomlinson 
(1878) 3 Ap'p, Gas. 404 ; 38 L. T. 653 ; 26 W. R. 
722.— H.L. (IR.). CAIRNS, L.C., LORDS HATHER- 
LEY, BLACKBURN and GORDON. 

Hopkins v. Hopkins (1734) 1 Yes. sen. 268 ; 
Gas. t. Talb. 44.— talbot, l.c. ; S. C. 
(1738) 1 Atk. 581. — hardwicke, l.C., held 
overruled. 

Ackroyd v. Smithson {supra), discussed. 

Bective (Countess) v Hodgson (1864) 10 H. L. 
Gas. 656 : 10 Jur. (NS.) 373 ; 3 N. R. 654 ; 10 
L. T. 202 , 12 W. R. 625. 

WEST BUSY, L.c. — That {Hopkins V. Hopkins] 
was the case of a gift and devise of real estate — 
an executory limitation, ancl a direction for the 
residue of the personal estate to be invested in 
land, to be settled to the same uses. It was held, 
and very rightly held, that during the period of 
time in which the estate was in suspense between 
the death of the testator and the arising of the 
executory use, the lents and profits of necessity 
descend ed to the heir. And that proceeded upon 
the rule of law which I have mentioned. But 
with regard to the personal estate, the deciee 
was governed by an error which then prevailed, 
and that error was of this nature, holding that 
personal property directed to be converted into 
realty was converted for all purposes whatsoever, 
not only the purposes of the will, but the pur- 
poses of ownership in every form, and by every 
title. And accordingly it was held that that 
conversion would operate for the benefit of the 
heir, although the heir claims in default of dis- 
position in consequence of there being no direction 
given by the wiU, and cannot by any possibility 
be made to claim under the will. My lords, that 
prevalent error was not corrected until the deci- 
sion of Ackroyd v. Smithson . which decided a 
point, that of necessity involved this as its con- 
sequence, that conversion must be considered m 
all cases to be directed for the purpose of the 
will, and is limited by the purposes and exi- 
gencies of the will. If therefore the real estate 
be directed to be sold, with a view to a disposi- 
tion made by a will, and that disposition fails, 
although the real estate has de facto been sold, 
yet the proceeds will retain the quality of real 
estate for the purpose of ascertaining the owner- 
ship, that is the title of the heir ; although it is 
true that when you pay it over to the heir, in the 
hands of the heir it has the character of money, 
and no longer the character of real estate. So, 
in like manner, if money is directed to be invested 
in laud, and the land is disposed of by the will, 
and the money is so invested, but the disposition 
fails, the investment thus made for the purposes 
of the wiR has no effect in altering the quality 
of the property ; but the property, even in the 
shape of land, retains its pristine and original 


quality of personal estate, for the purpose of 
determining the ownership. These are simple 
cardinal principles with which we are all familiar. 
That last principle to which I have adverted had 
not been followed at the time of the decision of 
Hopkins v. Hopkins , m 1739. nor was it. distinctly 
recognised until, I think, the year 1780, when 
Ackroyd v. Smithson was decided. Hopkins v. 
Hopkins therefore belong® to a period of time 
when a notion prevailed, the fallacy of which 
has since been ascertained. And, therefore, 
Hopkins v. Hopkins could not be cited with any 
effect in order to influence the determination of 
the ease now at the 1 ar. — p. 666. lords 
cranworth and Chelmsford concurred. 

Ackroyd v. Smithson, principle applied, 

Cameron, In re, Nixon r. Cameron (18S4) 53 
L. J. Gh. 1139 ; 26 Ch. D. 19 ; 50 L. T. 339 ; 32 
W. R. S34. — C.A SELBORNE, L.C., COLERIDGE, 
c.J. and cotton, l.j. 

Phillips V. Phillips (col 678), explained. 

Custancer. Bradshaw (1845) 14 L. J. Gh. 358 ; 
4 Hare 315 ; 9 Jur. 486 .— wigram, v.-C. 

Bristol (Countess) v. Hungerford (1697) 2 
Vern. 645 ; Pre. Gh. 81 ; 3 P. Wms. 
194, n— TREVOR, M.R., explained. 

Gordon r. Atkinson (1847) 1 De G, & Sm. 
478. — KNIGHT BRUCE, v.-C. And see post. 

Bristol (Countess) v. Hungerford ; Rogers 
v. Rogers (1733) 3 P. Wms. 193. — L.C. ; 
and Phillips v. Phillips, commented on, 

Jessopp v. Watson (col. 678) ; Amphlett v. 
Parke (col. 678) ; Collins v.Wakeman(1795) 
2 Ves. 683. — L.c. ; Cogan v. Stephens 
(col. 678) ; Williams v. Williams (1835) 5 
L. J. Ch. 84. — m.r. ; Johnson v. Woods, 9 
L. J. Gh. 244 ; 2 Beav. 409 — M.R. ; and 
Flint v. Warren (1845) 14 Sim. 554 ; 12 
Jur. 810. — V.-C., discussed. 

Pitch v. Weber (1S48) 17 L. J. Ch. 361 ; 6 
Hare 145 ; 12 Jur. 645 . — wigram, v.-c. 

Amphlett v. Parke, applied 

MccGwire v. MccGwire [1900] 1 Ir. R. 200. — 

CHATTERTON, V.-C. 

Fitch v. Weber ; Thornton v. Hawley (1804) 
10 Yes. 129 ; 7 R. R. 359. — grant, m.r. ; 
Robinson v. Taylor (1789) 2 Bro, G. C. 
589. — THURLOW, L.C. ; Van V. Barnett 
(1812) 19 Ves. 102.— eldon, L.c. ; and 
Biggs v. Andrews (1832) 5 Sim. 424. — 
SHADWELL, V.-C., explained and applied. 

Griffith v. Ricketts (184iff 19 L. J. Ch. 100 ; 7 
Hare 299 ; 14 Jur. 166 . — wigram, v.-c. 

Fitch v. Weher, referred to. 

Att.-Gen. v. Ailesbury (Marquis) {supra), 
col. 675. 

Phillips v. Phillips {siqn'a), overruled. 

Taylor v. Taylor (1853) 3 De G. M. & G. 190 ; 
22 L. J. Ch. 742 ; 17 Jur. 583 ; 1 W. R. 398. 

CRANWORTH, l.c. — If, then, Phillips v. 
Phillips had come before me on appeal the 
day after it was decided by Sir J. Leach, I 
should have felt it my duty to overrule it ; 
and, if sucb would have been my duty then, 
what course ought I to take now? Every 
branch of the Court has in some way or other 
expressed an opinion upon that decision. What 
Lord Gottenham thought of it is quite clear, 
though he was not, in Cogan v. Stephens , called 
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upon to overrule it. . . . Gordon v. Atkinson 
{supra) was wrongly decided if Phillips v. 
Phillips is right. — p. 197. 

Cogan v. Stephens {supra, col, $1$), approved 
a ml followed. 

Head v. Godlee, Reynolds r. Godlee (1S59) 29 
L. J. Ch. 333 ; 6 Jur. (N.S.) 195 ; Johns. 536 ; 8 
W. R. 147. — WOOD, V^-C. 

Cogan v. Stephens, referred to. 

Reynolds v. Godlee, not followed. 

Curteis r. Wormald (1878) 10 Gh. D. 172 ; 40 
L. T. 108 ; 27 W. R. 419— M.R. ; a firmed, C.A. 
JAMBS, BAGGALLAY and THESIGER, L.JJ. 

JESSEL, MR. — If the next-of-kin, having 
become entitled to a freehold estate, dies, there 
is no equity to change the freehold estate into 
anything else on his death : it will go to the 
devisee of real estate, or to his heir-at-law if he 
has not devised it, and will pass as real estate. 
As to that, there is no question, no doubt, no 
difficulty. No one has suggested any other 
principle, and even m the case cited — Reynolds 
v. Godlee — it was admitted that that was the 
principle, and the only point of difference or 
distinction suggested was that which appears to 
me to be opposed to the whole law on this sub- 
ject, namely, that there was an ultimate trust 
for the executors, and not for the next-of-kin. 
As that does not seem to me to have any founda- 
tion, and as it appears to me to be opposed to 
both principle and authority, I do not consider 
myself bound to follow that decision, and I may 
say that I am very glad to find I can invoke the 
very same judgment of the very Same judge for 
the purpose of showing that I am not boimd to 
follow it ; for, being referred to a decision [ Cogan 
v. Stephens] of another judge — the M.R. — given 
several years before, he said that that decision 
was not obligatory upon him ; but that as he 
thought it consonant with sense and reason and 
sound law, he chose to follow it. Unfortunately 
I do not entertain the same view as regards this 
authority, and therefore I am unable to follow it. 
— p. 175. 

Chitty v. Parker (1 793) 2 Ves. 271 ; 4 Bro. 
C. 0. 411.— LOUGHBOROUGH, L.C., im- 
pugned. 

Simmons r. Rose (1856) 25 L. J. Ch. 615 ; 6 
De G. M. & G. 411 ; 2 Jur. (N.S.) 73 ; affirming 
(1855) 21 Beav. 37.— romilly, m.r. 

CRANWORTH, L.C.— His lordship observed that 
Lord Loughborough's decision m Chitty v. Parker 
was so loosely reported that it could not possibly 
be relied on. 

Chitty v. Parker, observed on. 

Att.-Gen. r. Lomas (1873) 43 L. J. Ex. 32 ; 
L. R. 9 Ex. 29 ; 29 L. T. 749 ; 22 W. R. 18S. 

kelly, c.B. — Chitty v. Parker is so obscurely 
reported that it is very difficult to collect 
what were the real terms of the will. Looking at 
the judgment of the L.O., who had the whole 
will before him, it is obvious that there was no 
obligation whatever imposed upon the trustees 1 
under that will to convert the real estate into 
money, but that taking the whole will together, 
it was only in the event of the personal estate 
being found insufficient that it might have been 
necessary, under the particular terms of the w'iR, 
to convert the real estate into money. — p. 36. 
bramwell, pigott and POLLOCK, bb. con- 
curred. 


Att.-Gen. v. Lomas, approved and , dis- 
tinguished. 

Att.-Gen. v. Hubbuck (1883) 52 L. J. Q. B. 
464 ; 10 Q. B. D. 488 ; 48 L. T. 60S.— POLLOCK 
and HUDDLESTON, BB. and north, j. ; affirmed , 
(1884) 53 L. J. Q. B. 146 ; 13 Q. B. D. 275 ; 50 
L. T. 374.— c a. See “ Revenue.” 

Curteis v. Wormald {supra, col. 681) ; Jessopp 
v. Watson, {supra, col. 678) ; and Att.-Gen. 
v. Lomas, discussed and approved. 
Richerson, In re, Seales r. Heyhoe (1891) 61 
L. J. Ch. 202 ; [1S92] 1 Ch. 379 ; 66 L. T. 174 ; 
40 W. R. 233 .— chitty, J. 

Reconversion. 

Sisson v. Giles (1863) 3 De G. J. & S. 614 : 
9 Jur. (n.S.) 512, 951 ; 8 L. T. 780 ; 11 
W. R. 558, 971. — WESTBURY, l C. : revers- 
ing 32 L. J. Ch. 606. — STUART, V.-C., 
discussed and distinguished. 

Mutlow v, Biggs (1875) 45 L. J. Ch. 282 ; 
1 Ch. D. 385 ; 34 L. T. 273 ; 24 W. R. 409. 
— C.A. JAMES and MELLISH, l,jj. and 
BAGGALLAY, j.A. ; reversing L. R. 18 Eq. 
246.— HALL, v.-c., applied. 

Meek r. Devemsh (1877) 6 Ch. D. 566 ; 47 
L. J. Ch. 57 ; 36 L. T. 911 ; 25 W. R. 688. 

malins, v.-c. — The decision [Sisson v. Giles ] 
is this : Two persona were absolutely entitled to 
the product of real estate ; they were required to 
execute a deed poll requiring the estate not to 
be sold. Nothing would be more clear than that 
that would stop the sale ; but it turned out that 
one of them was a married woman, and the deed, 
therefore, went for nothing. — p. 572. 

Meek v. Devenish, principle applied. 

Potter, In re (1887) 3 Times L. R. 420.— 

CHITTY, J. 

Pulteney v. Darlington (Lord) (1786) 7 Bro. 
P. C. 530 .— h.l. (E.) ; affirming (1783) 1 
Bro. C. O. 223. — thublow, L.C., ex- 
plained. 

Wheldale r. Partridge (1803) 8 Yes. 227 ; 7 
R. R. 37. — ELDON, L.c. 

Wheldale v. Partridge, discussed and 
approved. 

Thornton r. Hawley (1804) 10 Ves. 129 (supra, 
col. 680). 

Crabtree v. Bramble (1747) 3 Atk. 680. — 
HARDWICKE, L.O., principle applied. 
Wheldale v. Partridge ; Harcourt y. Seymour 
(1851) 20 L. J. Ch. 606 ; 2 Sim. (N.S.) 12 ; 
15 Jur. 740.— CRANWORTH, V.-C. ; and 
Dixon v. Gayfere (No. 2) (1853) 23 L. J. 
Ch. 60 ; 17 Beav. 433 . — romilly, m.r., 
discussed. 

Gordon, In re. Roberts v. Gordon (1877) 46 
L. J. Ch. 694 ; 6 Ch. D. 531 ; 37 L. T. 627.— 
j JESSEL, M.R, 

Gordon, In re, Roberts v. Gordon, dis- 
tinguished. 

Lewis, In re, Foxwell v. Lewis (1885) 30 Ch. D. 
654 ; 55 L. J. Ch. 232 ; 53 t. T. 387 ; 34 
W. It. 150. 

Pearson, J. — The rule is this : whenever real 
estate has been converted into personalty, or, 
according to the doctrine of a Court of equity, 
is to be treated as having been converted into 
personalty, it must then descend as personalty, 
unless some person who is absolutely entitled to 
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it has shown in some way that he has elected to 
take it as real estate. Almost anything will be 
enough to show such an intention, but there 
must he something. In Gordon, In re, Jessel, 
M.R. thought that the fact that a person, who 
was absolutely entitled under the trusts of a 
will to the proceeds of sale of real estate, had 
remained in possession and received the rents for 
nine years, and had taken no steps to have the 
estate sold, was sufficient evidence of an election 
to take the property as real estate. In Ilolden v. 
Lofts (Aug. 3, 1885) I followed that decision. 
[The learned judge then proceeds to point out 
one circumstance which distinguished the case 
before him from Gordon, In re, and Holden v. 
Lofts.] The real estate consists of a house 
which the testator agreed to let for a term of 
twenty years, expiring in 1887, and the agree- 
ment gave the tenant an option to purchase the 
fee simple of the property at any time before 
the expiration of the term. The term has not 
yet expired. There was therefore a very 
sufficient reason why no sale of the house should 
take place, either upon the death of the testator, 
or during the period for which the widow sur- 
vived the children. I am afraid, therefore, that 
I cannot, under the circumstances, treat the fact 
that the widow remained in possession of the 
property after the death of the children as any 
evidence one way or the other of an election by 
her to take the property as real estate. — p. 656. 


COPYHOLD. 

Trusts. 

Edwards v. Fidel (1818) 3 Madcl. 237. 
— LEACH, v.-c., commented on. 

Lewis v. Lane (1834) 2 Myl. & K. 449. — 
PEPYS, M.R. 

Edwards v. Fidel, held overruled. 

Jeans v. Cooke (1857) 27 L. J. Ch. 202 ; 24 
Beav. 513 ; 4 Jur. (N.S.) 57 ; 6 W. R. 175. 

ROMILLY, M.R.- In Ed wards v. Fidel the cus- 
tom of the manor was stated to he that if a 
tenant for life of a copyhold obtained a grant of 
a reversion in the name of a third person, such 
person was entitled beneficially, unless a trust 
was mentioned on the rolls of the manor ; and it 
was held that the custom was reasonable, and 
that the persons who were named in the rever- 
sionary grants of the copyholds were not trustees, 
but beneficially entitled. Lems v. Lane over- 
ruled that case, and at the same time it questioned 
the validity of the custom then alleged. — p. 206. 

Keats v. Hewer. 10 Jur. (N.S.) 506; 10 L. T. 
366.— STUART, V.-C. : reversed , (1864) 10 Jur. 
(N.S.) 1040 ; 11 L. T. 290; 13 W. R. 34.— 
KNIGHT BRUCE and TURNER, L.JJ. 

Barring Entail. 

Honywood v. Foster (1861) 30 L. J. Ch. 930 : 
30 BeaY 1 ; 7 Jur. (n.s.) 1254 ; 4 L. T. 
785 ; 9 w. R. S55. — ROMILLY, M.R ; and 
Gibbons v. Snape (1S63) 33 L. J. Ch. 103 ; 
1 De G. J. & S. 621 ; 2 N. E. 563 ; 9 Jur. 
(N.S) 1096 ; 9 L. T. 132 ; 11 W. R. 1087. 
— KNIGHT BRUCE and TURNER, L.JJ., 
followed . 

Green i\ Paterson (18S6) 56 L. J. Ch. 181 ; 32 


Ch. D. 95 ; 54 L. T. 738 ; 34 W. R. 724.— o.A. 
COTTON, BOWEN and ERY, L.JJ. 

It was held, in concurrence with the above 
cases, and upon the construction of the Fines 
and Recoveries Act, that, taking sect. 41 together 
with sects. 50 and 53, a disentailing assurance by 
an equitable tenant m tail of copyholds, which 
is not entered upon the Court rolls of the manor 
within six months after execution, is void. 

Pride v. Bubb (1871) 41 L. J. Oh. 105 ; L R. 

7 Ch. 64 ; 25 L. T. 890 ; 20 W. R. 220.— 

HATHERLEY, L.O., aj)j)lied. 

Green v. Paterson, distinguished. 

Carter *. Carter (1895) 65 L. J. Ch.86 ; [1896] 

1 Ch. 62 ; 13 R. 824 ; 73 L. T. 437 ; 44 W. R. 73. 

Stirling, J. — The question which I have to 
decide reduces itself to this — whether a married 
woman, tenant on the rolls of copyholds, can by 
deed acknowledged under the Fines and Recoveries 
Act effectually declare herself a trustee of those 
copyholds. The answer depends on sect. 77 of the 
Act. . . . The first question which arises on this 
enactment is whether a declaration of trust is a 
disposition. ... A declaration of trust on the 
part of a feme sole, whereby she effectually parts 
with the entire equitable interest in property of 
which she remains legal owner, certainly appears 
to me to be a disposition in equity of that 
property. That is borne out by the decision of 
Lord Hatherley in Pride v. Bulb, ... It was 
said, however, that the contrary was decided in 
Green v. Paterson, which is a decision binding 
upon me. ... A mere declaration of trust, of 
course, could not pass a legal estate, and con- 
sequently I entirely agree, if I may be allowed 
to say so, in the decision of the C. A. in Green v. 
Paterson, that a mere declaration of trust could 
not bar an estate tail. The language of Fry, 
L.J. might, no doubt, admit of a wider meaning, 
and that is what is relied upon. He says : “ In 
the first place, the statute requires that the 
instrument to bar the estate tail shall be a 
disposition, and I find in this case nothing like a 
disposition. It is a mere declaration of trust by 
the lady.” Those words, taken literally, would 
seem to indicate an opinion that a mere declara- 
tion of trust was not a sufficient disposition 
within the Fmes and Recoveries Act ; but I think 
that they ought to be read as applying only to 
the point then actually calling for decision, and 
not as intended to affect the construction of 
sect. 77, which was not then under consideration 
by the Court, and all the more so as I observe 
that Pride v. Bubb was not cited to the Court m 
the argument. In sect. 77 I find nothing which 
requires the disposition to be made by such an 
assurance as is required by sect. 40. — pp. 88 — 90. 

Parker v. Turner (1685) 1 Yern. 393, 458. — 
KING, L.C., distinguished. 

Challoner v. Murhall (1795) 2 Ves. 524; 3 
R. R. 1.— LOUGHBOROUGH, L.C. ; and 
Bunn v. Green (1724) 3 P. Wms, 9.— ■ 
MACCLESFIELD, L.C followed. 

London School Board, Ex parte, Hart, In re, 
(1SS9) 5S L. J. Ch. 752 ; 41 Ch. D. 547 ; 60 L. T. 
817 ; 38 W. R. 61. 

north, J.— I think it is clear that when he 
[/.<?., the person to whom the enfranchisement 
was made] is the tenant in tail in possession the 
enfranchisement has the effect of barring the 
entail. Challoner v. Murhall and Bunn v. 
Green seem to me clear authorities on the point, 
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and the criticisms which have been made on 
them, founded on reports which are not very 
clear, would not justify me m departing from 
them, especially as they are of such long stand- 
ing. The law is clearly laid down in that way 
in Scriven on Copyholds (4 th ed.), p. 555, and 
also in Watkins on Copyholds, and the only 
doubt which has been thrown upon it is m the 
notes by Mr. Coventry to Watkins on Copyholds 
(4th ed.), p. 236. Afir. Coventry was a convey- 
ancer of great experience ; but he only suggests 
a doubt, and I cannot, upon the authority of 
those notes, overrule the law laid down in l 
Challonev v. Mu.r1ia.ll and Dunn v. Green. In 
Chatttmer v. Murliall, though the deed of 
enfranchisement was to the tenant for life, he 
did not dispose of the property by his will, but 
it descended to a person who was both his heir 
of the freehold interest and also the tenant in 
tail under the limitations m tail of the copyhold 
interest ; and therefore the effect was m substance 
the same as if the enfranchisement had been 
made directly to the tenant in tail. It is said 
that the note to Parlier v. Turner shows that 
the decision there was based upon the operation 
of a fine ; but I think the note only shows that 
there was another ground besides the merger of 
the copyhold interest in the freehold on which 
the decision might have been supported. I must 
follow the other cases. — p. 754. 


Heriots. 

Parker v. Gage (1688) 1 Shower K. B. 81 ; 

Holt 337.— -holt, C.J., followed. 

Western r. Bailey (1896) '66 L. J. Q. B. 48 ; 
[1897] 1 Q. B. 86 ; 75 L. T. 470 ; 45 W. R. 115. 
— c.A. ; affirming on different, grounds 65 L. J. 
Q. B. 641 ; [1896] 2 Q. B. 234 ; 75 L. T. 210.— 
WILLS, J. 

ESHER, M.R. — The only remaining question is 
whether, assuming the heriot to be a customary 
lieriot, the property in the beast passes so that 
the lord can seize it wherever it is. It is a 
question of authority, as it seems to me. We 
have the proposition laid down m distinct terms 
in Parker v. Gage. . . . We have the same 
proposition in Watkins on Copyholds (vol. ii. 
p. 163. 4th ed. 1825), and we have it again equally 
clearly laid down in the note to Lanyon v. Came 
[(1667) 2 Wms. Saund. 168 b.]. It is impossible 
to decide the question contrary to these authori- 
ties, when there is no authority for the contrary 
proposition. I think, therefore, that Wills, J. 
was m the result right in deciding that the lord 
of the manor had the right to seize the beast, 
although it was not within the manor. — p. 51 . 

lopes and rigby, l.jj. to the same effect. 


Fines. 

Bath (Earl) v. Abney (1757) 1 Burr. 206 ; 1 
Ken. 471 ; Dick 263.— Mansfield, l c. ; 
and Taylor v. Pembroke (1815)2 B. te Ad. 
854. — K.B., discussed. 

Wilson r. Hoare (1831) 2 B. & Ad. 350 ; 9 
L. J. (o.s.) K. B. 253. 

TENTERDEN, O.J. (for the Court). — The proper 
mode of estimating the fine is to take, for the 
second life, half the sum taken for the first ; for 
the third, half the sum taken for the second ; 
and for the fourth, half that which is taken for 
the third, and so on. . . . The rule that we have 


laid down appears to have been the rule approved 
of m Taylor v. Pembroke, and is referred in 
Bath (Earl} v. Abney, though it is not very 
accurately stated either in the margin of the 
reports or in Watkins’s Treatise on Copyholds 
[vol. i., 2nd ed., p. 483] . There is an inaccurate 
use of the word “ sesqui .” It is said that the 
fine for two lives is the sesqui of that taken for 
one, and so far it is correct ; and that the fine 
for three is the sesqui of that taken for two, 
which is incorrect. The meaning is plain 
enough, that the sum taken for the third life 
is the sesqui of that taken for the second. — 
p. 361. 

Wilson v. Hoare, not applied. 

Hoare v. Wilson (1834) 10 A. & E. 245, n. ; 2 
P. & D. 659.— EX. CH. 

Wilson v. Hoare, approved. 

Hoare v. Wilson, discussed. 

Wilson r. Hoare (1839) 10 A. & E. 230 ; 2 
P. & D. 659.— Q.B. 


Admittance. 

Frosel (or Froswell) v. Welch (1616) 1 Cro. 
Jac. 403 ; 1 Rolle’s R. 415 ; Godb. 268 ; 3 
Bulst. 314. — coke, C.J., approved and 
applied. 

Lidiard and Jackson’s and Broadley’s Con- 
tract, In re (18S9) 58 L. J. Ch. 785 ; 42 
Ch. D. 254 ; 61 L. T. 322 ; 37 W. R. 793. 
— KAY, J., modified. 

Ecclesiastical Commissioners r. Parr [1S94] 2 
Q. B. 420 ; 63 L. J. Q. B. 7S4 ; 9 R. 542 ; 71 L. T. 
65; 42 W. R. 561.— C.A, 
kay, l.j. — Some reliance has been placed 
upon words used by me m Lidiard and Jackson's 
and Broadley's Contract, In re. In that case a 
point of this kind arose more than seventy years 
after the last intimation on the Court Rolls of 
the property in question being copyhold. During 
those seventy yearn it had been dealt with by 
the persons m possession conveying it as freehold 
land, with some exceptions that did not seem to* 
me to be material. The case was decided upon 
the ground that after so long a time, and after 
the dealings with the property during those 
seventy years, it must he presumed against the 
lord that there had been an enfranchisement. 
Incidentally the other question was raised, and 
in the report, which I have no doubt is perfectly 
accurate, the language that I appear to have 
used is thus stated at p. 257 : “ . . . Copyholds 
are within the Act of Will. 4, being expressly 
mentioned in the interpretation clause (sect. 1), 
and therefore an entry as to copyholds is one 
of the things which the Act says must be 
made within the twenty years. Therefore, if 
that point arises in the present case, I should be 
inclined to hold that such an entry could not be 
made on land after the lapse of seventy years, 
but that the lord was bound long before that 
time bad elapsed to make proclamation and seize 
quousque if he meant to do sq at all.” That 
point has been most ably argued in the case 
before us, and I have had an opportunity of 
reconsidering the matter, and I have now come 
to a different conclusion, and for this reason. 
The Statute of 3 & 4 Will. 4, which has now 
to be read with the later Act, that has altered 
the time from tweuty to twelve years, provides 
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that “ land ” in the Act shall include copyholds, 
and the effect of sect. 9 of 87 & 38 Viet, c 57 is 
that copyholds are included m the word “land” 
in. that Act as in the previous one. . . . Until 
such refusal [by the tenant to come in] there is 
no forfeiture ; and therefore, upon further con- 
sideration, I have come to the conclusion that 
until such refusal there is no right of entry or 
right of action on the part of the lord to seize 
the land qmmsque in order to compel the tenant 
to come in to be admitted. ... It was decided 
in Froswell v. Welch, some 270 years ago, that 
there may be an implied admittance by the lord 
of a person who is entitled to be admitted to a 
copyhold tenement, by treating him as a copy- 
hold tenant in various ways, and amongst others 
by receiving the quit-rent from him. ... I take 
the summary of the law from Eolle’s Abridgment 
(Copyholds), p. 505, pi. x : “ If a copyholder 
surrenders to the use of another, and the lord 
having knowledge of that accepts the rent of the 
cestui que use out of Court, that is an admittance 
in law ” That statement of the decision in 
Froswell v. Welch has been found in all the 
principal text-books from that time to the present, 
and I agree that even if upon a careful considera- 
tion of that case it should be found that the 
statement is not home out by the authority cited 
in support of it, still it would be wrong for any 
Court after such a lapse of time to treat it as 
otherwise than the true effect of that decision. 
Froswell v. Welch is reported in various reports. 
The reports do not altogether agree, for some 
seem to state the doctrine in rather wider terms 
than others do. I think the report most relied 
on by those who are contending now that there 
was an implied admittance is that in Bulstrode ; 
but the summary of them all is in Eolle’s 
Abridgment in the words I have read, and I 
accept that as being the law. — pp. 132 — 435. 

See also judgments of ESHER, M.R. and A. L. 
smith. l.j. 

Ecclesiastical Commissioners v. Parr 

(supra), explained and applied. 

Doe cl. Bovor v. Trueman (1831) IB. & Acl. 

736 ; 9 L. J. (O.S.) K. B. 119 ; 35 R. E. 

425. — bayley, j., approved. 

Beighton r. Beighton (1895) 64 L. J. Ch. 796 ; 
13 R. 743 ; 73 L. T. 86 ; 43 W. R. 685. 

romer, J, — Before Ecclesiastical Commis- 
a ioners v. Farr it was supposed by some that, in 
a case like the present, the statutes ran from the 
time when the lord nnght have perfected the 
right to seize after he knew of the death of the 
last admitted tenant ; but in that case it was 
decided by the C. A. that the time ran only from 
the time when the tenant who ought to take 
admittance refuged to come in after the lord had 
made the necessary three proclamations, or 
given notice to the tenant to come in. ... I 
think that when Kay, L.J. spoke of neglect on 
the part of the tenant in coming in, he meant 
such a neglect as amounted to a refusal — some- 
thing that put the lord at arm’s length, and 
fairly gave him notice that the tenant was 
challenging his 'right as lord. And, if I may 
respectfully say so, there are cogent grounds for 
this. It ought not to be that a lord should be 
bound to seize, or be bound to bring an action 
in a case where the tenant m no way challenges 
the lord’s rights, and the lord has no desire to 
seize or to bring a hostile action against the 
tenant. — p. 798, 


Enfranchisement. 

Leeds (Duke) v. Strafford (Earl) (179S) 4 
Ves. 180 ; 4 R. E. 186.— LOUGHBOROUGH, 
L.C., followed. 

Searle r'. Cooke (1890) 43 Ch. D. 519 ; 59 
L. J. Ch. 259 ; 62 L. T. 221 .— G.a. cotton, 
LINDLEY and LOPES, L.JJ. 

LINDLEY, L.J. — It is settled law, and was so 
laid down in Leeds (JDulteyv. Strafford ( Earl ) 
that it is the duty of a copyhold tenant to pre- 
serve the boundaries of his lands. ... It was 
incidentally settled m that case that in a suit to 
ascertain the boundaries, if the rent-charge were 
in arrear, the Court of Chancery would compel 
payment ; it would enforce the legal rights of 
the lord. — p. 533, 


COPYRIGHT. 

Books. 

Beckford v. Hood (1798) 7 Term Rep. 620 ; 4 
II. R. 527 ; considered , Newton v. Cowie (1827) 4 
Bing. 234 (post, col. 701) ; approved , Att.-Gen. r 
Aspinall (or Liverpool Corporation) (1837) 7 
L. J. Ch. 51 ; 2 Myl. & Or. 613 ; 1 Jur. S12 ; 45 
R. R. 142.— COTTENHAM, L.C. 

Beckford v. Hood; Coleman v. Wathen 
(1793) 5 Term Rep. 245 ; Murray v. 
Elliston (1822) 5 B. & Aid. 657.— K.B.; 
Millar v. Taylor (1769) 4 Burr. 2303. — 
h.l. (e.) ; Donaldson v. Beckett (1774) 4 
Burr. 2408 ; 2 Bro. P. C. 129 ; and Turner 
v. Robinson (1860) 10 Ir. Ch. R. 121, 510. 
— O.A. BRADY, L.O. and BLACKBURN, J., 
discussed. 

Reader. Conquest (No. 1) (1861) 30 L. J. C. P. 
209 ; 9 C. B. (N.S.) 755 ; 7 Jur. (n.S.) 265 ; 3 
L. T. 88S ; 9W. R. 434.— O.P. 

Millar v. Taylor, discussed. 

Jefferys v. Boosey (1854) 24 L. J. Ex. 81 ; ± 
H. L. Cas. 815 (post, col. 706). 

Reade v. Conquest (No. 1) and Lee v. 
Simpson (1847) 16 L. J. C. P. 105 ; 3 
C. B. 871 ; 4 D. & L. 666 ; 11 Jur. 127. 
— WILDE, O.j. (for the Court), explained. 
Reade v. Conquest (No. 2) (1S62) 31 L. J. 0. P. 
153 ; 11 C. B. (N.S.) 479 ; 8 Jur. (n.S.) 764 ; 5 
L. T. 677 ; 10 W. R. 271.— C.p, 

Murray v. Elliston, commented on. 

Chappell v. Boosey (1882) 51 L. J. Ch. 625 ; 21 
Ch. D. 232 (post, col. 698). 

Campbell v. Scott (1842) 11 L. J. Ch. 166 ; 
11 Sim. 31 ; 6 Jur. 186. — SHADwell, 
v.-C. ; andWhittingham v. Wooler (1817) 
2 Swanst. 428.— plumer, M.R., explained. 
Tinsley v. Lacy (1863) 32 L. J. Ch. 535 ; 1 
H. & M. 747 ; 2 N. R. 438 ; 11 W. R. 876.— 

WOOD, Y.-O. 

Millar v. Taylor, held overruled. 

Reade v. Conquest (No. 1) and Tinsley v. 

Laey, dicta in, questioned. 

Reade v. Conquest (No. 2), distinguished. 
Toole r. Young (1874) 43 L. J. Q. B. 170 ; 
L. R. 9 Q. B. 528 ; 30 L. T. 599 ; 22 W. R. 694. 

QUAIN, J. — Reade v. Conquest , and some 
dicta of Erie, C.J. and Lord Hatherley [Tinsley 
v. Lacy], have been cited to ns to the effect that 
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it is possible for a man who writes a novel and 
then dramatises it, although he may keep that 
drama in his desk and never print it or publish 
it. to prevent all other persons from dramatising 
the novel. I am not aware of any authority for 
that, and these dicta were not in the least 
necessary for the decision of the cases in which 
they were uttered, especially that of Lord 
Hatkerley, where he had only to decide the 
question of book copyright, and not of dramatic 
copyright at all (p. 176). . . . This case differs 
from the second case of Beade v. Conquest in 
the very important fact that here the novel was 
written first, and m that case it was written 
second. — p. 177. 

COCJKBURN, O.J., BLAOKBTJRN and ARCHIBALD, 
JJ. to the same effect. 

Millar v. Taylor, referred to. 

Caird v. Sime (1887) 57 L. J. P. C. 2 ; 12 
App. Gas. 326 — h.l. (sc.) (qwst, col. 696). 

Toole v. Young, followed. 

Schlesmger r. Bedford (1890) 63 L. T. 762. — 
KEKEWICH, J. 

Reade v. Conquest (Mo. 2), followed. 

Toole v. Young, distinguished. 

Sclilesinger v. Turner (1890) 63 L. T. 761. 

KEKEWICH, J — In that case [Beade v. Conquest 
(No. 2)] it was held that where the author first 
composed a drama and then a novel from that 
drama, he could restrain an infringement of his 
right of representation, apparently on the ground 
that, in using the novel for the purpose of 
dramatising it, the defendant is to be treated as 
copying directly from the drama. In Toole v. 
Young the distinction was pointed out between 
such a case as Beade v. Conquest and the case of 
a defendant dramatising a novel published by 
the plaintiff before his, the plaintiff’s, dramatic 
version of it, — p. 765. 

Tinsley v. Laoy [supra) and Novello v. Lud- 
low (or Sudlow) (1852) 21 L. J. C. P. 169 ; 
12 C. B. 177; 16 Jur. m.—C.P., followed. 

Coleman v. Wathen, Murray v. Elliston, and 
Reade v. Conquest (Mo. 2), distinguished. 

Warne ' 0 . Seebohm (1888) 39 Gh. D. 73 ; 57 
L. J. Oh. 689 ; 58 L. T. 928 . 36 W. R. 686. 

STIRLING', j. — In the early cases of Coleman 
v. Wathen and Murray v. Elliston (which 
established that the representation in public of 
a drama previously printed and published was 
not an infringement of the author’s copyright), 
the point raised in the present action could 
hardly have arisen, for they were decided at a 
time when the statutes in force conferred only 
the exclusive right of printing. It is unlikely 
that any copies (other than manuscripts) were 
used for the purpose of the representation of the 
plays which were the subject of those actions ; 
and such manuscript copies would not have been 
infringements of the author’s rights. . . . That 
case [Beade v. Conquest therefore, seems to me 
to have been decided on the ground that the 
plaintiff’s statutory right of multiplying copies 
of his book was not infringed. — pp. SI, S2. 

Warne v. Seebohm, followed. 

Boosey n. Whight (No. 2) (1889) 81 L T. 
265— STIRLING, J. 

Power v. Walker (1814) 3 M. & S. 7; 4 
Camp. 8 ; 15 R. R. 378. — ELLENBOROUGH, 
c.J. ; and Davidson v. Bohn i(1848) 18 


L. J. C. P. 14 ; (?C. B. 456 ; 12 Jur. 922. 
—WILDE, O.J., not followed. 

Cumberland v. Copelaud(1802) 31 L. J. Ex. 19, 
353 ; 1 H. & C. 194 ; 7 L. T. 334 . V) Jur. (n.s.) 
253 ; 10 W. R. 581. — ex.ch. ; re rend nq 7 H. & N. 
118 ; 7 Jur. (n s.) 686 ; 9 W. R. 752.— ex. 

’ Butterworth v. Robinson (1S01) 5 Yes. 709. 
— ELDON, L.C followed. 

Sweet r. Benning (1855) 24 L. J. O. P. 175 : 
16 0. B. 459 ; l Jur. (N.s.) 543 ; S W. R. 519.— ’ 
jervis, c.J. and creswell, jj. ; orowder, j. 
doubting, and MAULE, j. dissenting. 

Butterworth v. Robinson, discussed. 

Walter v. Lane (1899) 68 L. J. Ch. 736 (post, 
col. 697). 

Sweet v. Benning, distinguished. Shepherd v. 
Conquest (1856) 25 L. J. 'C. P. 127 : 17 C. B. 
427 : 2 Jur. (N.S.) 236 ; 4 W. R. 283. — JERVIS, C.J. 
(for the Court) ; approved, Lamb c. Evans (post, 
col. 696). 

Shepherd v. Conquest, discussed. 

Hatton r. Kean (1S59) 29 L. J. C. P. 20 ; 7 
C. B. (N.S.) 268 ; 6 Jur. (N.S.) 226 ; 1 L. T. 10 ; 
.8 W. li. 7. — C.P. 

Shepherd v. Conquest, followed. 

Hatton v. Kean, distinguished. 

Eaton v. Lake (18S8) 20 Q. B. D 37S ; 57 
L. J. Q. B. 227 ; 59 L. T. 100 ; 36 W. R. 277.— 
C A. ESHER, M.R., FRY and LOBES, L.JJ. 

fry, l.j. — T he finding of the jury seems to 
render that decision [ Hatton v. Kean] inappli- 
cable, for the sole point relied upon in that case 
by the counsel for the defendant was that the 
plaintiff was not an author within the contem- 
plation of the Acts. — p 385 

Cary v. Kearsley (1803) 4 Esp. 168 ; 6 R. R. 
846. — ellenborough. c.J. ; Longman v. 
Winchester (1809) 16 Yes. 269. — eldon, 
L.C. ; Wilkins v. Aikin (1810) 17 Ves. 
422 ; 11 R. R. 118.— eldon, L.O. : and 
Bramwell v. Halcomb (1836) 3 Myl. & 
Or. 737.— OOTTENHAll, L C. ; principle 
applied. 

Spiers i*. Brown (1858) 6 W. R. 352.— WOOD, 
V -C. 

Cary v Kearsley, discussed. 

Spiers v. Brown, explained. 

Scott u. Stanford (1867) 36 L. J. Ch. 729 ; 
L. R. 3 Eq. 718 : 16 L. T. 51 ; 15 W. R. 757.— 
WOOD, V -0. 

Spiers v. Brown and Longman v. Winchester, 

applied. 

Moffatt and Paige. Ltd. r. Gill & Sons, Ltd. 
(1902) 86 L. T. 465 ;'60 W. R. 523.— C.A. (post, 
col. 704). 

Scott v. Stanford, applied. 

Ager r. Peninsular and Oriental Steam Naviga- 
tion Co. (18S4) 53 L. J. Ch. 589 : 26 Ch. D. 637 ; 
50 L. T. 477 ; 33 W. R. 116.— KAY, J. 

Ager v. P. & 0. S. N. Co., confirmed. 

Ager v. Collmgridge (1886) 2 Times L. R. 
291— KAY, J. 

Scott v. Stanford, applied. 

Guggenheim v. Leng (1S9G) 12 Times L. R. 
492. — CAVE and wills, jj. 
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Spiers v. Brown (supra, col. 690), distin- 
guished. 

Hotten v. Arthur (1S63) 32 L. J. Ch. 771 ; 1 
H. & M. 603 ; 9 L. T. 199 ; 11 W. E. 934. 

WOOD, v -c. — Certain passages of the plaintiffs 
work had been copied, but the defendant pro- 
duced his MS., and it was evident that he had 
expended very great labour m the compilation of 
the dictionary complained of. In the present 
case there was no evidence of anything of the 
sort. — p. 773. 

Cobbett v. Woodward (1S72) 41 L. J. Ch. 
636 ; L. E, 14 Eq. 407 ; 27 L. T. 27 ; 20 
W E. 963. — ROMILLY, M.R., commented on. 

Hotten v Arthur, followed. 

Grace r. Newman (1875) L. E. 19 Eq. 623 ; 44 

L. J. Ch. 29S ; 23 W. E. 617. 

hall, v.-c — It was also contended that this 
work is not entitled to any protection having 
regard to its character ; that it is, m fact, a mere 
advertisement, and that an advertisement is not, 
on the authority of Cobbett v. Woodward, entitled 
to protection. The decision in that case turned 
entirely on the circumstances which existed in it. 
It was a catalogue of articles winch were being 
offered tor sale. But it does not appear that 
Hotten v. Arthur was mentioned to the M.E., 
and whether, if it had been, his lordship’s 
decision would have been different, it is difficult 
to say : but certainly it was decided m Hotten v. 
Arthur that a catalogue may under certain cir- 
cumstances be protected by injunction. — p. 626. 

Cobbett v. Woodward, oierntled. 

Bogue v. Houlston (1852) 21 L. J. Ch. 470 ; 
5 De G. & Sm. 267 ; 16 Jur. 372. — PARKER, 
y.-C. ; Hotten v. Arthur, and Grace v. 
Newman, followed. 

Maple fc Co. v. Junior Army and Navy Stores 
(1882) 52 L J. Ch. 67 ; 21 Ch. D. 369 ; 47 L. T. 
589 ; 31 W. R. 70. 

JESSEL, M.R.— The case which has done all 
the mischief is Cobbett v. Woodward. The late 

M. E. there says : “ But at the last it always 
comes round to this, that in fact there is no copy- 
right in an advertisement. If you copy the 
advertisement of another yon do him no wrong, 
unless m so doing you lead the public to believe 
that you seE the articles of the person wdiose 
advertisement you copy.” I think that this is 
not the law r . I am not aware that the use to 
which a proprietor puts his book makes any 
difference in his rights. His copyright gives him 
the exclusive right of multiplying copies, and he 
may use them as he pleases. I think, therefore, 
that Cobbett v. Woodward will not hear legal 
examination. There are two cases tending in 
the opposite direction to Cobbett v. Woodward, 
namely, Hotten v. Arthur and Grace v. New- 
man. It is true that in Hotten v. Arthur there 
was considerable literary work in the ordinary 
sense of the term — the publication was more than 
a mere catalogue-— still its primary object was 
that of an advertisement to promote the plain- 
tiffs trade. The weight of authority, then, is 
against the doctrine that there cannot be copy- 
right in a book issued as an advertisement, and I 
cannot see any principle in support of that 
doctrine. — p. 72. 

LINDLEY, l.j. — I should have felt no difficulty 
in this case were it not for the decision in Cobbett 
v. Woodward. If that case were reconcilable 
with the other cases on the subject I should he 


slow to overrule it, but it appears to me difficult 
to reconcile it with the other cases, especially 
Bogue v. Houlston. [jessel, M.R. (having ex- 
amined the record in Bogue v, Houlston, which 
had been sent for during the argument) said : “ I 
find that the bill did not claim copyright m any 
letterpress, and did not state that there were 
any other stories than ‘Beynard the Fox’ in 
the plaintiff’s book.”] That case, then, is very 
strong, for it is a decision ft at there may be copy- 
right in a set of engravings forming part of a 
book, though there is none m the letterpress ; 
and that governs this case, for copyright in the 
engravings could not be obtained by binding them 
up with something else in which there was no 
copyright. — ib. 

Maple v. Junior Amy and Navy Stores, 

applied. 

Comyns r. Hyde (1894) 72 L. T. 250. — 

STIRLING-, J. 

London Printing and Publishing Alliance 
Co. v. Cox (1891) 60 L J. Oh. 707 ; 
[1891] 3 Ch. 291 ; 65 L. T. 60.— O.A. 
fry and lopes, l.jj ; lindley, l.J. dis- 
senting ; discussed and followed. 

Grace v* Newman (supra'), distinguished. 

Petty v. Taylor (1896) 66 L. J. Ch. 209 ; 
[1897] 1 Ch. 465 ; 75 L. T. 545 ; 45 W. E. 
299. 

kekewich. J. — The headnote [Grace a. New- 
man'), which I have taken care to verify by the 
V.-C.’s judgment, is : “ Plaintiff, a cemetery 
stone mason, employed and remunerated a person 
to collect monumental designs, and published 
a book containing sketches of such designs, with 
scarcely any letterpress : — Held, that the plain- 
tiff had copyright in the book, and was entitled 
to an injunction.” If my view is right, Mr. 
Wesley Petty never employed or remunerated 
any one He did m his character -of agent, but 
not otherwise ; and assuming him therefore to 
have been the author of the letterpress, the rest 
of the book — that is to say, the figures — were 
not done for him, they weie done for somebody 
else ; anrl it seems to me monstrous to suppose — 
and I am sure Grace v. Newman does not support 
the hypothesis — that a man m protecting his 
copyright in letterpress, supposing him to be 
entitled to it, can thereby protect an alleged 
copyright in works of art which are introduced 
into the, letterpress, they being the works of 
other persons, the copyright of which is vested 
in those other persons, or at any rate in strangers 
to the literary author — p. 213. 

Cooper v Stephens (1895) 64 L. J. Ch. 403 : 
[1S95] 1 Ch. 567 ; 13 R. 444 : 72 L. T. 
390 ; 43 W. E. 444.— romer, J , considered 
and approved. 

Maple v. Junior Amy and Navy Stores 

(supra), explained. 

Marshall r. Bull (1901) 85 L T. 77.— O.A. 
RIGBY, COLLINS and ROMER. L JJ. 


Lewis v. fullarton (1839) S L. J. Ch. 291 ; 
2 BeaY. 6 ; 3 Jur 669— langdale, M.R., 
folloived. 

KeEy r. Morris (1866) 35 L. J. Ch. 423 ; L. R, 
1 Eq. 697 ; 14 L. T. 222 ; 14 W. R. 496- 
WOOD, V.-O. ; Hogg r. Scott (post, col. 693), 
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Kelly y. Morris and Lewis v. Fullarton, 

followed. 

Morris r. Ashbee (1868) L. E. 7 Eq. 3d ; 19 
L. T. 550.— G1FFARD, Y.-C. 

Kelly v Morris and Morris v. Ashbee, dis- 
cussed. 

Pike r. Nicholas (1B69) 39 L. J. Oh. 435 ; 
L. R. 5 Ch. 251 ; 18 W. E 321. — hatherley, 
L.c. and giffabd, h.if. ; reversing on the facts 

17 W. B. 842.— JAMES, V.-c. 

Kelly v. Morris and Morris v. Ashbee, 

explained. 

Pike v. Nicholas, referred, to. 

Morris r. Wright (1870) L. E. 5 Ch. 279 ; 22 
L. T. 78 ; 18 W. K. 327 

giffabd, l.j. — Lord Cranworth, m Jeffery* 
y. Boosey (post, col. 706), said that the true 
definition of “copyright” is the sole right of 
multiplying copies. That, of course, means 
that you must not copy with or without 
colourable alterations. That is a general defi- 
nition of copyright Then with respect to 
the latter cases, I may observe that in Kelly 
y. Morris , as well as in Morris v. Ashfree, 
there was direct copying. Not only were the 
slips used for the purpose of canvassing, but the 
course pursued was this : when a slip was pre- 
sented to the person who was canvassed, he was 
asked whether he authorised that particular 
entry : they proceeded to get his authority for its 
insertion, and the entry was copied in the book. 
In Kelly v. Morris, the present L.C. says • “ I 
think there must be an injunction . . . trouble 
in getting his information. ’ If this passage goes 
further than what I take it to mean, I cannot 
doubt that it goes beyond what the law autho- 
rises, and beyond the decision of the L.C. and 
myself in the late case of Pihe v. Nicholas. It 
does not mean that be may not look into the 
book for the purpose of ascertaining where a 
particular person lived, and for the purpose of 
ascertaining whether it was worth his while to 
call upon that person or not , but it means that 
he may not take that particular slip and show 
that to the person and get his authority as to 
putting that particular slip in. Then the L.C. 
goes on — it does not rest there : “ The defendant, 
from his description of the way . . . the trouble 
to make a single inquiry.” I understand that 
judgment to rest entirely upon the facts, and I 
am quite satisfied from what the L.C. said in 
Pil if? y. Nicholas, that it was never his intention 
to say a person may not look at the directory for 
the purpose of directing him where to call ; but 
what he meant was, that he must not take the 
passage of the directory, and go and see whether 
it happens to be accurate, and, if it is accurate, 
bodily copy the passage into his directory. With 
respect to my own judgment in Morris v. Ash free, 
what I said was this : “ The plaintiff incurred 
the labour. ... I say clearly not.” Therefore 
it is quite clear in both those cases the parties 
had gone very far beyond anything stated in the 
thirteenth and sixteenth paragraphs of Mr. W.’s 
affidavit. They had virtually and bodily copied 
from the book— they had copied from the very 
slip — and all they had done was to take the slip 
and verify it, and nothing else. — p. 2S4. 

Kelly v. Morris and Morris v. "Wright, 

applied. 

Hogg v. Scott (1874) 43 L. J. Ch. 705 ; L. E. 

18 Eq. 444. — HALL, V.-C. 


Kelly v. Morris, applied,. 

Ager v. P. & O. S. N. Co. (1884) 53 L. J. Ch. 
5S9 ; 26 Ch. D. 637 (supra, col. 090). 

Kelly v. Morris, approved and principle 
applied. 

Walter v. Lane (post, col. 696). 

Maxwell v. Hogg and Hogg v. Maxwell 
(1867) 36 L. J. Ch. 433 ; L. E. 2 Ch. 307 ; 
16 L. T. 130 ; 15 W. R. 84, 467.— turner 
and CAIRNS, L.JJ. ; affirming 12 Jur. (N s.) 
916 ; 15 L. T. 204. — STUART, v.-c., dis- 
cussed. 

Weldon r. Dicks (1878) 48 L. J. Ch. 201 ; 10 
Ch. D. 247 ; 39 L. T. 467 ; 27 W. E. 639.— 

M ALINS, V.-C. 

Weldon v. Dicks, considered. 

Dicks r. Yates (1881) 18 Ch. D. 70 ; 50 L. J. Ch. 
809 ; 44 L. T. 660. — C.A. JESSEL. M.R., JAMES 
and lush, L jj. ; reversing 43 L. T 470 ; 29 
W. E. 135.— BACON, v.-C. 

lush, L.J. — Before I consider this question I 
will notice the decision in Weldon v. Dicks, which 
was pressed upon us by the plaintiffs counsel as 
being precisely in point. In that case a series 
of books had been published by the plaintiff. 
One work in that series was intituled “ Trial and 
Triumph ” The defendant subsequently pub- 
lished m two magazines, and afterwards in a 
separate volume, an entirely different book, hut 
with the same title, “ Trial and Triumph.” The 
plaintiff brought an action and claimed an injunc- 
tion, alleging m his statement of claim that the 
defendant had published and continued to 
publish his work with the intention of inducing 
the public to believe, and he had in fact induced 
persons to believe, that the book so published by 
him was identical with that published and about 
to be re-published by the plaintiff. That was 
an allegation of a common law fraud, and 
although the learned Y.-C. did not explicitly 
put his judgment on that allegation, I cannot 
help thinking that it influenced his mind from 
beginning to end, and that he did not distinguish 
between a violation of a common law right and 
an infringement of copyright. But I observe 
that m the latter part of his judgment he says. 
“ all the witnesses agree that the title of a book 
is a material part of the book, it is a valuable 
part of it, and the case is illustrated by a refer- 
ence to Mr. Thackeray’s work of Vanity Fair. 
Would any one be entitled to pubksh a book 
called Yanity Fair, leaving out the author’s 
name ? A person buying the cheap edition would 
expect to get Thackeray’s work, and what a fraud 
it would be if he had got some spurious thing 
which was not worth reading.” I cannot help 
thinking that this is the key to the whole judg- 
ment, and that what the learned V.-O. had in 
his mind was that the allegation was proved that 
the title was adopted for the very purpose of 
inducing persons to believe that the book was 
the same book as that which belonged to the 
plaintiff. If so, the case is no authority what- 
ever on the present point, which, as I said before, 
turns on the simple question whether there can 
be copyright m the title “ Splendid Misery,” and 
I am clearly of opinion that there cannot. — 
p. 92. 

Weldon v. Dicks, followed. 

Coote v. Judd (1883) 23 Ch. D. 727 ;■ 48 L. T. 
205 ; 31 W. E. 423. — BACON, V.-C. 
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Dicks v. Yates (supra), applied. 

Primrose Press Agency Co. v Mark Knowles 
(1886) 2 Times L. 11. 404.— KAY, j. 

"Weldon v. Dicks (supra), commented on. 
Licensed Victuallers’ Newspaper Co. v. Bing- 
ham (1888) 58 L. J. (Jh. 36 ; 38 Oh. D. 139 ; 
59 L. T 187 ; 36 W. R. 433.— C.A. COTTON, 
LINDLEY and BOWEN, L.JJ. 

Sweet v. Cater (1841) 11 Sun. 572 ; 5 Jur. 
68. — SHADWELL, V.-C., distinguished. 
Stevens r. Benning (1855) 24 L. J. Ch. 153; 

0 De G. M. & G. 223 ; 3 Eq. R. 457 ; 1 Jur. j 
(N.S.) 74 ; 3 W. R. 149.— knight BRUCE and 
TURNER, L.JJ. ; affirming 1 K. & J. 168. — 
WOOD, V.-C. 

Sweet v. Cater and Stevens v. Benning, 

discussed. 

Reade r. Bentley (1858) 27 L. J. Ch. 254 ; 4 
K. & J. 656 ; 1 Jur. (N.S.) 82 ; 6 W. R. 240.— 

WOOD, V.-C. 

Stevens v. Benning, followed 
Hole r. Bradbury (1879) 48 L. J. Ch. 673 ; 12 
Ch. D. 886 ; 41 L. T. 158, 250 : 28 W. R 39.— 

FRY. J. 

Hole V. Bradbury, not followed. 

Isaacs r. Fiddemann (1880) 49 L. J. Ch. 412 ; 
42 L. T. 395.— JESSEL, M.R. 

Stevens v. Benning, Reade v. Bentley, and { 
Hole v. Bradbury, principle applied. 
Griffith r. Tower Publishing Co. (1896) 66 L. J. ' 
Ch. 12; [1897] 1 Ch. 21 ; 75 L. T. 330 , 45 W. R. 
73.— STIRLING, J. 

Hole v. Bradbury, not followed. 

Boosey r. Whight (No. 2) (1899) 81 L. T. 265. 
— STIRLING, j. 

Mayhew (or Murray) v. Maxwell (1860) 1 J. 
fc H. 312 ; 3 L. T. 466 ; 8 W. R. 118.— 
WOOD, v.-c. ; Strachan (or Strahan) v. 
Graham (1867) 16 L. T. S7 ; 15 W. R. 487. 
—MALINS, V.-C. ; affirmed, 17 L. T. 457. — 
C.A. ; and Sweet v. Benning, discussed. 

Cox r. Land and Water Journal Co. (1869) 
39 L. J. Ch. 152 ; L. R. 9 Eq. 324 ; 21 L. T. 548 ; 
18 W. R. 206. — MALINS, V.-C. 

Murray v. Maxwell, referred to. 

Clark r. Bishop (1872) 25 L. T. 90S.— O.P. 

Cox v. Land and Water Journal Co., not 

followed. 

Walter e. Howe (1881) 17 Ch. D. 708 ; 50 L. J. 
Ch. 621 ; 44 L. T. 727 ; 29 W. R. 776. 

jessel, m.r. — I have been referred to Cox v. 
Land and Water Journal C'o., in which Malms, 
Y.-C. held that a proprietor of a newspaper can 
sue without joining the author, and without 
registration under the Copyright Act ; hut, with 
all respect, I must decline to foUow that decision, 
for it appears to me to be opposed to the plain 
wording of the Act of Parliament. — p. 710. 

Walter v. Howe, followed. 

Cox v. Land and Water Journal Co., not 

followed. 

Cate v. Devon and Exeter Constitutional 
Newspaper Co. (18S9) 58 L. J. Ch. 288 ; 40 Ch. D. 
500 ; 60 L. T. 672 ; 37 W. R. 487.— NORTH, j. 


Walter v. Howe, approved. 

Trade Auxiliary Co. r. Middlesborough Trades- 
men’s Protection Association (1889) 58 L. J. Ch. 
293 ; 40 Ch. D. 425.— C A. {post, col. 707). 

Walter v. Howe and Cate v. Devon and 
Exeter Constitutional Newspaper Co., 

approved and principle applied. 

Walter r. Laue (1900) 69 L. J. Ch. 699 ; [1900] 
A C. 539 ; 83 L.T.2S9 ; 49 W. R. 95.— H.L. (e.). 

HALSBURY, L.C., LORDS DAVEY, JAMES OF 
HEREFORD and BRAMPTON ; LORD ROBERTSON 
dissenting ; reversing C.A. See post, col. 697. 

lord davey. — A sheet of letterpress is a book 
within the meaning of the [Copyright] Act ; and 
notwithstanding the decision of Malms, V.-C., in 
Coxy. Land and Water Journal Co. {supra), I have 
no doubt that a newspaper is within the Act. In 
Walter v. Howe .Sir G. Jessel differed from the 

V. -C., and his decision has since been followed. 
.... Copyright has nothing to do with the 
originality or literary merits of the author or 
composer. It may exist in the information 
given by a street directory, Kelly v. Morns 
"(col. 692) ; or in a list of deeds of arrangements, 
Cate v. Devon and Exeter Constitutional News- 
paper Co. ; or m a list of advertisements, Lamb 
v. Evans {post). I think those cases right, and the 
principle on which they proceed directly 
applicable to the present case. — p. 706. 

Abemethy v. Hutchinson (1825) 1 H. & T. 28 ; 
3 L. J. (o.s.) Ch. 200.— eldon, L.C., dis- 
cussed. 

Morison v. Moat (1851) 20 L. J. 0h. 513 ; 9 
Hare 241 ; 15 Jur. 787. — turner, v.-o. ; 
affirmed, [1852] 21 L. J. Ch. 248 ; 16 Jur. 321.— 
KNIGHT BRUCE and CRAN WORTH, L.JJ. 

Morison v. Moat, distinguished. 

Reuter’s Telegram Co. r. Byron (1874) 43 L. J. 
Ch. 661.— JESSEL, M.R. 

Morison v. Moat, principle applied. 

Tuck & Sons v. Priester (1S87) 56 L. J. Q. B. 
553 ; 19 Q. B. D. 629.— C.A. {post, col. 702). 

Abernethy v. Hutchinson, explained. 
Morison v. Moat, applied. 

Lamb * Evans (1892) 62 L. J. Ch. 404 ; [1893] 
1 Ch. 218 ; 2 R. 189 ; 68 L. T. 131 ; 41 W. R. 
405 ; 9 Times L. R. 87.— C.A. LINDLEY, BOWEN 
and KAY, L.JJ. 

Morison v. Moat, referred to. 

Robb u. Green (1895) 64 L. J. Q. B. 593 ; 
[1895] 2 Q. B. 315 ; 14 R. 580 ; 73 L. T. 15 ; 44 

W. R. 25 ; 59 J. P. 695. — C.A. ESHER, M.R , 
KAY and A. L. SMITH, L.JJ. 

Abernethy v. Hutchinson, discussed and 
followed. 

Nicola v. Pitman (1884) 53 L. J. Ch. 562 ; 
26 Ch. D. 374 ; 50 L. T. 254 ; 32 W. R. 631 ; 
48 J. P. 549. — KAY, J. See judgment. 

Abernethy v. Hutchinson, discussed and 
approved. 

Caird c. Sime (1887) 57 L. J. P. C. 2 ; 12 App. 
Cas.326; 57L.T.634 ; 36 W. R. 199.— H.L. (SC.) 

HALSBURY, L.C. and LORD WATSON ; LORD FITZ- 
GERALD dissenting. See judgment. 

Sweet v. Maugham (1840) 9 L. J. Ch. 323 ; 
11 Sim. 51 ; 4 Jur. 479, — SHADWELL, V.-O. ; 
and Leslie v. Young (1894) A. C. 335 ; 
6 R. 211. — H.L. (SC.). HERSOHELL, L.O., 
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LORDS WATSON, ASHBOURNE and SHAND, 
discussed 

Walter v. Lane (1899) 68 L. J Oh. 736 ; 
re-versed , 68 L. J. 760; [1S99] 2 Ch. 749, 81 
L. T. 395. — C.A. LINDLEY, M.R., SIR E. H. 
JEUNE and ROMER, L.J. ; but restored, 11900] 69 
L. J. Ch. 699 , [1900] A. C. 639.— H.L. (E.) 
(supra, col. 696). 

north, J. — I take Hi that these meetings were 
held under circumstances in which reporters were 
invited to attend for the purpose of publishing 
the' speeches that they heard. If that is so, they 
were intended to be made public, and the case is 
quite different from those of Abernathy v. 
Hutchinson, Stools v. Pitman , and Gated v. 
Stme (supra). . . . The speaker himself makes no 
claim at all. . . . [His lordship referred to Butter - 
loortk v. Robinson (supra, col. 690), and after 
stating the facts continued. ] That clearly was a 
case m which the report of what the reporter 
heard m Court was treated as a matter in respect 
of which he had copyright. No doubt to some 
extent a legal report might be an abridgment, but 
it is rather singular that what m particular might 
be abridged and put very neatly — the speeches 
and arguments of counsel — seems to have been left 
out altogether. Again, in Sweet v. Maugham 
the Legal Observer had printed cases identical 
with reports in the Jurist borne of the cases 
had come from an independent source, and as to 
those there could be no copyright in the plaintiff, 
but as to the rest the copyright was claimed, and 
the V.-C. granted an injunction. [His lordship 
referred to certain American authorities, and 
after discussing Leslie v. Young, continued.] 
There the plaintiff had published certain time- 
tables and so on m connection with Perth, which 
it was alleged the defendant had copied. The 
time-tables and the times for the trains to start 
were, of course, taken both by the plaintiff and 
the defendant in the action from the tables issued 
to the public by the railway companies. As to 
this, it was held that as far as the plaintiff had 
only taken the contents of the time-tables from 
the public time-tables, he could not by printing 
them over again have any copyright in them. 
But he had done more. He had also collected 
and given various excursions which were recom- 
mended to travellers, and in the report of that 
case in the House of Lords it is pointed out why 
the distinction is drawn. . . . That was a case, 
therefore, where the common material did not itself 
give a right of copyright, but when it was made 
the basis of giving to the pubiic something that 
was not found in the tables themselves it was 
held it might be so. In the case before me there 
is, as I say, no copying at all ; what is done is 
the taking down what is spoken, and that seems 
to me for this purpose to be an original thing and 
not a copy. — pp. 738 — 740. 

Chilton v. Progress Printing and Publishing 
Co. (1894) 71 L. T. 664 ; 43 W. It. 136.— 
kekewich, J., distinguished. 

Exchange Telegraph Co. r. Gregory (1895) 
65 L. J. Q. B. 262 ; [1S96] 1 Q. B. 147 ; 74 
L. T. 83 ; 60 J. P. 52 ; 12 Times L. It. 19.— C.A. 

ESHER, M.R., KAY and RIGBY, L.JJ. 

RIGBY, L J. — Chilton v. Progress, Jj'c. Co. . . . 
is not applicable here. In that case a piece of 
information was taken out of a publication of the 
plaintiff’s and used as information in another pub- 
lication, which had no resemblance, either in form 
or m the literary part of it, to the other. — p. 266. 


Exohange Telegraph Co. v. Gregory, fol- 
lowed. 

Exchange Telegraph Co. r. Central News 
(1897) 66 L. J. Ch. 672 ; [1897] 2 Ch. 48 ; 76 
L. T. 591 ; 45 W. R. 595.— STIRLING, J. 


Musical and Dramatic Copyright. 

Cumberland v. Planchg (1S34) 3 L. J. Iv. B. 
194 , 1 A. & E 580 ; 3 N. & M. 537.— 
denman, C.J., commented on 
Hutchins and Eomer, Ex paite (1879) 4 
Q. B. D. 90, 483 ; 48 L. J. Q. B. 29, 505 ; 41 
L. T. 144 ; 27 W. R. 261, 857.— C.A. BRAMWELL, 
brett and cotton, l.jj : - re terming 39 L. T. 
396. — OOCKBURN, O.J. and MELLOR, j. 

bramwell, L.J. — I wish to add that owing to 
5 &; 6 Viet. c. 45, s. 22, perhaps Cumberland v. 
Planche is not now law ; but here other words 
than copyright are used. — p. 488. 

Cumberland v. Planch6, commented on. 
Chappell v. Boosey (1882) 51 L. J. Ch. 626 ; 
21 Ch. D. 232 ; 46 L T. 854 ; 30 W. R. 733. 

north, S. — Iu that case [ Cumberland v. 
Planche ] the piece had been already printed and 
published, and therefore, if the contention of the 
present defendant is sound, the acting right, 
which was the subject of the decision, had no 
existence in fact. This fact does not seem to 
have occurred to Sir F. Pollock or Sir J. Scarlett, 
who argued the case, or to any of the four judges 
who decided it. . . . With respect to the state- 
ment m the 16th article of the Digest, that a 
“ dramatic piece or musical composition pub- 
lished as a book may (it seems probable) be 
publicly represented without the consent of the 
author or his assigns,” I confess my inability to 
agree with it. It is stated in a footnote by the 
learned author of the Digest, that the only 
authority he has been able to find on the point 
is that of Murray v. JSlliston (supra, col. 688), 
which seems to imply the proposition contained 
m the article. But that case was decided m 1822, 
many years before the passing of the Act 3 & 4 
Will. 4, c. 15, which Act was the first to create an 
acting right, and was intended to alter and 
amend the law which existed when Murray v. 
Ellhton was decided. If that case had been 
decided after the Act instead of before, tlie 
decision must have been the other way. unless, 
indeed, it had been held that the alterations 
made in adapting the piece for the stage had 
rendered it a new work, in which case it would 
not have been any authority for the proposition 
contained m art. 16. — p. 628. 

Macklin v. Richardson (1770) Ambl. 694. — 
SMYTHE and BATHURST, LORDS COMMRS., 
distinguished. 

Boucicault r. Chattertou (1876) 46 L. J. Gh. 
305 ; 5 Ch. D. 267 ; 35 L. T. 745 ; 25 W. R. 2S7. 
— C.A. ; affirming 35 L. T. 541. — MALIKS, V.-C. 

BAGGALLAY, J.A. — Some authorities have been 
referred to by Mr Glasse — Mavldin's Case and 
the subsequent case of D' Aim a me v. Boosey 
(post, col. 705) — for the purpose of showing that 
the mere representation on the stage was not 
a publication. Both of these cases were 
decided, one long before, and the other just 
before, the passing of the Act of Will. 4 [3 & 4 
Will. 4, c. 15] ; therefore they can give us no 
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,ight into the precise sense in which the words 
,y have been used in that statute. — p. BUS. 
tames, l.j. to the same effect, brett, j.a. 
lcuxred. 

Russell v. Smith (184S) 17 L J. Q B. 225 , 
12 Q. B. 217; 12 Jur. 723 —DENMAN, 
C.J., for the Court, referred to. 

Clarke i\ Bishop (1S72) 25 L. T. 90S.— C.P. 

Wall v. Taylor (18SS) 52 L. J. Q. B. 558 ; 

11 Q. B. D. 102; 31 W. B. 712.— C.A. 
BRETT, M.R. and BOWEN, L.J. ; COTTON, 
L.J. dissenting ; commented on and dicta 
dhappnned. 

Russell v. Smith, followed. 

Duck v. Bates (1883) 12 Q. B. D. 79; 19 
T. 5U7 ; 32 W. B. 159 ; affirmed (pod). 
Coleridge, c.J. — I am aware that there are 
iter dicta of the present M.R. which go very 
r beyond the definition of “ a place of dramatic 
.tertainment” proposed m Russell v. Smith. 
le M.R., in Wall v Taylor, certainly does say, 

I understand him, that performing a dramatic 
ece for the amusement of other persons makes 
e place where it is performed a place of dramatic 
itertainment, which would include the case of 
song sung for the amusement of friends in a 
■awing room. The M.R., whom I have con- 
.lted during the argument, thinks that some of 
s expressions went further than he is now dis- 
ced to go, but if his words are taken in their 
ill sense it will follow that this piece was per- 
rmed under circumstances which bring it 
ithin the earlier statute. I have already stated 
y reasons for taking the opposite view, and I 
unk Russell v. Smith is a sufficient authority to 
ipport my opinion. — p. 83. 

STEPHEN, J. to the same effect. 

Wall v. Taylor, explained. 

Duck v. Bates (1884) 13 Q. B. D. 843; 53 
. J. Q. B. 338 ; 50 L. T. 778 ; 32 W. R. 813 ; 48 
. P. 501. — C.A. BRETT, M.R., and BOWEN, L J. ; 
BY, L.J. dissenting (affirming last case). 
brett, m.r. — It seems to have been supposed 
lat 1 said that the representation of a dramatic 
iece, w hcrever it may be acted, makes the place 
here it is performed a place of dramatic enter- 
linuient. I believe that 1 did not say so ; but 
I did, I was wrong. — p. 846. 

Wall v. Taylor, commented on. 

.Adams v. Batley (1887) 56 L. J. Q. B. 393 ; 
8 Q. B. D. 625 ; 56 L. T. 770 ; 35 W. R. 
37. — DAY and wills, jj.; affirmed, C.A. 
SHER, m r., BOWEN and pry, l.JJ. 

PlanchS v. Braham (1837) 7 L. J. C. P. 25 ; 
4 Bing. (N.O.) 17 ; 8 Car. & P. 68 ; 5 
Scott 242 ; 3 Hodges 288 ; 1 Jur. 823. — 
tindal, C.J., discussed aiul approved. 
Ohatterton v. Cave (1878) 47 L. J. C. P. 545 ; 

1 App. Cas. 483 ; 38 L. T. 397 ; 26 W. R. 498.— 
i.L. (E.) ; affirming (1876) 46 L. J. C. P, 97 ; 2 
h P. D. 42. — C.A. 

HATHERLEY, L.C. — Planclie v. Braham- was 
r ery much pressed upon the attention of this 
louse, but, though the portion there taken was 
ninute, it must be remembered that it consisted 
if songs, the words of which were adopted, 
without licence (in preference to those which had 
ieen otherwise published) by a celebrated singer, 
md probably much of the value of the work 
night be due to its association with that singer’s 
name. These songs would perhaps be one of the 


chief points of the drama’s success, and therefore 
if wrongly introduced in the defendant’s piece 
might materially damage the value of the 
plaintiff’s drama. — p. 549. 

lords o’hag-an and BLACKBURN also dis- 
cussed this case, lord cordon concurred. 

Planchi v. Braham and Chatterton v. Cave, 

referred to. • 

Beere r. Ellis (1889) 5 Times L. R. 330.— 
POLLOCK, b. 

Russell v. Briant (1849) 19 L. J. C. P. 33 ; 

8 O. B. 836 ; 14 Jur. 201. — C.P., approved. 
Lyon r. Knowles (1863) 32 L. J Q B 71 : 3 
B & 8. 556 ; 9 Jur. (N.s.) 774 ; 7 L. T. 670 ; 11 
W. R. 266. — Q.B. ; affirmed. 5 B. & 8. 751 ; 10 
L. T. 876 , 12 W. R. 1083. — EX. CH. 

Russell v. Briant and Lyon v. Knowles, 

principle applied. 

Kelly’s Directories, Ltd. v. Gavin and Lloyds 
(1901) 70 L. J. Ch. 237 ; [1901] 1 Ch. 374 ; 84 
L T 581 ; 49 W. R. 313. — byrne, j. ; affirmed, 
71 L. J. Ch. 405 , [1902] 1 Ch (531 ; 86 L. T. 
393 ; 50 W. R. 3S5.— C.A. V. WILLIAMS, STIR- 
LING and cozens-hardy, l.jj. 

Designs. 

Reg. v. Firmin. (1851) 15 J P 740 ; 3 H. & 
N. 304, n.— C ampbell, O.J., discussed. 
Harrison v. Taylor (1858) 27 L. J. Ex 315 ; 3 
H. & N. 304. — martin, b. ; reversed, (1859) 29 
L. J. Ex. 3 ; 4 H. & N. 815 ; 5 Jur. (N.S.) 1219. 
—EX. CH. 

Reg. v. Firmin, adhered to. 

Norton v. Nicholls (1859) 28 L. J. Q. B. 225 ; 

1 El. & El. 761 ; 5 Jur. (N.S.) 1203 ; 7 W. R. 
420. — Campbell, c.J. (for the Court). 

Norton v. Nioholls, approved. 

Holdsworth e. M'Crea (1867) 36 L. J. Q. B. 
j 297 ; L. R. 2 H. L. 380 ; 16 W. R. 226 .— h.l. 
(E.). CHELMSFORD, L.C., LORDS CRANWORTH, 

westbury and colonsay ; affirming 8. 0. nam. 
M'Crea v. Holdsworth (1866) 35 L. J. Q. B 123. 
— ex. ch. ; which affirmed (1864) 33 L. J. Q. B. 
329 ; 5 B. & S. 495.— EX. 

Holdsworth v. 11‘Crea, observations in 
explained. 

M’Crea v. Holdsworth (1870) L. R. 6 Ch. 418 ; 
23 L. T. 444 ; 19 W. R. 36. 

[It was argued that, there being a variation 
between the defendants’ pattern and that of the 
plaintiff, the defendants had therefore not copied 
the thing which the plaintiff had chosen to 
register, and the only thing for which he was 
entitled to protection ; and that this was clearly 
the opinion of the learned lords who decided the 
case. (See L. R. 2 H. L. 384, 387, 388, 390 )] 
HATHERLEY, L.C. — I think this is really a 
very idle contention It seems to me an attempt 
to give a meaning to some words used in the 
H. L. totally opposite to anything that was 
intended by the noble lords who used those 
words. ... I imagine that the, observations 
made by some of the learned lords, and relied 
upon by the defendants, were intended to say 
merely that the design could be protected only 
as it was represented ; and the learned lords 
considered that the question whether there was 
any difference in the effect would be left to 
the jury. Their lordships seem to have meant 
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that the designer is not bound, as m a patent 
case, to distinguish the new from the old, and is 
allowed to register his pattern without distin- 
guishing what is new from what is old : but if 
he chooses to put it in that way, it will not lie 
protected as against the public in case they 
choose to use any portion in any manner sub- 
stantially differing from the registered design. — 

р. 419. 

M-Crea v. Holdsworth, dimmed. 

Hothersall v. Moore (1891) 9 Rep. Pat. Gas. 
27 . — bristowe, v.-O. See judgment, where the 
cases are discussed. 

Eng-ravin G is, &c. 

Blackwell v, Harper (1740) 2 Atk. 92 ; 1 
Barnard. 210.— HARDWICICE, L.C.,. con- 
sidered. 

Newton i\ Oowio (1827) 4 Bing. 234 ; 12 
Moore 457 ; 5 L. J. (o.S.) C. P. 159 ; 29 R. R. 
541. 

best, C.J.— The first case is Blaekwdl v. 
Harper, 2 Atkyns 92, better reported in 1 
Barnardiston 210. In that case the time was 
not mentioned when the plaintiff first published. 
The chancellor was of opinion, “ that the words 
of the Act requiring the insertion of the dates 
were directory indy, and not descriptive, and, 
therefore, the day is only necessary to be inserted 
on prints where the penalty of the Act is i ntended 
to he taken advantage of." But in Barnardiston 
this important passage is added : “ That as the 
circumstance of inserting the day was not com- 
plied with, he would grant an injunction to 
restrain the defendant from publishing the prints 
for the future, hut would not direct an account of 
the profits of those already published.” And then, 
at the close of his judgment, he is represented to 
say, “ it is matter of doubt whether the clause 
ought to be construed directory or descriptive.” 
If his lordship was right that the plaintiff was 
not entitled to an account for by-gone profits, 
why is this plaintiff entitled to recover damages 
for a by-gone injury ? The authority, therefore, 
is rather in favour of the objection than against 
it. The chancellor, indeed, seems influenced by 
the decision of Ballard v. Walker [1739], which, 
as cited m Blackwell v. Harper, and it is not to 
be found elsewhere, was a decision on the 8 Anne, 

с. 19, and related to a book which had not been 
entered at Stationers’ Hall. But the words of 
that Act are different from those of the Acts 
relating to prints. The words of the statute of 
Anne are, “ that nothing -in this Act shall be 
construed to subject any bookseller to forfeitures 
by reason of the printing any book, unless the 
title of the copy shall be registered with the 
Stationers’ Company.” Consequently, no for- 
feitures could be incurred unless where a proper 
entry had been made at Stationers’ Hall. But 
in the 8 Geo 2, the same clause which gives the 
proprietor the monopoly, requires him to engrave 
on his plate the date of publication; . . . 
Bedford v. Hood (supra, col. 688) was an 
action on the case for pirating a book The 
work was not entered at Stationers’ Hall, and 
the question was whether an action on the 
case could be maintained for the injury to the 
plaintiff’s right, or whether he must sue for the 
penalties given by the statute '? That was the 
only question that Lord Kenyon and the other 
judges appeal 1 to have consideied. Lord Kenyon 


said the entry at Stationers’ Hall was to be a 
warning not to incur penalties The decision, 
however, was on a different statute , and calling 
on another not to injure rights is a different thing 
from suing for forfeitures. — pp. 241 — 243. 

Newton v. Cowie, approved. 

Brooks r Cock (1835) 4 L. J K. B. 144 ; 4 
N. & M. 652 ; 3 A. & E. 138 ; 1 H. & W. 129. 
—DENMAN, O J. 

Gambart v. Ball (1863) 32 L J. C. P. 166 ; 
14 C. B. (n.s ) 306 ; 9 Jur. (N.s.) 1059 ; 8 
L. T. 426 ; 11 W. R 699, approved. 
Graves v. Ashford (1867) 3(5 L. J. C. P. 139 : 
L. R. 2 C. P. 410 ; 16 L. T. 98 ; 15 W. R. 498.— 
ex. gh. kelly, g.b. (for the Court) 

Newton v. Cowie, principle applied. 

Graves v. Ashford, discussed. 

Rock r. Lazarus (1872) 42 L. J. Oh. 105 ; 
L. R. 15 Eq. 104 ; 27 L. T. 744 , 21 W. R. 215. 
— M ALINS. L.C. 

Gambart v. Ball, referred to. 

Dicks i\ Brooks (1880) 49 L. J. Ch. 812 ; 15 
Ch. D. 22; 43 L. T. 71 ; 29 W R. 87.— C.A. 
JAMES, BAGGALLAY aud BRAMWELL, L.JJ. 

Rock v. Lazarus, applied. 

Keimck e. Lawrence (post). 


Pictures and Photographs. 

Walker, Ex parte, Graves. In re (1869) 39 
L. J. Q. B. 31 ; L. R. 4 Q. B. 715 ; 20 
L. T. 877 ; 17 TV. R. 1018. — Blackburn, 
mellor and hannen, jj., approved. 

Tuck & Sons r. Priester (1887) 56 L. J. Q. B. 
553 ; 19 Q. B. D. 48, 629 ; 36 W. R. 93 ; 52 J. P. 
213.— CA. ESHER, M.R. and BINDLEY, L.J. ; 
lopes, L.J. dissenting ; reversing 57 L. T. 110. 
—grove and denman, jj. 

Tack & Sons v. Priester, applied. 

Graves’ Case, distinguished. 

Troitzsch v. Rees (1S87) 3 Times L. II. 773. — 

STIRLING, J. 

Tuck & Sons v. Priester, followed. 

Nicholls v. Parker (1901) 17 Times L. R. 482. 
—WRIGHT, J. See post , col. 705. 

Murray v. Heath (1831) 1 B. & Ad. 804 ; 9 
L. J. (O.S.) K. B. Ill ; 35 II. R. 460.— 
ic B. ; and Tuck v. Priester, discussed. 
Pollard v. Photographic Co. (1888) 58 L. J. 
Ch. 251 ; 40 Ch. D. 345 ; 60 L. T. 418 : 37 W.R. 
266. — NORTH, J. 

Murray v. Heath, distinguished. 

Marshall r. Bull (1901) 85 L. T. 77.— o.A. 
(s upra, col. 692). 

Pollard v. Photographic Co., discussed. 
Merryweather r. Moore (1892) 61 L. J. Ch. 
505 ; [1892] 2 Ch. 518 ; 66 L. T. 719 ; 40 W. R. 
540. — KEICEWIOH, J. ' 

Nottage V. Jackson (1883) 52 L. J. Q. B. 
760 ; 11 Q. B. D. 627 ; 49 L. T. 339 ; 32 
W. R. 106 — C.A. BRETT, M.R., COTTON 
and BOWEN, l.jj,, commented on. 

Kennck r. Lawrence (1890) 25 Q. B. D. 99 ; 
38 W. R. 779.— WILLS, J. 
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Nottage v. Jackson (supra), considered. 
Wooderson r. Raphael Tuck & Sons (1887) 
Times L. R. 57. — STIRLING, J. 

Nottage v. Jackson, distinguished. 

Melville t. "Mirror of Life” Co. (1895) 65 
j. J. Oh. 41 ; [1895J 2 Oh. 531 ; 13 R. 852 ; 73 
j. T. 334. 

kekewich, j. — 1 have no doubt on the evi- 
lence that the son, though according to his own 
ccount perfectly competent to take a photo- 
;raph himself, as regards this particular portrait, 
iCted as his father’s agent, the father being the 
lirector and the principal agent throughout. It 
eems to me that that makes him the author of 
he portrait directly within such definition as is 
;o be found in Xottage v. Jackson, which relates 
o the photograph of the team of Australian 
Hucksters taken at Kennington Oval in 1882 ; 
md the father appears to be outside the criticism 
if the M.R. and the L.JJ. there, which went 
:o show that an agent is not an author within 
sect. 1 of the Copyright Act, 1862 (25 & 26 Viet, 
j 68), and that a principal cannot be an author 
.inless he is the active principal. I have also 
ooked at . . Kenrick v. Lawrence , m which 
Xottage v. Jackson has been commented upon. 

[ think, having in view those cases, the right 
lonclusion is that Mr. Melville, senior, is the 
author of the photograph. — p. 42. 

Melville v. “Mirror of Life” Co., applied. 
Green r. Irish Independent Co. [1899] 1 Ir. R. 
386. — c.A. (post, col. 705). 

Gahagan v. Cooper (1811) 3 Camp. 111. — 
ELLEN BOROUGH, C.J., distinguished. 

West v. Francis (1822) 5 B. & Aid. 737 ; 1 
D. & R 400 ; 24 R. R. 541.— K.B. 

West v. Francis, discussed. 

Hanfstaengl r. Baines & Co. (1S94) 64 L. J. 
Ch. 81 ; ri806] A. C. 20 ; 11 R. SS ; 72 L. T. 1. 

— H.L. (E - .). HERSCHELL, L.C., LORDS WATSON, 
ASHBOURNE, MACNAGHTEN and SHAND ; affirm- 
ing S. C. nom. Hanfstaengl r. Empire Palace Co 
(ISTo. 2) ; 63 L. J. Ch. 681 ; [1894] 3 Ch. 109 ; 7 
R. 385 ; 70 L. T. 854 ; 42 W. R. 681.— C.A. 
LINDLEY, LOBES and DAVEY, L.JJ. (see judg- 
ments) ; winch reversed 63 L. J. Ch. 452. — 
STIRLING, J. 

LORD WATSON.— The language of Bayley, J. 
in llVif v. Francis comes nearer to a definition 
of what constitutes copying than anything which 
is to he found in the books. It runs thus : A 
copy is that which comes so near to the original 
as to give to every person seeing it the idea 
created by the original.” The learned judge was 
construing for the purposes of the case before 
him, the provisions of 17 Geo. 3, c. 57, which 
differ m expression from the enactments of 
26 & 27 Viet. c. 68, and contain no reference to 
reproducing the design of the protected work. 
As I read the later statute, with which we have 
to deal m this case, the idea created by a picture 
or drawing dues not necessarily form an element 
in the original work or its design which is pro- 
tected by copyright. ... In all cases where the 
alleged invasion is not a mere copy, the statute 
makes it imperative to consider how far there is 
an identity of design. — p. 84. 

West v. Francis and Hollinrake v. Trus- 
well (1894) 63 L. J. Ch. 719 ; [1894] 3 
Ch. 420 ; 7 R. 568 ; 71 L. T. 419.— C.A. 


HERSCHELL, L.C., LINDLEY and DAVEY, 
L.JJ., applied. 

Boosey r. Whight (1S99) 69 L. J. Ch. 66 ; 
[1900] 1 Ch. 122 ; 81 L. T. 571 ; 48 W. R. 228. 

—C.A. LINDLEY, M.R., SIR E. JE UNE and 
ROMER, E.J. ; varying on one point (1899) 68 
L. J. Ch. 379 ; [1899] 1 Ch. 836 ; 80 L. T. 561 ; 
47 W. R. 554.— STIRLING, J. 

LINDLEY, M.R. — I cannot think or bring my- 
self to decide that the perforated sheet is a copy 
of a sheet of music within the meaning of the 
Copyright Act. . . . Music appeals to the ear, 
but a sheet of music appeals to the eye, and the 
observation of Bayley, J. in West v. Francis is 
applicable not only to engravings but to all 
kinds of books, and the Copyright Act treats a 
sheet of music as it treats a book. — p. 69. 
Hollinrake v. Truswell, referred, to. 

Walter c Lane (1899) 68 L. J. Ch. 736 (supra, 
col. 697). 

Remedies. 

Albert (Prince) v. Strange (1849) 18 L. J. 
Ch. 120 ; 1 Mac. & G. 25 ; 1 H. & T. 1 ; 
13 Jur. 109.— COTTENHAM, L.C. ; affirm- 
ing 2 De G. & 8m. 652 ; 13 Jur. 507.— 
KNIGHT BRUCE, v.-C., discussed. 

Delfe v. Delamotte (1857) 3 K. & J. 581 ; 

3 Jur. (N.S.) 933.— WOOD, V.-C. , and 
Stannard v. Harrison (1871) 24 L. T. 
570; 19 W. R. 811.— BACON, V.-C., not 
followed. 

Hole v. Bradbury (supra., col. 695). 

Albert (Prince) v. Strange, referred to, Pollard 
v. Photographic Co. (supra, col. 702) ; Gilbert v. 
Star Newspaper Co. (1894) 14 Times L. R. 5. — 
chitty, j. ; applied, Merryweather v. Moore 
(supra, col. 702). 

lawman v. Tegg (1826) 2 Russ. 385 ; 26 
R. E. 112. — eldon, L.C., discussed. 

Bell v. Whitehead (1840) 8 L. J. Ch. 141 ; 
5 Jur. 68. — COTTENHAM, L .0., ‘Wt fol- 
loioed. 

Jarrold v. Houlston (1857) 3 K. & J. 708 ; 3 
Jur. (N.S.) 1051.— WOOD, v.-O. 

Bell v. Whitehead, discussed. 

Scott r. Stanford (supra, col. 690). 

M ‘Neill v. Williams (1848) 11 Jur. 344.— 
KNIGHT BRUCE, V.-C., approved. 

Bradbury v. Beeton (1869) 38 L. J. Ch. 57 ; 21 

L. T. 323 ; 18 W. R. 33.— malins, v.-C. 

Murray v. Bogue (1852) 22 L. J. Ch. 457 ; 
1 Drew. 353 , 17 Jur. 219 ; 1 W. It. 109.— 

KINDERSLEY, V.-C., discussed. 

Jarrold v. Houlston; Bell v. Whitehead, 
and M ‘Neill v. Williams, distinguished. 
Motfatt and Paige, Ltd. t. Gill A Sons, 
Ltd. (1901) 84 L. T. 452 ; 49 W. R. 438.— 
KEKEWICH, J. ; reversed (post). 

Jarrold v. Houlston, applied. 

Moffat and Paige, Ltd. e. Gill A Sons, Ltd. 
(1902) 86 L. T. 405 ; 50 W. R. 528.— C.A. COLLINS, 

M. R., STIRLING and COZENS-HARDY, L.JJ. ; re- 
versing S. C. (supra). 

Cary v. Longman (1801) 1 East 358 ; 3 Esp. 

273 , 6 It. R. 285, referred to. 

Wyatt v. Barnard (1814) 3 V. & B. 77 ; 13 
R. R. 141. — eldon, L.c. : and Maxwell v. 
Somerton (1874) 22 W. R. 313.— BACON, 
V.-C., upplied, 

Walter v. Steinkopff (1892) 61 L. J. Ch. 521 ; 
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[1892] [3 Gh. 489 • 67 L. T. 184 ; 40 W. R. 599. 

— NORTH, J. 

Wyatt v. Barnard, principle applied. 
Marshall v. Bull (1901) 85 L. T. 77.— C.A. 
(supra, col. 692). 


Penalties, 

Powell v. Head (18'?9) 48 L. J. Ch. 731 ; 12 
Gh. D. 6S6 ; 41 L. T. 70. — JESSEL, M.R. ; referred 
to, Adams v. Batley (1887) 56 L. J. Q. B. 393 ; 
IS Q. B. D. 625 (supra, col. 699). approved,' 
Lauri r. Renail (1892) 61 L. J. Oh. 580 ; [1S92] 
3 Ch. 402 (post, col. 710). 

Brooke v. Milliken (1789) 3 Term Rep. 509. 
Kenyon, O.J., referred to. 

Beal, Ex parte, Graves v. Beal (1868) 37 L. J. 
Q. B. 161 ; L. B. 3 Q. B. 387 ; 9 B. & S. 395 ; 18 

L. T. 283 ; 16 AV. R. 852. — BLACKBUEN, j. (for 
the Court). 

Beal, Ex parte, and Ellis v. Marshall & 
Son (1895) 64 L. J. Q. B. 757 ; 15 E. 
561; 11 Times L. E. 522. — OHAELES, J., 
followed. 

Green v. Irish Independent Co. [1899] 1 Ir. E. 
47, 386.— o.A. walker and JAMES, L.jj. , 
FITZGIBBON, L.J. dissenting; reversing PORTER, 

M. R. ; Baschet v. London Illustrated" Staudard 
Co. (1899) 69 L. J. Ch. 35 ; [1900] 1 Ch. 73; 
81 L. T. 509 ; 48 W. E. 56.— kekewich, j. 

Beal, Ex parte, followed. 

Nicholls v. Parker (1901) 17 Times L. R. 482. 
—WEIGHT, J. 

Green v. Irish Independent Co., dissented 
from. 

Beal, Ex parte, approved. 

Ellis v. Marshall & Son ; Baschet v. 
London Illustrated Standard Co., and 
Nicholls v. Parker, overruled on one point. 
Hildesheimer v. Faulkner (JL901) 70 L. J. Ch. 
800 ; [1901] 2 Ch. 552 ; 85 L. T. 322 ; 49 W. E. 
708.— C.A. RIGBY, COLLINS and ROMER, L.JJ. ; 
reversing 83 L. T. 144 ; 4S AY. E. 682. — KEKE- 
WICH, J. 


International Copyeight. 

Bach r. Longman (1777) Cowp. 623. — 
MANSFIELD, C.J. ; and Hime (or Hine) v. 
Dale (1803) 11 East 244, n. ; 2 Camp. 
27, n. — ellenborough, c j., discussed. 
D’Almaine v. Boosey (1835) 4 L. J. Ex. Eq. 
21 ; 1 Y. & C, 288 — ABINGEE, c.B. (for the 
Court). 

D’Almaine v. Boosey, distinguished. 
Boucicault v. Chatterton (1876) 46 L. J. Ch. 
305 ; 5 Ch. D. 267. — C.A. (supra, col. 698). 

Tonson v. Collins (1760) 1 AY. Bl. 301. 
Bach v. Longman; Delondre v. Shaw (1828) 
2 Sim. 237 — SHADWELL, v.-c. 

Page v. Townsend (1832) 5 Sira. 395. — 
SHADWELL, Y.-C. 

D’Almaine v. Boosey. 

Bentley v. Foster (1839) 10 Sim. 329. — 
SHADWELL, Y.-C. 

o.c. 


Chappell' v. Purday (1843) 14 L J. Ex. 
238 ; 14 M. & W. 303 ; 9 Jur. 495.— 
pollock, C.B. (for the Court). 

Cocks v. Purday (1848) 17 L. J. C. P. 373 ; 
5 C. B. 800; 12 Jur. 677. — WILDE, C.J. 
(for the Court). 

Boosey v Davidson (1849) IS L. J. Q. B. 
174; 13 Q. B. 237; 13 Jur. 678.— 
DENMAN, C.J. (for the Court). 

Boosey v. Purday (1849) 18 L. J. Ex. 37S ; 
4 Ex. 145 ; 13 Jur. 918. — POLLOCK, C.B. 
(for the Court). 

Discussed. 

Clementi v. Walker (1824) 2 B. & C. S61 ; 
4 D. & R. 598 ; 2 L. J. (o.S.) K. B. 176 ; 
26 E. E. 596 — K.B., approved. 

Jefferys r. Boosey (1854) 24 L. J. Ex. 81 ; 4 
H. L. Cas. 815 ; 3 C. L. E. 623 ; 1 Jur. (n.s.) 
615.— H-L (E.). CRANWORTB, L.C., LORDS 
BROUGHAM and ST. LEONARDS, assisted by the 
judges ; reversing S. C. nom. Boosey r. Jefferys 
(1851) 20 L. J. Ex. 354 ; 6 Ex. 580 ; 15 Jur. 
540. — ex. ch.; and affirming rolfe, b. 

Jefferys v. Boosey, approved. 

Kyle r. Jeffreys (1839) 3 Macq. H. L. Cas. 
611.— H.L. (SC.). CAMPBELL, 1C, LORDS 
BROUGHAM, WENSLEYDALE and CHELMSFORD. 

lord wensleydale — I think that theopmion 
of the six judges in this case \ Jefferys y. Boosey'] 
was correct ; that since 54 Geo. 3, c. 156, there 
is no occasion to have an assignment in writing 
of a copyright executed in the presence of two 
witnesses. — p. 617, 

Jefferys v. Boosey, observed on. 

Austria (Emperor) v. Day (1861) 30 L. J. Ch. 
690 ; 3 De G F. & J. 217 ; 7 Jur. (N.S.) 642 ; 4 
L. T. 494; 9 W. R. 712.— CAMPBELL, L.C., 
KNIGHT BRUCE and TURNER, L JJ. ; affirming 
S. C. nom. Austria (Emperor) v. Kossuth, 3 
Giff. 628 .— stuart, v -c. And see Injunc- 
tion ” 

CAMPBELL, L.C — Great reliance was placed 
by the appellants’ counsel on the decision of the 
H. L. m Jefferys v. Boosey, reversing a unani- 
mous decision of the Court of Ex. Ch., m which 
I had concurred. That high tribunal must, of 
course, be considered as having decided rightly ; 
but the ratio decidendi was merely that an abso- 
lute assignment, executed abroad, of all an 
author’s copyright m a musical composition, 
gave no title to the assignee beyond the terri- 
toiy or the state in which the assignment was 
executed ; and this is no authority for saying 
that the assignee could not have maintained an 
action in England for an injury to the copyright 
within the limits of that territory. — p. 707. 

See judgments at length. 

Jefferys v Boosey, discussed, Cumberland v 
Copeland (1862) 31 L. J. Ex. 353 ; 1 H. & C. 194. 
— EX. CH. ( supia , col. 690); explained , Bouci- 
cault r. Delafield (1863) 33 L. J. Ch. 38 ; 1 H. A 

N. 597 ; 9 Jur. (N.s.) 1282 ; 9 L. T. 707 ; 12 AY. E. 
101.— WOOD, V.-C. 

Boucicault v. Delafield, followed. 

Boucicault v. Chatterton (supra, col. 698). 

Jefferys v. Boosey, distinguished . 

Routledge r. Low (1868) 37 L. J. Ch. 454 : 
L. E. 3 H. L. 100 ; 18 L. T. 874 ; 16 AY. E. 
1081. — H.L. (e.) ; affirming S. C. nom Low v, 

23 



707 


COPYRIGHT. 


708 


Eoutledge (1865) 35 L. J. Ch. 114 , L. E 1 Ch. 
42; 11 Jar. (N.S.) 939 ; 13 L. T. 421 ; 14 W. R. 
90. — KNIGHT BRUCE and TURNER, L.JJ. 

cairns, L.C. — That case [Jeffery ft v. Boosey] 
was decided, not upon the present Copyright 
Act, but upon the old Copyright Act of Queen 
Anne. On the construction of that Act six of 
the learned judges who advised your lordships 
were of opinion that a foreigner living at Milan, 
and composing a literary work there, could 
convey a title of copyright by assignment, under 
which his assignee, publishing here, was entitled 
to protection. Four of the learned judges were 
of a different opinion ; and your lordships unani- 
mously held, that the foreigner in that case could 
not give a title of copyright ; and this must be 
taken to be the construction and effect of the 
statute of Anne. But it is impossible not to see 
that the ratio decidendi in that case proceeded 
mainly, if not exclusively, on the wording of the 
preamble of the statute of Anne, and on a con- 
sideration of the general character and scope of 
the legislature of Great Britain at that period. 
The present statute has lepealed that Act, and 
professes to aim at affording greater encourage- 
ment to the production of literary works of last- 
ing benefit to the world : and accepting the 
decision of this House as to the construction of 
the statute of Anne, it is, 1 think impossible not 
to see that the present statute would be incom- 
patible with a policy so narrow as that expressed 
in the statute of Anne. — p. 458. 

LORDS CRANWORTH, CHELMSFORD and WEST- 
bury also discussed Jefferys v. Boosey, the two 
former differing from the L.C. as to the extent 
of the protection given to an alien author 

Jefferys v. Boosey Q-vpra), discussed. 

Moms i. Wright (1870) L. R. 5 Ch. 279 
[sujira, col. 693). 

Routledge v. low, followed. 

Mathieson r. Harrod (1868) 38 L. J. Ch. 139 ; 
L. R. 7 Eq. 270 ; 19 L. T. 639 ; 17 W. R. 99.— 
MALINS, V.-O. 

Mathieson v. Harrod, explained , Page r. 
Wisden (18(59) 20 L. T. 435.— MALINS, v.-c. ; 
followed. Collingndge i\ Einmott (1887) 57 L. T. 
864.— KAY, J. 

Jefferys v. Boosey, referred to. 

Caird v. Sime (1887) 57 L. J. P. C. 2 ; 12 App. 
Cas. 326. — H.L. (sc.) (supra, col. 696). 

Jefferys v. Boosey, distinguished. 

Trade Auxiliary Co. r. Middlesborough Trades- 
men's Protection Association (1889) 40 Ch. D. 
425 ; 58 L. J. Ch. 293 ; 6U L. T. 681 ; 87 W. R. 
337 ; 5 Times L. R. 254.— C. A. COTTON, LINDLEY 
and LOPES, L.JJ. 

cotton, l.j. — In that ease [Jefferys v. Boosey'] 
there was an attempt to assign a copyright so 
far only as it related to one particular portion of 
the Queen’s dominions and not to the rest, and 
what Lord St. Leonards says is that that cannot 
be done. The only copyright there which could 
be assigned wag a copyright effectual over all the 
Queen’s dominions, and not simply over a limited 
portion of them, and it could not be split up in 
the way there attempted. That is quite different 
from the present case. Section IS [of 5 & 6 Yict. 
c, 45] points out that there may he two separate 
copy right son the same work, a copyright in respect 
of publication of the articles in the paper, and 


[copyright in respect of their publication in a 
separate book. Here what is sought to be 
protected is only this article in the paper, and all 
that is required by the Act, m my opinion, is, 
that before the proprietor of the newspaper can 
sue he shall register his newspaper, not the copy- 
right in this particular article. — p. 434. 

Jefferys v. Boosey, observations applied. 
Adam r. British and Foreign Steamship Co. 
(1898) 67 L. J. Q. B. 844; [1898] 2 Q. B. 430 ; 
79 L. T. 31. — DARLING, J. 

Jefferys v. Boosey and Routledge v. Low, 

referred to. 

Davidsson r. Hill (1901) 70 L. J. K. B. 78S ; 
[1901] 2 E. B. G06 ; 85 L. T. 118 ; 49 W. R. 630; 

9 Asp. M. C. 223.— KENNEDY and PHILLI- 
MORE, JJ. 

Woody. Boosey (1S67) 36 L. J. Q. B. 103 ; 
L. R. 2 Q. B. 340 ; 7 B. & S. 869 ; 15 
L. T. 530 ; 15 W. R. 309. — Q.B. ; affirmed, 
(1868) 37 L. J. Q. B. S4 ; 9 B. & S. 175 ; 
L. K. 3 Q. B. 223 ; 18 L. T. 105 ; 16 
W. II. 485. — ex. CB., followed. 

Mathieson v. Harrod (supra, col. 707). 

Wood v. Boosey, explained. 

Fail-lie f. Boosey (1879) 4S L. J. Ch. 697; 4 
App. Cas. 711 ; 41 L. T. 73; 28 W. R. 4.— 
H.L. (E.). CAIRNS, L.C., LORDS HATHERLEY, 
o’hagan, Blackburn and GORDON ; affirming 
S. C. nom Boosey -i:. Fail-lie (1877) 47 L. J. Ola. 
186 ; 7 Ch. D. 301 ; 37 L. T. 590 ; 26 W. E. 178. 
C.A. JAMES, BAGGALLAY and THESIGER, L, JJ. ; 
which reversed 46 L. J. Ch, 726 ; 36 L. T. 918, 
25 W. E. 745. — BACON, V.-O. 

lord blackburn. — It is as well to state what 
really was the question in Wood v. Boosey, for 
the case seems to me to have been misunder- 
stood. Otto Nicolai had composed an opera and 
caused it to be performed at Berlin on the 9th of 
March, 1849. His inchoate rights to a monopoly 
in this country were exactly the same as those 
of Offenbach m the present case. The time 
prescribed by the Order in Council with regard 
to Prussia is twelve months, that prescribed by 
the Order in Council with regard to France is 
three months , that was the only difference. 
Otto Nicolai died within the twelve months, and 
neither he nor his representatives did anything 
to render his rights in this country perfect before 
the end of the twelve months, and consequently 
by 7 & 8 Viet. c. 12, s. 19, neither he nor his 
assigns could after that acquire in this country 
any rights as to the music first, represented m 
Berlin. But on the 1st of September, 1851, 
more than twelve months after Nicolai’s death, 
his personal representatives published in Berlin 
the music of the opera arranged for the piano- 
forte, and on the 4th October made an entry in 
the registry of the opera pianoforte score, stating 
the composer to be Otto Nicolai. The action 
was for infringing the right to multiply copies 
of this pianoforte score. The plaintiffs had to 
maintain two positions, first, that the pianoforte 
score contained an original composition not pub- 
lished at Berlin till within twelve months before 
the 4th October, 1851 ; and secondly, that the 
composer of that original composition was 
Nicolai, who had been dead more than twelve 
months before the 4th October, 1861, and had in 
March, 1849, representedatBerlinthewholeopera 
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as he composed it. It was certainly very difficult 
to maintain both positions ; and unless he could 
maintain both the plaintiff was rightly non- 
suited. The nonsuit was upheld on the ground 
that, though he had made out his first position, 
he had failed m making out his second. What 
I understand to have been proved in that case 
was that m an opera the tunes and the harmonies 
and accompaniments are the composition of the 
original composer, in »that case Nicolai, in this 
Offenbach, but that to bring out these tunes and 
harmonies and the effect as far as possible of the 
accompaniment on any particular instrument or 
instruments, further work is required. The 
person who prepares the original score for the 
performance on the stage by many instruments 
and by the voices of many singers writes down 
what notes are to be played on each of the 
instruments and what notes are to be sung by 
the different voices ; and by that means it is 
shown what instruments or voices are to play or 
smg the tune and what are to produce the 
harmony and play the accompaniment m a full 
orchestra and singers. But if the same tunes 
and harmonies are to be performed on the 
pianoforte, or sung by voices accompanied by 
the pianoforte alone, something more is required. 
It must be indicated what notes are to be played 
on the pianoforte so as to give the harmony and 
tune and effect— not precisely the accompani- 1 
ment as it would be brought out by the full 
orchestra, for that, as I understand my brother 
Bramwell, is impossible— but to give the harmony 
and tune as near to that effect as the arranger 
for the piano can contrive. And that arrange- 
ment, though it adopts the harmony and tune, 
is an original composition, or at least a new 
work. — p. 704. 

Wood v. Boosey, dictum of COCK BUBS', C.J. 
not followed. 

Tuck v. Canton (1882) 51 L. J. Q. B. 363, 
discussed. 

Liverpool General Brokers’ Association v. 
Commercial Press Telegram Bureaus (1897) 66 
L. J. Q. B. 405 ; [1897] 2 Q. B. 1 ; 76 L. T. 292. 

KENNEDY, J. — What he [Cockburn, C.J.] there 
said was : “ I must say that the result of the 
discussion has been to cause me very strongly to 
incline to the opinion that sect. 24 of 5 & 6 Viet, 
c. 45, which requires that the proprietor shall he 
registered before he shall be entitled to bring an 
action for the infringement of his copyright, does 
not apply to the case of an assignee to whom the 
proprietorship is assigned.” Later on in his 
judgment the C.J. states his reasons, the principal 
of which appears to be the chance of an injustice 
to the assignee, who, in the words of the judg- 
ment, has ‘‘ no power under the statute, either 
through the means of this Court or any other 
means that I can see, to enforce the registration 
of an entry by way of assignment under sect. 13.” 
As the assignee, who by virtue of the assignment 
has got the proprietorship, if the entry of the 
assignment is not made under sect. 13, is not pre- 
vented, as I understand the Act, from registering 
himself as proprietor, I am unable to perceive 
the reality of the suggested danger of injustice. 
The other members of the Court decided not to 
express any opinion on the subject. Black- 
burn, J. says that he had at first thought the 
objection fatal to the plaintiff’s case, but after 
heaving the argument my opinion is much 
shaken, and I would not support the nonsuit on 


that ground without further tune for considera- 
tion.” Mellor and Lush, JJ. preferred to express 
no opinion on the point. In the later case of 
Tuck v. Canton , which was not, I think, referred 
to m the argument, a similar point was 
raised under the Fine Arts Copyright Act, 1862 
(25 & 26 Viet. c. 68). There again the point 
was not decided, and Mathew, J. said . “ I do not 
think it necessary to deal with the other questions 
that have been suggested, whether or not there 
is a necessity for registering any assignment, 
assuming that there was a registration of the 
original copyright. That is a difficult question, 
and one that I should take further time to 
consider, if I thought it necessary to decide it 
for the purposes of this case.” It seems to me 
that I am now called upon, to the best of my 
judgment, to decide the point. I have come to 
the conclusion, although — in the face of judicial 
doubt, and of the opinion of Cockburn, C.J. — 
with considerable hesitation, which I have 
already stated — namely, that, to maintain an 
action for infringement, an assignee of a copy- 
right must be registered. — p. 407. 

Cassell v. Stiff (1856) 2 K. & J. 279. — wood, 
v.-c., appro red. 

Fishburn v. Hollmgshead (1891) 60 L. J. 
Oh. 768 ; [1891] 2 Ch. 371 ; 64 L. T. 647.— 
STIRLING-, J. 

Wood V. Chart (1870) 39 L. J. Ch. 641 ; 
L. E. 10 Eq. 193 ; 22 L. T. 432 ; 18 W. E. 
822— JAMES, V -C., applied. 

Lauri v. Eenad (1892) 61 L. J. Ch. 580 ; [1892] 
3 Ch. 402 ; 67 L. T. 275 ; 40 W. E. 679.— KEKE- 
WIOH, j. ; affirmed, C.A. lindley and bowen, 
L.JJ. 


Moul v. Groenings (1891) 60 L. J. Q. B.715 ; . 
[1891] 2 Q. B. 443 ; 65 L. T. 327 ; 39 
W. 11. 691. — c.A. LINDLEY, fby and 

lopes, l.jj., explained and applied. 
Schauer r. Field (1892) 62 L. J. Ch. 72; 
[1893] 1 Ch. 35 ; 3 E. 78 ; 68 L. T. 81 ; 41 
W. E. 201. 


CHiTTY,j.— The decision m Ufotilv. Greenings, 
if authority be wanted, shows that “ interests ” 
in the proviso [in sect. 6 of the International 
Copyright Act, 1886] has a more extended 
meaning than ‘-rights.” Some attempt was 
made by one of the plaintiff’s counsel to use the 
judgment in that case for the purpose of cutting 
down the meaning of the word “ interests ” to 
“ capital embarked,” or m some other way. But 
the judgment did nothing of the kind. What 
was decided was that the bandmaster had an 
interest, and was protected. — p. 73. 


Lauri v. Eenad, explained. 

Moul v. Groenings, followed. 

Fishburn v. Hollingshead, dissented from. 

Haufstaengl (or Hanfstaengl) Art Publishing 
Co. v. Holloway (1893) 62 L. J. Q. B. 347 ; 
[1893] 2 Q. B. 1 ; 5 E. 358 ; 68 L. T. 676; 57 
J. P. 407. 

CHARLES, j.— That case [ Lauri v. Rcnadf 
however, merely decides that the language of 
sect. 6 [Copyright Act, 1886] does not revive an 
already extinguished right. It does not recreate 
an expired copyright— copyright in a translation 
; which had come to an end before the Act of 
j 1886 came into operation. There is not, either 
in the language of the judgments or in the 
decision itself, anything inconsistent with the 

' 23—2 
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sion at which I have arrived. ... I find 
re learned judge [ Stirling, J. in Ftshburn 
lingshead ] prefaces his elaborate examina- 
if the Copyright Acts by observing first, 
ram the point of view he took of the case, 
ht be unnecessary to decide the question 
er registration under the [English Copy- 
Act of 1862 was required , and, secondly, 
le reserves to himself full liberty to recon- 
his opinion at the trial of the action — a 
vhich, m fact, never took place, the mter- 
ry injunction having been made perpetual 
lsent. — p. 350. 

[aufstaengl (or Hanfstaengl) Art Publishing 
Co. v. Holloway (.s vpnt), approved. 
'ishburn v. Hollingshead, disapproved. 
afstaensl r. American Tobacco Go. (1S94) 
J. Q. B. 277 ; [1895] 1 Q. B. 347 ; 14R. 
71 L. T. 861 ; 13 W. R. 261.— C.A. ESHER, 
lopes and rigby, L.JJ. 


CORONER. 

Leg. v. G-. W. Ry. Directors (1SS8) 57 L. J. 
M. C. 31 ; 20 Q. B. D. 110 ; 58 L. T. 765 ; 
36 W. R. 506 ; 16 Cox C. C. 410 ; 52 J. P. 
772. — MATHEW and SMITH. JJ., applied. 
r, r. Oxford Circuit Assize Clerk (1S97) 66 
3 Q. B. 271 ; [1897] 1 Q. B. 370 ; 76 L. T. 
45 W. R. 543 ; 18 Cox C. C. 518 ; 61 J. P. 
-WRIGHT and BRUCE, JJ. 


CORPORATION. 

Borough Fund. 

irnolcl v. Ridge (or Rigge) (1853) 22 L. J. 
C. P. 235 ; 18 C. B. 745 ; 1 C. L. R. 309 ; 
17 Jur. 896 ; 1 W. R. 389.— JERVIS, C.J., 
observed on. 

nold v. Gravesend Corporation (1856) 25 
Ck. 530, 776 ; 2 K. & J. 574 ; 2 Jur. (N.S.) 
4W. R. 478. 

lOD, Y.-C.— I should have felt great difficulty 
itermining the matter before me [a question 
secution against corporation property ac- 
id after the statute 5 & 6 Will. 4, c. 76, and 
squent Acts] , having regard to the judgment 
in Arnold v. Bidge, had it not appeared 
e that even if I had entirely concurred in 
judgment, assuming it to have proceeded 
l a correct footing, still in the case before 
l very different view of the matter arises out 
. statute . . . which was passed after the 
usually called the Municipal Corporations 
(6 & 7 Will. 4, c. 104).— p. 531. 

Bright (or Brighton) v. North (1847) 16 
L. J. Ch. 255 ; 2 Ph. 216 — COTTENHAM, 
L.C., distinguished. 

tt.-Gen. v. Andrews (1850) 20 L. J. Ch. 467 ; 
Ac. & G. 225 ; 2 Hall & Tw. 431 ; 14 Jur. 

, — LANGDALE and ROLFE, LORDS COMMRS. 

Bright v. North, applied.. 

Att.-Gen. v. Andrews, discussed. 

.tt.-Gen. v. Wigan Corporation (1854) Kay 
, — wood, V.-C. ; affirmed, 23 L. J. Oh. 429 ; 


5 De G. M. k. G. 52 ; 18 Jur. 299 ; 2 W. R. 303. 

—KNIGHT BRUCE and TURNER, L.JJ. 

Att.-Gen. v. Wigan Corporation, commented 

on and distinguished. 

E eg. r. Sheffield Corporation (1871) 40 L. J. 
Q. B. 247 ; L. R. 6 Q. B. 652 ; 24 L. T. 659 ; 19 
W. It. 1159.— Q.B. 

Att.-G-en. v. Wigan Corporation ; Bright v. 

North; and Reg. v. Sheffield Corporation, 

considered. 

Att.-Gen. r. Brecon Corporation (187S) 48 
L. J. Ch. 153 ; 10 Ch. D. 204 ; 40 L. T. 52 : 27 
W. R. 332. 

jessel, m.r. — N ow first of all, as regards 
authority, the strongest case m favour of the 
plaintiffs is certainly Beg. v. Sheffield [Mayor). 

I hy no means say that that case is not, in my 
opinion, rightly decided, or that I have any cause 
for criticising it adversely ; but it does not go to 
the extent contended for on behalf of the plain- 
tiffs. Now I come to a case which does not 
appear to have been cited (and I am sorry it was 
not) in Beg. v. Sheffield [Mayor). It is a case 
which of course, as far as I am concerned, is of 
higher authority than the judgment of the Q. B., 
because it is a judgment of the L.C. It is the 
well-known case of Bright v. Forth. It is, 
therefore, a decision that a proposed interference 
by Act of Parliament with the powers of the 
commissioners, and with their duties, is such an 
interference as fairly entitles them to appear 
before a committee of either House to oppose 
the bill. When we come to look at the case 
which was very much commented on in Beg. v . 
Sheffield [Mayor), namely, Att.-Gen. v. Wigan 
Corporation, whatever view we may take of the 
construction put by Wood, V.-C. upon the Act 
of Parliament, we shall see that he simply founds 
his decision on Bright v. North, and nothing 
else ; he does not decide at. all on the notion of 
injury to property, he reasons in a way which 
has not been satisfactory to the judges of 
the Q. B., and, if I may humbly say so, is not 
altogether satisfactory to me. He held that 
the Act gives the corporation power to restrain 
nuisances generally, and having found that 
ower and the duty to stop nuisances generally, 
e says they have a plain duty of taking care 
there shall be no nuisance in the town. Now, 
assuming he is right so far, then I think there is 
no possible fault to be found with his judgment ; 
the real difficulty in the judgment is that you 
cannot find the power in the Act without giving 
to the restricted words of the section which he 
commented on a very much larger meaning than 
they fairly bear ; that really is the criticism on 
the judgment by the Court of Q. B. or at least by 
three of the judges of that Court. But if you once 
arrive at the same conclusion as the V.-C. did as 
to the true construction of the section, namely, 
that there was the power to abate nuisance 
generally and the duty to prevent it, I think his 
reasoning is, as he says it is, exactly in accordance 
with Bright v. North. It seems to me, looking 
at the authorities, that .... if there is an 
attack by proposed private legislation on the 
rights, privileges and duties of a corporation, 
that corporation is entitled to defend itself 
before Parliament. — pp. 157 — 160. 

Reg. v. Sheffield Corporation, referred to. 

Ward v. Sheffield Corporation (1887) 57 L. J. 
Q. B. 418 ; 19 Q. B. D. 22.— CAVE, J. 
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Reg. v. Sheffield Corporation, discussed. 
Att.-Gen. v. Brecon Corporation, dis- 

tinguished. 

Att.-Gen. r. Swansea Corporation (1898) 67 
L. J. Ch. 356 ; [1S9S] 1 Ch. 602 ; 7S L. T. 412 ; 
46 W. R. 534 ; 62 J. P. 408. — north, j. 

Att.-G-en. v. Brecon Corporation, dis- 
tinguished. <* 

Leith Corporation r. Leith Harbour and Dock 
Commissioners (1899) 68 L. J. P. C. 109 ; [1899] 

A. C. 508 • SI L. T. 98 ; 64 J. P. 180.— h.l. (sc.). 

HALSBURY, L.C., LORDS WATSON, SHAND and 
DAVEY. 

lord dayey. — T his ease, in my opinion, differs 
in essential particulars from the Brecon Case. 
In that case the question was whether the cor- 
poration could pay the expenses of resisting an 
attack upon their corporate privileges and duties 
out of the borough fund. In this case it is not 
disputed that the corporation of Leith might law- 
fully defend themselves against any attack upon 
their existence out of their proper funds. . . . 
Therefore, the question is whether the corporation 
of Leith can lawfully charge the expenses of 
resisting the bill of the corporation of Edinburgh 
on the rates leviable by them under the Public 
Health Act, which they administer for the pur- 
poses of the Act independently of then’ ordinary 
rights, privileges, and duties. I am of opinion 
that they cannot, and therefore I concur m the 
judgment which has been proposed. — p, 114. 

Att.-Gen. v. Brecon Corporation and Att.- 
Gen. v. Swansea Corporation, folloioed. 
Att.-Gen. v. Rickmansworth Urban Council 
(1902) 86 L. T. 521 ; 66 J. P. 410.— -KEKEWICH, J. 

Leith Corporation v. Leith Harbour and 
Docks Commissioners, referred to. 

Brooks, Jenkins & Co. v. Torquay Corporation 
(1901) 71 L. J. K. B. 109 ; [1902] 1 K. B. 601 ; 
85 L. T. 785 ; 66 J. P. 293— WALTON, J. 

Reg. v. Ledgard (1841) 1 Q. B. 616 ; S. C. 
nom. Reg. v. Poole Corporation, 1 G. & D. 728. — 
Q.B. 

, By-laws. 

Reg. v. Rose (1855) 24 L. J. M. C. 130 ; 1 
Jur. (N.S.) 802 ; S. C. nom. Reg. v. "Wood, 5 El. & 
Bl. 49 ; 3 W. E. 419.— Q.B. 

Hopkins v. Swansea Corporation (1839) 8 
L. J. Ex. 21 ;4MA W. 621.-ABINGER, 
C.B.; affirmed, nom. Swansea Corporation 
v. Hopkins (1841) 8 M. & W. 901.— 
EX. CH., distinguished. 

Addison r. Preston Corporation (1852) 21 
L. J. C. P. 146 ; 12 C. B. 108 ; 16 Jur. 643 — 

WILLIAMS, J. 

Rex v. Richardson (1758) 1 Burr. 517 ; 2 
Ld. Ken. 85 .— manspield, c. j., folloioed. 
Att.-Gen. v Clarendon (Earl) (1810) 17 Yes. 
491. — GRANT, M.R , explained. 

O’Grady r. Mercers’ Hospital (1887) 19 L. R. Ir. 
350.— CHATTERTON, Y.-C. 

Oxford (Mayor) v. Wildgoose (1690) 3 Lev. 
293, overruled. 

Tobacco-Makers’ Co. r. Woodroffe (1826) 7 

B. & C. S38 ; 5 D. & R. 530 ; 4 L. J. (o.S.) K. B. 
301. — TENTERDEN, C.J. 

Tobacco-Makers’ Co. v. Woodroflfe, principle 
applied. 

Poulterers’ Co. r. Philhps (1840) 9 L. J. C. P. 


1190; 6 ‘Bing. (N.C.) 314 ; S Scott 593 ; 4 Jur. 
124. — TINDAL, C.J. 

Poulterers’ Co. v. Phillips, applied. 

Reg. j . Sadlers’ Co. (1863) 32 L. J Q. B. 337 ; 
10 H. L. Cas. 404 ; 9 Jur. (N.S ) 1081 ; 9 L. T. 
60 ; 11 W. R. 1004. — H.L. (E.). WESTBHRY, L.C , 
XORDS CRANWORTH, BROUGHAM, WENSLEY- 
DALE and CHELMSFORD With the JUDGES : 
referring 30 L. J. Q. B. 194 ; 7 Jur. (N.s.) 138. 
—ex. CH.; and affirming (1860) 30 L. J. Q. B. 
186 ; 3 El. & El. 42 ; 6 jur. (N.S.) 1113.— Q.B. 


Contracts. 

Beverley v. Lincoln Gas Light and Coke Co. 
(1837) 7 L. J. Q, B. 113 ; 6 A. & E. 829 ; 
W. W. & D. 519 ; 2 N. & P. 283, discussed. 
East London Waterworks Co. v. Bailey 
(1827) 4 Bing. 2S3; 12 Moore 533; 5 
L. J. (o.S.) O. P. 175. — best, C.J.. com- 
mented on. 

Church v. Imperial Gas Light and Coke Co. 
(1838) 7 L. J. Q. B. 118 ; 6 A. & E. 846 ; 3 
N. k P. 35 ; 1 W. W. & H. 137.— Q.B. And see 
post, col. 716. 

East London Waterworks Co. v. Bailey, 

overruled. 

South of Ireland Colliery Co. r. Waddle (1808) 

37 L. J. C. P. 211 ; L. R. 3 C. P. 463 (col. 718). , 

Beverley v. Lincoln Gas Light and Coke Co, 
and Church v. Imperial Gas Light and 
Coke Co., approved. 

Ludlow Corporation v. Charlton (1840) 10 
L. J. Ex. 75 ; 6 M. & W. 815 ; 8 Car. A: P. 242 ; 

4 Jur. 657 .— abinger, C.B. (for the Court). 

Thetford’s (Mayor) Case (1701) 1 Salk. 192 ; 

2 Ld. Raym. 848.— holt, C.J., dis- 
tinguished. And see col. 719. 

Ludlow Corporation v. Charlton, followed. 
Arnold r. Poole Corporation (1842) 12 L. J. 
C. P. 97 ; 4 Man. & G. 860 ; 5 Scott (N.R.) 741 ; 

2 D. (N.S.) 574 ; 7 Jur. 653.— TINDAL, C.J. (for 
the Court). * 

Arnold v. Poole Corporation, followed. 
Ecclesiastical Commissioners r. Merrall (1869) 

38 L. J. Ex. 93 ; L. R. 4 Ex. 162 (col. 719). 

Ludlow Corporation v. Charlton, followed. 
Paine r. Strand Union (1846) 15 L. J. M. C 
89 ; 8 Q. B. 326 ; 10 Jur. 308 . — denman, c.oy 
( for the Court). 

Church v. Imperial Gas Light Co. and 
Ludlow Corporation v. Charlton, approved. 
Austin v. Bethnal Green Guardians (1874) 
L. R. 9 C. P. 91 ; 43 L. J. C. P. 100 ; 29 L. T. 
807 ; 22 W. R. 406. 

Coleridge, C.J.- — The rule of law is clear 
that prima facie and for general purposes a cor- 
poration can only contract under seal, for the 
proper legal mode of authenticating the act of a 
corporation is by means of its seal. On this 
rule, however, certain exceptions have been 
engrafted. The principle that governs these 
exceptions is conveniently stated m Church v. 
Imperial Gas Light Co. .. . which statement 
is adopted .... in Ludlow Corporation v. 
Charlton. — p. 94. 

heating and denman, jj. to the same effect. 
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Lucas v. Godwin (18B7) 6 L. J. C. P. 205 ; 

3 Bing. (n.C.) 737 ; 4 Scott 502 ; 3 Hodges 
114. — tindal, l.j., distmqv ished. 

Ludlow Corporation v. Charlton, adhered to. 
jamprell r. Billencay Union (1S4!)) 18 

r. Ex. 282 ; 3 Ex. 2S2. 

OLLOCK, O.B. (for the Court) — There [Lucas 
Godwin ] ' the defendant was an individual 
able of making a new contract by parol, as 
might think fit, whereas here the defendants 
a corporate boil y, incapable of contracting 
ei'wise than by deed. — p. 286. 

Beverley v. Lincoln Gas Light and Coke Co. 

(col. 714). explained and distinguished. 
higgle i . London and Blackwall Ry. (1S50) 
L. J. Ex. 308 : 5 Ex. 442 : 6 Eailw. Gas. 500 ; 
Jur. 037. — PLATT, B. 

Biggie v. London and Blackwall Ry., not 

followed. 

Efendevson r. Australian Royal Mail, &c. Co. 
ost, col. 716). 

Lamprell v. Billericay Union and Diggle v. 

London and Blackwall Ry., applied. 
Beverley v. Lincoln Gas Light and Coke Co., 

commented on. 

Finlay r. Bristol and Exeter Ry. (1852) 21 
J. Ex. 117 ; 7 Ex. 409 ; 7 Railw. Cas. 449. — 
.EKE and PLATT, BB. 

Sanders v. St. Neot’s Union (1846) 15 L. J. 
M. C. 104 ; 8 Q. B. S10 ; 10 Jur. 566 — 
denman, C.J. (for the Court), discussed. 
Lamprell v. Billericay Union, questioned. 
Clarke r. Cuckfield Union (1852) 21 L. J. 
B. 349 ; 16 Jur. 686 : 1 B. C. C. 81. — WIGHT - 
iN, J. 

Clarke v. Cuckfield Union, commented on. 
Sanders v. St. Neot’s Union, corrected. 

Smart r. West Ham Union Guardians (ISoo) 
Ex. S67 ; 24 L. J. Ex. 201. 

PARKE, B. — In Sanders v. St Neof ,s Union, 
am reported to have overruled the objection, 
at the defendants could not contract except 
ider seal ; but that is- not so. 1 allowed the 
.se to proceed, because I thought the objection 
as apparent on the record. — p. S75. 

Sanders v. St. Neot’s Union and Clarke v. 
Cuckfield Union, followed. 

Haigh r. North Bierley Union (1858) 28 L J. 

. B. 62 ; El. Bl. & El. 873 ; 5 Jur. (N.s.) 511 ; 
W. R. 679.— erle and Crompton, >tj. 

Clarke v. Cuckfield Union, followed. 
Nicholson r. Bradfield Union (1866) L. R. 
Q. B. 620 ; 35 L. J. M. C. 176 ; 7 B. & S. 747 ; 
i L. T. 830 ; 14 W. R. 731. 

Blackburn, J. — Cluvlie v. Cuch field Union is 
i its facts undistinguishable from the present 
ise. We are awaie that very high authorities 
ave questioned the soundness of that decision, 
ad, as pointed out in the judgment in that case, 
iere are pnor r deeisions m the Court of Ex. 'which 
; is difficult to reconcile with it. We think, 
owever, that, as far as it extends to such a case 
s the present at least, the case was rightly 
ecided ; there may be cases in which the 
ircumstances are different from those in Clarhe 
. OucTtfield Union and the present case, and 
rhich would still he governed by the principles 
aid down in the decisions in the Ex. ; those we 


leave to be decided when they arise ; but, so 
far as those prior decisions are inconsistent 
with the decision m Clarhe v. Cuch field Union, 
we prefer to follow the authority of Clarhe 
v. Curhfield Union , winch ’we think founded 
on justice and convenience — p. 627. 

Nicholson v. Bradfield Union; Clarke v. 
Cuckfield Union; ‘'and Haigh v. North 
Bierley Union, discussed and distinguished. 
Hunt r. Wimbledon Local Board (1878) 4 
C. P. D. 48 ; 48 L. J. C. P. 207 ; 40 L. T. 115 : 
27 W. R. 123.— c. a. And see “ Local Govern- 
ment.” 

bramwell, l.j. — I n Nicholson v. Bradfield 
Union, Blackburn, J. entertained great doubt, 
but followed the decision m Clarhe v. Curhfield 
Union. The amount, it must be recollected, 
which it w'as sought to recover against the 
defendants was small, only 2 61. 10*’. 1 doubt, 

therefore, whether that case would come within 
the rule that orders for things of small amount, 
may be given by corporations, if they are used 
for matters of urgency or necessity, without the 
contract being under seal. The action was for 
coals sold and delivered, to which the defendants 
set up as their defence that the contract with 
the defendants, a corporation, was not under 
seal. . . . Again, in Clarhe v. Cuch field Union, 

I may point out that the contract was executed 
and the amount sued for small — it was only 
14Z. 16?. I would make a remark on Haigh v. 
North Bierley Union. I think that Erie, J. 
does not rest his decision on the ground merely 
that the work had been done, but he considered 
that the retainer of the plaintiff to investigate 
the accounts of the union and to do the work 
would have been a binding engagement.— p. 54. 
beett and cotton, l.jj. concurred. 

Church v. Imperial Gas Co. (supra, col. 714) ; 
Ludlow Corporation v. Charlton ; Clarke 
v. Cuckfield Union ; Smart v. West Ham 
Union Guardians : and Nicholson v. 
Bradfield Union, discussed. 

Young r. Royal Leamington Spa Corporation 
(1883) 52 L. J. Q. B. 713; 8 App. Qas 517; 
49 L T. 1 ; 31 W. R. 925 ; 47 J. P. 660.— H.L. 
(e.). lords blackbuen, beam well and 

FITZGERALD. 

Copper Miners’ Co. v. Fox (1851) 20 L. J. 
Q. B. 174 ; 16 Q. B. 229 : 15 Jur. 703.— 
CAMPBELL, c.J. (for the Court) ; and 
Broughton v. Manchester Waterworks Co. 
(1S19) 3 B. & Aid. 1 ; 22 R. R. 278.— 
Abbott, o J., discussed and approved. 

Henderson v. Australian Royal Mail Steam 
Navigation Co. (1855) 5 El. & Bl. 409 : 24 L. J. 
Q. B. 322 ; 1 Jur. (N.S.) 830 ; 3 W. R. 571. 

WIGHTMAN, J. adhered to the opinion he 
expressed in Clarhe v. Cuchfield Union. 

erle, j. — There is more difficulty in reconciling 
some of the other decisions in the Ex. with this 
principle [that the contract was made for a 
purpose directly connected with the object of 
the incorporation] ; and Biggie v. London and 
Blachwall Ry. [supra, col. 715] may, perhaps, 
he in direct conflict with it. Perhaps it may be 
distinguished on the ground that the contract 
there was for the purpose of changing the 
railway from a line worked by stationary engines 
to a line for locomotives, and therefore in its 
nature unique, and such as could occur only 
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once in the lifetime of the corporation ; unless 
it can be distinguished on that ground the 
case is in conflict with other authorities. I do 
not pretend to overrule the decision of a Court 
of co-ordinate jurisdiction ; hut, if Diggle v. 
London and Blaeltwall Ry. is in conflict with 
the authorities laying down this principle, I 
adhere to them, and not to it. — p. 416. 

Crompton, .T. thought the Court was bound 
by the decision in the Ex. 

Copper Miners’ Co, v. Fox and Henderson v 

Australian Royal Mail, &c., Co., adhered to. 

Reuter r. Electric Telegraph Co. (1856) 26 
L. J. Q. B 46 ; 6 El. k Bl. 341 ; 2 Jur. (n.S.) 
1245 : 4 W. R. 5(54. — CAMPBELL, O.J. (for the 
Court). 

Henderson v. Australian Royal Mail, &c., 

Co, (supra), commented on. 

Ernest r. Nicholls (1857) 6 H. L. Cas. 401 ; 

3 Jur. (N.S.) 919; 6 W. R. 24.— H.L. (e.) 
GRAN WORTH, L.C and LORD WENSLEYDALE : 
reversing S. C. nom. Sea, Fire and Life Insur- 
ance Society, In re (1854) 24 L. J. Ch. 707 ; 

5 Be G. M. k G. 405. — KNIGHT BRUCE and 
TURNER, L.JJ. 

lord we'nsleydale. — A corporation, by com- 
mon law, could only bind itself by contract 
under the common seal (a necessary incident 
by the common law to all such corporations), 
except m some slight matters of service. The 
Court of Q. B, has lately given effect to contracts 
by companies having aroyal charter only ; but the 
difference between a corporation at common law 
and on e created by Parliamen t, where it has not all 
the powers expressly or impliedly given by the 
Act, does not appear to have been presented 
to the consideration of the Court. — p. 418. 

Henderson v. Australian Royal Mail, &c.. Co., 

followed. 

London Bock Co. r. Sinnott (1857) 27 L. J. 
Q. B. 129 ; 8 El, k Bl. 347; 4 Jur. (NS.) 70; 

6 W. R. 165— CAMPBELL, c.J (for the Court). 

London Dock Co. v. Sinnott, discussed. 

Haigii v. North Bierley Union (supra, col. 715). 

Ernest v. Nicholls, commented on. 

Prince of Wales, &c. Assurance Co. r. Harding 
(1858) 27 L. J. Q. B. 297 ; El. Bl k. El. 183 ; 

4 Jur. (N.S.) 851. 

CAMPBELL, c.J. (for the Court).— The case 
chiefly relied upon by the defendants’ counsel 
was Ernest v. Nicholls. We are, of course, 
bound by the judgment of the H. L. in that 
case, and we should have all most heartily 
concurred in it — the question having been “as 
to a special contract to do the very unusual 
thing of purchasing by one company the trade 
of another.” But we are not bound by the 
extra-judicial observations of any noble and 
learned lord delivered m that assembly, although 
they are, no doubt, entitled to high consideration. 
— p. 309. 

See judgment at length. 

Ernest v. Nicholls, discussed. 

Norwich Equitable Fire Assurance Society, 
In re (1887) 58 L. T. 35. — KAY, J. 

Dunstan v. Imperial Gas Light and Coke Co. 

(1832) 1 L. J. K. B. 49 ; 3 B. & Ad. 125 ; 


37 R. R. 352. — TAUNTON and PATTESON, 
JJ., principle applied. 

South of Ireland Colliery Co. r. Waddle (1868) 
L R. 3 C. P. 463 ; 37 L J. C. P. 211 ; 18 L. T. 
405 ; 16 W. R. 756 ; affirmed , (1869) 38 L. J. 
C. P. 338 ; L. R. 4 C. P. 617 ; 17 W. R. 896. 

— EX. OH. 

M. smith, J— In Henderson v. Royal Mail , «Jv. 
Co. (supra, col. 716), all the judges adopt the 
rule suggested in Dunstan v. Imperial Gas Light 
Co., and hold it to be law ; Wightman, .J., who 
was an extremely cautious judge, saying : “ The 
result of the cases seem to me to be, that, 'when- 
ever the contract is made with relation to the 
pui poses of the incorporation, it may, if the cor- 
poration be a trading one, be enforced though 
not under seal.” The rest of the Court lay down 
the rule m equally plain and simple terms ; and 
I entirely agree with them. Applying the prin- 
ciple of that case to the present — a pumping 
engine was a thing proper and necessary for the 
purposes for which this company was incor- 
porated, and therefore the contract for it was 
enforceable, though not under seal. This deci- 
sion, no doubt, conflicts with East London 
Waterworks Co. v. Bailey (col. 714). The 
majority of the Court of Q. B. in effect treat that 
case as contrary to the current of decision. The 
result (>f those decisions and the present is that 
East London Waterworks Co. v. Bailey can no 
longer be considered to be law. — p. 475. 

bovill, C.J. and byles, J. also discussed the 
cases. See judgments. 

Dunstan v. Imperial Gas Light and Coke 

Co , discussed. 

Leicester Club and County Racecourse, In re. 
Cannon, Ex parte (1885) 55 L. J. Ch. 206 ; 30 
Ch. D. 629 ; 53 L. T. 340 ; 34 W. R. 14.— 
PEARSON, J. ; Newspaper Proprietary Syndicate, 
In re, Hopkinson r. The same Co (1900) 69 L. J. 
Ch. 578 ; [1900] 2 Ch. 349 ; 83 L. T. 341.— 

COZENS-HARDY, j 

Eastern Union Ry. v. Hart (1852) 22 L. J. Ex. 
20; 8 Ex. 116; 17 Jur. 89.— EX. CH. ; 
affirming S. 0. nom. Hart v. Eastern 
Union Ry 21 L. J. Ex. 97. — EX., explained 
and not applied. 

Usborne v. Limerick Market Trustees (1898) 
[1899] 1 Ir R. 229.— PORTER, M.R. 

Stafford Corporation v. Till (1S27) 4 Bing. 
75 ; 12 Moore 260 ; 5 L. J. (O.S.) C. P. 77. 
— best, c.J., approved. And see col. 719. 

London anti Birmingham Ry. v. Winter (1840) 
Cl'. &. Ph. 57.— COTTENHAM, l.O. 

London and Birmingham Ry. v. Winter. 

applied. 

Wilson r. West Hartlepool Harbour and Rv. 
(1864) 34 Beav. 187; 10 Jur. (NS.) 1064; 11 
L. T. 327 ; 13 W. R. 4. — ROMILLY, m.r. ; affirmed, 
(1865) 34 L. J. Ch. 241 ; 2 Be G. J. & S. 475 ; 11 
Jur. (N.S.) 124; 11 L. T. 692 ; 13 W. B. 361.— 
TURNER, L.J. ; KNIGHT BRUCE, L.J. dissenting. 

Crook v. Seaford Corporation (1871) L. R. 
6 Ch. 651 ; 25 L. T. 1 ; 19 W. R. 93S.— 
HATHERLEY, L.C. ; partly reversing L. R. 
10 Eq. 678.— STUART, v.-c. ; and London 
and Birmingham Ry. v. Winter, applied. 

Hoare v. Lewisham Metropolitan Borough 
(1901) 85 L. T. 281 ; 17 Times L. R. 774.— 
LAWRANCE, J. 
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Stafford Corporation v. Till ( 'supra , col. 718), 

discussed . 

Fishmongers’ Co. r. Robertson (1843) 12 L. J. 
C. P. 185 ; 3 Man. & 0. 131 ; 6 Scott (n.r.) 56. 
TINDAL, c J. (for the Court). See judgment at 
length. 

Fishmongers’ Co. v. Robertson, discussed. 

Copper Miners’ Co. r. Fox (supra, col. 716). 

Stevens’s Hospital v. Dyas (1864) 15 Ir. 
Ch. R. 405. — CUSACK SMITH, M.B., Stafford 
Corporation v. Till; and Wood v. Tate 
(1806) 2 Bos. & P (N.R ) 247 ; 9 R. R. 645. 
— MANSFIELD, O.J., followed. 

Ecclesiastical Commissioners for England and 
Wales t. Merrall (1869) 38 L. J. Ex. 93 ; L. R. 
4 Ex. 162 ; 20 L. T. 573 ; 17 W. R. 676— KELLY, 
c.B. (for the Court). 

Wood v Tate and Ecclesiastical Commis- 
sioners v. Merrall, discussed. 

Fishmongers’ Co. v. Robertson, dictum over- 
ruled. 

Kidderminster Corporation r. Hardwick (1873) 
22 W. R. 160 ; L. 11. 9 Ex. 13 ; 43 L. J. Ex 9 : 
29 L. T. 612. 

kelly, c.B. — In considering this case, how- 
ever, we have been obliged to direct our atten- 
tion to Fishmongers' Co. v. Robertson, on 
account of a dictum which forms part of the 
elaborate judgment of the learned Tindal, C.J. 
He says (at p. 192) : “ Even if the contract put 
in suit by the corporation had been on their part 
executory only, not executed, we feel little doubt 
but that tbeir suing upon the contract would 
amount to an admission on record by them that 
such contract was duly entered into on their 
part, so as to be obligatory on themselves, and 
that such admission on the record would estop 
them from setting up an objection in a cross 
action that it was not scaled with their common 
seal. The Mayor of ThetforcTs Case (supra, col. 
714) is cited as an authority for this proposition, 
but it does not support it in any degree whatever. 
It was a case of mandamus , and it was held that 
the return did not require to be sealed. There is 
no authority for saying that a record binds a 

lamtiff in such a manner, and the doctrine has 

een completely overruled in Copper Miners' Co. 
v. Fo.e (supra, col. 716), although the observa- 
tions of Tindal, OJ. are entitled to very great 
respect. — p. 162. 

pigott and POLLOCK, bb. to the same effect. 

Kidderminster Corporation v. Hardwick, 

followed. 

Oxford Corporation r. Crow [1893] 3 Ch. 
535, 8 R. 279; 09 L. T. 228; 42 W. R. 200.— 
HOMER, J. 

Kidderminster Corporation v. Hardwick and 
Oxford Corporation v. Crow , followed. 

Athy Guardians v. Murphy (1895) [1896] 1 Ir. 
R. 65. — CHATXERTON, V.-C. 


City of London Electrio Lighting Co. v London 
Corporation (1900) 82 L. T. 530— farwell, j. ; 
varied, (1901) 70 L. J. Ch. 334 ; [1901] 1 Ch. 
602 ; 84 L. T. 170 ; 49 W. R. 306 ; 65 J. P. 563. 
— O.A. RIGBY, V. WILLIAMS and STIRLING, 
L.JJ, 


COSTS. 

1. Generally. 

2 . After Trial by Jury. 

3. Parties— Payment to or by. 

4. Several Issues. 

5. Taxation. 

6. Effect of County Courts Aot. 

7. Set-off, of. • 

S. Appeal for. 


1. Generally. 

Hasker v. Wood (1885) 54 L. J. Q. B. 419 ; 
33 W. R. 697— C A. BRETT, M.R., BAG- 
G ALLAY and bowen, L.JJ., j allowed. 

Reeve v. Gibson (1891) 60 L. J. Q. B. 451 ; 
[1891] 1 Q. B. 652 ; 64 L. T. 141 ; 39 W. R. 420. 
— C.A. HALSBURY. L.C., ESHER, M R. and 
FRY, L.J. 

Cree v St. Pancras Vestry (1899) 68 L J. 
Q. B. 389 ; [1899] 1 Q B 693 ; 80 L. T. 
388 — BRUCE, J , not followed. 

North Metropolitan Tramways Co. v. L.C,C, 
(1898) 67 L. J. Ch. 449 ; [189S] 2 Ch. 
145; 78 L T. 711 ; 46 W. R. 551 ; 62 
J. P. 488.— romer, J., followed. 

Hasker v. Wood (supra), held inapplicable. 

Bostock i. Ramsey Urban Council (1900) 69 
L. J. Q B 945 ; [1900] 2 Q. B 610 ; 83 L. T. 
338 , 64 J. P. 660— O.A SMITH, WILLLAMS 
and romer, L.JJ. ; affirming 48 W. R. 254, — 

RUSSELL, C.J. 

smith, l.j. — R eading the terms of the section 
[sect. 1 (b) of the Public Authorities Protection 
Act, 1893], it seems to me perfectly clear that 
the meaning is that the defendant shall be 
entitled to costs as between solicitor and client 
in such cases as he is entitled to costs. It does 
not mean that whenever the defendant obtains 
a judgment he shall, no matter how unreason- 
able, vexatious, or oppressive his conduct may 
have been, be entitled to costs as between 
solicitor and client. I do not think that that is 
a reasonable reading of the section. I think the 
meaning is that where the defendant is entitled 
to costs, he shall be entitled to have them taxed 
on the scale of costs as between solicitor and 
client. The only divergent opinion on the point 
is that of Mr. Justice Bruce, for whose opinion 
I have the greatest respect, in Creev, St. Pancras 
Vestry. I cannot, however, agree with his view. 
On the other hand, there are the opinions of 
Lord Justice Romer in North Metropolitan 
Tramways Co. v. L. C. C., of Mr. Justice Bigham 
in Westminster (Duke) v. Bedford (Duke), and 
of the Lord Chief Justice in the present case, after 
further consideration and full argument. As to 
Hasker v. Wood, I only wish to say that as soon 
as one has arrived at the true construction of the 
section that case has no application. — p. 949. 

Tennant v. Ellis (1880) 50 L. J. Q. B. 143 ; 
6 Q. B. D. 46 ; 43 L. T. 506 ; 29 W. R. 
121— field and MANISTY, JJ., approved. 

Rockett v. Clippmgdale (or Ohippingdale) 
(1891) 60 L. J. Q. B. 782 ; . [1891] 2 Q. B. 293 ; 
64 L. T- 641. — O.A. ESHER, M.R. JjUld FRY, L.J. 

Parsons v. Tinling (1877) 46 L. J. C. P. 
230; 2 C. P. D. 119 ; 35 L. T. 851 ; 25 
W. R, 255, approved. 

Bowey y. Bell (1877) 36 L. T. 640— O.A. ; 
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reversing 30 L. T, 050, overruled by 
implication 

Garnett r. Bradley (1878) 18 1,. J. Ex. ISO ; 3 
App. Gas 01-1 ; 39 L. T. 201 ; 20 W. R. 698.— 
h.l. (E.) ; rerersinq (1877) 2 Ex. L). 349 ; 25 
W. R 053.— c A. 

Garnett v. Bradley (supra') in h.l., followed 
Mercers’ Co., Ex parte (1S79) 48 L. J. 
Oh. 381; 10 Ch. 11. 481, 27 W. 11. 421.— 
JKSSEL, M.R. 

Garnett y. Bradley, applied. 

Tennant r. Ellis (18S0) 50 L J. Q. B. 1 13 ; G 
Q. B. 11. 40 : 43 L. T. 300; 29 W. 11. 121.— 

FIELD and MAN I STY, J,T. 

Poster v. G. W. By. (1882) 51 L. J. Q. B. 
233 ; S Q. B. D. 515 ; 46 L. T. 74 , 30 
W. R. 39S. — C.A. BRETT and COTTON, 
L.JJ. ; rerersinq (1881) 51 L. J. Q. B. 
51; S Q. 11. D. 25; 45 L. T. 538.— 
field, MAN1STY and BOWEN, JJ , dis- 
tinguished. 

Butcher v. Pooler (1883) 52 L. J. Oh. 930 ; 24 
Oh. D. 273 ; 49 L. T. 573.— C.A. BRETT, M R. 
COTTON and BOWEN, L.JJ. 

Mercers’ Co., Ex parte, followed. 

Lee and Hemingway, In re (1883) 21 Oh. D. 
669 ; 49 L. T. 155 ; 32 W. R. 220.— NORTH, J. 

Mercers’ Co., Ex parte, questioned. 

Garnett v. Bradley, distinguished. 

Poster y. G. W. Ry , followed. 

Mills’ Estate, In re, Commissioners of Works, 
Ex parte (1886) 56 L. J. Ch. 60 : 34 Ch. D. 24 ; 
55 L. T. 465 ; 35 W. R, 05 ; 55 J. P. 151.— C.A. 
COTTON, BOWEN and FRY, L.JJ. . 

See Fisher, In re, infra. 

Poster v. G. W. Ry. ami Mills’ Estate, In re, 

rule applied. 

L. C. C. v. West Ham Churchwardens (1892) 61 

L. J. M. C. 210 ; [1892] 2 Q B. 173 , 67 L. T. 
303 ; 40 W.R. 662 ; 56 J. P. 602.— C.A. ESHER, 

M. R. . FRY and LOPES, L JJ. 

Mercers' Co., Ex parte, commented on. 

Mills’ Estate, In re, superseded. 

Fisher, In re (1894) 03 L. J. Ch. 233 ; [1894] 
1 Ch. 450 ; 7 R 97 70 L. T. 02 ; 42 W. R. 241 
— O.A. LINDLEY, KAY and SMITH, L.JJ 

BINDLEY, l.j. ... At the time of the Judica- 
ture Act, IS 73, it had long been the settled 
practice of the Court not to award such costs. 
That state of things was very unjust, and in 
Mercers' Go., F,r parte, the late M.R thought 
that the difficulty was got over by the 
rules framed under the Judicature Act, 1873 
However in Mills's Estate, In re, that case was 
not followed, and the reason why it was not 
followed was that the rules made m pursuance 
of the Judicature Act could not confer upon the 
Court any greater jurisdiction than the Act 
itself. That difficulty was felt, and it was felt 
as one that ought to be got rid of ; and sect. 5 
of the Judicature Act, 1S90, was passed for the 
purpose, amongst other things, of removing what 
was admitted to be an unjust anomaly ; and 
now, when money is paid in under an Act of 
Parliament which contains no express provisions 


as to the costs of payment out, and an applica- 
tion is made for payment* out., sect. 5 hits the 
blot and enables the Court to award such costs. 
— p. 230. 

Mills’ Estate, In re, considered- 
Reg. r. Jones (1894) 63 L. J Q. B. 656 ; [1894] 
2 Q. B. 382 ; 10 R. 287 ; 70 L T. S45 ; 42 W. R. 
607 ; 58 J. P. 733.— CAVE and COLLINS, ,TJ. 


Mills’ Estate, In re (supra), referred to, 
Reg. i. Wall (1897) [1898] 2 Tr. R. 702.— C.A. 

Mills’ Estate, In re, referred to. 

Madden’s Estate, In re (1901) [1902] 1 Ir. 
R. 66. 


Poster v. G. W Ry. ; Mills’ Estate, In re 
and Dicks v. Yates (1881) 50 L. J. Ch. 
809; 18 Ch. H. 76 ; 44 L. T. 660— O.A. 
JESSEL, M R., JAMES and LUSH, L.JJ., 
referred to. 

Andrew r. Grove (1902) 71 L. J K. B. 
439 ; [1902] 1 K. B. 623 : SO L. T. 720 ; 50 
W. R. 524.— ALVERSTONE, C.J., DARLING and 
CHANNELL, JJ. 

Mills’ Estate, In re, referred to. 

I Rex r. Canterbux-y (Archbishop) (1902) 71 L. J. 
K. B. 932 ; [1902] 2 K. B. 503 ; 80 L. T. 450 ; 
50 W. R. 476 : 66 J. P. 4o5.^-ALVERSTONE, C.J., 

I WRIGHT and RIDLEY, JJ. 


Pisher, In re, referred to. 

Wrexham, Mold and Oonnah’s Quay Ry., In 
re (1900) 69 L. J. Ch. 291 ; [1900] 1 Ch. 261 ; 
82 L. T. 33 , 48 W. R. 311.— C.A. BINDLEY, 
M.R., williams and romer, L.JJ. ; varying 
BYRNE, J. * 

Pisher, In re, applied. 

Schmarr, In re (1902) 71 L. J. Ch 219 : [1902] 
1 Ch. 326 ; 86 L. T. 71 ; 50 W. R 245.— C.A. 
WILLIAMS, STIRLING and HARDY, L.JJ. 

Brown v. Shaw (1 876) 1 Ex. D. 423 ; and 
Peacock v. Reg. (1858) 4 C. B (N.s.) 
264 ; 27 L. J. C. P. 224 ; 6 W. R. 517, not 
followed us to costs. 

Great Northern and London and North 
Western Joint Committee v. Inett (1877) 2 
Q. B. D. 284; 46 L J. M. C. 237; 25 W. R. 
584. — Q B. 

[Counsel argued, on the authority of Brownv. 
Shaio and Peacoch v. The Queen, that inasmuch 
as the Court had no jurisdiction to hear the case, 
it had no jurisdiction to give costs.] 

COCKBURN, C J. — It is clear that to some extent 
there is jurisdiction over the subject, for the 
Court has jurisdiction fo hear and determine 
whether the appeal will lie or not. I am of 
opinion that, under these circumstances, there is 
jurisdiction to give costs. — p. 285, 

TJpmann v. Forester (18S3) 52 L. J. Ch 
946 ; 24 Ch. D. 231 , 49 L. T. 122 ; 32 
W. R. 28 ; 47 J. P S07.— Chitty, J., 
followed. 

Wittman v. Oppenheim (1884) 54 L. J. Ch. 
56 ; 27 Ch. D. 260 ; 50 L. T. 713 ; 32 W. R. 
767.— PEARSON, J. 
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Cooper v. Whittingham (1880) 49 L. J. Ch. 
752 ; 15 Ch: D. 501 ; 43 L. T. 16 ; 28 
W. K. 720. — JESSEL, M.B., distinguished. 

Florence ■) . Mallinson (1891) 65 L. T. 354. — C.A 
LINDLEY, BOWEN and FRY, L.JJ. 

BINDLEY, L.J. — The costs are m the discretion 
of the judg&, and there is no appeal from a mere 
matter of discretion. But it is said that that is 
contrary to the construction which was put upon 
the law as to costs by Jessel, M R. in Cooper v 
Whittnigham. All that I can say is that, if the 
Court intended in that case to lay clown what is 
contended on behalf of the appellant here, the 
judgment is to that extent erroneous. I do not, 
however, understand Sir Geo. Jessel to say any- 
thing of the kind. — p. 858. 

TTpmann v. Forester, discussed. 

American Tobacco Co. r Guest (1892) 61 
L. J. Ch. 242 ; [1892] 1 Ch. 630 ; 66 L. T. 257 : 
40 W. R. 364. 

STIRLING-, J. — I cannot think that in every 
case m which a small retail dealer has innocently 
(and I think that the defendants in this case 
have innocently) happened to purchase a small 
quantity of the spurious goods, he ought to be 
fixed with the costs of the motion to restrain the 
infringement. There is no authority to that 
effect. There is authority to the contrary m the 
judgment, with which I entirely agiee. in 
Upmann v. Forester, where Chitty, J. expressly 
says : “The result of my decision will not be, as 
the defendant has suggested, that every purchaser 
of a small parcel of spurious goods incurs a 
liability to pay the costs of an action m the 
Chancery Division for infringing a patent or 
trade mark. I cannot pass over the fact that 
there is in the present case a large consignment 
of goods.” — p. 244. 

Cooper v. Whittingham, discussed. 

Young r. Thomas (1892) 61 L. J. Ch. 496 : 
[1892] 2 Ch. 134 ; 66 L. T. 575 ; 40 W. R. 468. 
—C.A. LINDLEY, BOWEN and KAY, L.JJ. 

Cooper v. Whittingham and TTpmann v. 

Forester, observed upon. 

Walter r. Steinkopff (1892) 61 L. J. Ch. 521 ; 
[1 892] 3 Ch 489 ; 67 L. T. 184 . 40 W. R. 599. 

north. J. — The plaintiffs claim all the costs, 
upon the ground that a legal right has been 
infringed. In Cooper v. Whitt ingham Sir Geo. 
Jessel laid it down that where a plaintiff comes 
to enforce a legal right, and theie has been no 
misconduct on his part (no omission or neglect 
which would induce the Court to deprive him of 
his costs), the Court has no discretion, and cannot 
take away the plaintiff’s right to costs. Chitty, 
J. seems to have taken much the same view in 
Cpmann v. Forester. I never could understand 
that view. It seems to me going directly in the 
teeth of the General Orders and Act of Parliament, 
which say that the judge has a discretion which 
he is to exercise, and is not bound by any hard 
and fast rule. And I am glad to see that in the 
i ecent case of if'he American Tobacco Co. v. truest. 
Stirling, J. has taken the same view. — p. 528. 

Cooper v. Whittingham, explained. 

Forster v. Farquhar (1893) 62 L. J. Q. B.296 ; 
[1893] 1 Q. B. 564 ; 4 R. 346 : 68 L. T. 308 ; 41 
\V. R. 425.— C. A. ESHER, M.R., LINDLEY and 
BOWES, L.JJ. 


BOWEN, L.J. (for the Court ).— Cooper v. Whit- 
t mg ha in was not a decision on the meaning of 
the teim “good cause” [m Ord. LXV r. 1]. 
It was an enunciation of a principle upon which, 
m the opinion of thcM R.. judges should exercise 
their discretion under the earlier portion of the 
rule which relates to actions tried before a judge 
without a jury. Against any attempt on the 
part of any Court to depose by definition or 
otherwise a fetter on the discretion which the 
law has left to a judge in any particular case this 
Court has always protested. It would be far too 
nanow a view were we to hold that good cause 
only exists where there has been misconduct, 
oppression, or injustice on the part of the 
successful party. 

Cooper v. Whittingham, dicta applied. 

Att.-Gen r. Ashbourne Recreation Co. (1902) 
72 L. J. Ch. 67; [1903] 1 Ch 101 ; 87 L.T. 561 ; 
51 W. R. 125.— BUCICLEY, J. 

Finlay v. Seaton (1808) 1 Taunt 210; 
Forman v. Dawes (1843) 11 M. Ac W. 730 ; 
12 L. J. Ex. 437 ; 1 I). & L. 299 ; and 
Lister v. Leather (1858) 4 K. & J. 425, 
discussed. 

North Metropolitan Tramways Co. r. L. C. 0. 
(1898) 67 *L. J. Ch 449 ; [1898] 2 Ch 145 : 78 
L. T. 711 . 46 W. R. 554 ; 42 J. P. 48S.— 

ItOJIER, J. 

romer, J. — No doubt prima facie an order to 
tax costs means taxation between party and 
inrty. and it would be better in cases of the 
cmd now before me to insert expressly in the 
judgment that the costs are to be -taxed as 
between solicitor and client. But the omission 
would not deprive the defendant entitled to the 
benefit of the statute [the Public Authorities 
Protection Act, 1893] of solicitor and client costs, 
the Court having no discretion in the matter 
when once it is clear that m substance judgment 
has been obtained by the defendant. Nor is it 
necessary that the judgment itself should show 
on its face that the action was one falling within 
the Act. See Finlay v. Seaton , where a similar 
question arose under the Act 11 Geo. 2, c. 19 ; 
and see also Forman v. Itures with reference to 
the special Act there referred to. What Wood. 
V.-C. said in lister v Leather is not inconsistent 
with the view I take. There the V.-C. was only 
deciding what form it would be right his judg- 
ment should take m a patent action, having 
legaul to the provisions of sect. 43 of the Patent 
Law- Amendment Aet, 1852 ; a nd it was especially 
advisable, whether necessary or not, that his 
judgment should declare that the costs he was 
giving were to be taxed as between solicitor and 
client,, seeing that he had a judicial discretion 
whether he should give solicitor and client costs 
or not. 

Irwine v. Reddish (1822) 5 B. & Aid. 796 ; 
1 D. & R. 413 , and Jamieson v, Tre- 
velyan (1855) 10 Ex. 748 ; 3 C. L. R. 
702 , 24 L. J. Ex. 74 ; 1 Jur. (N.S.) 334 ; 
3 W. R. 172. adopted. 

Avery r. Wood (1891) 61 L. J. Ch. 75 : [1891] 
3 Ch. 115 ; 65 L. T. 122 ; 39 W. iR. 677.— O.A. 
lindley and fry, L.JJ. ; affirming north, j. 

Avery v. Wood, rendered obsolete by the Public 
Authorities Protection Act, 1893 (56 & 57 Viet, 
c. 61). s. 1 (b). 
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Avery v. Wood, see 

Bostock ‘i 'Ramsey "Urban Council (1900) 09 
L. J. Q. B. 915 : [1900] 2 <). 11. 01 G . S3 L. T 
358 ; li t J. P, 060. — C.A. ; "firming 48 W. R 
254— RUSSELL, C.J. 


2. After Trial by Jury. 

Baker v. Oakes (1877) 40 L. J. Q B. 240 ; 

2 Q. B. D. 171 ; 35 L T. 832 : 25 W. E. 
220. — c.A . distinguished. 

Turner v. Hey land (1879) 48 L. J. C. P.535 ; 

4 C. P. D. 432 ; 41 L. T. 550. 

grove, J. — I am of opinion that the judgment 
in Balter v. O a lies was not intended to apply to 
cases where the judge had exercised the power 
at the trial, although the defendant’s counsel had 
not gone through the form of making an appli- 
cation, and that the words used by the learned 
judges of the Court of Appeal have reference 
only to the case itself, in which neither an 
application nor an order was made at the trial. 

Turner v. Heyland, followed,. 

■ Colljns r. Welch (1879) 49 L. J. C. P. 260 ; 5 
0. P. D. 27 ; 41 L. T. 785 ; 28 W. R. 208.— C.A. 

Collins v. Welch, approved and followed. 

Marsden v. Lancashire and Yorkshire Ry. 
(1881) 50 L. J. Q. B. 318 ; 7, 0. B. D. 641 ; 44 
L. T. 239 ; 29 W. R. 580.— C.A. SELBORNE. 
L.C., BRAMWELL and BAGGALLAY, L.JJ. ; 
reversing 42 L. T. 631 

Jones v. Curling (1884) 53 L. J. Q. B 373 ; 
18 Q. B. D. 262 ; 50 L. T. 349 ; 32 W. R. 
051.— C.A. BRETT, M.R., BOWEN and 
FRY, L.JJ., discussed. 

Huxley v. West London Ry. (1889) 5S L. J. 
Q. B. 305 ; 14 App. Cas. 26 ; 60 L. T. 642 ; 37 
W. R. 625.— H.L. (e.) lords halsbury, L.C , 

WATSON, BRAMWELL, FITZGERALD, and MAC- 
NAGHTEN ; varying (1886) 55 L. J. Q. B. 560 ; 
17 Q. B. D. 373.— COLERIDGE, C.J. 

lord Fitzgerald. — The principle on which 
that case is supposed to rest seems to he, that if 
there are no facts before the judge which could 
constitute good cause,” then the judge has no 
jurisdiction to interfere, and his order would be 
erroneous. Bo far I can see no reason to dissent ; 
I concur so far. But, my lords, I do not feel 
called on to offer any opinion as to whether there 
were circumstances in that case which might 
constitute good cause,” and which the ]udge 
determined did amount to good cause for his 
interference ; nor am I prepared to adopt the 
proposition that the Lord Chief Justice in making | 
the order which he did make in tbabcase assumed 
to have a jurisdiction without there being any 
facts which gave him that jurisdiction. 

Jones v. Curling and Huxley v. West London 
Extension Ry. (supra in H.L.), applied. 

Roberts r. Jones (1S91) 60 L. J. Q. B. 441 ; 
[1891] 2 Q. B. 194.— HAWKINS, J. 

Jones v. Curling and Huxley v. West London 
Extension Ry ..principle, applied. 

Forster v. Farquhar (1893) 62 L. J. Q. B 296 ; 
[1893] 1 Q. B. 564 ; 4 R. 346 ; 68 L. T. 308 ; 41 
W. R. 426.— c.A. ESHER, M.R., LINDLEY and 
BOWEN, L.JJ. 


Saner v. Bilton (1879) 48 L. J. Oh. 545 ; 11 
Ch. D. 416 ; 40 L. T. 314 ; 27 W. R. 472. 
FRY, J., approved. 

Mason ■/. Brentim (18S0) 15 Ch. D. 287 ; 43 
L. T. 557 ; 29 W. R. 126.— C.A. JESSEL, M.R., 
JAMES and BRETT, L JJ. 

Saner v. Bilton, applied. 

Brown, In re, Ward r. Morse (1883) 52 L. J. 
Ch. 524 ; 23 Ch. D. 377 ; 49 L. T. 68 : 31 W. R. 
936.— C.A. BAGGALLAY, COTTON and FRY, 
L.JJ. 

Saner v. Bilton, and Brown, In re, Ward v. 
Morse, considered. 

Shrapnel v. Laing (1888) 57 L. J. Q. B. 195 ; 
20 Q. B. D. 334 ; 58 L. T. 705 ; 36 W. R. 
297. — c.A., dictum in dissented from. 

Atlas Metal Co. v. Miller (1S98) 67 L. J. Q. B. 
815 : [1898] 2 Q. B. 500 ; 79 L. T. 5 ; 46 W. It. 
657.— C.A. LINDLEY. M.R. and CHITTY. L.J. 

lindley, M.R. (for the Court). — Counterclaims, 
although cross-actions for all purposes of pro- 
cedure and evidence, cost less than actions, and 
the party who has to pay the costs of the counter- 
claim gets the benefit of the cheaper procedure. 
To include in the costs of the counterclaim any 
costs not occasioned by its being a counterclaim, 
but saved by being what it is, appears to us wrong 
in principle and is opposed to Saner v. Bilton 
and Ward v. Morse. If Lord Esher really meant 
to express a contrary opinion [m Shrapnel v. 
Laing ] we cannot agree with him. We are 
satisfied that there is no decision to that effect. 

. . . They (the costs ot the action) cannot have 
been increased by the counterclaim, and no part 
of them can be properly regarded as' costs of the 
counterclaim. — p. 818. 

Staples v. Young (1877) 2 Ex. D. 324 ; 25 
W. R. 304 ; and Blake v. Appleyard (1878) 

3 Ex. D. 195 ; 47 L. J. Ex. 407 ; 26 W. R. 
592, considered. 

Potter v. Chambers (1878) 4 C. P. D. 69 ; 39 
L. T. 350 ; 27 W. R. 414. 

denman, J. — With respect to the cases of 
Staples v. Young and Blahe v. Appleyard , 1 find 
some difficulty in reconciling the principles upon 
which they seem to have been decided, though I 
do not say they are irreconcilable. — p. 72. 

• Potter v. Chambers (1879) 4S L. J. C. P. 274 ; 

4 C. P. D. 457 ; 27 W. R. 414, disapproved , 
but held binding. 

Neale v. Clarke (1879) 4 Ex. D. 286 ; 41 L. T. 
438. 

HAWKINS, J. — I am aware that the view I 
have expressed may he thought not to accord 
with that taken in Potter v. Cham hers. I cannot, 
however, help thinking that that case, which 
was very little argued, was decided upon the 
assumption that the plaintiff’s claim was reduced 
below 20Z by counterclaim as distinguished from 
set-off. Nevertheless, as reported, that case cer- 
tainly does appear to support the view taken by 
the plaintiffs, and I feel myself therefore hound 
by it. The qnestion, however, is of such prac- 
tical importance that I have thought it right to 
express my own view upon the subject, though, 
of course, with great diffidence, seeing that my 
lord (Kelly, C.B.) entertains an opposite opinion. 
— p. 300. 
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Staples v. Young ; Blake v. Appleyard, and 
Potter y. Chambers, distinguished. 

Davidson v. Gray, 40 L. T. 192 ; affirmed, 
(1879) 5 Ex. D. 189, n. ; 42 L. T. S34.— 
C.A followed. 

Cole, Marchant & Co. v. Firth (1879) 40 L. T. 
851 ; 4 Ex. D. 301.— EX. D. 

BOLLOCK, B. — The decisions -which have gone 
before, namely, those in Staples v. Young, Blake 
y. Appleyard and Pottery Chambers are decisions 
in cases m which the Court had to consider partly 
the question which we are considering, hut 
partly also the question of the County Court 
statutes : and the question then arose as to the 
distinction between the County Court Acts, 
winch say, when they deprive a plaintiff of costs 
when he brings his action m a superior Court 
when he could have brought it m an inferior 
Court, that the test is to be derived at by the 
amount recovered. Those are the words used, 
and upon those words there can be little doubt 
whatever. On the other hand, when those sec- 
tions come to be applied to the superior Courts, 
the Judicature Act of 1873, by sect. 07, expressly 
provides that those sections shall apply only to 
those actions pending in the High Court of Jus- 
tice, in winch the relief sought can be given in 
the County Court. That cannot apply to the 
present case In all those cases a real desire has 
been shown by the judges so to mete out the law 
as to effect what they believe to be an equitable 
adjustment of costs. The case of Davidson v. 
Gray, in the Queen’s Bench Division, is in sub- 
stance very like the present one. — p. 858. 

Staples v. Young, questioned. 

Ohatfield v. Sedgwick (1879) 4 C.P.D 459 ; 
27 W. R. 790.— C.A. JESSEL, M.R., BRETT 
and cotton, L.JJ., discussed and distin- 
guished. 

Stooke r. Taylor (1880) 49 L. J. Q. B. 857 ; 5 
Q. B. D. 569 ; 43 L. T. 200 ; 29 W. R. 49 ; 44 
J. P. 748. 

COCKBURN, c.J. — It was, however, pressed 
upon us on the discussion of the rule with refer- 
ence to the question of costs, that the claim of the 
plaintiff having been reduced by the counter- 
claim to 157., and a counterclaim being, as was 
contended, equivalent to, and standing on the 
same footing as, a plea of set-off, the plaintiff 
could not, according to the statutes of set-off, 
be said to have recovered 'more than 15Z., and 
therefore was not entitled to costs — a contention 
upheld by the decision of the Exchequer Division 
to that effect in Staples v. Young, an authority 
which, if it is to be followed, is decisive of the 
question before us. But I cannot acquiesce in 
the view taken in Staples v. Young, or abide by 
and follow the decision in that case. In my 
opinion, it is altogether a mistake to treat a 
counterclaim and set-off as standing on the same 
footing, or a counterclaim as equivalent only to 
a set-off. Set-off and counterclaim may be, and 
commonly are, essentially different, and it be- 
comes necessary, therefore, to see in each case 
whether a counterclaim amounts in effect to no 
more than a set-off, or whether it is in effect a 
cross-action (p. 574). It appears to me, there- 
fore, that the contention of the defendant founded 
on the authority of S f aples v. Young and the 
reasoning m that case, that a plaintiff does not 
recover the amount which he establishes on his 
own claim, when the amount for which he can 
have judgment is reduced by the counterclaim, 


is unsound and ought not to prevail (p. 578). 
I am of opinion that the 67th section of the 
Act of 1873 has not the effect of raising the 
amount necessary to entitle the plaintiff to costs 
beyond the amount fixed by the 5th section of 
the Act of 1867. But it is said that although 
the view which I have thus expressed would 
have been the right one had the cause been tried 
out, and the verdict of the jury taken, and 
judgment given thereupon in the ordinary course, 
yet that as here the cause was referred to arbi- 
tration, and by the terms of the order of refer- 
ence the costs of the action were to abide the 
event, the arbitrator having made his award in 
favour of the plaintiff for 157., as the balance of 
the two claims as established, this was the event 
on which the costs of the action were to depend. 
This contention is directly at variance with the 
decision of the Exchequer Division in Cole v. 
Frith (L. R. 4 Ex. D. 301), but it is said to be 
upheld by that of the Court of Appeal in Chat- 
field v. Sedgwick. But, m my opinion, the judg- 
ment in the last-mentioned case, giving the 
costs to the defendant, is not, when rightly con- 
sidered, in conflict with my view of the law. 
The plaintiff in that case sued the defendant for 
577. 10$., but, on a reference to a master, estab- 
lished his claim to the extent only of 167. 1$ 5 d. 
The defendant on his counterclaim established a 
claim against the plaintiff to the amount of 23Z., 
thus making a balance m his favour of 67. 18$. Icl. 
It was held by the Common Pleas Division, that 
while the plaintiff, having recovered less than 
207., was disentitled to costs by sect. 5 of the 
County Courts Act of 1867, the defendant not 
coming under the operation of the County Courts 
Acts, was, though he recovered' only 67. 18$. Id', 
entitled to the costs of his counterclaim. This 
decision was m my opinion perfectly correct. 
Claim and counterclaim being for liquidated 
damages, to the extent to which the amount 
established by the defendant was co-extensive 
with, and so operated to extinguish, the plain- 
tiff’s claim, the counterclaim operated as a 
set-off : in reference to the amount by which it 
exceeded the plaintiff’s claim it operated as a 
cross-action, recovering in which the defendant 
would be entitled to his costs. A fortiori would 
this be the case if the c junterclaim is to be 
treated as a cross-action to the full extent of the 
defendant’s demand. It is true that the Court 
of Appeal, while upholding the judgment of the 
Common Pleas Division, appear to have done so 
on a different ground, namely, that by the terms 
of the order of reference the costs were to abide 
the event, and that the decision of the master, 
that on the balance of account the plaintiff owed 
the defendant 6Z. 18$. Id. was the event. I am 
not at all sure that I rightly appreciate the 
meaning or effect of this decision. In one sense, 
indeed, hut in one sense only, the decision of the 
master that the plaintiff owed the defendant 
67. 18$. Id., may be said to have been the event 
on which the costs would depend. The counter- 
claim being, so far as it was co-extensive with 
the plaintiff’s demand, a plea of set-off, would, 
on being established, defeat the plaintiff’s right 
of action, and so entitle the defendant to costs. 
A fortiori was this the case when, after thus 
extinguishing the plaintiff’s claim, the counter- 
claim, operating, as it did, as a cross-action, 
established a cause of action against the plain- 
tiff. If, however, the ratio decidendi in Chatfield 
v. Sedgwick is to he taken to be, as from the 
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language of the judgment would seem to be the 
case, that the provision m the order of reference 
makes the right to costs depend absolutely on 
whether the balance is on the side of plaintiff or 
defendant, I must respectfully dissent from such 
a position, and can only hold myself bound by 
the decision, where the facts with which I have 
to deal are precisely the same as those m Chutfield 
v. Sedgwick, which certainly is not the ease here. 
— p. 570. MANISTY, j. concurred. 

MELD, J. dissented. 


3. Parties— Payment to or by. 

Gort (Viscount) v. Rowney, 55 L. J. Q. B. 319. 
— COLERIDGE, C.J. and fry, L.J. ; reversed. 
(18S6) 55 L. J. Q. B. 541 ; 17 Q. B. D. 625 ; 54 
L. T. 817 ; 34 W. R. 696.— G.A. ESHER, M.R. 
and BOWEN, L.J. 

G-ort (Viscount) v. Rowney, discussed. 

Sandes v. Wildsmith(lS93) 62 L. J. Q. B. 404 ; 
[1893] 1 Q. B. 771 ; 69 L. T 387.— WILLS and 

LAWRANCE, JJ. 

Bagshaw v. Pimm (1899) 80 L. T. 360. — 
GORELL BARNES, j. ; reversed, (1900) 69 

L. J. P. 45 ; [1900] P. 148 ; 82 L. T. 175 ; 48 
W. R. 422.— C.A. LINDLEY, M.R , RIGBY and 
WILLIAMS, L. JJ. 

Att.-Gen. v. Compton (1S42) 1 Y. & C. C. C. 

417, distinguished. 

Att.-Gen. v. Bermondsey Vestry (1882) 51 L.J. 
Oh. 848 ; 23 Ch. D. 60 ; 46 L. T. 852 ; 30 W. Tv. 
872.— FRY, J. ; a finned, (1883) 52 L. J. Ch. 567 ; 
23 Oh D 60 ; 48 L. T. 445 , 31 W. R. 463 ; 47 
J. P. 453. — C.A. JESSEL, M.R., LINDLEY and 
BOWEN, L.JJ. 


4. Several Issues. 

Sparrow v. Hill (1881) 50 L. J. Q. B. 410 ; 7 
Q. B. D. 362 ; 44 L. T. 146 ; 29 W. R. 490.— 
GROVE and LINDLEY, L.JJ. ; reversed, [1881] 50 
L. J. Q. B. 675 ; 8 Q. B. D. 479 ; 44 L. T. 917 ; 
29 W. R. 705.— c.A. BRAMWELL, brett and 
COTTON, L.JJ. 

Sparrow v. Hill, followed. 

Oastle, In re (1887)56 L. J. Ch. 753 ; 36 Ch D. 
194 ; 75 L. T 76 ; 35 W. R. 621.— KAY, J. 

Knight v. Purssell (1879) 49 L. J. Ch. 120; 
41 L. T. 581 ; 28 W. R. 90, distinguished. 

/ Sparrow i\ Hill (1881) 50 L J. Q. B. 675 ; 8 
\ Q- B. D. 479 ; 44 L. T. 917 ; 29 W. R 705.— C.A. 
BRAMWELL, BRETT and COTTON, L.JJ 

cotton, l.j, — T he judges of the Divisional 
Court seem to have thought that this case was 
the same in principle as that of Knight v. 
Purssell , but that assumes that the order in this 
case is the same as was the order there, which it 
is not. It differs entirely from it. 

Knight v. Purssell, form of order held 
applicable. 

Jenkins r. Jackson (1890) GO L. J. Ch. 206 ; 
[1891] 1 Ch. 89 ; 63 L. T. 688 ; 39 W. R. 242.— 
C.A. LINDLEY, BOWEN and FRY, L JJ. 

1. bowen, l.j. — I think . . . that here the 
wrong form of order has been adopted. It seems 
to me that the judge really intended to give the 
plaintiff the general costs of the action. That is 


the form to which on my side we are most 
accustomed. Of course the Chancery Division 
has its own forms, which are more appropriate 
to the business prevailing m Chancery. Again, I 
also think on the common law side of the Court 
we should probably have construed this order as 
giving the plaintiff the general costs of the 
action ; but it seems to me that in Chancery it 
has been construed in a different way, and that 
Knight v. Purssell really cannot be overruled or 
set aside and treated as of no effect. That case 
really settles the practice. — p. 208. 

Baines v. Bromley (1881) 50 L. J. Q. B. 465 ; 
6 Q. B. D. 691 ; 44 L. T. 915 ; 29 W. R. 
706. — C.A. BRAMWELL, BRETT and 
COTTON, L.JJ. ; reversing 50 L. J. Q. B. 
129 ; 6 Q. B. D. 197 ; 43 L. T 735 ; 29 
W. R. 245 — pollock, B., explained. 

Lund v Campbell (1885) 54 L. J. Q. B. 281 ; 
14 Q. B. D 821 ; 53 L. T. 900 ; 83 W. R. 510.— 
C.A. 

Coleridge, C.J. — It was contended that 
in Baines v. Bromley , decided in this Court, it 
had been held that where a plaintiff brings an 
action in contract, and the defendant, instead of 
contenting himself with pleading a set-off and 
succeeding upon it, goes on to counterclaim in 
contract to a greater extent than would be 
necessary to sustain the set-off, and succeeds 
upon the counterclaim, although in the first 
case he would have been entitled to the costs of 
the cause, in the second he would be disentitled 
to them, and the plaintiff would get them all. 
Of course, if that had been decided in this Court, 
we should have been bound to submit to the 
decision, but the law would certainly have been 
in a singular state. And it appears, upon closely 
looking into Baines v. Bromley , that nothing of 
the sort has been decided. It is true that the 
judgment m that case is, mutatis mutandis, m 
the same words and form as this, but the Court 
in Baines v. Bromley pointed out that they were 
not asked to set aside or re-form the judgment, 
but to say whether a taxation had under the 
words of the judgment was proper. . . . Here 
the form of the judgment is challenged, and we 
are asked to re-form the judgment.— p. 825. 

Lund v. Campbell, distinguished. 

Ahrbecker (jrr Ahrbecket) r. Frost (188G) 55 
L J. Q. B. 477 ; 17 Q. B D. 606 ; 55 L. T. 264 ; 
34 W. R. 7S9. 

Coleridge, C.J. — The question is, whether 
in this case the provisions of the County 
Courts Act, 1867, applies, and takes the case 
out of that decision, and whether an amount, 
not exceeding 20 1., having been recovered by the 
plaintiff upon his claim he is not entitled to the 
costs of the issues with regard to such amount. 
It does not seem to me that Lund v. Campbell 
in any way interferes with the pre-existing 
authorities on that point. This point did not 
arise and was not considered in that case. Apart 
from the authorities, if this case had to be con- 
sidered now for the first time, I should say that 
the rational conclusion would be that a plaintiff, 
who would not be entitled to the costs of the 
action if the claim had stood alone and there 
had been no counterclaim, and he had succeeded, 
to the extent of 13Z. 12s. 6 d. only, cannot be 
entitled to costs merely because the defendant 
having counterclaimed against him and suc- 
ceeded in recovering a larger sum, he has failed 
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so far as the general result of the action is con- 
cerned. BEN MAN, J. concurred. 

Prudhomme v. Fraser (1835) 4 L. J. K. B. 
S7 ; 2 A. & E. 645 ; 4 N. & M. 512 ; 1 H. 
& W. 5, questioned. 

Anderson Chapman (1839) 5 M. & W. 483 ; 

9 L. J. Ex. 9 ; 7 D. P. C. 822 ; 3 Jur. 1154. 
PARKE, B. — The first case on the construction 

of the rule (H. T. 2 Will. 4, s. 74) was Cox v. 
Thom a ton (2 Or. & J. 498) where it was held on 
not guilty pleaded to a declaration containing 
several counts in case, that the defendant was 
entitled to the costs of the counts found for him. 
The next step was taken in Prudhomme v. 
Fraser , where, upon one count for libel, the 
defendant was held entitled to the costs incurred 
by disproving the innuendoes negatived by the 
jury. I am not prepared to say that decision 
was wrong, though 1 entertain some little doubt 
about it. — p. 490 

Prudhomme v. Fraser, appro ml 
Delisser r. Towne (1841) 1 Q. B. 333 ; 4 P. & D. 
644.— Q B. 

Anderson v. Chapman, considered. 

Paterson r. Harris (1862) 2 B & S. 814 : 31 
L. J. Q. B. 277 ; 9 Jur. (N.S.) 173 ; 6 L. T. 576 ; 

10 W. R. 737. 

COCKBURN, c J. — It is true that in Anderson v. 
Chapman a contrary doctrine seems to have been 
maintained ; but the decision of the Court there, 
on the special circumstances of that case, has 
been considerably shaken by Traherne v 
Gardner (8 E. & B. 161), which is much more 
like the present. — p. 820 

Cooke v. Sayer (1759) 2 Burr. 753, over- 
ruled. 

Bird (or Bond) v. Higginson (1S36) 5 A. & E. 
83 ; 6 N. & M. 791 ; 2 H. & W. 278 ; 6 L. J. 

K. B. 262.— K.B. 

Bird v. Higginson, supra. 

Clarke v. Allatt (1S47) 4 0. B. 335. 
Approved. 

Partridge v. Gardner (1849) 4 Ex. 303 ; 18 
L. J. Ex. 415 ; affirmed, 6 Ex. 621 ; 20 
L. J. Ex. 307 ; 2 L. M. & P. 371. 

Howell v. Rodbard (1849) 4 Ex. 309. 
Overruled. 

Callander r. Howard (1850) 10 O. B. 290 : 20 

L. J. C. P. 66 ; 15 Jur. 130 ; 1 L. M. & P. 755. 
Jervis, C.J. — It is impossible to arrive at the 

conclusion we amve at in this case without 
seeing that we do in fact distinctly — so far, at 
least, as this Court is concerned— overrule Par- 
tridge v. Gardner and Howell v. Rodhard ; it 
will be necessary, therefore, to examine the 
authorities as well as the statute itself upon 
which they profess to be founded, in order to see 
that we arrive at a right conclusion. — p. 313. 


5. Taxation. 

Sheppard v. Sheppard (1863) 33 Beav. 129. 
— M.R.. considered. 

Proper, In ref Taylor <\ Bland (1890) 45 Ch. D. 
126; 63 L. T. 434; 39 W. R. 101.— C.A. 
COTTON and BOWEN, L JJ. ; PRY, L.J. dissenting. 

COTTON, L.J. — We have looked at the petition 
which was presented there, and I should say 
that Lord Bomilly was making too wide a state- 
ment in laying down that an order for payment 


of costs out of a particular fund is not to he 
taken as deciding the rights as between persons 
entitled to the fund when it conies ultimately to 
be divided. 

fry, l.j. — I n Sheppard v. Sheppard there does 
not appear to have been any order on further 
consideration. 

cotton, l.j. — I t does not appear that there 
had. 

Smith, In re (1844)* 13 M. & W. 477 ; 2 
D. k. L. 37 6, followed. 

Blyth and Fanshawe. In re, Wells, Ex parte 
(1882) 52 L. J. Q. B. 186 ; 10 Q. B. D. 207 ; 47 
L. T. 610 ; 31 W. R. 283. — c.A. baggallay 
and LINBLEY, L.JJ. 

Pearce v. Lindsay (1860) 1 D. F. & J. 573 ; 
8 W. R. 383.— L c. and L jj., applied. 

Kirkwood v. Webster (1878) 47 L. J. Oh. 880 ; 
9 Ch. D. 239 , 26 W. R. 812.— fry, J. 

Kirkwood v. Webster (mpv<t), explained. 

Glamorgan County Council e. G. W. Ry. (1894) 
64 L. J. Q. B. 138 ; [1895] 1 Q. B. 21 ; 71 L. T. 
736 ; 9 Ry. & Can. TrafE. Cas. 1 ; 59 J. P. 182. 

colTjINS, j. — I n delivering his judgment [in 
Kirltwoml v. Webster] Fry, J. said, “ I think that 
the case falls within the rule laid clown by 
Turner, L.J. in Pearce v. Lindsay and that it 
was essentially necessary for the purpose of doing 
justice that three counsel should be employed. 
1 do not speak of a physical or a mathematical 
necessity, but I think that the case was one in 
which a reasonable and prudent man acting with 
ordinary prudence would not have ventured to 
come mto Court without three counsel. ...” I 
do not think it is necessary to take into con- 
sideration whether all three counsel attend in 
Court during the hearing of the' case. . . .— 
p. 140. 

Betts v. Cleaver, 26 L. T. 655 ; reversed, 
(1872) 41 L. J. Ch. 66 3 ; L. R. 7 Ch. 513 ; 27 
L. T. 85 ; 20 W. R. 732.— L.J J. 

Cousens v. Conseas (1871) 41 L. J. Ch. 166 ; 
L. R. 7 Ch. 48 : 25 L. T. 719 ; 20 W. R. 
48. — L.JJ., observed upon. 

Betts v. Cleaver (1872) 41 L. J. Ch. 663 ; 
L. R. 7 Ch. 513 ; 27 L. T. 85 ; 20 W. R. 732.— 
L.JJ. 

Hawkins v. Rigby (1860) 8 C. B. (n.S.) 
271 ; 29 L. J. C. P. 228 ; 6 Jur. (n.S.) 
1208 ; 2 L. . 243, explained. 

Sinclair <•. G. E. Ry. (1870) 39 L. J. 0. P. 
165 ; L. R. 5 C. P. 135 j 21 L. T. 752 ; 18 W. R. 
491.— C.P. 

Oppenshaw v. Whitehead (1854) 23 L. J. 
Ex. 97 ; 9 Ex. 384 ; 2 C. L, R. 553 ; 2 
W. R. 172 , followed. 

Metropolitan Coal Consumers’ Association, 
In re, Grieb’s Case (1890) 59 L. J. Ch. 532 ; 
45 Ch. D. 606 ; 62 L. T. 561 ; 38 W. R. 462.— 
KEKEWICH, J. 

Walker v. Crystal Palace Gas Co. (1891) GO 
L. J. Q. B. 781 ; [1891] 2 Q. B. 300 ; 65 
L. T. 86 ; 39 W. Pi,. 716.— DENMAN and 
wills, JJ., dissented from. 

The Courier (1891) 61 L. J. P. 11 ; [1891] P. 
355 ; 66 L. T. 386 ; 40 W. R. 336 ; 55 J. P. 793 ; 
7 Asp. M. C. 157. 

butt, p. — Although I have very considerable 
difficulty in agreeing with the reasons given by 
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the learned judges of the Q. 13. D. in Waller v. 
Crystal Palace Gas Co., I certainly should have 
felt bound to defer, and should have deferred, 
to that authority had there been no cases con- 
flicting with it. But there is manifestly a con- 
flict of authority upon the point. Besides the 
e juity cases cited, a case said to conflict, and 
which I think does conflict, with that authority, 
was decided in chambers by Grantham, J. after 
consulting, I am told^some other judge ; but 
that is disposed of by the learned judges of the 
Q. B, D, who decided Walker v. Crystal Palace 
Gti i Co. They say that the decision of Gran- 
tham, J. was a decision in chambers, and no doubt 
decisions in chambers are apt to be given m a 
greater hurry than m matters which are fully 
discussed in Court. But I cannot also fail to 
observe that it would appear from the report of 
Walker v. Crystal Palace Gas Go ., that the 
attention of the learned judges was not directed 
to a most important part oE the rule under con- 
sideration [Ord. LXV. r. 27, sub-r. 48]. I 
mean the second paragraph, which runs : “ The 
like allowances . . have been used. ” 

. Walker v. Crystal Palace Gas Co., not 

followed. 

The Courier and Collins v. Worley (1889) 
(30 L. T. 748.— CHITTY, J., approved. 

O’Hara v. Elliott (1893) 62 L. J. Q. B. 317 ; 
1893] 1 Q. B. 3(32 ; 5 JR. 205 ; 68 L. T. 166 ; 41 

V. It. 248 —DAY and COLLINS, jj. 

Collins, J. — Although the decision of the 
Court m this case does not follow Walker v. The 
Crystal Palace Gas 6k, it is supported by the 
judgment of Sir Charles Butt m The Courier , 
and the decision of Mr. Justice Grantham, after 
consultation with another judge, m Gibbs v. 
Barrow (30 Bol. J. 538), and another decision 
by Mr. Justice CJhitty QColhns v. Worley ). The 
weight of authority, therefore, and of common 
sense are in favour of allowing the appeal. — 
pp. 318, 319. 

Svendsen v. Wallace (18S5) 55 L. J. Q. B. 
(35 ; 16 Q. B. 13. 27 ; 53 L. T. 565 ; 34 
W. It. 151,— DAY and smith, JJ., ex- 
plained. 

Easton r. London Joint Stock Bank (1888) 57 
L. J. Oh. 329 ; 38 Oh. D. 25 ; 58 L. T. 364 ; 36 

W. R. 375.— o.a. cotton and bowen, l.jj. 

COTTON, c.J — That really is the decision in 

Svendsen v. Wallace. The Court there did not 
decide that daily refreshers are to be allowed, 
but only that the master has a discretion as to 
allowing what they do call refreshers, which 
perhaps is an unfortunate term. They had 
better have said if one may criticise in any way 
the language used by one'sbrethren in the common 
law division, an addition to the fees marked 
originally on the brief of counsel. They made 
that order having regard to the amount allowed 
for refreshers under the ordinary rule, but it is 
not allowing refreshers in the 'sense m which 
refreshers are dealt with m the rules as to taxa- 
tion. That case was decided having regard to 
[Ord. LXV. r. 27,] sub-division 30. . . . That 
decision only amounted to this, “ We think the 
master is not bound to disregard anj suggested 
addition to the fee of counsel. He must take 
into consideration the matter, and as m the 
Exchequer Chamber and, as we now know m 
the 0. A. in Chancery, the master has a discre- 
tion to consider whether the original fee marked 


was from an accidental circumstance or other- 
wise insufficient, he maj r allow an addition to be 
made to that. ” That was called a refresher, but 
really it was not a refresher in the sense in which 
that word is used when we consider the sum 
fi x ed as the proper amount to be allowed for a 
daily refresher m witness cases. In my opinion 
here, all that North, J. intended to decide was 
this . that the master not allowing, as a fixed 
and definite sum, having regard to the time 
occupied, daily refreshers, is at liberty to con- 
sider whether in his discretion it would be right 
to make any addition to the fees marked on the 
brief of counsel. — pp. 331, 332. 

Smith v. Buller (1875) 45 L. J. Oh. 69 ; 

■ L. R. 19 Eq. 473 ; 31 L. T. 873 ; 23 W. B. 
332 — v.-c., dissented from. 

Harrison v. Wearing (1879) 4S L. J. Oh. 365 ; 
11 Ch. D. 206 ; 41 L. T. 376 ; 27 W. R. 526.— 
JESSEL, M.B. 

Bell v. Aitkin (1868) 37 L. J. C. P. 16S ; 
L. R. 3 C. P. 320 ; 18 L. T. 363 ; 16 W. R. 
704. — O.P., considered. 

Potter v. Ranlcin (1868) 38 L. J. C. P. 130 ; 

L. R. 4 0. P. 76 ; 19 L. T. 3S3— C.P. 

Bell v. Aitkin and Potter v. Rankin, 

principles applied. 

The Soto (1893) 62 L. J. P. 17 ; [1893] P. 73 ; 

1 R. 579 ; 69 L. T. 231 ; 41 W. li. 479 ; 7 Asp. 

M, C. 535. — BARNES, J. 

Bell v. Aitkin, applied. 

The Soto , followed. 

Dixon, In re, Tousey v. Sheffield (1898) 67 
L. J. Cli. 537 ; [189S] 2 Oh. 443 ; 78 L. T. 810 ; 
46 W. R. 677.— C.A. BINDLEY, M.R., CHITTY 
and COLLINS, L.JJ. 

Mounsey v. Burnham (1841) 1 Hare 22, 
not followed. 

Pinch v. Westrope (1871) 40 L. J. Ch. 441 ; 

L. R. 12 Eq. 24 ; 24 L. T. 412 ; 19 W. E. 672.— 

ROMILLY, M.R. 

. Ellington v. Clark (1S87) 58 L. T. 40. — KAY, 
J. j reversed, (1888) 57 L. J. Ch. 958 ; 38 Oh. D. 
332; 58L.T.818; 36 W. R. S73.— C.A. COTTON, 
FRY and LOPES, L.JJ. 

Williamson v. North Staffordshire Ry. 

(1886) 55 L. J. Oh. 938 ; 32 Ch. D. 399 ; 
55 L. T. 452. -O.A. COTTON, BOWEN and 
FRY, L.JJ., followed. 

Paine «. Chisholm (1891) 60 L. J. Q. B. 413 ; 
[1891] 1 Q. B. 531 ; 39 W. R. 353— O.A. ESHER, 

M. R., BOWEN and FRY, L.JJ. 

Williamson v. North Staffordshire Ry. and 
Paine v. Chisholm , followed 
Assets Development (Jo. v. Close (1900) 67 
L. J. Ch. 715 ; [1900] 2 Ch. 717 ; 83 L. T. 162 ; 
48 W. R. 699. — BUCKLEY, J. 

Williamson v. North Staffordshire Ry., 

followed ’ 

Davies Brothers v. Davies (1887) 56 L. J. Oh. 
481 ; 36 Oh. D. 359 ; 56 L. T. 401 ; 35 
W. R. 697 . — kekewich, J. ; and Marriott 
v. Cobbett (1,894) 38 Sol. J. 620, not fol- 
lowed. 

Rivington v. Garden (1901) 70 L. J. Ch. 2S2 ; 
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[1901] 1 Ch. 561 ; 84 L. T. 197 ; 49 W. B. 279. 
• -BUCKLEY, J. 


Chapman v. Midland By. (1880) 49 L. J. Q B. 
245. 449 : o Q. B. D. 167, 431 ; 42 L. T 
"612 ; 28 W. E. 413. 592 — C A., dimmed. 

Goodband r. Ay&cough (1882) 10 Q. B. D. 71 : 
52 L. J. Q. B. 97 : 47 L. T. 701 ; 31 W. B. 114. 

PRY, J. — Then it is said that in Chapman v. 
Midland Railway Co. the Queens Bench Divi- 
sion seem to have taken a somewhat different 
view, and to have thought that the assertion of 
a title by the defendant would make some 
difference. But that case was afterwards taken 
to the Court of Appeal, and I do not find that 
any of the judges of that Court adopted the view 
of the Divisional Court. This being so, I sug- 
gest to the judges of the Divisional Court that 
the present case is not within the mle, and 
consequently that the higher scale of costs does 
not apply, and with that expression of my opinion 
I leave the matter to them. — p. 74. 

Cockbum. v. Edwards (1881) 51 L. J. Ch. 
46 : 18 Ch. D. 449 ; 43 L. T. 500 ; 30 
W. 11. 446 — C.A, JESSEL, M.R., BRETT 
and COTTON, l.jj. ; affirming 29 W. R. 
136, questioned. 

Andrews r. Barnes (188S) 57 L. J. Ch. 694 : 
39 Ch. D. 133 ; 5S L. T. 74S ; 36 W. E. 705 : 53 
J. P. 4.—C.A. COTTON, PRY and LOPES, L JJ. 

PRY, L.J. (for the Court). — The general juris- 
diction of the Court of Chancery in this respect 
is stated with great clearness by the lords 
justices in Murine v. Palmer. In the course of 
a Chancery suit a reference was made to arbitra- 
tion, which ordered that the costs should he in 
the determination of the arbitrator. He awarded 
them as between solicitor and client, and the 
C. A. held that as the reference was in Chancery 
the arbitrator had power so to do. “ The 
common law Courts,” said Hellish, L.J., “have 
no power to give costs as between solicitor and 
client, and therefore when there is a reference, 
the arbitrator cannot give any other than costs 
between party and party. But it is otherwise 
with Courts of equity ; and I therefore think 
that when a reference as to costs is made hy a 
Court of equity, the Court gives the arbitrator 
jurisdiction to award costs as between solicitor 
and client if he shall think fit.” It was argued 
that in Coehluni v. Edward* a different view 
was taken by the C. A., but the question then only 
arose indirectly, and the point does not appear 
to have been argued. If therefore there is any 
discrepancy between this case and Mo nine y. 
Palmer, we think that the decision m the latter 
ease must prevail, not only as more" express, but 
as being in accordance with the earlier authorities. 
— p. 697. 


6. Effect op County Courts Act. 

Bray v. West (1S69) 38 L. J. Q. B. 78 ; L. E. 

4 Q. B. 175 ; 20 L. T. 221 ; 17 W. It 497 : 

9 B. & S.*l 96, commented on and limited. 

Craven r. Smith (1S69) L. R. 4 Ex. 146 ; 38 
L. J. Ex. 90 ; 20 L. T. 400 ; 17 \V. R. 710. 

BRAMWELL, B.~ The case of Gray v. Wed 
appears at first sight to lay down that in all 
cases which must be brought in a superior Court, 
an order or rule for costs ought to be granted. I ! 


do not, however, debit e — and I do not think my 
brother Hayes, in delivering the judgment of 
the Court of Queen’s Bench desired — to lay down 
so wide a rule. For the action might be vexa- 
tious, and I should be very sorry to be obliged 
to regard the verdict of a jury as absolutely 
conclusive. — p. 151. 

Gray v. West and Craven v. Smith, dis- 
cussed. r 

Sampson v. Mackay (1869) 38 L. J. Q. B. 245 ; 
L. R. 4 Q. B. 643 : 2U L. T. 807 ; 17 W. R. 883 ; 
10 B. & S. 694. 

blackburn, J. — Gray v. West and Graven 
v. Smith decide that, in exercising their discre- 
tion, the Court may take as one clement for 
consideration the fact that an action of slander 
cannot be brought in the County Court. 

Craven v. Smith and Taylor v. Cass (18(59) 
L. R. 4 C. P. 614 ; 20 L. T. 667 ; 17 W. R. 
860, overruled. 

Cox v. Hill (1892) 67 L. T. 26. — MATHEW anti 
smith, jj Overruled as to power of under- 
sheriff to certify for costs. 

See County Courts Act. 1888, s. 116. 

Harris v. Judge (1892) 01 L. J. Q. B. 577 ; 
[1892] 2 Q. B. 565 , 67 L T. 19 ; 41 
W. R. 9.— LINDLEY, BOWEN and ICAY, 
L.JJ , discussed. 

White r. Colien (1893) 62 L. J. Q. B. 274 ; 
[1893] 1 Q. B. 580 ; 4 R. 352 ; 68 L. T. 305 ; 41 
W. R. 396.— -0. A. ESHER, M.R., LINDLEY and 
BOWEN, L.JJ. 

LINDLEY, L.J. (for the Court).~This appeal, 
raises the point left undetermined by Harris v. 
Judge. But that case turned on the same 
sections of the County Court Act, 1888, as have 
to be considered on the present occasion, and 
throws considerable light on their true con- 
struction, The sections are 65 and 116 of 51 & 
52 Yict. c. 43 Section 66 applies in terms to 
actions commenced in the High Court and sent 
for trial in the County Court. Section 116 
applies in terms to all actions brought m the 
High Court which might have been brought in 
the County Court. The two sections, therefore, 
are not mutually exclusive ; they may both stand 
together so far as their subject-matter is con- 
cerned ; and so far as they are not inconsistent 
they ought to be read together. This was the 
view taken in Harris v. Judge. Upon the par- 
ticular point which had then to be decided, the 
two sections could not be construed together, and 
sect. 65 was held to prevail over sect. 116 ; but 
it does not follow that the result ought to be the 
same m the present case. The last part of 
sect. 65 says in terms what scale of costs is to be 
allowed in the cases to which it relates. It applies 
as well to plaintiffs as to defendants ; but it does 
not say or mean that the costs which, if allowed, 
are to be taxed according to the scale mentioned, 
are in all cases to be allowed either to the plain- 
tiff or to the defendant. Whether they are to 
be allowed or not, and to whom, depends on 
other sections. The section which enables the 
County Court judge to give costs is sect. 113 ; 
but as regards actions brought in the High 
Court, but which might have been brought in 
the County Court, there are specific directions 
or rules contained m sect. 116, and these specific 
directions or rules must be applied by the judge 
of the County Court to whom an action brought 
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in the High Court, but which might have been 
brought in the County Court, is sent for trial 
This is what I said in Harris v. Judge, and 
which on consideration we are still of opinion 
is correct The language, however, which I used 
in Harris v. Judge , was too wide, and was under- 
stood by Cave, J. to mean that the County Court 
judge could give the certificate referred' to m 
sect. 11C We agree wjjth lnm that the County 
Court judge cannot do that, and my language 
to that extent ought, to be corrected. The clause 
in sect 1 1C relating to the certificate or order 
allowing casts can only come into operation 
where the action is tried in the High Court 
. . . We are of opinion (1) that the rules laid 
down in clauses 1 and 2 of sect. 11(3, depriving 
a plaintiff of costs wholly or partially, are 
applicable to all actions brought m the High 
Court which might have been brought in the 
County Court, whether tried in the High Court 
or ordered to bo tried in the County Court under 
sect. 65 ; and (2) that those rules apply to all 
the costs of such actions, and not only to so 
much of them as, m a case ordered to be 
tried in the County Court, have been incurred 
antecedently to such order. 

Harris v. Judge and White v, Cohen, 

followed. 

Dunn r. Appleton (1898) 67 L. J. Q. B. 428 ; 
[1898] 1 Q. 13. 564 ; 78 L. T. 24(5.— C.A. SMITH, 
RIGBY and COLLINS, L.JJ. 

Chambers v. Wiles (1855) 24 L. J. Q. B. 
267, overruled. 

Parr r. Lillicrap (1862) 1 H. & C. 615 ; 82 
L. J. Ex. 150 ; 9 Jur (N.S.) 80 ; 7 L. T. 425 ; 11 
W. R. 94.— EX 

Parr v. lillicrap {supra), approved. 

Bouldmg v Tyler (18(53) 32 L. J. Q. B. 85 ; 9 
Jur. (n.S.) 794 ; 11 W. R. 307 ; 3 B. & S. 473.— 

Q.B. 

Tonge v. Chadwick (1856) 5 E. & B 950; 
25 L. J. Q. B. 128 ; 2 Jur. (n.S.) 232 ; 4 
W. R. 266, overruled. 

Ascroft v. Foulkes (1856) 18 C. B. 261 : 25 
L. J. C. P 202; 2 Jur. (NS.) 449; 4 
W. R. 457, followed. 

Beard r. Perry (1862) 2 B. & S. 493 ; 31 L J. 
Q. B. 180 ; 8 Jur. (n.S.) 914 ; 6 L. T. 352 ; 10 
W. R. 619. 

Goldhill v. Clarke (1892) 68 L. T. 414 ; 5 R 
75.— CHARLES, J., disapproved. 

lovejoy v. Cole (1894) 64 L. J. Q. B. 120 ; 
[1894] 2 Q. B. 861 ; 10 R. 482 ; 71 L. T 
374 ; 43 W. R. 48.— HAWKINS and LAW- 
rance, J 3., followed. 

Chatfield v. Sedgwick (1879) 4 C. P. D. 459 ; 
‘27 W. R. 790— O.A., referred to. 

Solomon v. Mulliner (1900) [1901] 1 Q. B. 76 , 
70 L. J. K. B. 1(55 ; 83 L. T. 493 ; 49 W. R 364. 

— C.A. A. L. SMITH, M R. and COLLINS, L.J.. 

A. l. smith, m.r.— The words used in sect 116 
[of the County Courts Act, 1888] are, “ which 
could have been commenced in a County Court," 
instead of “ in which any relief is sought which 
can be given in a County Court." The question 
is whether the words used m sect. 116 do not 
really mean the same thing as those used in the 
former enactment. I read them as meaning 
“ which could ‘ properly ’ have been commenced 

O.C. 


in the County Court,” both as regards the 
character of the action and the amount really 
involved. At what time is it to be ascertained 
whether the action is, as regards amount, properly 
witlnn the jurisdiction of the County Court ? 
Not, in my opinion, at the time when the plain- 
tiff is stating what amount he thinks fit to claim 
on the writ or statement of claim, but at the time 
when the amount recoverable is adjudicated on 
by the proper tribunal or otherwise ascertained 
by the result. It cannot depend on the amount 
which the plaintiff chooses to claim. . . . With 
regard to the cases cited, there has been some 
confusion on the subject, and I do not think the 
decisions can all of them be reconciled with one 
another. If it be necessary to decide between 
them, I prefer the decision of Hawkins and Law- 
rance, JJ. in Lovejoy v. Cole , to that of Charles, 
J. in Goldhill v. Clarke, which I have great 
difficulty m following. I think that— as Brett, 
L.J. said in Chatjield v. Sedgwick, which was an 
express decision of the C. A with regard to 
words which, though not identical with those 
we have to construe, are m my opinion to the 
same effect — the amount the plaintiff claims has 
nothing to do with the matter. It is the amount 
which is in the result recovered that is material. 
— pp. 82, 83. 

Dixon v. Walker (1840) 7 M. & W. 214 ; 10 
L. J. Ex. 43 ; 8 D. P. C. 87, approved. 

Cooch v. Maltby (1864) 23 L. J. Q. B. 305 ; 
2 W. R. 557, disapproved. 

James r. Yane (Lord) (1860) 2 El. & El. 883 ; 
29 L. J. Q. B. 169 ; 6 Jur. (N.S.) 731 ; 2 L. T. 
281 ; 8 W. R, 446. 

Crompton, J. — Mr. Hindmarch, on moving 
for the rule, satisfied me that the prior decision 
{Dixon v. Walker) is more correct than the 
later, though I was at first inclined to think 
otherwise.— p. 888. 

Tattan v. G. W, Ry. (1860) 2 El. & El. 844 ; 
29 L. J. Q. B. 184 ; 6 Jur. (N.S.) 800 ; 8 
W. R. 606, discussed. 

Baylis i\ Lintott (1873) L. R. 8 C. P. 345; 42 
L. J. C. P. 119 ; 28 L. T. 666. 

BOVILL, C.J. — In the case of Tattan v. G. W. 
Ry. which was cited, the Q. B. treated the cause 
of action as one founded on tort ; but the L.C.J. 
expressed his regret at the anomalous state of 
the law, by which an option being given to the 
plaintiff to sue in either form, the right of costs 
depended merely upon the form of the declara- 
tion. It is sufficient to say with regard to that 
case, that the Court considered the form of 
declaration to amount to case and not contract. 
There was no statement there of any promise or 
consideration as in this case ; but the cause of 
action was founded wholly on the breach of 
duty. The case is, therefore, clearly distinguish- 
able from the present, inasmuch as it proceeds 
on the precise character of the cause of action 
as alleged in the declaration, which was wholly 
different from that in the present case (p. 347), 
Looking at those authorities, Leqge v. Tucker 
(1 H. & N. 500 ; 26 L. J. Ex. 71) ‘and Morgan v. 
Rarey (6 H. & N. 265 ; 30 L. J. Ex. 131), if it 
were now necessary to consider the ease of Tattan 
v. G. W. By., and to decide upon what seems to 
amount to a conflict of authority, I should be 
disposed to adopt the decisions of the Court of 
Exchequer and the principles on which they are 
based ; but it is not necessary to do so m this 

24 
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case, inasmuch as it is distinguishable from 
Tattan v. G. IF. Ry. in the form of the 
declaration. — p. 34S. 

Pontifex v. Midland Ry. (1S76) 35 L. T. 706 : 
25 ,W. ft. 215. — q.b. ; merged m C.A., but see 
S. C. (1877) 47 L. J. Q B. 2S ; 3 Q. B. D. 23 ; 
37 L. T. 403 ; 26 W. E. 209— Q.B. 

Tattan v. G. W. By., disapproved. 

Pontifex v. Midland Ky. (1877) 47 L. J. 
Q. B. 28 ; 3 Q. B. D. 23 ; 37 L. T. 403 ; 26 
W. E. 209. — Q.B., distinguished. 

Fleming r. M. S. & L. Ey. (1878) 4 Q. B. D. 81 ; 
39 L. T. 555 ; 27 W. E. 481— O.A. 

B ham well, l.j. (for himself, BAGGALLAY and 
Thesiger, loj.). — I t is unnecessary for us to 
determine whether Tattan y. G. W. Ry. was 
rightly decided ; for it came before the Court of 
Q. B. before the passing of the County Courts 
Act (30 lie 31 Yict. c. 142), s. 5 ; but we may say 
that we are not satisfied with the decision in 
that case. ... It is manifest that Pontifex v. 
^Midland Ry. is Yery distinguishable from the 
present case. Here the real ground of complaint 
was the breach of the contract to deliver. 

Pontifex v, Midland Ey. and Fleming v. 
M. S. & 1. Ry., applied. 

Taylor r. M. 3. & L. Ey. (1894) 64 L. J. Q. B. 
6 ; [1895] IQ B. 134 ; 14 E. 34 ; 71 L. T. 596 : 
43 W. R. 120 ; 59 J. P. 100. — c.A. BINDLEY and 
SMITH, L.JJ. 

Taylor v. M. S. & L. Ry., explained. 

Kelly r. Metropolitan Ry. (1S95) 64 L. J. Q B. 
568 ; [1895] 1 Q. B. 944; 14 R. 417; 72 L. T. 
551 ; 43 W. R. 497 ; 59 J. P. 437— C.A. ESHER, 
M.R., SMITH and RIGBY, L.JJ. 

Eanhy v. Lamb (1S61) 31 L. J. C. P. 17 ; 11 
C. B. (N.S.) 423 ; 5 L. T. 353 ; 10 W. R. 
43, followed. 

St. John’s College, Cambridge v. Pierrepont 
(1S91) 61 L. J. Q. B. 19 ; 66 L. T. 88- 
DAY and GRANTHAM, jj., overruled . 

Keates r. Woodward (1902) 71 L. J. K. B. 
325 ; [1902] 1 K. B. 532 ; 86 L T. 369 ; 50 W. R. 
258. — C .A. COLLINS, M.R., ROMER and MATHEW, 
L.JJ. 

COLLINS, M.'R. — There is the case of St. John's 
College , Cambridge v. Pierrepont , to which I 
have already referred, in which the opposite 
view has been taken ; but it is remarkable that 
the earlier case of Dauby v. Lamb does not 
appear to have been cited, and I cannot say 
what the opinion of the Court would have been 
had that case been brought to their attention. 
It seems to me that there is a preponderating 
authority for the view that I have indicated — 
that, the fair meaning of the words “action 
founded on tort" in sect 116, sub-sect. 2, is that 
a tort should be the gist of the action, and that 
the section is not applicable to an action which, 
though nominally to recover damages for a tort, 
includes, as the main relief sought, a claim for 
au injunction. 

ROMER, L.J. — It seems to me that the view 
taken of this matter by the C. A. in Ireland, 
and by the Q. B. D. in Bradley v. Archibald 
( (1899) 2 1. E. 108), is a sound view, and that 
St , John's College , Cambridge y. Pierrepont was 
wrongly decided. 


Keates v. "Woodward, applied. 

Du Pasquier v. Cadbury (1902) 72 L. J. K. B. 
78 — C.A. COLLINS, M.R. and MATHEW, L.J. 

Hayter v. Fish (1848) 6 C. B. 568 ; 6 D. & L. 
355 ; 18 L. J. C. P. 68 ; 12 Jur. 1004, held 
overruled. 

Room r. Cottam (1S50) 5 Ex. 820. 

PARKE, B. — I much doubt the propriety of the 
decision in Hayter v. jFu.Ii. It has, however, 
since been considered by the Court of Common 
Pleas in the case of Kirby v. Hickson, and 
expressly overruled. — p. 821. 

Heaves v. Spooner (1S87) 57 L. T. 879 ; 36 
W. E. 62. — Stephen and Charles, jj. ; reversed, 
(1887) 58 L. T. 164; 36 W. R 257.— O.A. 
bowen and pry, l.jj. 

Hatch v. Lewis (1831) 7 H. & N. 367 ; 31 
L. J. Ex. 26 ; 7 Jur. (N.S.) 1085 ; 5 L. T. 
254 ; 10 W. E. 58, distinguished 

Hinde r. Sheppard (1871) L! E. 7 Ex. 21 ; 41 
L. J. Ex. 25 ; 25 L. T. 500 ; 20 W. E. 99— EX. 

kelly, c.B. — It was contended that the case 
of Hatch v. Lewis was an authority that the 
Court would not interfere with the discretion of 
the judge at Nisi Prius (as to costs) ; but that 
case was wholly different. It was an action 
brought for the recovery of damages merely, but 
the present action is brought to try a right 
which, if it existed, would materially affect the 
value of the plaintiff’s land. — p. 23. bramwell 
and OH ANN ELL, bb. concurred; Oleasby, b. 
doubting. 

Hinde v. Sheppard, followed. , 

Barlow v . Briggs (1872) 27 L. T. 159 ; 20 W. E. 
866 . 

Hinde v. Sheppard, observed upon. 

Strachey v . Osborne (Lord) (1874) L. E. 10 
C. P. 92 ; 44 L. J. C. P. 6; 31 L. T. 374 ; 23 
W. E. 76— c.P. 

Coleridge, c.J. — Hinde v. Sheppard is an 
authority for saying, not only that the Court 
may, but that they ought to, review the discre- 
tion of the judge if satisfied that he has exercised 
it erroneously. There a right to land was in 
issue. Willes, J. refused to certify at the trial ; 
and a judge at chambers also refused, under the 
latter part of this section (sect. 5 of 30 & 81 
Viet. c. 142), to make an order for costs. The 
Court of Ex. were divided on this question. The 
L.C.B. and Bramwell and ChanneLl, BB., were 
in favour of a review of the judge’s discretion. 
Cleasby, B. not differing from the rest of the 
Court, thought the plaintiff ought not to be 
allowed to question the jurisdiction of the judge, 
save under very exceptional ciroumstances. If 
that case be takeh as deciding that, where a 
title or right comes m issue, the presiding judge 
is bound to certify, as the language of Brain- 
well, B. might seem to import, it is a pity that 
the legislature should have passed two or three 
Acts to so little purpose, seeing that some right 
is nearly always m issue. The section m question, 
as it seems to me, implies a discretion in the 
judge to grant or withhold his certificate, accord- 
ing to the impression made upon his mind by 
the facts appearing before him. The L.C.B., 
m Hinde v. Sheppard, though he differed from 
the exercise of discretion by Willes, J,, and 
overruled it, does not m his judgment in reality 
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go further than the Courts had gone before ; and | 
it is clearly too late now to dispute their right | 
to do so. All that that case must be taken to 
decide is that, in certain eases, the Court will 
overrule the discretion of the judge. It decides 
no principle, but merely that the judge was 
wrong m that case, which in this case I do not 
think he was. — p. 95. 

Burdon v. Flower (1839) 7 D. P. C. 7S6, 

approved. 

Bentley v. Dawes (1851) 10 Ex 317 ; 23 
L. J. Ex. 279 ; 18 Jur. 837, not followed. 

Dunston r Paterson (1S58) 5 C. B. (N.s.) 279 ; 
28 L. J. C. P. 185. 

WILLES, J. — It appears to me that the costs 
under the 3 & 1 Will 1, c. 12, s. 31, are the same 
as those under the S & 9 Will. 3, c. 11, s. 3 ; and 
not, as has been contended on the part of the 
plaintiff, interlocutory costs, hut costs which are 
to be taxed on the final results of the cause. If 
so, the decision of the Court m Burden v. Flower 
was right, and that of the Court of Ex. m 
Bentley v. Dawes is not to be sustained. — p. 286. 

7. Set-off, of. 

Holtby v. Hodgson (18S9) 59 L. J. Q. B. 46 , 
21 Q. B. D. 103 ; 62 L. T. 151 ; 38 W. R. 
68. — C.A. ESHER, M.R., LINDLEY and 
lopes, L.J.T., followed. 

Pelton v. Harrison (1891) 61 L. J. Q. B. 141 ; 
[1892] 1 Q. B. 118 ; 65 L. T. 815.— C.A. LOPES 
and KAY, L.JJ. 

Adams, In re, Griffin, Ex parte (18S0) 49 
L. J. Bk. 28 ; 11 Oh. D. 37; 42 L. T. 
704 ; 28 W. R. 711.— O.A. JAMES, BRETT 
and COTTON, L.JJ., followed. 

Bassett, In re, Lewis, Ex parte (1895) 65 
L. J. Q. B. 144 ; [1896] 1 Q. B. 219 ; 73 L. T. 
736 ; 41 W. R. 210.— v. WILLIAMS, j. 

Wright v. Chard (1859) 4 Drew. 702 ; 1 
L. T. 182 ; 8 W. R. 122, limited. 

Kevan r. Crawford (1877) 6 Ch. D. 29 ; 16 
L. J. Ch. 729 ; 37 L. T. 322 ; 26 W. R. 19.— C.A. 

JESSEL, M.R. — Instead of dismissing the whole 
of the rest of the bill with costs, the Vice-Chan- 
cellor gave no costs, and the ground on which he 
gave no costs to Mr. and Mrs. C. was this ; not 
that he was of opinion they were not entitled to 
costs, but he thought himself bound by a deci- 
sion of Kindersley, V.-C.,in Wright v. Chard , to 
give no costs in a case relating to separate estate 
of the wife where the husband and wife joined 
as co-defendants. When the case comes to be 
examined it will be found not to be an authority 
for any such general proposition. It was a very 
peculiar case. I am far from saying the par- 
ticular order in that case was not right, but the 
general rule is not touched by it. — p. 10. 

Edwards v. Hope (1885) 51 L. J. Q. B. 379 ; 
11 Q. B. D. 922 ; 53 L. T. 69 ; 33 W. R. 
672.— O. A. BRETT, M R,, BAGGALLAY and 
BOWEN, L.JJ., followed. 

Blakey v. Latham (1889) 41 Ch. D. 518 ; 60 
L. T. 621 ; 37 W. R. 569.— kay, j. 

Edwards v. Hope, applied. 

Hassell v. Stanley (1896) 65 L. J. Ch. 491 ; 
[1896] 1 Ch. 607 ; 71 L. T. 375 ; 14 W. R. 105.— 

CHITTY, J. 


8. Appeal for. 

Gilbert, In re, Gilbert v. Hudlestone (1885) 
51 L. J. Oh. 751 ; 28 Ch. D. 519 ; 52 L. T. 
8 ; 33 W. It. 832. — C.A. BAGGALLAY, 

BOWEN and FRY, l jj. ; and Smith v. 
Buchan (1S88) 58 L. T. 710 ; 36 W. R. 631. 
— KAY, J., approved. 

Young r. Thomas (1S92) 61 L. J. Ch. 196 ; 
[1892] 2 Ch. 131 ; 66 L. T. 575 ; 10 W. R. 16S. 
— C.A. LINDLEY, BOWEN and KAY, L.JJ. 

Farrow v. Austin (1881) 18 Ch. D. 68 ; 
15 L. T. 227 ; 30 W. R. 50.— C.A. 

JE8SEL, M.R., BAGGALLAY and LUSH, 
L.JJ , followed. 

Hoskins, In re (1877) 46 L. J. Ch. 817 ; 6 Ch. 
D. 2S1 ; 25 W. R. 779, disapproved. 

Turner v. Hancock (1882) 20 Ch. D. 303 : 51 
L. J. Ch. 517 ; 46 L. T 750 ; 30 W. R. 480. 

jessel, M.R. — It is clear, in my opinion, that 
this is a case in which an appeal as to costs 
is allowable. The only excuse for the objec- 
tion to the appeal is the recent case of In 
re Hosluns. In Catterell v. Stratton [42 L. J. 
Ch. 417 ; L. R. S Ch. 295. See « Mortgage ”], 
the claim of trustees for costs is rightly put 
on the same footing as that of mortgagees 
(p. 304). . . . But it is said that In' re Hosluns 
is to a different effect. In that case Lord 
Justice James is reported to have said, “The 
present case is not a case where the appellant 
is e,v dehtto justifies entitled to costs ; the costs 
of a trustee being subject to the discretion of 
the Court.” If we have to choose between the 
authority of Lord Selborne [in Cotterell v. Strut- 
ton] and Lord Justice James, I should be inclined 
to follow Lord Selborne’s decision. But I go 
farther. I think it was not m the power of the 
Court, in In re Hosluns, to overrule the previous 
authorities ; therefore I must take the decision 
m that case to have been founded on a mistaken 
view of the law, and to be subject to review. 
— p. 305. 

Farrow v. Austin is directly in point. — p. 306. 

Farrow v. Austin, observed upon but 
followed. 

McClellan, In re, McClellan v. McClellan (1885) 
29 Ch. D. 495 ; 54 L. J. Ch. 659 ; 52 L. T. 741 , 
33 W. R. 888.— C A. 

cotton, L.J. — I should myself have had some 
doubt whether a residuary legatee, either abso- 
lutely or for life m the whole residue, is in the 
position of a person who has a right to the costs 
of an administration action out of the estate, 
unless he has been guilty of some misconduct. 
But the decision of the Court of Appeal in 
j Farrow v. Austin is, that a residuary legatee 
or executor filing a bill for administration 
has a right to have his costs out of the 
estate unless that right is displaced by show- 
ing some special grounds for depriving him 
of them. — p. 498. 

McClellan, In re, McClellag. v. McClellan, 

explained. 

Quarrell v. Beckford (1816) 1 Madd. 269 ; 
and Wilson v. Metcalfe. (1826) 1 
Russ. 530. — M.R., distinguished. 

Brown r. Burdett (1887) 37 Ch. D. 207 ; 68 
L. T. 571 ; 36 W. R. 225. — C.A. COTTON and 
LINDLEY, L.JJ. 


24—2 
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diaries v. Jones (18S6) 56 L. J. Ch. 161 ; 33 
Ch. D. 80 ; 55 L. T. 331 ; 35 W. R. 88.— 

C A. COTTON. LINDLEY and LOPES, L.JJ., 
explai tied. 

Chennell, In re, Jones v. Chennell (1S7S) 
47 L. J. Ch. 80 ; 8 Cli. D 492 ; 38 L T. 
494 ; 26 W. R. 595. — C.A., approved. 

Bedtloe, In re, Downes v. Cottam (1892) 62 
L. J. Ch. 233 : [1893] 1 Ch. 547 ; 2 E. 223 , 6S 
L. T. 595 ; 41 W. R. 177.— C.A. LINDLEY, 
BOWEN and SMITH, L JJ. 

LINDLEY, L.J — The rule (Orel. LXV. r. 1) 
provides that the costs of all proceedings in the 
S. C. are to he in the discretion of the Court or 
judge. ... It does not mean in a case where an 
estate is being administered by the Court, that 
the costs of an independent proceeding which is 
only incidentally connected with the adminis- 
tration are to be m the discretion of the judge 
who is administering the estate. Although such 
costs are costs in relation to the action in which 
they are incurred, the moment a trustee comes 
to the Court of administration, and asks that 
such costs shall be allowed out of the trust 
estate, they cease to be costs, and become charges 
and expenses. . . . They are no longer costs in 
the discretion of the Court. I should have 
thought on principle that this was plain, had it 
not been for the case of Charles v. Jones The 
distinction I have taken between costs m the 
discretion of the Court under sect. 49 [of the 
Judicature Act, 1873], and charges and expenses 
was pointed out in fa re Chennell . where it was 
held that an appeal lay from an order allowing 
a trustee certain charges and expenses. . . . 
Charles v. Junes looked at first as though it were 
a decision the other way ; but a closer examina- 
tion of that case shows that it is not so. . . . 
It is true that there is a passage in the judg- 
ment of Cotton, L.J., which looks as if some 
question had been raised as to charges and 
expenses as distinguished from costs : hut I 
think the point before us was not really before 
the 0. A. in that case, and was not involved m 
the decision of the Court. . . . The ambiguity 
which that case presented when first looked at 
has been removed by examining the entry m the 
registrar’s hooks of the actual orders made by 
Bacon. V.-C., and the C. A., from which it appears 
that the orders contain no mention of charges 
and expenses. . . pp. 235, 236. 

The City of Manchester (18S0) 49 L. J. P. 

81 ; 5 P. D. 221 ; 42 L. T. 521 ; 4 Asp. 

M. C. 412. — c. A., followed on one point. 

Charles v. Jones, not followed. 

Bew v. Bew (1899) 6S L. J. Ch. 657 ; [1899] 
2 Ch. 467 ; 81 L. T. 284 ; 48 W. R. 124.— OA. 

LINDLEY, M.R., SIR E. H. JEUNE and ROMER, L.J. 

.LINDLEY, M.R. (for the Court). — The City of 
Manchester was not cited in Charles v. Jones, 
and the view expressed by Cotton, L.J. [in the 
latter case] is this : Even if the judge did not 
‘ exercise bis discretion,’ if it is a case in which 
the Act leaYes the costs to the discretion of the 
judge, it takes away the power of this Court to 
entertain an appeal from his decision.” If The 
City of Manchester had been before the Court he 
would probably not have expressed himself m 
quite those terms ; but it is obvious that the two 
views cannot stand together, and the conclusion 
which we have arrived at is that the interpreta- 
tion put upon the section m The City of Man- 
chester is the right one — that is, if the costs are 


in the discretion of the judge, the Court of Appeal 
will assume that the judge has exercised his dis- 
cretion, unless it is satisfied that he has not done 
so, hut has applied some rule which in fact 
excluded his discretion. — p. 659. 

Charles v. Jones, approved. 

Chennell, In re, Jones v. Chennell (1878) 
47 L. J. Ch 583 ; 8 Ch. D. 492 ; 38 L. T. 
494 ; 26 W. R. 595.— C.A., disapproved. 

Bew v. Bew (1899).— C.A. LINDLEY, M.R., SIR 
E. H. JEUNE and ROMER, L J. 

lindley, m.r. (for the Court). — There is a 
discrepancy between Charles v. Jones and Chen- 
nell , In re. ... In Chennell, In re, the Court, 
in the language of Sir George Jessel, M.R., laid 
down that an appeal without leave would lie 
where the older included trustees’ charges and 
expenses m the costs of the action — that is, if 
the three things were included in the order 
together, an appeal would he as to the costs of 
the action only, without reference to the ques- 
tion whether there was anything else in the 
order which was open to objection. That is 
inconsistent with Charles v. Jones , and on that 
point we think that Charles v. Jones ought to be 
followed. You cannot have an appeal as to 
costs by invoking m aid another part of the 
order as to which there is no complaint. On 
that we adopt the view of Cotton, L J„ m 
Charles v. Jones — that is, you eannot appeal as 
to costs only if there is nothing wrong with the 
order as to charges and expenses. — p. 659. 

Chennell, In re, Jones v. Chennell, ex- 
plained. 

Pain v. Bowden (1896) 65 L. J. Q. B. 530 ; 
[1896] 2 Q. B. 301 , 75 L. T. 102 ; 45 W. R. 48. 

—GAVE and WILLS, JJ. 

cave, J. — It was never intended in Chennell, 
In re, Junfs v. Chennell, to lay down that, be- 
cause certain costs [namely, the costs of a 
trustee] weie not in the discretion of the judge, 
therefore they should not be taxed at all. 


COUNTY COURT. 

1. Jurisdiction. 

Beard v. Knight (1858) 8 E. & B. 865 ; 27 
L. J. Q. B. 359 ; 4 Jur. (N.S.) 782 ; 6 W. R. 
226 ; and Poulger v. Taylor (1860) 6 
H. & N 202 ; 29 L. J. Ex. 154 ; 1 L. T. 
481 ; 8 W. R. 279, distinguished. 

Hughes v Smallwood (1890) 59 L. J, Q, B. 
603 ; 25 Q. B D 306 ; 63 L. T. 198 j 55 J. P. 
182. — COLERIDGE, c J. and WILLS, J. 

Bailey v. Bryant (1858) 5 Jur. (n.s.) 468 ; 
28 L. J. Q. B. 86 ; 1 El. & El. 340, 
■dissented from. 

Butler v. Ablewhite (1859) 28 L. J. C. P. 292 ; 
6 C. B. (N.s.) 740 ; 5 Jur. (N.S.) 1268 ; 7 W. R. 
583. 

Crowder, J. (for the Court). — We regret to 
say. that, after the fullest consideration, and 
with the greatest deference and respect for the 
opimon of the Court of Queen's Bench, we find 
ourselves compelled to arrive at a different con- 
clusion. 
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Bourne v. S. E. By. (1855) 26 L. T. (o.s.) 

60,196, disapproved. 

Shlels e. G. N. Ry. (1861) 80 L. J. Q. B 381 : 

7 Jur. (N.S.) 631 ; 1 L. T. 479 ; 9 W. R 739. 

HILL, J — I cannot treat, therefore, the expres- 
sion of opinion reported in the note referred to as 
anything more than a mere obiter dictum , and 
not as a judgment of the Court. — p. 632. 

Shiels v. Gr. N. By., affirmed 
Brown r. L. & N. W. Ry. (1863) 32 L. J. Q. B. 
318 ; 4 B. & S. 326 ; 10 Jur. (N.s.) 234 ; 11 W.R. 
884. 

Buckley v. Hann (1850) 19 L. J. Ex. 151 ; 5 
Ex. 43 ; 7 D. & L 188 ; 14 Jur. 226 ; and 
Sangster v. Kay (or Cave) (1850) 19 L. J 
Ex. 314; 8 Ex 386; S. C. mm. Glennie 
v. Delmar, 1 L. M. & P. 402, followed. 
Graham v. Lewis (1888) 5S L. J. Q. B. 117 ; 
22 Q. B. D. 1 : 37 W. R. 73 ; 53 J. P. 116.— C.A. 
ISSUER, M.R., PRY and LOPES, L.JJ. 

Corbett v. General Steam Navigation Co. 
(1859) 4 H. & N. 482 ; 2S L. J. Ex. 214 ; 
7 W. R. 498, distinguished. 

La Bourgogne (1898) 68 L. J. P. 9 ; [1899] 
P. 1 ; 79 L. T. 331 ; 8 Asp. M. C. 462.— C.A. 
SMITH and COLLINS, L.JJ. ; affirmed , 68 L. J. P. 
104 ; [1899] A. C. 431 ; 80 L. T. 845 ; 8 Asp. 
M. 0. 550.— H L. (E ). LORDS HALSBURY, L.C., 
MAONAGHTEN, MORRIS and SHAND. 

Walesby v, Gouldstone (1866) 35 L. J. C. P. 
302 , L. R. 1 C. P. 567 ; 12 Jur. (N.s.) 
873 ; 14 L. T. 662 ; 14 W. R. 899, 
followed. 

Percival v. Pedley (1887) 18 Q. B. D. 635 ; 
35 W. R. 566.— MATHEW and CAVE, JJ., 
considered and distinguished. 

Hubbard r. Goodloy (1890) 59 L. J. Q.B 285 ; 
25 Q. B. D. 156 ; 62 L. T. 736 ; 38 W. R. 639.— 
HUDDLESTON, B. and GRANTHAM, J. 

Percival v. Pedley, followed. 

Hubbard v. Goodley, not followed. 

Lovejoy r. Cole (1894) 64 L. J. Q. B. 120 ; 
[1894] 2 Q. B. S61 ; 10 R. 482 ; 71 L. T. 374 ; 
43 W. R. 48.— HAWKINS and LAWRANCE, JJ. 

Grimbly v. Aykroyd (1847) 1 Ex. 479 ; 3 D. 
& L. 701 ; 17 L. J. Ex. 157 ; 12 Jur. 357, 
•referred to. 

James v. Evans & Co. (1897) 66 L. J. Q. B. 
742 ; [1897] 2 Q. B. 180 ; 77 L. T. 78 ; 45 W.R. 
654 ; 61 J. P. 631.— HAWKINS and WRIGHT, JJ. 

Crowley v. Vitty (1S52) 7 Ex. 319 ; 21 L. J. 

Ex. 135, disapproved. 

Harrington (Earl) v. Ramsay (1853) 8 Ex. 
879 ; 22 L. J. Ex. 326 ; 17 Jur. 1029 ; 1 W. R. 
456 ; S. C , 2 El. & Bl. 669 ; 22 L. J. Ex. 460 ; 
1 W. R. 470. 

Campbell, C.J. — In Crowley v. Vitty, Parke, 
B. is reported to have said (21 L. J. Ex. 136) : 

The County Court has no jurisdiction if the 
rent, is' above 50Z.” But the question -we have to 
consider was not much discussed there, and the 
distinction between rent and value was taken. 
In Fearon v. Nnrcall (an earlier case) (5 D. & 
L. 445; 13 Jur. 325) Patteson, J. declared 
himself to be of the contrary opinion; and to 
this opinion, upon a motion for a prohibition 
in this very case, the judges of the Court 
of Exchequer unanimously adhered, after time 


taken to consider. I therefore come to the con- 
clusion that the County Court has jurisdiction, 
and that this rule for a prohibition ought to be 
discharged. My brother Erie has seen this 
judgment, and entirely agrees with it. 

Crompton, J. dissented from the above, pre- 
ferring to follow the later case of Crowley v. 
Vitty. 

Harrington (Earl) v. Ramsay and Friend v. 
Shaw (1887) 57 L. J. Q.<B. 227 ; 20 Q. B. D 374 ; 
58 L. T. 89 ; 36 W. R. 236 ; 52 J. P. 438.— WILLS 
and GRANTHAM, JJ. 

See now County Courts Act, 1888 (51 & 52 
Viet. c. 13), s. 138. 

Thompson v. Ingham (1850) 19 L. J. Q. B. 
189 : 14 Q. B. 710 ; 14 Jur. 429.— Q.B. , 
e-rplai ned. 

Baker, Ex parte (1857) 26 L. J. M. C. 155 ; 2 
H. & N. 219 ; 3 Jur. (N.s.) 514.— EX. 

Hawkins v. Rutter (1891) 61 L. J. Q, B. 
146 ; [1892] 1 Q. B. 668 ; 40 W. R. 238. 
—COLERIDGE, O.J. and SMITH, J., con- 
sidered. 

Ho worth v. Sutcliffe (1895) 64 L. J. Q. B. 
729 ; [1895] 2 Q. B. 358 ; 14 R. 722 : 73 L. T. 
277 ; 44 W. R, 33 ; 59 J. P. 678.— O.A. KAY 
and smith, l.jj. 

Stolworthy v. Powell (1886) 65 L J. Q. B. 
228; 54 L. T. 795 . — mathew and SMITH, 
JJ , doubted. 

Bassano v. Bradley (1896) 65 L. J. Q. B. 479 ; 
[1896] 1 Q. B. 645 ; 74 L. T. 653 ; 44 W. R. 
576. — RUSSELL, 0 J. and WRIGHT, j. 

russell, C.J. — I should desire very seriously 
to consider that decision before assenting to it : 
and I do not pray it in aid in deciding the present 
case. 

2. Transfer op Actions prom High Court. 

Osborne v. Homburg (1875) 45 L. J. Ex. 
65 ; 1 Ex. D. 4S ; 33 L. T. 534 ; 24 W. R. 
161, approved and folio iced. 

Foster v. Usherwood (1877) 47 L. J Ex. 30 ; 
3 Ex. D. 1 ; 37 L. T. 389 ; 26 W. Ii. 94.— 0 A. 

Foster v. Usherwood, referred to. 

Gray v. Hopper (1888) 57 L. J. Q. B. 505 ; 21 
Q. B. D. 246 ; 59 L. T.286 ; 36 W. R. 746.— C A. 
ESHER, M.R. and LINDLEY, l.j. 

Foster v. Usherwood, followed. 

Gray v. Hopper (1888) 57 L. J, Q. B. 505‘; 
21 Q. B. D. 246 ; 59 L. T. 286 ; 36 W. R. 
746.— C.A. 'ESHER, M.R. and LINDLEY, 
L.J , referred to. 

Hodgson v. Bell (1890) 5D L. J. Q. B 231 ; 24 
Q. B. D. 525 ; 62 L. T. 481 , 38 W. R. 325;— 0 A. 
COLERIDGE, C.J., ESHER, M.R. and PRY, L.J. ; 
reversing 24 Q. B. D. 302 ; 54 J. P. 455. 

Jones v. James (1850) 19 L. J. Q. B. 257 ; 

1 L. M. & P. 6 o, followed. 

Mackay v. Bannister (1SS5$ 55 L. J. Q. B. 
106 , 16 Q. B. D. 174 ; 53 L. T. 567 ; 
34 W. E. 121. — POLLOCK, B. and MANX sty, 
J., distinguished . 

Mouflet v. Washburn (18S6) 54 L. T. 16. 
hannen, P. — The case was remitted, upon 
the order of a master, to the County Court 
for trial, and to this course it is sworn that 
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the defendant consented. When the case came 
on for hearing the defendant took a preliminary 
objection, on which he failed, and the case was 
adjourned for hearing on the award. The defen- 
dant, some time after, moved for a prohibition 
forbidding the case to be hcaid in the County 
Court, on the ground that some of the items m 
the counter-claim were of an unliquidated cha- 
racter ; and he relied upon the recent case of 
Mad: ay v. Bannister, in which it was held that 
an action, although for a sum not exceeding 50Z., 
cannot be remitted, under 1!) & 20 Viet. c. 108, 
s. 26, to the County Court for trial if there be a 
counter-claim for unliquidated damages. W e are 
bound by that decision, but in my opinion there 
are facts in this ease which did not exist in that, 
and which clearly distinguish the two. In this 
case the order remitting the case for trial to the 
County Court was made by consent, and the 
defendant appeared in the County Court, and 
apparently then took objections other than those 
now x'eiied upon on his behalf. The case of Jones 
l'. James seems to me to he directly in point. 

Jones v. James, followed. 

Moore n. Gamsee (1890) 59 L. J. Q. B. 305; 
25 Q. B. D. 244 ; 38 W. R. (169. — CAVE and 
SMITH, JJ. 

Mackay v. Bannister, distinguished. 

Guilford r. Lambeth (1894) 64 L. J. Q. B. 95 ; 
[1895] 1 Q. B. 92 ; 14 R. SG ; 71 L. T. 738 ; 
43 W. B. 97. — c.A. ESHEB, M.R., lopes and 
RIGB V, L..TJ. 

ESHER, M.R. — If that decision had been applic- 
able to the section now before us [sect. 65 of the 
County Courts Act, 1888] we should have had 
to consider whether we agreed with it. Even if it 
had been applicable to this section, it would not 
have been binding on us, and I am disposed to 
think I should not have agreed with it. But 
there is no occasion for us to overrule it. It was 
a decision on another Act of Parliament, which 
has been repealed, and it is no authority with 
regard to the construction of the Act now in 
question. 

Jones v. James and Mouflet v. Washburn, 

referred to. 

Farquharson r. Morgan (1894) 63 L. J. Q. B. 
474 ; [1894] 1 Q„ B. 552 ; 9 E. 202 ; 70 L. T. 152 ; 
42 W. R. 306 ; 58 J. P. 495. — C.A. LORD 
HALSBURY, LOPES and DAVEY, L.JJ. 

Jones v. James ; Mouflet v. Washburn, and 

Moore v. Gamgee, explained. 

Alderson %\ Palliser (1901) 70 L.J.E. B. 935 ; 
[1901] 2 K. B. 833 ; 85 L. T. 210 ; 49 W. R. 706. 
—C.A. WILLIAMS and STIRLING, L.JJ. 

Palmer v. Roberts (1873) 29 L. T. 403 ; 22 

W. R. 577, n., followed. 

Walsh v. Smith (1874) 30 L. T. 304 ; 22 W. R. 
576.— EX. 

Scutt v. Freeman (1877) 46 L. J. Q. B. 173 ; 

2 Q. B. I>. 177 ; 35 L. T. 939 ; 25 W. II. 

251 , followed. 

Johnson V. Wilson (18S2) 46 L. T. 647.— c.A. 

Bowles v. Drake (1881) 51 L. J. Q. B. 66 ; 

8 Q. B. D. 325 ; 45 L. T. 576 ; 30 W. R. 

333. — C.A., distinguished. 

Balmforth v. Pledge (1866) 35 L. J. Q. B. 


169; L. R. 1 Q„ B. 427; 6 B. & S. 425 ; 
12 Jur. (N.s.) 644 ; 14 L T. 361, approved. 

Babbage r. Coulbourn (1882) 52 L. J. Q- B. 50 ; 
9 Q. B. D. 235 ; 46 L. T. 515 ; 30 W. R. 950.— 

C.A. BRETT and COTTON, L.JJ. 

Keeble v. Bennett (1894) 63 L. J. Q. B. 
694 ; [1894] 2 Q. B. 329 ; 10 R. 290 ; 71 
L. T. 247 : 42 W„ R. 539.— CAVE and 
COLLINS, JJ.. distinguished. 

Bailey r. Watson (1898) 67 L. J. Q B. 802 ; 
[1898] 2 Q. B. 270 ; 7S L. T. 720.— DAY and 

LAWRANCE, JJ. 

Keeble v. Bennett, approved and followed. 

Bailey r. Watson, overruled. 

White v. Headland's Patent Electric Storage 
Battery Co. (1899) 68 L. J. Q. B. 354 ; [1899] 
1 Q. B. 507 ; 80 L. T. 442 ; 47 W. R. 273.— C.A. 
SMITH, CHITTY and COLLINS, L.JJ. 

smith, L.J. — As to the cases which have been 
cited to us m my opinion, the decision m Keeble 
v. Bennett, was right. In Bailey v. Watson the 
previous case of Keeble v. Bennett was distin- 
guished on the ground that in the first-mentioned 
case there was a judgment in the High Court for 
a certain amount and also for costs. In my 
opinion this makes no difference. — p, 356. 

White v. Headland’s Patent Electric Stor- 
age Battery Co., followed. 

Wright v. Bull (1900) 69 L. J. Q. B. 529 ; 
[1900] 2 Q. B. 124 ; 82 L. T. 568.— RIDLEY and 

DARLING, JJ. 

Armitage v. Fison (1892) 67 L. T. 415.— 
day and CHARLES, JJ., overruled. 

White e. Cohen (1893) 62 L. J. Q. B. 274 ; 
[1893] l.Q. B. 580 ; 4 E. 352 ; 68 L. T. 305 ; 41 
W. R. 396.— C.A. ESHER, M.R., LINDLEY and 
BOWEN, L.JJ. 

lindley, l.j. (for the Court). — Again it was 
urged that the costs referred to in sect, 116 were 
not all the costs of the action, but only those 
incurred in the High Court, and that m a case 
brought m the High Court and ordered to be 
tried m the County Court, under sect. 65, the 
plaintiff might lose the costs incurred by him in 
the High Court, and yet recover the costs incurred 
by him in the County Court. For this construc- 
tion reliance was placed on Armtaye v. Fison $ 
Co. With deference to the learned judges who 
decided that case, we think the language of 
sect. 116, if it applies at all, is too clear and unam- 
biguous to be confined to part only of the plaintiff’s 
costs. In the cases to which the section applies, 
if the plaintiff recovers less than 2 01. in an 
action founded on contract, the section says “he 
shall not be entitled to any costs of the action," 
unless he gets such a certificate as is afterwards 
mentioned, and which m an action ordered ito be 
tried m a County Court, under sect. 65, the plain- 
tiff cannot get. For these reasons, we are of 
opinion : first, that the rules laid down m clauses 
1 and 2 of sect. 116, depriving a plaintiff of costs, 
wholly or partially, are applicable to all actions 
brought m the High Court which might have 
been brought m the County Court, whether tried 
in the High Court, or ordered to be tried in the 
County Court under sect. 65 ; and secondly, that 
those rules apply to all the costs of such action, 
and not only to so much of them as in a case 
ordered to he tried in the County Court have 
been incurred antecedently to such order. — p. 277. 
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Boydell v. Millar (1891) 60 L. J. Q. B. 251 ; 
64 L. T. 299 ; 89 AY. R. 335.— CAVE and 
■WILLIAMS, JJ., appro red. 

Cubison r. Mayo (1896) 65 L J Q B. 267 ; 
[1896] 1 Q. B. 246 ; 74 L. T. 65 ; 44 W. R. 473 ; 
60 J. P. 212.— C. A. ESHER, M.R., LOPES and 
RIGBY, L.JJ. 

Counsel v. Garvie (1871) Ir. E. 5 C. L. 74, 

commented on. * 

Lea v. Parker (18S4) 54 L. J. Q. B. 38 ; 13 
Q. B. D. 835 ; 33 W. E. 101 . — c.A. brett, m.r , 
boweh and PRY, L.JJ. 

brett, m.r. —I cannot agree with the test 
suggested by Whiteside, C.J., m Counsel y Game, 
that the term “ visible means” means “tangible 
means,” or with the argument that it means 
‘means which can be made available to execu- 
tion or attachment.” That meaning is, m my 
opinion, too narrow.— p. 840. 

BOWEN, l.j. to the same effect. 

Welply v Buhl (1878) 3 Q. B. D 80 ; 37 
L. T. 640 ; 26 W. It 211 (affirmed infra), 
followed. 

Driscol v. King (1883) 49 L. T. 599 ; 32 W. E. 
370. 

Welply v. Buhl (1878) 47 L. J. Q. B 151 ; 3 
Q B. D. 253 ; 38 L. T. 115 ; 26 W. E. 300. 
C.A. BRAMWELL, BRETT and COTTON, 
L.JJ followed. 

De Errico r. Samuel (1896) 65 L.J. Q. B. 197 ; 
[1896] 1 Q. B. 163 ; 73 L. T. 680 ; 44 W. E. 356 
— C.A. SMITH and RIGBY, L.JJ. 


3. Practice. 

Carter v. Rigby (1896) 65 L. J. Q B. 537 ; 
[1896J 2 Q. B. 113 ; 74 L. T. 744 , 44 AV. E. 
566 ; 60 J. P. 581.— C, A. ESHER, M.R.. KAY and 
SMITH, L.JJ. ; overruled by County Court Rules, 
1889, Ord. III. r. la. 

Steavenson v. Berwick Corporation (1841) 
1 Q. B. 154 ; 4 P. & D. 546 ; 1 Am. & H. 
265, followed. 

Hennell r. Davies (1893) 62 L. J. Q. B. 220 ; 
[1893] 1 Q. B. 367 ; 5 R. 209 ; 68 L. T. 220 ; 41 
W. E. 284.— COLERIDGE, 0 J. and CHARLES, J. 

Fletcher v. Baker (1874) 43 L.J. Q.B. 112 ; 
L. E. 9 Q B. 370 ; 30 L. T. 675 ; 22 
W. R, 646, followed. * 

Reg. v. Leeds County Court Registrar (1886) 
55 L. J. Q. B. 365 ; 16 Q. B. D. 691 ; 54 L. T. 
S73 ; 34 W. R. 487.— mathew and smith, JJ. 

Reg. v. Harwood (1853) 22 L. J. Q. B. 127 ; 
1 B. C. C. 144 ; 17 Jur. 87 ; 1 W. R. 195, 
followed. 

Ford v. Taylor (1877) 47 L J. C. P. 116 ; 3 
O. P. D. 21 ; 37 L. T 431 ; 26 W. R. 170.— D. 

Andrews v. Harris (1841) 1 Q. B. 3 ; 10 
L. J. Q. B. 225. distinguished. 

Dews v. Ryley (1851) 2 L. M. A P. 544 ; 11 
C. B. 434 ; 20 L. J. C. P. 464 ; 15 Jur. 1159. 

Dews v. Ryley and Reg v. Rowland (1858) 

1 F. & F. 72, not followed. 

Stonor v. Fowle (1887) 57 L. J. Q. B. 387 ; 13 
App. Cas. 20 ; 58 L. T. 1 ; 36 AV. R. 742 ; 52 J. P. 
228 .— H.L. (e.). 


Copeman v. Gladden (1851) 15 Jur. 90. — 
EX., overruled. 

Moreton v. Holt (1855) 24 L. J. Ex. 169 ; 10 
Ex. 707 ; 1 Jur (N.S.) 215 ; 3 C. L. R. 34S ; 3 
W. R. 207. — EX. 

Rogers v. Whiteley (1892) 61 L. J Q. B. 
512 ; [1892] A. C. 118 ; 66 L. T. 303— 
H.L. (e.), held applicable. 

Yates v Terry (1900) 70 L. J. Q. B. 24 ; 
[1891] 1 Q B. 102 ; 83 L. T. 415 ; 49 AY. R. 
112. — lawrance and Kennedy, jj. ; reversed, 
(1902) 71 L. J. K. B. 282 ; [1902] 1 K. B. 527 ; 
86 L. T. 133 ; 50 AY. R. 293. — C.A. COLLINS, 
M.R., ROMER and MATHEW, L.JJ. 

Kennedy, J — It seems to me that there is no 
substantial distinction in form between the 
garnishee summons or order of the County Court 
and the garnishee order of the High Court, upon 
which a binding interpretation has been placed 
by llagers v. Whiteley . — p. 25. 

Reg. v. Fletcher (or Reg. v. Surrey County 
Court Judge) (1852) 21 L. J. Q. B. 310; 2 E. 

B. 279 : 17 Jur. 179. See now County Courts 
Act, 1888 (51 & 52 Viet. c. 43), s. 103. 

Berkeley v. Elderkin (1853) 1 E. & B. 805 ; 
22 L. J. Q. B. 281 ; 17 Jur. 1153 ; 1 W.R. 
305, approved. 

Reg. v. Essex County Court Judge (1S87) 56 

L. J. Q. B. 315 ; 18 Q. B. D. 704 ; 57 L. T. 643 ; 
35 AV. R. 511 ; 51 J. P. 549.— C.A. ESHER, 

M. R., PRY and LOPES, L.JJ. ; reversing (1S87) 56 
L. J. Q B. 315; IS Q. B. D. 638.— mathew 
and cave, JJ. 

Reg, v. Shropshire County Court Judge 
(1887) 57 L. J. Q. B. 143; 20 Q. B. D. 
242 ; 58 L. T. 86 ; 36 AY. R. 476 —POL- 
LOCK, B. and HAWKINS, J. : and Reg. v. 
Essex County Court Judge, distinguished. 
AYatson v. White (1896) 65 L. J. Q.B. 492 ; 
[1896] 2 Q. B. 9 ; 74 L. T. 702 ; 44 W. R. 525. 
— RUSSELL, C.J. and WILLS, J. 

Dakins, Ex parte, Swann v. Dakins (1855) 
16 0. B. 77 ; 3 C. L. R. 602 ; 24 L. J. C. P. 
131 ; 1 Jur. (N s.) 378, referred to. 

Bailey v. Plant (1900) 70 L. J. Q. B. 63 ; 
[1901] 1 Q. B. 31 ; 83 L. T. 459 ; 49 W. R. 103. 
—C.A. SMITH, M.R. , COLLINS and STIRLING, 
L.JJ. 

Pitcher v. Bourn (1894) 10 Times L. R. 245. 
— mathew and COLLINS, JJ., doubted and 
disapproved. 

Johnstone v. Kiernan (1894) 10 B. 313. — 
OAVE and WRIGHT, JJ. 

' WRlGfiT, J— As to the case of Pitcher v. 
Bourn . . . there is nothing in the report to 
show on what ground the judgment really pro- 
ceeded ; and it seems that a fundamental objec- 
tion to prohibition was never raised at all A 
mere error of procedure, where the judge has 
jurisdiction, is not a ground for prohibition. — 
p. 316. 

Abley v. Dale (1851) 11 C. B. 378 ; 2 L. M. 
& P. 433 ; 15 Jur. 1012, overruled. 
Copeman v. Rose (1858) 7 El. &; Bl. 679 ; 26 
L. J. Q. B. 251 ; 3 Jur. (N.S.) 866— Q.B. 

[Abley v. Bale — acted upon, in Christie, Ex 
parte (4 El. & Bl. 714) ; and again, in George 
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v. Somers (1(5 C. B. 539) — although correctly 
decided on sect. 102 of the 9 & 10 Viet. c. 95, 
is no longer law, as that section has been 
repealed.] 

McIntosh v. Simpkins (1901) 70 L. J. Q. B. 
2(58 ; [1901] 1 Q. B. 187 ; Si L. T. 21 ; 
19 W. R. 211. — C.A. SMITH. MB.. 
COLLINS and komer, l.,tJ ; and Farqu- 
harson v. Morgan (1891) 63 L J Q. B. 
171 ; [1891] 1 Q. B. 552 ; 9 R. 202 ; 70 
L. T 152 ; 12 W. E. 306 ; 58 J. P. 195. 
— C.A. LORD HALSBURY, LOPES and 
DAVEY, L.JJ., applied. 

Mderson r Palliser (1901) 70 L. J. K. B. 935 ; 
[1901] 2 K. B. 833 ; 85 L. T. 210 : 19 W. R. 

70(5. — C.A. WILLIAMS and STIRLING, L.JJ. 

Durant v. Tomlin (1818) 11 L. T. (O.S,) 267; 
and Summers, Ex parte, M/Kellar v. Summers 
(1831) 2 C. L. E. 1281: 18 Jur. 522. See 
now County Courts Act, 1888 (51 & 52 Viet 
c. 13), s. 126. 

Tanner, Ex parte, Cullum v. Ross, In re 
(1850) 19 L. J. Q. B. 318 : 11 Jur. 696 ; S. C. 
mm. Reg. v. Chilton, 15 Q. P» 220. 

Whitehead v. Procter (185S) 3 H, ic N. 532, 
di rented from. 

Churchward v. Coleman (18C6) L. E 2 Q. B. 
18 ; 36 L. J Q. B. 57. 

COCKBTJRN, C.J. — The case of Whitehead v. 
Proctor is, ho doubt, in point, but the matter was 
not much considered, no cause having been 
shown against the rule. I think the Court of 
Exchequer did not give sufficient weight to the 
words of the section (sect. 13 of 19 & 20 Viet c. 
108). _We have jurisdiction to order the Comity 
Court judge to proceed with the hearing, and we 
have power over the costs of the present applica- 
tion ; but we have no jurisdiction to deal with 
the judge's order relating to the costs in the 
County Court. — p. 20. 

mellor and lush, jj. to the same effect. ' 

G. R. Ry. v. Mossop (1835) 17 C. B 130 : 
25 L. J. C. P. 22 ; 2 Jur. (N.s.) 21 ; 1 
W. R. 116, distinguished. 

Moxon v. London Tramways Co. (or Reg. v 
Greenwich County Court Judge) (1888) 60 L. T. 
218; 37 W. R. 132.— C.A. ESHER, M.R., PRY 
and LOPES, L.JJ. 

lopes, L.J. — -Mossop v. 6. N. Jty. decided that 
if a County Court judge has once' refused a new 
trial, he has no power to review his decision. 
But, in the present case, before the judgment 
refusing a new trial was drawn up, the applica- 
tion was renewed upon another ground, and the 
judge then directed that the application should 
stand over, exedpt as to the grounds upon which 
he had already decided. There was, therefore, 
no final determination of the matter upon that 
occasion. I think that the application upon 
that ground for a prohibition fails. — p. 250. 

Reg. t. Cowper (or Croydon Deputy County 
Court JujLge) (1*90) 59 L. J. Q. B. 265 ; 21 
Q. B. D. 533 ; 62 L. T. 5S3 ; 38 W. E. 
108.— c.A. PRY. L J. : ESHER, M.R. dis- 
senting ; distinguished . 

France v, Dutton (1891) 60 L. J. Q. B 
488 : [1891] 2 Q. B. 208; 64 L. T. 793; 39 
W. R. 716. 

COLEBidge, c.J. — The circumstances of the 


cisc before us differ widely from those in 
Reg. v. Cowper. W e there decided with reluc- 
tance that a lithographed signature was mauffi- 
[ cient. It is. however, otherwise here, and I am 
of opinion that the signature of the solicitor by 
his duly authorised clerk 'is sufficient. — p. 189. 

mathew, J to the same effect. 

Prance v. Dutton (supra), obsolete, See County 
Court Rules, 1889, Ord. VI. r. l()a. 

Lawford v. Partridge (1857) 26 L J. Ex. 117 ; 
1 H. & N. 621 ; 3 Jur. (N.S.) 271 ; 5 IV. E 295. 
See now County Courts Act, 1888 (51 & 52 Viet, 
c 43), s 111. 

Emanuel, In re ; Druiff v. Joel (1882) 51 
L. J. Q. B 190 , 9 Q. B. D. 108 ; 30 W. E. 
735.— DENMAN, J. and POLLOCK, B., con- 
sidered. 

Dod, Longstaffe & Co., In re, Lamond, Ex 
parte (1888) 37 L. J. Q B. 503 : 21 Q. B. D. 
242 ; 59 L. T. 167.—WILLS and GRANTHAM, JJ. 

wills, J. — 1 am clearly of opinion that the 
County Court Rules, 1886, were intended to meet 
the difficulty raised by I)nnff~ V Co. v. Joel, 
Emanuel Of Co., and to prevent solicitors engaged 
in recovering small sums from obtaining from 
their clients more than the costs allowed as 
between party and party. — p. 501. 

Keighley, Jn re, Keighley v. Goodman (1830) 
19 L. J. C. P. 166 ; 9 C. B. 338 ; and 
Toby, In re (1850) 12 Q. B. GDI ; 19 L. J. 
Q. B 503, overruled in effect. 

Dod, In re, Lamond, Ex parte, snpra. 

Cooper v. Busbridge (1867) 16 L. T. 5, 
discussed. 

Plumb r. Craker (1885) 16 Q. B. D. 40 ; 55 
L. J. Q. B. 116: 55 L. T. 101. 

wills, J. — I have ascertained, after consulting 
a high authority, that it is now the practice 
under Ord. LXV. to exercise an unqualified dis- 
cretion over costs in administration suits. . . . 
The case of Cooper v. Mush ridge was cited as an 
authority for the pioposition that the old rule in 
equity must he applied m County Courts. But 
the attention of Stuart, V.-C.-was not called to 
sect. S8 of 9 & 10 Viet, c 95. I therefore think 
that case is not an authority binding upon us. — 
p.13. 

Worth, In re (1.881) 50 L. J. Ch. 262 ; 18 Oh. 
D. 521 ; 11 L. T. 162 ; 29 W. R. 371.— M.R. See 
County Courts Act, 188S, s. 118. 


1. Appeal. 

I Hanmer v. King (1887) 57 L. T. 367 ; 51 J. P. 
804. —smith and grantham, jj. See now 
County Courts Act, 1888 (51 & 52 Viet. c. 131 
s. 120. A 


Reg. v. Jordan (1888) 36 W. R. 589, dis- 
cussed. 

O’Shea v. O’Shea (1S90) 59 L. J P. 17 ; 15 
P. D. 59 : 62 L. T. 713 ; 38 W. R. 374 - 17 Cox 
C. C. 107. — c.A. 


Tennant v. Rawlings (1S79) 1 C. P. D. 133 ; 
27 W. R. 682, not followed. 

Mason r. Wirral Highway Board (1879) 18 
L. J. Q. B. 679 ; 1 Q. B. D. 159 ; 27 W. R. 676. 
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Barker v. Palmer (1SS1) 8 Q. B. D. 9 ; 45 
L. T. 480 ; 30 W. R. 59 — dictum in 
followed. 

Sweetland r. Turkish Cigarette Co. (1S99) 80 
L. T. 472 ; 47 W. R. 511. — DARLING and 
CHANNELL, ,TJ. 

Carr v. Stringer (1858) E. B. & E. 123 ; 
Jacobs v. Dawkes (1887) 56 L. J. Q B. 
446. — DAY aud ' wills, jj.; McHardy v. 
Liptrott (1887) 56 L. J. Q. B. 459 ; 19 
Q. B. 1) 131.— COLERIDGE, 0 J. and DEN- 
MAN, J. ; and Morris v. Lowe (1885) 
34 W. R, 45.— COLERIDGE, C.J. and 
mathew, J., hold oi muled tin to appeals 
from interlocutory ardent. 

Dingor r. Mathews (1889) 05 L. T. 748, n. — 
COLERIDGE. C.J. and MATHEW, J. 

Carr v. Stringer, adopted 

The Cashmere (1890) 59 L. J. P. 57 ; 15 P. D. 
121 ; 62 L. T. 814 ; 38 W. 11. 623 ; 6 Asp. M. C. 
515.— HANNEN, P. and BUTT, J. 

Carr y. Stringer; Jonas y. Long (1888) 57 
L. J. Q. B. 298 ; 20 Q. B. D. 564 ; 58 L. T 
7S7 ; 36 W. R. 315 ; 52 J. P. 468.— C.A. ; 
and The Cashmere, followed. 

Carruthers v. Fisher,' L. J. Notes of Cases 
(1889) p, 135 ; Dingor y. Mathews; and 
Murtagh y. Barry (1890) 59 L. J. Q. B. 
388 ; 24 Q. B. D. 632- 38 W. R. 526.— 
COLERIDGE, C.J. and MATHEW, J., not 
followed 

How r. L. & N. W. Ry. (1891) 61 Lr J. Q. B. 
368; [1891] 2 Q. B. 496; 66 L. T. 398; 40 
W. R. 44 ; 56 J. P. 56.— CAVE and CHARLES, JJ. 

Carr y. Stringer and Jacobs v. Dawkes 

(supra), held overruled. 

Dingor v. Mathews, followed. 

How v. L. & N. W. Ry,, disapproved- 

Pole r. Bright (1891) 61 1. J Q. B. 139 ; 
[1892] 1 Q. B. 603 ; 65 L. T. 748 ; 40 W. R. 
95.— MATHEW and SMITH, JJ. 

SMITH, J. — It cannot be doubted that in 
Dingor v. Mathews (88 L. T. Jo. 139) a 
Divisional Court held that an appeal lay from 
the refusal of a County Court judge to grant a 
new trial .... but it was said that Cave, J., 
and Charles, J., had given a contrary opinion in 
How v. L. d' X. W. By. But it was not com- 
petent to those learned judges to give a decision 
contrary to the case I have mentioned which was 
cited to them ; and though it appears that they 
expressed a doubt whether an appeal lies from 
the refusal to grant a new trial, that expression 
was only an obiter dictum, which seems to me to 
have been founded on a misapprehension of what 
the decision in. Dingor v. Mathews actually was. 
— p. 141. 

, Collis y. Lewis (18S7) 57 L. J. Q. B. 167 ; 20 
Q. B D. 202 ; 57 L. T. 716 ; 36 W. R. 472.— 
wills and grantham, JJ ; overruled by County 
Courts Act, 188S (51 & 52 Viet. c. 43), s. 120. I 

Clarkson v. Musgrave (1882) 51 L. J. Q. B. 
525 , 9 Q. B. D. 386 : 31 W R. 47.— 
FIELD and CAVE, JJ., appro red. 

Smith r. Baker (1891) 60 L J. Q. B. 683 ; 
[1891] A. C. 325 , 65 L. T. 467 ; 40 W. R. 392 ; 
55 J. P. 660. — H.L. (E.). 

Smith v. Baker {supra), followed. 

Wohlgemuth r. Coste (1899) 68 L. J. Q. B. 


373 ; [IS99] 1 Q. B. 501 ; 80 L. T. 529.— 

LAWRANCE and CHANNELL, JJ. 

Jonas v. Adams (1851) 20 L. J. Q. B. 397, 
overruled. 

County Courts Act, 188S (51 & 52 Viet. c. 43), 
s. 122: R. S. C. (1S83) Ord. LIX r. 16'; see 
Amos r. Duffy (1S90) 6 Times L. R. 33!).— C.A. ; 
Whatley r. Holloway (1890) 6 Times L. R. 
353. — C.A. 

London v. Roffey (1877) 47 L. J. Q. B. 1G ; 
3 Q. B D. 6 , 26 W. R 79.— COCKBURN, 
a j. and mellor, j., approx ed. 

Davis v. G-odbehere (1879) 48 L. J. Ex. 440 ; 
4 Ex. D. 215 : 40 L. T. 358 ; 27 W. R. 485 —C.A. 
BRETT and COTTON, L.JJ. 

London y. Roffey, approved. 

Shapeott r. Chappell (1SSB) 53 L. J. Q. B. 77 ; 

12 Q. B. D. 58 ; 32 W. R. 183.— Coleridge, C.J., 
STEPHEN and MATHEW, JJ. 

Shapeott y. Chappell (supra), questioned. 
Mathews v. Ovey (1884) 53 L J. Q. B. 439 ; 

13 Q. B. D. 403 ; 50 L. T. 776.— C.A. 

brett, MR. — In Shapeott v. Chappell it was 
held that rule 6 of that Ord. XXXIX. applied 
to appeals from County Courts, and it seems to 
me that if rule 3 is not applicable it. follows that 
rule 6 does not apply, and the decision in that 
case was wrong — p. 405. [He then proceeds 
carefully to analyse the various rules and orders. ] 
.... It follows that we caunot agree with the 
decision of the Divisional Court m the present 
case, nor with the judgment in Shapeott v. Chap- 
pell. ... As to Shapeott v. Chappell , I will not 
bind myself to say that in some way or other the 
principle applied there might not properly be 
applied, but 1 am clearly of opinion that the 
Court could not properly apply Ord. XXXIX. 
r. 6.— p. 407. 

bowen, l.j. — I agree with the Master of the 
Rolls that the decision m Shapeott v. Chappell 
must be shaken ; as to whether it could possibly 
be distinguished in any way I reserve my opinion 
until the question arises. — p. 408. 

Matthews v. Ovey. Sea now R. S. C. (1883) 
Ord. LIX. r. 7. 

Reg, y. Kettle (18S6) 55 L. J. Q. B. 470 ; 17 
Q. B. D. 761 ; 54 L. T. 875 ; 34 W. R. 
776.— WILLS and GRANTHAM, JJ., dis- 
cussed. 

Wilkinson r. Jagger (1887) 57 L. J. Q. B. 254 ; 
20 Q. B. D. 423 : 58 L. T. 487 ; 36 W. R. 169 ; 
52 J. P. 533. — WILLS and GRANTHAM, JJ. 

Reg, y. Kettle, explained. • 

Cusack v. L. & N. W. Ry. (1S91) 60 L. J. Q. B. 
208 ; [1891] 1 Q. B. 347; 64 L. T. 45 ; 39 W.R. 
244 ; 55 J. P. 341.— C.A. ESHER, M.R., BOWEN 
and FRY, L.JJ. 

Wilkinson v. Jagger (supra). See Friendly 
Societies Act, 1896 (59 & 60 Vict.^j. 25), s 68 (6). 

Stone y. Dean (185S) E. B. & E. 504; 27 
L J. Q. B. 319; 4 Jur. (n.s.) 534; 6 
W. R. 602 ; Waterton v. Baker (1868) 37 
L. J. Q. B. 65 ; L. R. 3 Q. B. 173 ; 17 
L. T. 468 ; 16 W. R. 358 ; 9 B. & 8. 23 ; and 
Park Gate Iron Co. v. Coates (1870) 39 
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L. J. C. I’. 317; L. R. 5 C. P. 634 ; 22 
L. T. 658 ; 18 W. R. 92S, considered and 
approved 

Dowdeswell v. Francis (or Francis r. Dowdes- 
well) (1874) 43 L. J. C P 248 : L R. 9 C. P. 
423 ; 30 L. T. 607 ; 22 W. R. 755. 

Griffin v Coleman (1S59) 4 H. & N. 265 ; 28 
L. J. Ex. 134, followed. 

Walters r. Coghlaii (1872) 42 L J. Q B. 20 : 
L. R. S Q. B. 61 ; 27 L. T. 712 ; 21 W. R. 444. 

Gee t. Lancashire and Yorkshire Ry., dis- 
sented from. 

I. & N. W. Ry. t. Grace (1857) 2 0. B. (n.S ) 
555, explained. 

Schroder v. Ward (1863) 32 L. J. 0. P. 150; 
13 C. B. (n.S ) 410 . 9 Jnr. (N.S.) 1056 ; 7 L. T. 
825 ; 11 W. R. 427.— C.P. 

WILLES, J. (for ERLE, C J., WILLIAMS, J., 
heating, J. and himself). — There is a decision 
in the Court of Ex., Gee v. Lancashire and 
Yorkshire By., in which the Court of Ex. held, 
m a similar case, that on an appeal from the 
decision of a County Court judge, on the ground 
of misdirection, the appellant, if successful, was 
not entitled to costs. It is in consequence of 
this decision that we have taken time to consider 
this question, but we think that the appellant is 
entitled to his costs. We do not think that 
there is, for this purpose, any analogy between 
the case of a new trial obtained by reason of the 
misdirection of a judge in an action biought in 
one of the superior Courts, and an appeal from a 
County Court on the ground of misdirection. In 
the former case, no doubt, the party who succeeds 
in obtaining the rule absolute gets no costs ; hut 
that depends entirely on the practice founded on 
the statutes which give costs to the successful 
party in actions brought in the superior Courts. 
It has been held that, where the judgment below 
is reversed in a Court of error, inasmuch as the 
judgment is not given for the defendant, but 
merely that the plaintiff, nil capiat per breve, 
these statutes are not applicable. And when 
the practice of moving for a new trial on the 
ground of misdirection was substituted for that 
of tendering a bill of exceptions, the Courts of 
Westminster Hall felt bound by analogy to this 
course of practice not to allow costs to the party 
who succeeded m obtaining a rule absolute for a 
new trial. But this in no way applies to appeals 
from the decision of a County Court judge on the 
ground of misdirection in which it is entirely in 
our discretion to make such order with respect 
to costs as we think proper. Already, in this 
Court, it has been held that the successful party 
is entitled to the costs of the appeal. . . The 
only exception that appears is L. S' X. IF. By. 
v. Grace (2 C. B. (n.S.) 555), in which there were 
special circumstances which induced the Court 
not to grant costs to the successful party. The 
case as originally sent up was unsatisfactory, 
and was sent back for amendment When it 
came back, if was found that there was no 
question of law for the opinion of the Court : 
and therefore ii was considered that, though 
the appeal was dismissed, the respondent was 
not entitled to costs, the fault being in the 
judge for so martificially stating the case m the 
first instance. This case, therefore, forms no 
real exception to the general rule. — p. 151. 

Gee v. Lancashire and Yorkshire Ry. 


(1860) 6 H. & N. 211, 221 : 30 L. J. Ex. 
11, 18 ■ 6 Jur. (N.S.) 1118 ; S I. T. 328 ; 
9 W. R. 103, not followed. 

Conybeare r. Farries (1869) 39 L. J. Ex. 26 ; 
L. R. 5 Ex. 16 ; 21 L. T. 497. 


COURT. 

Reg v. Bolton (1841) 1 Q B. 66 ; 1 P. & D. 

679 ; 5 Jur. 1154. — Q.B., followed. 
Bunbury v. Fuller (1833) 9 Ex, 111 ; 1 
C. L. R 893 ; 23 L. J. Ex. 29.— EX. CH,, 
approved. 

Colonial Bank of Australasia u. Wilkin (1874) 
13 L. J- P. C. 39 ; L R. 5 P. C. 417 ; 30 L. T. 
237 ; 22 W. R. 516.— P.C. 

Martin v. Powning (1869) 38 L. J. Oh. 
212 , L. R. 4 Oh. 356 ; 20 L. T. 133. 
— L.JJ., approved. 

Riches v Owen (1868) L. R. 3 Ch. 820 ; 16 
W. R. 1072. — L JJ., distinguished. 

Stone v. Thomas (1870) 39 L J. Ch. 168 : 
L. R. 5 Ch. 219 ; 22 L. T. 359 ; 18 W. R. 385. 
— L.C. 

Fellows v. “Lord Stanley” Owners (1892) 
[1893] 1 Q.. B. 9S ; 5 R. 115 ; 67 L. T. 857 ; 11 
W. R. 253 ; 7 Asp. M. C. 298.— COLERIDGE, c.J. 
and wills, J. Sec now Liverpool Court of 
Passage Act, 1893 (66 & 57 Viet. c. 37), ss. 6, 7, 8. 

Anon. (1879) 23 Sol. Jour. 404. — C.A., 
followed. 

Walker v. Dodds (1887) 57 L. J. Ch. 206 ; .37 
Ch. D. 188 ; 58 L. T. 291 ; 36 W. R. 133.— O.A. 
COTTON, DRY and LOPES, L.JJ. 

Wynne v. Hughes (1859) 26 Beav. 377, 383 ; 
28 L. J. Ch. 283 ; 5 Jur. (N.s.) 165 ; 7 
W. R. 197.— ROMILLY, M.R., disapproved. 
Longdendale Cotton Spinning Co., In re (1878) 
8 Ch. D. 150; 38 L. T. 776; 26 W. R. 491.— 

JESSEL, M.R. 

Chadwick v. Ball (1885) 54 L. J. Q. B. 396 ; 
14 Q. B. D. 855 ; 52 L. T. 949.— c.A. 
BAGGALLAY and LINDLEY, L.JJ., followed. 
Whitehead v. Butt (1891) 7 Times L. R. 
609. — DENMAN and wills, jj., approved. 
Payne v. Hogg (1900) 69 L. J. Q. B. 579 ; 
[1900] 2 Q. B. 43 ; 82 L. T. 5S4 ; 48 W. R. 417. 
— O.A. SMITH, COLLINS and ROMER, L.JJ. ; 
reversing (1900) 69 L. J. Q. B. 229 ; 81 L. T. 
786 — CHANNELL and BUCKNILL, JJ. 

Kutner v. Phillips (1891) 60 L. J. Q. B. 
505 ; [1891] 2 Q B. 267 ; 64 L. T. 628 ; 
39 W. R. 526 ; 56 J. P. 54.— SMITH and 
GRANTHAM , j j . ,*d isti ngn ish ed . 

Reg. v. Croydon County Court Registrar 
(1894) 11 Times L. R. 19. — MATHEW and 
CHARLES, JJ., doubted. 

Felten r. Bower (1900) 69 L. J. Q. B. 351 ; 
[1900] 1 Q. B. 598 ; 82 L. T. 419; 48 W. R. 
349.~channell and BUCKNILL, jj. 

Macnair v. Cathcart (1777) Morr, Die. 
pp. 12, S32; Sanderson V. Geddes (1874) 
1 Court Sess. Gas. 4th series 1198 ; and 
Begg v. Jack (1875) 3 Court Sess. Gas. 
4th series 35, commented on. 

Grahame o. Swan (1882) 7 App. C’as. 547. 
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COVENANT. 

Blackwell v. Nash (1735) 1 Strange 535, 
questioned . 

Uoodisson v. Nunn (1792) 4 Teim Rep. 701. 

KENYON, C..T. — It seems from the ca.se in 
Strange that the judges were surprised at the 
old decisions, and, in order to get nd of the 
difficulty, they said thqt a tender and refusal 
would amount to a performance ; it is true that 
they went farther, and said that l, m considera- 
tion of the premises ’’ meant only of the covenant 
to transfer, and not in consideration of the actual 
transferring of the stock, but to the latter part 
of that judgment I cannot accede. It is our 
duty, when we see that principles of law have 
been misapplied m any case, to overrule it. 
The principle is admitted in all the cases alluded 
to, that, if they be dependent covenants, per- 
formance, or the offer to perform, must be 
pleaded on the one part, in order to found the 
action against the other. The mistake has 
been in the misapplication of that principle 
in the cases cited. And 1 am glad to find 
that the old cases have been overruled, and 
that we are now warranted by precedent as 
well as by principle to say that this action 
cannot be maintained. 

Boone v. Eyre (1777) 1 H. Bl. 273, n. ; 2 
R. R. 768, considered. 

Glazebrook v. Woodrow (1799) 8 Term Rep. 
366 ; 4 R. R. 700. 

Furnivall v. Coombes (1843) 5 Man. & (4. 
736 ; 6 Scott (n.R.) 522 ; 12 L. J. C. P. 
265 ; 7 Jur. 399, explained. 

Williams v. Hathaway (1877) 6 Ch. D. 544, 

jessel, m.r. — The leading case on the subject is 
Film i will v. thorn bes. There the churchwardens 
and overseers of a parish covenanted by deed 
“ for themselves and for their successors," with 
a builder to pay for the repairs of the parish 
church. Then there was a proviso that nothing 
in the deed should be taken to extend to any 
“personal covenant” on the part of several 
covenantors or their estates m their private 
capacity, but only on the part of the church- 
wardens and overseers for the time being. The 
covenant being a personal covenant, it was held 
that the effect of the proviso that the covenant 
should not be a personal covenant was simply to 
destroy it : the proviso was repugnant to the 
covenant, and there was no way of reconciling 
the two things. Tindal, C.J , in giving judgment, 
says (at p. 751), “ Churchwardens and overseers, 
though they are by statute a corporate body for 
some purposes, cannot enter into such a covenant 
as this in a corporate character ; and if not, then 
the contract must be a personal covenant. If it 
be, the next question is, what does it bind the 
defendants to do ? At all events it binds them, 
while they remain in office, to pay.” So he 
contemplates the covenant as a covenant in force 
while the covenantors remain in office. Then 
the other judges take the same view, and Cress- 
well, J. says (at p. 753), “ I am of the same 
opinion. The defendants first enter into a clear 
personal covenant, and then they endeavour, by J 
the proviso, to relieve themselves from all per- 
sonal liability” ; not from some liability only, 
but from all liability. That agrees with what 
I have already said : a proviso limiting the 
personal liability under the covenant, that 


I is, not destroying it, but leaving some .per- 
sonal liability still remaining, is a valid pro- 
I viso : it is all incorporated into the covenant. 
— p. 549. 

Faulkner v. Lowe (1848) 2 Ex. 595, 
questioned. 

Aulton v. Atkins (1S56) 18 C. B. 249; 25 
L. J. C. P. 229 : 2 Jur. (n.S.) 812 : 4 W. R. 
592. 

Rashleigh v. S E, By. (1851) 10 O B. 612, 
commented on. 

Knight v Gravesend and Milton Waterworks 
Co. (1858) 27 L. J. Ex. 73 ; 2 PI & N 6. 

channels, B — That case went to error, and 
the Court entertained great doubt on the point, 
and recommended the parties. to compromise, 
which they did.— p, 75. 

Wakefield v. Brown (1846) 9 q. B. 209 ; 
15 L. J. Q. B. 373 ; 10 Jur 853, fol- 
lowed. 

Magnay r. Edwards (1853) 13 C. B. 179 ; 1 
O. L. It. 141 ; 22 L. J. C. P. 170 , 17 Jur. 839. 


CRIMINAL LAW. 

1. Persons, Liability op. 

2. Offences against Property of In- 

dividuals. 

3. Offences against Persons of In- 

dividuals. 

4. Conspiracy. 

5. Offences against King and 

Government. 

6. Offences against Public Justice. 

7. Offences against Public Peace. 

8. Offences against Public Morals 

and Police. 

9. Procedure and Practice. 

1. Persons, Liability of. 

Holman v. Johnson (1775) 1 Cowp. 341, 
dictum considered. 

Colburn v. Patmore (1834) 1 C. M. & R. 
73 ; 4 Tyr. 677 ; 3 L. J. Ex. 317, die- 
ting vi shed. 

Campbell v. Campbell (1840) 7 Cl. & E. 166 : 
Macl. & R. 387 ; 12 Shaw 870 ; Shackell 
v. Rosier (1836) 2 Bing. (N.C.) 634 ; 2 
Hodges 17 ; 3 Scott 59 ; 5 L. J. 0. P. 193 ; 
Cundy v.Lecocq (1884) 53 L. J. M. C. 125 ; 
13 Q. B. D. 207 ; 51 L. T. 265 ; 3,2 W. R. 
769. — STEPHEN and MATHEW, jj. ; ami 
Reg. v. Bishop (1880) 49 L. J. M. C. 45 ; 
5 Q. B. D. 259 ; 42 L. T. 240 ; 28 W. R. 
475 ; 14 Cox C. C. 404 ; 44 J. P. 330.— 
C C.R., referred to. 

Burrows r . Rhodes (1899) 68 L. J. Q. B. 
545; [1899] 1 Q. B. 816; 80 L- T. 691 ; 48 
W. R. 13 ; 63 J. P. 532— GRANTHAM and 
KENNEDY, JJ. 

Reg. v. Daniell (1703) 6 Mod. 99, dis- 
approved. 

Rex i \ Higgins (1801) 2 East 5 ; 6 R. R. 
358. 
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2. OFFENCES AGAINST PROPERTY OP 

Individuals. 

Burglary and Ilmisebreahing. 


MATHEW and SMITH, JJ., approved mu 
followed. 

Reg. r. Kane (1900) 70 L. J. Q. B. 143 ; (1901 
1 Q. B. 472 ; 84 L. T. 240 ; 65 J. P. 26. — O.O. E 


Reg. v. Smith. (1838) 2 M. & Rob. 115, 
questioned. 

Reg. r. Andrews (1841) Car. & M. 121. 

COLERIDGE, J. — I had occasion to mention 
this case (Beg. v. Smitli) to my brother Patte- 
son, and he seemed to think the decision was 
incorrect. I think the present indictment is 
sufficient. 

Embezzlement. 

Rex v. Whittingham (1801) 2 Leach C. O. 
912, dictum qued amcd. 

Reg. r. Hawkins (1850) 1 Den. C. C. 584 ; 
T. & M. 328 , 14 Jur. 513 ; 4 Cox C. C. 224. 

[Dictum: “1£ a servant received money either 
from the master, or from a third person on the 
master’s account, he was guilty of embezzle- 
ment.”] 

WILDE, C.J. — The dictum must be associated 
with some facts which do not appear in the report 
of the case. — p. 588. " . 

Reg. v. Sampson (1,846) 1 Cox C. O. 355 ; 
and Reg. v. Carpenter (1S6G) 35 L J. 
M. 0. 169 ; L. R. 1 C. C. 29 ; 12 Jur. (N s.) 
380 ; 14 L T. 572 ; 14 W. R. 773 ; 10 Cox 
C. C. followed. 

Reg. ■>', Bmallman (1896) 66 L. J. Q. B. 84 ; 
[1897] 1 Q. B. 4 ; 75 L. T. 394 ; 45 W. R. 249 ; 
18 Cox C. 0. 451 ; 61 J. P. 312.— c.c.R. 


Reg. v. Glover (1S64) 33 L. J. M. C. 169 
, L. & C. 466 ; 10 Jur. (N.s.) 710 ; 10 L. T 
582 ; 12 W. R. 885 ; 9 Cox C. C. 500 ; am 
Reg. v. Graham (iS75) 13 Cox 0. C. 57 
32 L. T. 38 ; 23 W. R. 326.— C.O.R., din 
t anguished. 

Reg. c. Parsons (1888) 16 Cox C. C. 498. 
cave, J.— It is clear that the judgment ii 
Reg. v. Glover depended upon rule 31 [of tin 
County Court Rules, 1857], as it then stood 
because the bailiff was then bound to pay tin 
money to the Court ; it was not the money o 
the high bailiff, nor was he responsible for it 
Now by Ord. -II. r. 30 [of the Rules of 1875], tin 
practice is changed, and the high bailiff ma; 
order the bailiff to pay the money to him to b< 
paid over to the Court. ... In the case of Reg 
v. Graham . . . . the prisoner was, with tin 
sanction of the treasury, employed by thf 
inspector of prisons. He was therefore appointee 
not by the inspector, but by the Secretary oj 
State, and was possessed of such power only as 
the Secretary of State conferred. , . . Obviouslj 
the position of such a person is different from 
the position of the bailiff m the present case 
He is appointed by the high bailiff, who may 
order him to pay the monies over to the clerk 
of the Court or to himself direct.— p. 502. 


False Pretences. 


Reg. v. Bowers (1S66) 35 L. J. M. C. 206 : 
L. R. 1 C. C. 41 . 12 Jur. (N.s.) 550 . 14 
L. T. 671 : 14 W. R. 803 ; 10 Cox C. C 
250. — C.C.R., d isnmed. 

Iteg. r. Harris (1893) 5 R. 402 ; 69 L. T. 25 ; 
17 Cox C. C. 656 ; 57 J. P. 729. — C.C.R. 

COLERIDGE, C.J. — It is with some reluctance 
that I give my judgment in this case, for my 
common sense is offended by the notion that 
this man was not a servant. But Reg. v. Bowers 
is a strong authority in favour of the contention 
raised on behalf of the prisoner. In that case a 
strong Court of five judges concurred m the 
judgment, which was delivered by Chief Justice 
Erie. He says that the cases decide that “a 
person who is employed to get orders and 
receive money, but who is at liberty to get those 
orders and receive that money where and when 
he thinks proper, is not a clerk or servant within 
the meaning of the statute.” That passage 
exactly describes the nature of the employment 
of the prisoner in the present case, and m 
deference to that decision given as late as 1866 
by a Court of co-ordmate jurisdiction with our- 
selves, I think we are bound to hold that this 
conviction must be quashed. — p. 403. 

Reg. v. Cooper (1874) 43 L J. M. C. 89 ; 
L. R. 2 C. C. 123 ; 30 L. T. 306 ; 22 W. R. 
555 : 12 Cox C. O. 600. — C C.R., followed. 

Reg. r, Tatlock (1876) 46 L. J. M. C. 7 ; 2 
Q. B. D. 157 ; 35 L. T. 520 ; 13 Cox C. O. 328.— 
C.c.R. 

Reg. v. Portugal (or De Portugal, In re) 

ss i. t n a kc?. a t> >/ 


Reg. v. Woolley (1850) 1 Den. C. C. 559 ; S 
Car. & k. 98 , T, & M. 279 ; 4 Now Sess, 
Cas. 341 , 19 L. J. M. C. 165 , 14 Jur. 
465; 4 Cox C. C. 193.— C.c.R, distin- 
guished: 

Reg. r. Oates (1855) Dears. C. C. 159 ; 3 C. L. It. 
661 ; 24 L. J. St. C. 123 ; 1 Jur, (N.S.) 429 ; 3 
W. R. 402 ; 6 Cox C. C. 540. — c.c.R, 

Their lordships pointed out that Reg. v. Woollen 
. was decided entirely on the facts, and that the 
form of the indictment was not looked at — 

1 p. 169. 

Reg. v. Barnard (1837) 7 Car. k P. 784, 
approved. 

Reg. v. Jones (1897) 67 L. J. Q. B. 41 ; [18981 
1 Q. B. 119 ; 77 L. T. 503 ; 46 W. R. 191.— c.c.R. 


iseg. v. Earner (1880) 14 Cox C. U. 497, 
disapproved. 

Reg. v. Button (1900) 69 L, J. Q. B. 901 ; 
[1900] 2 Q. B. 597 ; S3 L. T. 28S ; 48 W. R. 703 ; 
64 J. P. 600. — c.c.R. 


mathew, J. — In my opinion the false pretences 
were not too remote. The only case cited as an 
authority against this view is Reg. v. Burner , 
in which the facts were somewhat similar to 
those m the present case. In that case the 
common serjeant had to direct the jury what 
their finding should be on the question of fact 
whether or not the prisoner had won the prize 
by false pretences. After consulting Stephen, J ., 
he held that the false pretences were too remote. 
No reasons are given for this view. The case 
merely ^records the impression of the common 
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Lindley, J. in Reg. v. Bieltenum (Times News- 
paper, July 26, 1879'), and that opinion is the 
sound one. — p. 903. 

Eeg. v. Bell (1871) 12 Cox C. 0. 37, dis- 
sented trim. 

Reg. v. Watkinson(lS72) 12 Cox C. C. 271 ; 
26 L. T. 853. — C.C.R., fall meed. 

Eeg. r. Pierce (1SS7) 56 L. J. M. C. 85 ; 56 
L. T. 632; 61 J. P. 7^0 ; 16 Cox C. C. 213.— 
c.c.r. 

Eeg. v. Boulton (1849) 1 Den. C. C. 508 ; 
T. & M. 201 ; 3 New Seas. Cas. 705 ; 2 
Car. & K. 917; 19 L. J. M. C. 67; 13 
Jur. 1034 ; 3 Cox C. C. 576. — C.C.R., dis- 
tinguished. 

Eeg. v. Kilham (1870) 11 Cox C. C. 561 ; 39 
L. J. M. C. 109 : L. ft. 1 C. C. 261 ; 22 L. T. 
625 ; 18 W. It. 967— O.O.R. 

BOVILL, c.j. — In support of the conviction the 
ease of Beg. v. Boulton was referred to. There 
the prisoner was indicted for obtaining by false 
pretences a railway ticket, with intent to defraud 
the company. It was held that the prisoner was 
rightly convicted, though the ticket had to be 
given up at the end of the journey. The reasons “ 
for the decision do not very clearly appear, but 
it may be distinguished from the present case in 
this respect, that the prisoner, by using the ticket 
for the purpose of travelling on the railway 
entirely converted it to his own use for the only 
purpose for which it was capable of being applied. 
— p. 565. 

Eex v. Eeed (1837) 7 Car. & P. 848, orer- 

, ruled. 

Eeg. r. Sherwood (1857) 26 L. J. M. C. 81 ; 1 
Dears. & B. 251 ; 3 Jur. (N.S.) 547 ; 5 W. E. 577 ; 

7 Cox C. C. 270.— C.O.R. 

CAMPBELL, o.J.— It is true that in the case 
of Bex v. Bred, under apparently similar facts, 
a different construction was put upon the Act 
of Parliament. It was with reference to that 
decision that the present case was reserved for 
the consideration of all the judges. I do not 
know how that case arose ; but most likely, if 
investigated, it would be found to be essentially 
different from the present. But if it was on all 
fours with this, I must say I dissent from it, and 
must consider it overruled. — p. 82. 

oookburn, c.J. — I think Ilex v. B,eed cannot 
now be supported.— p. 83. 

Eeg. v. Bryan (1857) Dears. & B. 265 ; 26 
L. J. M. C. 84 ; 3 Jur. (N.S.) 620 ; 6 W. E. 
598; 7 Cox C. C. 312.— C.C.R., distin- 
guished. 

Eeg. v. Ardley (1871) 40' L J. M. C. 85 ; L. E. 

1 C. C. 301 ; 24 L. T. 193 ; 19 W. E. 478 ; 12 
Cox C. C. 23— C.C.R. 

[On the ground that in Beg. v. Bryan the 
representation was as to a mere matter of opinion, 
whereas in the case under consideration it was 
as. to a matter of fact ] 

Eeg. v. Johnston (1842) 2 M. C. C. 254. — 
C.C.R. See Summary Jurisdiction Act, 1899 
(62 & 63 Viet. c. 22), s. 3. 

Eex v. Codrington (1825) 1 Car. & P. 661, 

questioned. 

Eeg. t. Kenrick (1843) ’5 Q. B. 49; D. & M. 
208 ; 12 L. J. M. C. 132. 

DENMAN, C.J. (for the Court). — The fourth 
and fifth counts charges directly the obtaining 


of the money by false pretences. The evidence 
was that the defendants, in order to induce the 
prosecutor to make the contract of purchase, 
made the false pretences aforesaid respecting the 
horses sold, and thereby induced him to buy and 
part with the price. A general question seems 
here to be raised whether, if money be obtained 
through the medium of a contract between the 
defendant and the party defrauded, the charge 
of false pretences can be sustained. Questions 
approaching this have been raised in the criminal 
Courts. With some plausibility, the thing 
obtained through the false pretence may be said 
to be the contract, and not the money which is 
obtained in fulfilment of it, and which the party 
is probably by its terms liable to pay. This was 
the ground on which my brother Littledale 
directed an acquittal in Bex v. Codrington. 
But that decision was lately much doubted by 
the judges with reference to a case reserved by 
the recorder of London (Beg. v. Adamson , 2 
Moo. C. C. 286, seems to be the chse referred to). 

A person who falsely pretended that he was an 
emigration commissioner thereby induced the 
prosecutor to enter into a contract with him, 
and to pay him under it a sum of money. An 
objection was taken that the verbal representation 
could not be received in evidence, as the bargain 
between them was reduced to writing But the 
recorder admitted the evidence ; and the judges 
unanimously approved of his decision ; and the 
conviction was held good. Hence it follows 
that the execution of a contract between the 
same parties does not secure from punishment 
the obtaining of money under false pretences m 
conformity with that contract. — p. 64. 

Eex v. Codrington, not followed. 

Eeg. v. Meakin (1869) 11 Cox C. C. 270.— 
O.O.R. 

Eeg. v. Hunter (1867) 10 Cox 642 , form of 
indictment held hud. 

Eex v. Douglass (1808) 1 Camp. 212, \ 
followed. 

Reg. v.. Sowerby (1894) 63 L. J. M. C. 136 : 
[18941 2 Q, B. 173 ; 10 R. 233 ; 71 L. T. 300 : 

42 W. R. 608 ; 58 J. P. 577 ; 17 Cox C. C. 767. 

—O.O.R. 

Eeg. v. Sowerby, distinguished. 

Eeg. v. Silverlock (1894) 63 L. ,T. M. C. 233 : 
[1894] 2 Q. B. 766 ; 10 E. 431 ; 72 L. T. 298 ; 43 
W. R. 14 ; 18 Cox C. C. 104 ; 58 J. P. 788. — 

O.O.R. 

mathew, J. — Beg. v. ISoioerby is not in point. 
There two indispensable averments were abseni . 

It did not appear to whom the representation 
was made, nor from whom the money was 
attempted to be obtained. The case is therefoie 
no authority here. — p. 239. 

Eex v. Tulley (1840) 9 Car. & P. 227, 
questioned. 

Eeg. v. Brown (1847) 2 Cox C. C. 348. 

patteson, J. — Tulley' s Case was a peculiar 
one, and he was not quite sure that case could be 
supported if earned to a Court of error. There 
was nothing in the Act of Parliament that mack" 
it necessary that the pretence should be made to 
the same person as the money was obtained from . 
— p. 352. 

Eeg. v. Goldsmith (1873) 42 L. J. M. C. 94 : 
L. E. 2 C. C. 74 ; 28 L. T. 881 ; 21 W. E. 

/ 
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791 ; 12 Cox C. C. 479. — C.C.R., con- 
sidered. 

Taylor r. Reg. (1894) 64 L. J. M. C. 11 ; [1895] 

1 Q. B 25 ; 15 R. 86 ; 71 L. T. 571 ; 43 W. R. 24 ; 
18 Cox C. C. 45 — MATHEW and CHARLES, JJ. 

Reg. t. Hazzlewood (1SS3) 4S J. P. 151. — 
cc.it., not followed. 

Reg. r. Sampson (1885) 52 L. T. 772 ; 49 J. P. 
807— O.C.B. 

Reg. v. Francis (1874) 43 L. J. M. C. 97 ; 
L. R. 2 0. C. 128 : 30 L. T. 503 ; 22 W. R. 
663 ; 12 Cox C. C. 612.— c c.b. ; and Reg. 
v. Holt (1860) 30 L. J. M. C. 11 ; 8 Cox 
C. C. 411 ; Bell 0. C. 280 ; 6 Jur. (n.s.) 
1121 ; 3 L T. 310; 9 W. R. 74.— C.C.R., 
considered' mul apjdied. 

Reg. r. Rhodes (1898) 68 L. J. Q. B. 83 ; [1899] 

3 Q. B. 77 ; 79 L. T. 360 ; 47 W. R. 121 ; 62 J. P. 
774.— C C.B. 

rttssell, c. J. — I do not think that our decision 
conflicts with Meg. v. Holt. There the false 
pretence charged was a distinct and separate 
transaction, and the fact that the prisoner had 
subsequently made a similar false pretence had 
no bearing on his guilt or innocence of the 
particular charge preferred. Reg. v. Francis is 
nearer to the present case, and, although there it 
is true that the transaction admitted in evidence 
was prior to that on which the charge was 
founded, yet it seems to me that the reasoning 
of that case will apply here. 

Reg. v, Francis [supra). See Criminal Evidence 
Act, 1898 (Cl & 62 Yict. c. 36), s. 1 (i). 


Forgery. 

Dunn’s Case (1765) 1 Leach C. C. 57, 
followed and approved. 

Reg. i. Martin (1879) 49 L. J. M. C. 11 ; 5 
Q. B. D. 34 ; 41 L. T. 531 ; 28 W. R. 232 ; 14 
Cox C. C. 375 ; 44 J. P. 74— C.C.R. 

Reg. v. Vincent (1722) 1 Strange 481, over- 
ruled. 

Rex v. Buttery (1818) R. & R. 342. — C.C.R. 

Reg. v. Ritson (1869) 39 L. J. M. C. 10 ; 
L. R. 1 C. C. 200 : 21 L. T. 437 ; 18 W. R. 
73 ; 11 Cox C. C. 352. — O.C.R., referred to. 

Cooper, In re, Cooper r. Vesey (1882) 51 
L. J. Ch. 862 ; 20 Oh. D. 611 ; 47 L. T. 89 . 
30 W. R. 618. — C.A.. JESSEL, M.R., COTTON 
and LIND LEY, L.JJ. 

Reg. V. Avery (183S) 8 Car. & P. 596, dictum 
qualified. 

Reg v. Tylney (1848) 18 L. J. M. C. 36; 
1 Den. C. C. 319 ; 3 Cox C. C. 160.— C.C.R. 

pattesox, J. — No sentence was passed in Reg. 
v. Avery , because the defendant pleaded guilty 
to another indictment : hut in that case I am 
reported to have said something too strong about 
Reg. v. Smith (Phil. Evid. 9th ed. p. 171), which 
is certainly distinguishable from Reg. v. A levy. 

Reg. v. Cooke (1838) 8 Car. & P. 586, 
questioned. 

Reg. v. Brown (1861) 2 Fost. &; F. 559. 

Crompton, J. — I do not see the force of the 
reasoning upon which Cooke's Case' was decided ; 


Reg. v. Page (1887) S Car. &; P. 122, held 
overruled. 

Rex v. Shukard (1811) R. & R. 200 .— c.c.r., 
distinguished. 

Reg r. Ion (1852) 2 Den. C. C. 475 ; 21 L. J. 
fit. C. 166 ; 16 Jur. 746 ; 6 Cox 0. C. 1— C.C R. 

[Counsel having urged that in Reg. v. Page 
Lord Abmger had decided that, unless there was 
an attempt to defraud shown, a party could not 
be convicted ] * 

alderson, b. — That is overruled. The intent 
is inferred by law. If a forged instrument is 
put away in order to get money or credit, that 
amounts to an uttering. — p. 484. 

Campbell, c J. (for the Court). — Rex v. 
Shuhrnl is entitled to the highest respect, and 
upon similar facts we should submit to its 
authority. But the learned judges there did 
not proceed upon the distinction that to make 
the using of a forged negotiable instrument a 
felonious uttering, the intention of the prisoner 
must be to gain credit upon it, by making it 
operate as such. They appear to have thought 
that there the evidence was not sufficient to 
show an intention in the prisoner to induce the 
innkeeper to advance any money, or to give 
credit upon it to him— p. 492. 

Reg. v Boult (IS48) 2 Car. & K. 604, over- 
ruled. 

Reg. v. Sharman (1854) Dears. C. C. 285 ; 23 

L. J. M. C. 51 ; 18 Jur. 157 ; 2 W. R. 227 ; 6 Cox 
C. C. 312.— c.c.R. 

jervis, cj. — -W e think that the view of the 
law taken in Reg. v. Boult was not a correct 
one— p. 288. 

Larceny and Receiving. 

Cartwright v. Green (1803) 2 Leach C. C. 
952; 8 Ves. 405 ; 7 R. R. 91. — L.C., 
followed. 

Merry v. Green (1841) 10 L. J. M. C. 154 ; 7 

M. & W. 623— EX. 

Reg. v. Thurborn (1849) 1 Den. C. C. 387 ; 
T. & M. 67 ; 2 Car. & K. 831 ; 18 L. J. 
M. C. 140; 13 Jur. 499 ; S. C. non). }Eteg. 
v. Wood, 3 Cox O. C. 453 ; 3 New Sess. 
Cas. 581. — C.C.R., followed. 

Reg. v. Christopher (1858) Bell 0. C. 27 ; 28 
L. J. M. C. 35 ; 5 Jur. (N.s.) 24 ; 7 W. R. 60 ; 
8 Cox C. C. 91. — c.c R. 

[POLLOCK, C.B., WIGHTMAN, WILLIAMS and 
HILL, JJ., and CHANNELL, B., all held that Reg. 
v. Thurborn was good law ; williams, j. adding 
that, although he agreed with the decision m 
that case, yet that he had never been able to 
agree with some of the principles there laid 
down.] 

Reg. v. Thurborn, questioned , , but held 
binding. 

Reg. v. Glyde (1868) 37 L. J. M. C 107 ; L. R. 
1 C. C. 139 ; 18 L. T. 613 ; 16 W. R. 1174 ; 11 
Cox C. C. 103. — C.C.R. 

oocKBURN, c.J. — The case falls within the rule 
laid down m Reg. v. Thurborn , by which decision 
we are bound. * 

martin, b. — I very much doubt whether the 
principles laid down in Thurborn' s Case are 
right ; but, as in Reg. v. Christopher [supra), so 
also m this case, we are bound by it. 



765 


CRIMINAL LAW. 


766 


that Thuvhoru's Case is not law. At all events, 
it stands uni'cverscd, and wc are bound by it.. 

Keg. v. McKale (18(38) 37 L. J. M. C. 97 ; 
L. 11. 1 C. 0. 125 ; 18 L. T. 335 ; 16 W. R. 
800 ; 11 Cox G. C. 32. — 0 C.R. ; and Keg. v. 
Buckmaster (18S7) 57 L. .1. M. 0. 27 ; 20 
Q. l'>. D. 182 ; 57 L. T. 720 ; 3(3 W. R. 701 ; 
* 16 Cox G. 0. 3,39, 52 J. P. 358.— O.C fi , 

applied. 

Rex v. Harvey (1787) 1 Leach C. C. 467 ; 
2 East P. C. 669. distinguished. 

Reg. v. Kussett [1892] 2 Q. B. 312; 67 
L. T. 124 ; 40 W. R. 592 ; 56 J. P. 743.— 
C.C.R. 


Reg. v. Brooks (1838) 8 Car. & P. 295, 

dissented from. 

Reg. r. Janson (1849) 4 Gox 0. C. S2. 
Coleridge, j. (after consulting with PARKE, 
B.). — If Reg. v. Jiroohs is correctly reported we 
cannot assent to the doctrine there laid down. 

Reg. v. M‘Grath (1869) 39 L. J. M. C. 7 , 
L. R. 1 C. 0. 205 ; 11 Gox C. C. 347 ; 
21 L. T. 543; 18 W. R. 119. — C.C.R., 
followed. 

Reg. v. Lovell (1881) 50 L. J. M. G. 91; 
8 Q. B. D. 185 ; 44 L. T. 319 ; 45 ,J. P. 407 ; 
30 W. R. 416.— c.O.R. 


Reg. v. Ashwell (1885) 55 L. J. M. C. 65 ; 

16 Q. B. D 190 ; 53 L. T. 773 ; 34 W. R. 

297; 16 Cox 0. 0. 1 ; 50 J. P. 181.— 

C.O.R., distinguished and discussed. 

Reg. v. Flowers' (1SS6) 16 Q. B. D. 643 ; 55 
L. J. M. C. 179 ; 34 W. R. 367 ; 64 L. T. 547 ; 
16 Cox G. C. 33 , 50 J. P. 648.— o.C.R. 

Coleridge, O.j. — This is a case which might 
have raised a difficult and subtle question ; but 
from the mode of which it has been stated by 
the learned recorder there appears to be a clear 
distinction between it and Reg. v. Ashwell In 
that case the judges who were in favour of up- 
holding the conviction did not intend to question 
the ancient doctrine that an innocent receipt of 
a chattel and its subsequent fraudulent appropria- 
tion do not constitute larceny. On the contrary, 
it will be seen from the judgment of one of the 
judges in that case he expressly accepts that 
rule of law. In the present case, the learned 
recorder directed the jury that if the prisoner 
innocently received the money and afterwards 
fraudulently appropriated it, he was guilty of 
larceny. It was not our intention in Reg. v. 
Ashwell to enunciate any such rule, and the law 
has been incorrectly laid down to the jury by 
the learned recorder; they may have thought 
consistently with his direction that a fraudulent 
appropriation six months after the original 
receipt would be sufficient to warrant them in 
convicting the prisoner of larceny. We are 
asked to say whether the jury were wrongly 
directed, and we are of opinion that they were. 
If the judgments of the seven judges who 
affirmed, the conviction in Reg. v. Ashwell are 
carefully read, it will be seen that there is a 
most substantial difference between that case 
and the present, and that those judges were of 
opinion that to justify a conviction for larceny 
the receipt and appropriation must be contem- 
poraneous — p. 645. 


Reg. v. Ashwell, considered. 

Reg r. Rehir (1895) 18 Cox C. C. 267 ; [1895] 
2 Ir. R. 709.— O.g.r. (ir.). 

PALLES, C.B. — Iieg. v. Ashwell lias not a single 
prior case to support it. It was a case of first 
impression. The ground upon which it was 
arrived at is given in the judgment of Cole- 
ridge, G.J., in whose mind there must have been 
some serious misapprehension. I hold that it 
would not be competent to the Court m England 
to uphold the conviction m Reg. v. Ashwell , and 
it is only by following that case that it can be 
upheld in the present case — p. 272. 

Reg. v. Deer (1862) L. & C. 240; 32 L. J. 
M 0. 33 ; S Jur. (N.S ) 1216 ; 7 L. T. 366 ; 
11 W. R. 43; 9 Gox C. 0. 225.— o.o.r, ; 
and Reg. v. Featlierstone (1854) Dears. 
0. G. 369 ; 2 C. L. R. 774 ; 23 L. J. M. C. 
127; 18 Jur. 53S; 2 W. II. 496 , 6 Cox 
C. C. 376. — O.C. R., explained. 

Reg. i. Kenny (1877) 2 Q B. D 307; 46 
L. J. M. C 156; 36 L. T 36 ; 25 W. R. 679 , 13 
Cox O.C. 397.— c.c.R. 

DENMAN, J. — The Law Journal report of each 
of those eases shows the real ground of decision. 
In the first case tlie goods were such that the 
wife could not have been the person to remove 
the whole of them from her husband’s house, and, 
therefore, the prisoner received them from some- 
one other than the wife. In the other, the 
prisoner was himself a party to the removal, 
and was guilty, not merely of receiving, but of 
stealing. — p 310. 

Reg. v. Thompson (1862) L & 0. 233 ; 32 
L. J. M. C. 57 ; 8 Jur. (N S.) 1 L62 ; 7 L. T. 
393 ; 11 W. E. 41 ; 9 Gox C. C. 222.— o.C.R., 
discussed. 

Reg. r. Cooke (1871) 40 L. J M. C. 68 ; L.R. 
ll 0. 0. 295 ; 24 L. T. 10S ; 19 W. R. 3S9 ; 12 
Cox 0. C. 10.— C.O.R. 

Reg. v. Low (1866) 10 Cox C. C. 168; 13 

L. T. 642 ; 14 W. R. 286.— C.C.R , gues- 
tioned. 

Reg. v. Dartnell (1869) 20 L. T. 1020,— NISI 

PRIUS. 

Rex v. Thompson (1825) 1 M. C. C.” 78, 

commented on. 

Reg v. Simpson (1854) Dears. C. C. 421 ; 3 
0. L R. SO ; 24 L. J. M C. 7; 18 Jur. 1030 ; 3 
W. R. 19 ; 6 Cox C. C. 422.— O.O.R. 

jervis, c.J. — In Thompson's Case there seems 
to have been some confusion in the use of the 
expression “ about the person ” The words of the 
Act are 11 from the person,” and, with submis- 
sion to the majority of the judges who held the 
asportation in that case not to be sufficient, I 
think the minority were right. The judges, in 
that case, may have thought that the outer coat, 
which covered the pocket, formed a protection 
to the poeket-boolc ; but we must not fritter 
away the law by refining upon nice distinctions 
in a way to prevent our decisions from being 
consistent with common-sense. — p. 424. 

Reg. v. Collins (1864) L. & 0. 471 ; 33 L. J. 

M. C. 177 ; 10 Jur. (n.s ) 6S6 ; 10 L. T. 
581 ; 12 W. R. 886 ; 9 Cox C. C. 497.— 
C.O R., overruled. 

Reg. r. Brown (1889) 59 L. J. M. 0. 47; 24 
Q. B. D. 357;. 61 L. T. 694; 38 W. R. 95, 16 
Cox C. C. 715 ; 54 J. P. 408.— O.O.R. 
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COLEEIDGE, C.J. — ... As far as I can learn, 
the reversal of the conviction in Reg. v. Dodd 
[not reported] proceeded upon that ground — 
namely, that a person cannot be convicted of an 
attempt where he could not have completed the 
offence. We do not think, however, that, upon 
the facts, this case comes within Req. v. Collin * . 
for there seems no doubt that this boy could 
have completed the offence. It is very satis- 
factory to find that we are not obliged to quash 
this conviction, and we are all of opinion that 
Reg. v. Dodd cannot any longer be considered 
law. It proceeded on the authority of Reg. v. 
Collins , which was, m our opinion, decided upon 
a mistaken view of the law. — p. 18. 

Beg. v. Collins, over ruled. 

Beg. v. Brown, followed. 

Beg. r. Ring (1892) 61 L. J. M. C. 116 ; 66 

L. T. 300 ; . 56 J. P. 552 ; 17 Cox C. C. 491.— 

C.C.R. 

coleeidge, c J. — That is a case which was 
decided by five judges, and since this case will 
also be decided by five judges, the learned 
judge who stated the case will have the satis- 
faction of knowing that now nine judges hold 
that Reg. v. Collins is bad law. 

Beg. t. Cory (1864) 10 Cox C. C. 23, 
followed. 

Reg. r. Shickle (1868) 38 L. J. M. C. 21 ; L. R. 
1 C. C. 158 j 19 L. T. 327 ; 17 W. R. 144 ; 11 
Cox C. C. 189.— c.c.R. 

Beg. v. Petch (1878) 38 L. T. 788 ; 14 Cox 

C. C. 116. — C.C.R ; and Beg. v. Townley 
(1871) 40 L. J. M. C. 144 ; L. E. 1 C. C. 
315 ; 24 L. T. 517 ; 19 W. R. 725 ; 12 
Cox C. C. 59. — c C.R., distinguished. 

Reg. v. Foley (1889) 26 L. R.Ir.299 ; 17 Cox 
C. C.142. — C.C.E. 

Beg. v. King (1843) 13 L. J. M. C. 43 : 1 

D. & L. 721 ; 8 Jur. 271.— BAIL CT.. 
discussed. 

Threlkeld r. Smith (1901) 70 L. J. K. B. 921 ; 
[1901] 2 K. B. 531 ; 85 L. T. 275 ; 50 W. R. 158. 
— RIDLET and BIGHAM, JJ. 

Rex v. Watson, 2 East P. C. 562, oier- 
o'uled. 

Rex r. Lavender (1793) ' 2 East P. C. 566. — 
C.C.E. 

[A servant going off with money which his 
master had given him to carry to another, and 
applying it to his own use, is guilty of larceny; 
Rex v. Watson is overruled on this point.] 

Reg. v. Gardener (1845) 1 Car. & Iv. 628, 
overruled. 

Reg. v. Young (1846) 2 Car. & K. 466 ; 1 Den. 
C. C. 194 ; 2 Cox C. 0. 142. 

[. Held , that a paper put into the post-office 
was not the less a “ post-letter ” within 1 Viet, 
c. 36, s. 26, because it bore a fictitious address.] 

Beg. v. Denmour (1S61) 8 Cox C. C. 440, 

impugned. 

Reg. t. Robson (1861) L. & C. 93 ; 31 L. J. 

M. C. 22 ; 8 Jur. (N.s ) 64 ; 5 L. T. 402 ; 10 
W. R. 61 : 9 Cox C. C. 29. — C.C.E. 

[The editors, in a note to the report of Reg. v. 
Robson, say that, “ after this expression of opinion, 
the authority of Reg. v. Denmour, in which it 
was held that a married woman could not be a 
bailee, must be regarded as shaken.” — p. 97.] 


Beg. v Watkins (1841) 1 Car. & M. 264 ; 2 
M. C. C. 217, dissented from. 

Reg. r. Reid (1851) 15 Jur.'lSl ; T. & M. 431 ; 

2 Den. C. C. 88 ; 20 L. J. hi. C. 67 ; 5 Cox C. O 
104 — C.C.E 

[Counsel having cited Reg. v Watkins, where 
it was held that the burglariously breaking and 
entering a house with intent to commit a rape 
therein is not a crime which includes an assault, 
and on an indictment tat such a burglary, the 
defendant, it was ruled, could not be convicted 
of an assault under the statute.] 

ALDEESON, B. — That case was decided on aright 
principle, but it was a wrong decision. — p. 182. 

Reg. v. Henry (1840) 2 M. C. C. 118, 
questioned. 

Reg. i. Stringer (1S42) 2 M. 0. C. 261; 1 
Car. & K. 188— c.c.R. 

[The judges doubted whether Reg. v. Stringer 
was rightly decided on the ground on whicli it 
was decided, viz., that it was not robbery to 
obtain money by threat of a charge of sodomy.] 

Reg. v. Smith (1850) 1 Den. C. C. 510 ; 19 
L. J. M. C. 80 ; T. & M. 214 ; 2 Car. & K 
882 ; 14 Jur. 92 ; 4 Cox 0. C. 42.— C.C.E. ; 
and Reg. v. Walton (1863) L. & C. 288 ; 
32 L. J. M. C. 79 ; 9 Jur. (N.S.) 259 ; 7 
L. T. 754 ; 11 W. R. 348 ; 9 Cox C. 0. 
268. — c O.E., referred to. 

Reg. r. Tomlinson (1895) 64 L. J. M. C. 97; 
[1895] 1 Q. B. 706 , 15 R. 207 ; 72 L. T. 155 ; 
43 W. R. 544 ; 18 Cox C. C. 75.— C.C.E. 

Serlested’s Case (1628) Latch 202, ques- 
tioned. 

Rex r. Soutlierton (1805) 6 East 126 ; 2 Smith 
305 ; 8 R. R. 428. 

ellenboeough, C.J.— The reasoning in that 
ease seems to pi ove too much . for it goes the 
length of showing that obtaining money under a 
threat of any kind, however improbable, would 
be indictable at common law. — p. 139. 

Rex v. Kettle (1819) 3 Chitty C. L. 947 
(ed. 1826). questioned. 

Reg. n Bond (1850) 1 Den. C. C 517 : T. & M. 
242 ; 3 Car. &; K. 337 : 4 New Seas. Cas. 143 ; 19 
L. J. M C. 138 ; 14 Jur. 390 ; 4 Cox C. C. 231. 

—C.C.E. 

aldebson, B. (on the above case being cited 
m argument).— I should question the correctness- 
of that ruling if it came before me. 

Reg. v. Cox (1844) 1 Car. &; K. 494, ques- 
tioned. 

Reg. v. Gallears (1849) T. & M. 0. C. 196 ; 3 
New. Sess. Cas. 704 ; 1 Den. C. O. 501 ; 2 
Car. & K. 9S1 ; 19 L. J. M. C. 13 ; 13 Jur. 1010 ; 

3 Cox C. C. 572. — C.C.E. 

pollock, c.b. — I very much doubt whether 
that case is law. — p. 198. 

[Their lordships did not follow it.] 

Scattergood v. Sylvester (1850) 15 Q. B. 
506 ; 19 L. J. Q. B. 447 ; 14 Jur. 977.— 
Q B , explained. 

Chichester r. Hill (1882) 52 L. J. Q. B. 160 ; 
4S L. T. 364 ; 31 W. R. 245 ; 15 Cox C. C. 258 ; 
47 J. P. 321. — field and WILLIAMS, jj. ’ 

field, J. — What it \Seattergoad v. Sylvester"] 
decides is, that where the owner of cattle that 
have been stolen, has prosecuted the thief to 
conviction, hut has not obtained an order of 
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restitution, he is entitled to have the cattle 
restored to him in an action against a purchaser 
in market overt. — p. 163. And see the judgment 
at length. 

Rex v. Gale (1824) 1 M. C. G. 11, overruled. 

Rex r. Salomons (1830) 1 M. C. 0. 292. — C.C.K. 

Reg. v. Smith (1870) 39 L. J. M. C. 112 , 
L. R. 1 0. C. £66 ; 22 L. T. 664 ; 18 
W. R. 932; 11 Cox C. C. 611.— C.C.B., 
followed. 

Reg. r. Streeter (190C) 69 L. J. Q. B. 916; 
[1900] 2 Q. B. 601 ; 83 L. T. 288 ; 48 W. R. 702; 
64 J. P. 637.-0.0.11. 

Reg. v. Lyons (1863) 9 Cox G. 0. 299 ; 
Car. A: M. 21 7, overruled. 

Reg. v. Dolan (1856) Dears. C. C. 436; 3 
C. L. R. 296 ; 24 L. J. M 0. 69 ; 1 Jur. (N S.) 72 ; 
3 W. R. 177 ; 6 Cox C. 0. 449.— C.C.R. 

Coleridge, iT. — I have no recollection now of 
the case of Re;/, v. Lyons, cited from Car. & M., 
and, therefore, I have no right to say it was 
imperfectly reported. Assuming, however, that 
it was rightly reported, I must say I consider I 
was wrong. — p. 442. 

Reg. v. Dolan, followed. 

Reg. v. Schmidt (1866) 36 L. J. M. C. 94 ; 
L. R. 1 0. C. 15 ; 12 Jur. (N.s.) 149 ; 13 
L. T. 679 ; 14 W. R. 280 ; 10 Cox C. C. 
172. — C.C.R. , approved. 

Reg. r. Villensky (1892) 61 L. J. M. C. 218 ; 
[1892] 2 Q. B. 597 ; 5 R. 16 ; 41 W. R. 160 ; 66 
J. P. S24.- C.C.R. 

Reg. v. Drage (1878) 14 Cox C. C. 85, 
approved. 

Reg. r. Carter (1884) 53 L. J. M. C. 96 ; 12 
Q. B. D. 522 ; 50 L. T. 432, 596 ; 32 W. R. 663 ; 
15 Cox C. C. 448 ; 58 J. P. 456.— O.O.E. 

Reg. v. Oddy (1851) 2 Den. C. C. 264 ; 
T. & M. 593 ; 20 L. J. M. C. 198 ; 15 Jur. 
517: 5 Cox C. C. 210.— C.C.R, held 
inapplicable. 

Reg. r. Green (1852) p Car. & K. 209. 

Head, note. — On a trial for uttering a forged 
note, scienter, the admissibility of evidence of 
other utterings is not affected by Reg. v. Oddy. 

Reg. v. Oddy, considered. 

Makin r. Att.-Gen. for New South Wales 
(1893) 63 L. J. P. 0. 41 ; [1894] A.'C. 57 ; 6 R. 
373 ; 69 L. T. 778 ; 17 Cox C. C. 704 ; 58 J. P. 
148. — P.G. 


Malicious Injury to Property. 

Hall v. Richardson (1889) 54 J. P. 345, 

overruled. 

Roper v. Knott (1898) 67 L. J. Q. B. 574 ; 
[1898] 1 Q. B. 86S ; 78 L. T. 594 ; 46 W. R. 636; 
62 J. P. 375 ; 19 Cox C. C. 69.— C.C.R. 

BUSSELL, C.J. — In Hally. Richardson the man 
added water to the milk in order to remedy an 
accidental mistake. . . . Although the facts may 
be distinguishable from those in the present case 
in several respects, yet I cannot fail to see that 
damage was done in that case, and that the man 
intended to do it. He did it wilfully in order to 
repair a mistake. I think that that case was not 
rightly decided. I think with all deference that 
the cardinal error m the judgment is that there 


is a confusion between damage to the thing and 
consequent loss or damage to the owner of the 
thing. In my opinion an offence is committed 
against the statute if there be wilful damage to 
the thing, although it does not cause loss to the 
owner .of the thing. No doubt those two results 
generally co-exist. That seems to me to be the 
first error in the judgment. But it also appears 
from the statement of Coleridge, C J., that “this 
man . . . not with the intention to damage any- 
body — least of all to damage his master . . . 
put some water into the remainder of the milk 
• . - that he came to the conclusion that in 
order to constitute an offence under the statute 
there must be an intention to damage somebody. 
But I think that if there is wilful damage to the 
thing the statute is satisfied. Lastly, Coleridge, 
C.J. refers to the power of the magistrate to 
give compensation in language which shows that 
m the opinion of the L.O.J. the section was 
confined to cases in which it would be proper to 
give compensation. I think that that arose from 
confusion in the mind of the learned judge 
between damage to the thing and damage to the 
owner of the tbrng, the latter of which I think 
the statute does not require — p. 576. 

Reg. v. Hadfield (1870) 39 L. J. M. C. 131 ; 
L. E. 1 C. C. 253 ; 22 L. T. 664 ; 18 W. R. 
955 ; 11 Cox C. C. 574. — O C.vi., followed. 

Reg. v. Hardy (1871) 40 L. J. M. 0. 62 ; L. R. 

I C. C. 278 ; 23 L. T. 785 ; 19 W. R. 359 ; 11 
Cox C. C. 356. — O.C.B. 

Personation. 

Rex v. Martin and Rex v. Cramp (1817) 
Russ. & Ry. 324, 327. commented on. 

Whiteley v. Chappell (1868) L. R. 4 Q. B. 147 ; 
38 L. J. M. C. 51 ; 19 L T. 355 ; 17 W. R. 176 ; 

II Cox C. C. 307. — Q.B. 

lush, J. — The words, “a person entitled to 
vote,” can only mean, without a forced construc- 
tion, a person who is entitled to vote at the time 
at which the personation takes place ; in the 
present case, therefore, I feel bound to say the 
offence has not been committed. In the cases 
of Rex v. Martin and Rex v. Cramp, the judges 
gave no reason for their decisions ; they probably 
held that “ supposed to be entitled ” meant sup- 
posed by the person personating. — p. 148. 

3. Offences against Pebsons op 
Individuals. 

Abduction. 

Reg. v. Barrett (1885) 15 Cox C. C. 658, 
dissented from. 

Reg. r. Beilis (1893) 62 L. J. M. C. IBS ; 5 R. 
492 ; 69 L. T. 26 ; 17 Cox C. C. 660 ; 67 J. P. 
441. — C.C.B. 

colebidge, C.J. — In the case referred to of 
Reg. v. Barrett, the facts of the case justified the 
conclusion come to there, because there was no 
fraud practised upon any one in that case ; the 
child consented to go, and no fraud was practised 
upon any one else. . . . The dictum [of 8mith, 
J., to the effect that the force or fraud must be 
exercised on the child itself m order to bring the 
case within sect. 56 of 24 & 25 "Viet. c. 100] is not 
part of the decision in that case, and would not 
be binding over any similar case. In any case 
it is too wide a dictum. , and I cannot but think 
my learned brother may have been misreported. 



771 


CRIMINAL LAW. 


772 


If it is not so, I should certainly disagree with any 
such direction in a case coming within the pur- 
view of such a dictum. — p. In 6. 


Assault. 

Beg. v. St. George (1840) 9 Car. & P. 483 ; 
and Beg. v. Lewis (1840) 9 Car. & P. 523, 
questioned. 

Eeg. v. Brown (1883) 10 Q. B. D. 381 ; 52 
L. J. M. C. 49 ; 48 L. T. 270 ; 31 W. E. 460 ; 
15 Cox C. C. 199 ; 47 J. P. 327.— C.C.R. 

Coleridge, O.J. — I believe I speak with the 
assent of my learned brothers in saying this — 
I certainly myself desire to say it — that if upon 
a fit occasion, Beg, v. St. George and Reg. v. 
Lewis should come up for consideration, what- 
ever may be the authority of the learned judges 
by whom those cases were decided — and it is 
needless to say higher authority could scarcely 
be had — the consent of my own mind is not 
given to them. I might be bound by them if 
sitting alone, but sitting in this Court, I should 
take the liberty to reconsider those cases, and 
possibly to overrule them. — p. 384. 

[pollock, b. desired to reconsider the first 
case ; Huddleston, b. and manisty, j. both 
cases ; whereas Stephen, j. declined to assent 
to, or dissent from, them.] 

Reg, v. St. George, overruled. 

Reg. v. Lewis, considered. 

Eeg. v. Duckworth (1892) [1892] 2 Q. B. 83 ; 
66 L. T. 302 ; 40 W. R. 448 ; 17 Cox C. C. 495 ; 
56 J. P. 473.— O.C.R. 

Coleridge, C.J.— As regards the other case 
— Reg. v. St. George — I should have thought, with 
great deference, that it ought to have been got 
rid of by this time. There the prisoner raised 
his arm and pointed a pistol at another person, 
and he had his hand upon the trigger. So far as 
raising his arm and pointing the pistol were con- 
cerned, he did all that he could do to discharge 
it, and then other persons interfered and took 
the pistol from him, and the attempt ended 
there. I should think it reasonably clear to 
most ordinary minds that there had been an 
attempt to do what was prevented from being 
done by the interference of third persons. As 
to the case now before us, where the facts are of 
the same character as in Reg. v. St. George , I 
think we are all clearly of opinion that there 
was abundant evidence to be left to the jury, 
and to s'atisfy them, that there was the attempt 
charged in the fifth count of the indictment. — 

p. 86. 

Beg. v. Hewlett (1858) 1 F. & F. 91, 

questioned. 

Eeg. v. Stopford (1870) 11 Cox C. 0, 643. 

brett, j. — I doubt the case of Reg. v. Hewlett, 
as it appears to me inconsistent with Reg. v. 
Hunt (1 Moo. 0. C. 93) ; it seems to me to be 
only partially reported, a bald report, in fact. 
Reg. v. Smith (1 Cox C. C. 51) is precisely m 
point. — p. 645. 

Reg. v. Martin (1881) 51 L. J. M. C. 36 ; 
8 Q. B. D. 54 ; 45 L. T. 444 ; 30 W. E. 
106 ; 14 Cox C. C. 633 ; 46 J. P. 228.— 
g.c.r followed. 

Reg. v Halliday (1889) 61 L. T. 701 ; 38 
W. E. 256 ; 54 J. P. 312.— C.C.R. 


Eeg. v. Pembliton (1874) 43 B. J. M. 0. 91 * 
L. E. 2 C. C. 119 ; 30 L. T. 405 ; 22 
W. E. 553 ; 12 Cox C. C. 607.— C.O.R., 
distinguished. 

Eeg. v. Latimer (1886) 17 Q. B. D. 359 ; 55 
L. J. M. C. 135 ; 54 L. T. 768 , 16 Cox C. C. 70 ; 
51 J. P. 184. — C.C.R. 

esher, m.r. — The only case which could be 
cited against the well-known principle of law 
applicable to this case \vas Reg. v. Pembliton , 
but, on examination, it is found to have been 
decided on this ground, viz., that there was no 
intention to injure any property at all. It was 
not a case of attempting to injure one man’s 
property and injuring another’s, which would 
have been wholly different. — p. 361. 

Reg. v. Bundle (1855) Dears. C. C. 482 ; 
3 C. L. R. 659 ; 24 L. J. M. C. 129 . 1 
Jur. (N.s.) 430 ; 3 W. R. 403 ; 6 Cox C. C. 
549. — C.C.R., questioned. 

Buchanan <o. Hardy (1887) 56 L. J. M. C. 
42 ; 18 Q. B. D. 486 ; 35 W. E. 453; 51 J. P. 
741. — COLERIDGE, O.J.. MATHEW, CAVE and 
SMITH, JJ. 

COLERIDGE, O.J. — I think that . . . Reg. v. 
Rundle must be held to be binding, if it be 
binding at all, in the case of a husband only, 
because the judgment in Reg. v. Porter (33 
L. J. M. C. 126), the case which was subsequently 
decided, appears to have entirely departed from 
the reasons upon which Reg. v. Rundle was 
decided. So far as can be seen no case has 
actually come before the Courts, and none has' 
been cited to us, in which the particular relation 
of parent and child has been considered, or in 
which the question has been distinctly presented 
to them, whether a parent is or is not within 
this 9th section [of the 16 & 17 Viet. c. 96]. 
It is true that Parke, B., in Reg v. Rundle did 
add to the question of husband and wife speci- 
fically the case of parent and child, but the 
general principle of domestic control was dis- 
tinctly departed from in the case of Reg , v. 
Porter where the person convicted was a brother ; 
and certainly it was in a case in which I was 
counsel for the prosecution at the Exeter Assizes, 
where the lunacy commissioners obtained a 
conviction against a brother and sister for having 
imprisoned ... a lunatic brother. I never 
heard any question raised as to the propriety of 
that decision. How we have to determine the 
present ease upon this principle, and I must say, 
with deference to the learned judges who decided 
Reg. v. Rundle , that I am not altogether satisfied 
with the reasons they gave for their decision m 
that case. — p. 44. 

Eeg. v. Rundle, see 53 & 54 Yict. c. 5. 

Reg. v. Meredith (1838) 8 Oar. & P. 589, 
dictum disapproved. 

Christopherson v. Bare (1848) 11 Q. B. 473 : 
17 L. J. Q. B. 109 ; 12 Jur. 374.— Q.B. 

[Counsel having cited from Lord Abinger's 
judgment in Reg. v. Meredith the following 
passage “ To support a charge of assault you 
must show an assault which could not be justified 
if an action were brought for it, and leave and 
licence pleaded,” and having argued that it was 
there assumed that an assault might be confessed 
and avoided by a plea of leave and licence.] 

patteson, J. — That cannot be put higher 
than an obiter dictum (p. 476). . . . The plea 



778 


CKIMINAL LAW. 


is clearly bad as to the assault. ... An assault 
must be an act done against the will of the party 
assaulted ; and, therefore, it cannot be said that 
a party has been assaulted by his own ner* 
mission. — p. 477. 1 

Keg. v. Button (1838) 8 Car. & P. 660 

dissented from. 

Keg. v. Dilworth (1843) 2 M. & Bob. 631 - 
COLTMAN, j. 

Reg. v. Button, dissented from. 

Keg. r. Walkden (1846) 1 Cox C. C 2S2- 
PARKE, B. 

Reg. v. Tooley (1709) 2 Ld. Raym. 1296, 

overruled. 

Keg. v. Davis (1861) L. & C. 64 ; 30 L. J. M C 
169 ; 7 Jur. (N.S.) 1040 ; 4 L. T. 569 ; 9 W.R.’ 
711 ; 8 Cox 0. C. 4S6. — a.C.R. 

pollock, C.b .-Tooleg's Case has been over- 
ruied.—p. 71. [See per Alderson, B., in Rex 
v. T Varner (1 Moo. C. C. 386).] 

Reg. v. Bennett (1860) 4 F. & F. 1105 : and 
Reg. y. Sinclair (1867) 13 Cox C. C. 28 

distinguished. 

Christopherson v. Bare (supra), commented 
on. 

Reg. v. lock (1872) 42 L. J M. C. 5 • L R 
2 C. C. 10 ; 27 L. T. 661 ; 21 W. R. 144 , 
12 Cox C. C. 244. — O O.R., distinguished. 

Hegarty r. Shine (1878) 4 L. R. Ir, 288 ; 14 
Cox 0. C. 145. — o.A. 

Headnote. — In an action for assault, the 
plaintiff, who was living as paramour with the 
defendant, became infected by him with a 
venereal disease . The defendant concealed from 
her the fact of his being so infected. Held , thai 
the action would not lie. Mere concealment of 
the defendant being infected clid not constitute 
such a fraud as to vitiate the consent of the 
woman to the immoral act. Semlle, per Palles, 
C.B. that Reg. v. Bennett and Reg. v. Sinclair 
were rightly decided. See judgments. 

Reg. v. Bennett; Reg. y. Sinclair; Hegarty 
v. Shine ; Eeg. v. Taylor (1869) 38 L. J. 
M. C. 106 ; L. R. 1 C. C. 194 ; 20 L. T 
402 ; 17 W. R. 623 ; 11 Cox C. C. 261.— 
C.c R. ; and Rex v. Eosinski (1824) 1 M. 
C. C. 19, considered., 

Reg. r. Clarence (1888) 58 L. J. M. C. 10 ■ 22 
Q. B. D. 23 ; 59 L. T. 780 ; 37 W. R. 166 • 16 
Cox C. C. 511 : 53 J. P. 149,-c.O.R. 

Headnote . — Where a husband had been con- 
victed under sect. 47 of 24 & 25 Viet, c 100, of 
assaulting his wife and causing her actual bodily 
harm by communicating to her a venereal disease, 
and on the same facts had also been convicted, 
on another count of the same indictment, of 
.unlawfully and maliciously inflicting upon ’her 
actual bodily harm within the meaning of sect. 
20 of the statute, Held (by Lord Coleridge, C.J„ 
Pollock and Huddlestone, BB., and Manis’ty’ 
Stephen, Mathew, Smith, Wills and Grantham’ 
JJ. ; dissentientibus, Hawkins, Field, Day and 
Charles, JJ.), that the accused was wrongly so 
convicted, and that the conviction must be 
quashed. See judgments. 


774 

37?'- C U W 9 n ; i on^ U1 " ^ 468 5 3 L. T. 
-d a Vr 9 W - 12 °— O.P., followed. 

Reed v. Nutt (1890) 59 L J Q B 311 • 94. 

■“S’ 1 62 L - T V 88 w.YVji, It 

Reg. v. Robinson (1840) 12 A. & E. 672 • 4 
R- & D. 391 ; 10 L. J. M. C. 9 martin 
dissented from. ’ ^ ' 

Hancock 7:. Somes (1859) 28 L. J. M. C. 196 ; 

983 ’ 7W - R 

CAMPBELL, o.j. and OROMPTOK, J the latter 
saying that he did not agree with’ the faUo 
decidendi m that case, and that he thought the 

« 3 , : s<L ah™l' TW.B. 

Hartley v. Hindmarsh (1866) 35 L J. M C 
2oo ; L. E. 1 C. P. 553 : 14 L T 795 • *14 

509 R ' rf ’’ r ?' & 007 ; 12 Jur - 'C** ) 

502. — c.p., distinguished. 

O uo? ile ^TO 59 L - J - M - O- 53 ; 24 
Q. B. D. 423 ; 62 L. T. 572 ; 38 W R 334 • 54 

J. P. 549 ; 17 Cox C. C. 9.-C.C r 4 ’ 


Concealment of Birth. 

Reg. v. Perry (1855) Dears. C. C. 471 ■ 3 
C. L R. 691 ; 24 L. J. M. C. 137 • 1 Jur 
(N.s.) 408 ; 3 W. R. 404 ; 6 Cox Q. C. 531 
— C.C.R., dissented from 
Reg r. Opie (1862) 8 Cox C. C. 332 

IjSSSnSSJt 0pini0 “ “P 16 ** 1 b ? the 

Murder and Manslaughter. 

Rex v. G-rindley, Russell on Crimes (2nd ed 1 
vol. 1, p. 8, overruled. 

Rex r. Carrol (1835) 7 Car. & p. 145. 

, Tr P tr RK > J - Craving read the above case, decided 
by Mr. Justice Holroyd).— Highly as I resDect 
I Bom him, anTml 
brothei Littledale agrees with me He once 
acted upon that case, but afterwards retracted 

iThST' atttl there is no tloubt ‘ b “ 


Tunnicliffe v. Tedd (1847) 5 C. B. 553 ; 17 
L. J. M. C. 67. — o.P. ; and Bradshaw v 
Vaughton (I860) 9 C. B. (sr.s.) 103 ; 30 


Reg, v. Hines (1874) 80 C. C C £ 

Paper 309, dissented from 
Reg. v. Senior (1898) 68 L. J. Q. B 175 • n 8991 

j.p: s A“.i. 79 L - *• 562 ■ « 

E >irf er “ g(1M9)18 L - J - M - a 2 i», 
E i/;iS ow(1860) 8 Ora0c -^. 

Reg. v. Flannagan (1884) 15 Cox C C 403 — 

I BUTT, J. 

'nJqSfo T- fV G n n n f0r r,o NeW S ° Uth Wales 
(.Io93) ba L. J. P. C. 41 ; [18941 A C 67 ■ P 
373 : 69 T,. T 77S - w nft 7T-U ® "■ 
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148. — P.C. LORDS HERSCHELL, L.C., WATSON, 
HALSBURY, ASHBOURNE. MACNAG-HTEN, MORRIS 
and SHAND. 

Reg. y. (leering ( 'supra ) and Reg. v. Garner 
(1863) 3 F. & F. 681. See Criminal Evidence 
Act, 1898 (61 & 62 Viet. c. 36), s. 1 (i). 

Rex v. Cadman (1825) 1 M. C. C. 114 ; Carr. 
Supp. 237, corrected. 

Rex v. Harley (1830) 4 Car. & P. 369. 

park, J. said that he thought some mistake 
must have crept into Ryan & Moody’s report, 
and that, although it is there stated that the 
swallowing of the poison was not essential, his 
recollection was, that the judges held just the 
contrary. He further says, that his memory is, 
that Carrington’s report is accurate. 

Rape. 

Reg. v. Fletcher (1859) Bell C. C. 63 ; 28 
L. J. M. C. 85 : 5 Jur. (n.S.)179 ; 7 W.R 
204 : 8 Cox C. C. 131 ; and Reg. v. 
Fletcher (1866) 35 L. J. M. C. 172 ; L. R. 
1 C. C. 39 ; 12 Jur. (N S.) 505 : 14 L. T. 
573 ; 14 W. R. 774 ; 10 Cox C. C. 248, 
considered. 

Reg. r. Barratt (1873) L. R. 2 C. C. 81 : 43 
L. J. M C. 7 : L. R 2 C. C. 81 ; 29 L. T. 409 : 
22 W. R. 136 ; 12 Cos C. C. 498.— c.c.R. 

Blackburn, J. — I think the rule laid down 
in the first case of Reg. v. Fletcher (Bell C. C. 
63) was quite right, and I do not think that in 
the second case of the same name the Court in- 
tended to depart from it. In every case the 
question must he, whether there is sufficient evi- 
dence to support the charge, and, where mental 
incapacity is involved, the question must he one 
of degree. How, in the first case of Reg. v 
Fletcher and in the present case, the degree of 
idiotcy was very great. In the second case it 
was much slighter. And in that case the ques- 
tion reserved was, whether the judge ought to 
have left the case to the jury, there being no 
evidence against the prisoner except the fact of 
connection and the imbecile state of the girl. And 
what the judges held was, that in that case there 
ought to have been some further evidence. 1 do 
not think they at all meant to overrule the earlier 
case, but only to say that in the particular case 
before them they did not think there was evidence 
to go to the jury. 

Reg. v. Fletcher, commented on. 

Reg. v. Dee (1S84) infra, col. 776. 

Reg. v. Read (1849) 2 Car. & K. 957 ; 3 
Cox C. C. 266 ; 1 Den. C. C. 377 ; T. & M. 
52 ; 3 Hew Sess. Cas. 405 ; 18 L. J. M. C. 
88 ; 13 Jur. 68. — C.c.R followed. 

Reg v. Roadley (1880) 49 L. J. M. C. 88 ; 42 
L. T. 515 ; 14 Cox C. C. 463.— C.C.R. 

Reg. v. Barrow (1868) 38 L. J. M. C. 20 ; 
L. R. 1 C. C. 156 ; 19 L. T. 293 ; 17 W. R. 
102; 11 Cox C. C. 191. — C.C.R., questioned. 

Reg. r. Flattery (1877) 46 L. J. M. C. 130 ; 2 
Q. B. D. 410 ; 36 L. T. 32 ; 25 W. R. 398 ; 13 
Cox 0. C. 388. — C.C.R. 

Reg. v. Flattery ; Reg. v. Saunders (1838) 
8 Car, & P. 265 ; Reg. v. Williams (1838) 
8 Car. & P. 286 ; and Reg. v. Case (1850) 
19 L. J. M. C. 174 ; 1 Den. C. C. 580 ; 


T & M. 318 ; 4 Hew. Sess. Cas. 347 ; 14 
Jur. 489 ; 4 Cox C. C. 220.— C.C.R., dis- 
tinguished. 

Hegarty r. Shine (1878) 4 L. R. Ir. 288 ; 14 
Cox C. C. 145. 

Reg. v. Barrow. See 48 & 49 Viet. c. 69, s. 4. 

Reg. v. Barrow, not followed. 

Reg. v. Saunders ; Reg. v. Williams ; and 
Reg. v. Case, referred to. 

Reg. r. Dee (18S4) 15 Cox C. C. 579 ; 14 L. R. 
Ir. 468.— C.C.R. (IR.). 

palles, c.B. — Reg. v. Barrow v as decided 
... on a case reserved by Kelly, 0 B., which 
. . . stated that he thought the case “ was made 
out as . . . the act itself, coupled with the 
pushing aside of a baby the prosecutrix had in 
her arms, amounted to force, and there was 
certainly no consent before, and the reverse 
immediately afterwards.” The case was heard 
by five judges of whom Kelly C.B. was not one. 
Ho counsel appeared for either the Crown or the 
prisoner, and the case is disposed of in the fol- 
lowing words by Bovill. C J., who delivered the 
judgment of the Court ■ “ It does not appear 
that the woman . . . was asleep or unconscious 
at the time when the act of connection com- 
menced. ... It must be taken therefore that 
the act was done with the consent of the prose- 
cutrix, though that consent was obtained by 
fraud. It falls, therefore, within the class of 
cases which decide that where consent is ob- 
tained by fraud, the act does not amount to 
rape.” The judgment, by excluding the appli- 
cability to cases where the prosecutrix was asleep 
or unconscious, adopts the judgment in Fletcher's 
Case ( supra , col. 775), hut.it seems to have 
there escaped attention that one of the effects of 
that judgment was to abolish the old distinction 
between such absence of consent as must exist 
m rape, and that which will constitute an 
assault. This would have made not only the 
circuit decisions of Reg. v. Saunders (8 0. & P, 
265) and Reg. v. Williams (8 C. & P. 286), but 
the ruling of that Court itself in Reg. v. Case 
(1 Den. C. C. 580) authorities for the’ prosecu- . 
tion, and would have called for a determination 
of the distinction there taken by Wilde, C.J. and 
Platt, B. between the act consented to and the 
act committed. Thus the cardinal point in the 
case, the point upon which alone it must have 
been concluded by the judge at the trial, “ there 
was certainly no consent,” was wholly lost sight 
of in the decision. — p. 589. 

Reg. v. Saunders ; Reg. v. Williams ; Reg. 
v. Case ; Reg. v. Flattery ; Reg. v. 
Barrow ; and Reg. v. Dee, considered. 

Reg. v. Clarence (1888) 58 L. J. M. C. 10 ; 22 
Q. B. D. 23 ; 59 L. T. 780 ; 37 W. R. 166 ; 16 
Cox C. C. 511 ; 53 J. P. 149.— c.O.R. 

Rex v. Russell (1831) 1 M. & Rob. 122, 
overruled. 

Rex o. Cox (1832) 5 Car. & P. 297. 

Rex v. Wink (1834) 6 Car.& P. 397 , followed 
in part. 

Reg. v. Osborne (1842) Car. & M. 622. 

Rex v. Hodgson (1812) R. & R. C. C. 211 ; 
3 Car. & P. 590, note a. — C.C.R., 
questioned. 

Rex v. Martin (1834) 6 Car. & P. 562. 
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williams, j. — The question [proposed to be 
put by counsel] in the present case is as to 
previous intercourse with the prisoner, and the 
question in Rex v. Hodgson was as to intercourse 
with other men. I shall certainly receive the 
evidence, and I must say that 1 never could 
understand the case of Rex v. Hodgson. The 
doctrine that you may go into general evidence 
of bad character in thg prosecution, and yet not 
cross-examine as to specific facts, I confess, does 
appear to me to be notquLte in strict accordance 
with the general rules of evidence. 

Rex v. Powell (1831) 2E.& Ad. 75 ; 9 L. J. 
(o.s.) M. 0. 71 . — k.b., commented on. 

Castro i\ Reg. (1881) 50 L. J. Q. B. 497 : 6 
App. Gas. 229 ; 44 L. T. 350 ; 29 W. R. 669 ; 14 
Cox C. C. 546.— H,L. (E.). 

Reg. v. Robins (1843) 2 M. & Rob. 512 ; 1 
Cox C. C. 55, overruled. 

Reg. r. Holmes (1871) L. R. 1 C. 0. 334 ; 41 

L. J. M. C. 12 : 25 L. T. 669 , 20 W. R. 122 ; 12 
Cox C. 0. 137.— O.C.E. 

kelly, c.B. — That was, no doubt, a decision 
of Coleridge, J., after consulting Erskine, J., 
upon the very point now in dispute. But we 
cannot follow that ruling in opposition to the 
whole current of authority upon the question. — 
p. 337. 

Reg. v. Mehegan (1856) 7 Cox C. C. 145.— 
c.O.E. (in.), questioned. 

Reg. v. Beale (1865) L. R. 1 0. C 10 ; 35 L. J. 

M. C. 60 ; 12 Jur. (n S.) 12 ; 13 L. T. 335 ; 14 
W. R. 57 j 10 Cox C. C. 157.— o.C.B. 

WiLLES, J. — Is there any contemporary Irish 
report of that case ? I can hardly believe that 
it is correctly reported. 

[It appeai-s from a note at the end of the case 
that the reporter was not present in Court during 
the argument ] 

Reg. v. Dicken (1877) 14 Cox C. C. 8, fol- 
lowed. 

Reg. v. Ratoliffe (1882) 52 L. J. M. C. 40 ; 10 
Q. B. D. 74 ; 47 L. T. 388 ; 15 Cox C. C. 127.— 
C C.B. 

Reg. v. Wealand (1888) 57 L. J. M. C. 44 , 
20 Q. B. D. 827 ; 58 L. T. 782 ; 36 W. R. 
567 j 16 Cox C. C. 402; 52 J. P. 582.— 
C.O.E. , considered. 

Reg. v. Paul (1890) 59 L. J. M. C. 138 ; 25 
Q. B. D. 202 ; 62 L. T. 845 ; 38 W. R. 704 : 17 
Cox C. C. Ill ; 54 J. P. 677.— C.O.E. 

HAWKINS, J. — In that case [Reg. v. Wealand) 
the prisoner was indicted in one count simply 
for the felony of carnally knowing a girl under 
thirteen. The evidence of the girl, though not 
upon oath, was received under sect. 4 [of the 
Criminal Law Amendment Act, 1885J, and 
upon that charge it was clearly admissible 
within the express language of the statute. 
The jury found the prisoner not guilty of the 
felony, but, being satisfied that he was guilty of 
an indecent assault, they, under the express 
provision contained in sect. 9 of the Act, found 
him guilty of such assault. But for this section, 
they would have been bound to acquit him alto- 
gether. How in that case no objection could 
‘have been made to the unsworn testimony, for 
the 4th section expressly made it admissible 
upon the only count which the jury had to 


dispose of, aud in authorising the jury under 
that count to convict of an indecent assault, 
though no indecent assault was charged, the 
legislature must be taken to have intended them, 
in the consideration of their verdict, to deal with 
all the evidence before them, forgetting that the 
exception to the general rule of evidence was not 
made to extend to charges other than those m 
sect. 4. I was a party to the judgment, aud 
agree in all the observations of the L.CJ. in 
delivering it, and I venture to think they are 
rather in favour of than against my view of this 
case. In the present case, upon the first count 
no doubt the evidence was admissible, but upon 
that count the jury had no power to convict of 
an indecent assault ; while upon the second 
count, which was for an indecent assault simply, 
the evidence was inadmissible. It is strangely 
anomalous to suppose that a. person being ac- 
quitted upon a charge on which unsworn 
evidence was admissible, should nevertheless 
be lawfully convicted on such evidence upon a 
count on which it was wholly inadmissible. To 
my mind such a proposition is contrary to reason, 
good sense and law. I note particularly an 
observation in the judgment of the L.C.J. in 
Reg. v. Wealand, that tne anomaly therein 
pointed out “may lead to a prisoner being 
indicted for the graver offence under sect. 4, 
when it is known that he can only be convicted 
of a less offence under sect. 9 on unsworn testi- 
mony given in support of the charge under 
sect. 4.” On this I can only say that, should 
such a course be adopted, I should look upon it 
as a scandalous abuse of the law with a view to 
convict the accused of a grave offence upon 
evidence known to be inadmissible, if the indict- 
ment were confined to an honest statement of 
the real charge. — p. 143. 

Reg, v. Wealand {supra') and Reg. v. Paul 

{supra). See now Prevention of Cruelty to 
Children Act, 1894 (57 & 58 Viet. c. 41), s. 15. 

Rex v. Brasier (1779) Leach 199; 1 East 
P. C. 443.— C.C.B.; Rex v. Clarke (1817) 
2 Stark. 241 ; Reg. v. Walker (1839) 2 
M. & Rob. 212 ; Reg. v. Megson (1840) 
9 Car. & P. 420; Reg. v. Guttridge (1840) 
9 Car. & P. 471 ; Reg. v. Osborne (1842) 
C. & M. 622; Reg. v. Eyre (1860) 2 
F. & F. 579 ; and Reg. v. Wood (1877) 14 
Cox C. C. 46, considered. 

Reg. *. Lillyman (1S96) 65 L. J. M. C. 195 ; 
[1896] 2 Q. B. 167 ; 74 L. T. 730 ; 44 W. R. 
654 ; 18 Cox C. C. 346 ; 60 J. P. 536.— O.C.E. 

Reg, v. Lillyman, applied. 

Reg. v. Kiddle (1898) 19 Cox C. C. 77.— 
EIDLEY, J. 

Headnote. — Reg. v. Lillyman applies to cases 
where the girl on whom the offence is committed 
is of such tender years that the Court directs 
her evidence to be taken, but not on oath, aud 
where her consent to the assault is immaterial. 

Reg, v. Lillyman, applied. ' 

Reg. r. Merry (1898) 19 Cox C. C. 442.— 

BRUCE, J. 

Reg, v. Lillyman, explained. 

Reg. v. Rowland (1898) 62 J. P. 459. 

On the hearing of a charge of rape, the prose- 
cuting counsel proposed, on the authority of the 



779 


CRIMINAL LAW. 


780 


above case, to put in evidence verbatim the 
com plaint made by the prosecutrix. 

Hawkins, j. said that case was no authority 
for the proposition. All that it decided was 
that the terms of a complaint' were only ad- 
missible as evidence of a want of consent by the 
prosecutrix, and not as evidence of the truth of 
the charge against the person named in the 
complaint. 


pp. 50 — 59. It is difficult to withhold consent 
from the^statements and reasonings contained in 
these pages, and it seems to us that the law con- 
cerning agreements or combinations in reference 
to trade disputes is contained in 38 & 39 Viet, 
c. 8(5, and m the statutes referred to in it and 
that acts which are not indictable under that 
statute are not now, if indeed they ever were, 
indictable at common law* 


Reg. v. Lillyman, limited. 

Hex r. Kmgham (1902) 66 J. P. 393.— 
lawrance, j. 


Reg. v. Chandler (1855) 24 L. J. M. G. 109 ; 
Dears. G. C. 453 ; 3 0. L. R. 680 : 1 Jur. (N.s.) 
429 ; 3 W. R. 404 ; 6 Cox C. C. 519.— C.C.R. , 
and Reg. v. Ryland (1867) 37 L. J. M. 0. 10 ; 
L. R. 1 C. C. 99 ; 17 L. T. 219 ; 16 W R. 280 ; 
10 Cox G. C. 569 — CJ.C.R. See now Prevention 
of Cruelty to Children Act, 1894 (57 & 58 Viet, 
c. 41), s. 23 (2). 


4. Conspiracy. 

levi v. Levi (1838) 6 Car. & P. 239, dictum 
disapproved 

Doolubdass r. Ramloll (1850) 15 Jur. 257. 
-P.C. 

parke, B. (for J.c.).— The dictum, of Gurney, 
B., in Leii v. Leu was much relied upon, to 
show that au agreement of several not to bid at 
an auction was an indictable offence ; hut this 
was a mere dictum in a nisi prius case, and 
cannot, we think, be relied upon. — p. 260. 

Rex v. De Berenger (1814) 3 M. & S. 67 ; 15 
R. R. 415, discussed. 

Barry v. Croskey (1861) 2 J. & H. 1. 

Rex v. De Berenger, upheld and applied. 

Eeg. v. Gurney (1869) 11 Cox C. C. 414 .— q.b. 

Rex v. De Berenger, referred to. 

Andrews r. Mockford (1896). — c.A. See ante, 
col. 401. 

Reg. v. Druitt (1867) 10 Cox C. C. 592 ; 16 
L. T. 855 ; and Reg. v. Bunn (1872) 12 
Cox C. C. 316. dissented from. 

Connor r. Kent(lS91) 61 L. j. M. C. 9 : r 18911 
2 Q. B. 545 ; 65 L. T. 573 ; 17 Cox C. C. 354 ; 55 
J. P. 485. — O.C.R. 

Coleridge, c.J. — Neither of these cases is 
very; satisfactorily reported ; in neither was there 
any ' motive for questioning the dicta of the 
judges ; in the one, tried by Lord Esher, then 
Mr. Justice Brett, there was no opportunity, 
in consequence of the prisoner having been 
acquitted on all the counts to which the alleged 
ruling applied. We are well aware of the great 
authority of the judges by whom the two cases 
above mentioned were decided, but we are 
unable to concur in these diet a, and, speaking 
with all deference, we think they are not law. 
It seems to us that to hold that the very same 
acts which are expressly legalised by statute 
remain nevertheless crimes punishable by the 
common law, is contrary to good sense and 
elementary principle, and, that the reports, 
therefore, cannot be correct. If the dicta are 
law, they render the statutes passed on these 
subjects practically inoperative: the statutes 
might as well not have been passed. The dicta 
are criticised in detail and with great ability 
in Mr. Justice Wright’s excellent work on the 
Law of Criminal Conspiracies and Agreements, 


Rex v. Mawbey (1796) 6 Term Rep. 619, 
636, 638 ; 3 II. R. 2S2, questioned. 

Hilton r. Eckerslev (1855) 6 El. & B1 47 ; 25 
L. J. Q. B. 199 ; 2 Jur. (N.S.) 587 ; 4 W. R. 326. 

Campbell, c.J. — I am not prepared to say that 
the combination which has been entered into 
between the parties to this bond would be illegal 
at common law, so as to render (hem liable to an 
indictment for a conspiracy. Such a doctrine 
maybe deduced from the dictum of Grove, J., 
m Rex v. Mawbey (p. 636). “ As in the case of 

journeymen conspiring to raise their wages, 
each may insist on raising his wages if he can ; 
but if several men, for the same purpose, it is 
illegal, and the parties may be indicted for a 
conspiracy.” Other loose expressions may be 
found In the books to the same effect ; and, if 
the matter were doubtful, an argument might 
be drawn from some of the language of the 
statutes respecting combinations. But I cannot 
bring myself to believe, without authority, much 
more cogent, that, if two workmen who sincerely 
believe their wages to be inadequate, should meet 
and agree that they would not work unless their 
wages were raised, without designing or contem- 
plating violence, or any illegal means for gaining 
their object, they would be guilty of a mis- 
demeanour, and liable to be punished by line 
and imprisonment. The object is not illegal, 
and, therefore, if no illegal means are to be 
used, there is no indictable conspiracy.— p. 62. 

Hilton v. Eckersley; Walsby v. Anley 
(1861) 30 L. J. M. C. 121 ; 7 Jur. (N.s.) 
465 ; 3 L. T. 666 ; 9 W. R. 271.-Q.B. ; 
and Gibson v. Lawson (1891) 61 L. J. 
M. C. 9 ; [1891] 2 Q. B. 545 ; 65 L. T. 
573 ; 17 Cox C. C. 354 ; 55 J. P. 4S5.— 

COLERIDGE, C.J.. MATHEW, CAVE, SMITH 
and CHARLES, JJ., applied. 

Lyons v. Wilkins (No. 1) (1896) 65 L. J. Ch. 601; 
[1896] 1 Ch. 811 ; 74 L. T. 358 ; 45 W. R. 19 ; 
60 J. P. 325. — C.A, LINDLEY, KAY and SMITH, 
L.JJ. 


Lyons v. Wilkins (No. 1) (supra), confirmed, 
Lyons r. Willems (No. 2) (1898) 68 L. J. Ch. 
146 ; [1899] 1 Ch. 255 ; 79 L. T. 70.9 ; 47 W. E. 
291 ; 63 J. P. 339.— C.A. LINDLEY, M.R., CHITTY 
and WILLIAMS, L.JJ. 

Lyons v. Wilkins (No, 2), folloioed. 

Charnock v. Court (1899) 68 L. J. Ch. 550 ; 
1899] 2 Ch. 35 ; 80 L. T. 564 ; 47 W. R. 633 ; 
63 J. P. 456. — STIRLING, J. 

Lyons v. Wilkins (No. 2), applied. 

Charnock v. Court, referred to. 

Skinner v. Gnnton (1669) 1 Baund. 228 d. ; 
Savile v. Roberts (1698) 1 Ld. Raym. 374, 
379 ; and Muriel v. Traoy (1704) 6 Mod. 
169 , followed. 

Walters v. Green (1899) 68 L. J. Ch. 730 ; ' 
[1899] 2 Ch. 696 ; 81 L. T. 151 ; 4S W. R. 23 ; 63 
J. P. 742. — STIRLING. J. 
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Rex v. Gill (1818) 2 B. & Aid. 204 ; 20 R. R. 
407. — K.B. , commented on. 

Reg. v Parker (1842) 11 L. J. M. G. 102; 2 
Gr. & D. 700 ; 3 Q. B. 292 ; 6 Jur. 822 — q.b. 

Rex v. Gill, approved. 

Reg. v. Gompertz (1846) 9 Q. B. 824 ; 16 
L. J. Q. B. 121 ; 11 Jur. 204 ; 2 Cox C. C. 
145 — q.b. • 


Rex v. Gill, upheld. 

Rex v. Biers (1834) 1 A. & E. 327 ; 3 N. & M, 
475, commented on. 

Sydscrff v. Reg. (1847) 11 Q. B. 245 ; 12 Jur. 
418. — EX. CH. 


Rex v. Gill, applied. 

Taylor v. Reg. (1894) 64 L. J. M. C. 11 ; [18951 
1 Q. B. 25 ; 15 R. 86 ; 71 L. T.-571 ; 43 W. R. 
24 ; 18 CoxO. 0.45. — MATHEW and CHARLES, jj. 

Rex v. Spragg (1760) 2 Burr. 993, distin- 
guished. 

King v. Reg. (1844) 7 Q. B. 795 ; 14 L. J. 
M. 0. 172 ; 9 Jur. 883— EX. OH. 

tindal, o.J. — But then it was urged by the 
learned counsel for the Crown that, supposing 
these objections to be well founded, this defect 
in the allegation of. the conspiracy was cured by 
referring to the whole indictment — the part 
stating the overt acts as well as that stating the 
conspiracy ; and Bex v. Sprugg was cited as an 
authority that the whole ought to be read to- 
gether. The point decided in that case appears 
to have been merely this, that, in an indictment 
for a conspiracy, though the conspiracy be in- 
sufficiently charged, yet, if the rest of the indict- 
ment contains a good charge of a misdemeanour, 
the indictment is good. Lord Mansfield dis- 
tinguishes between the allegation of the unexe- 
cuted conspiracy to prefer an indictment, as to 
the sufficiency of which he gave no opinion, and 
that of the actual preferring of the indictment 
maliciously and without probable cause, which 
he calls a completed conspiracy actually carried 
into execution ; and this he holds to be clearly 
sufficient : and no doubt it was so ; for, rejecting 
the averment of the unexecuted conspiracy, the 
indictment undoubtedly contained a complete 
description of a common law misdemeanour 
But if we examine the allegations in this indict- 
ment, there is no sufficient description of any act 
done after the conspiracy, which amounts to a 
misdemeanour at common law. None of the 
overt acts are shown by the averments to be 
indictable. — p. 808. 

Rex v. Pywell(1816) 1 Stark. 402, ! held over- 
ruled. 

Rex v. Turner (1811) 13 East 228, overruled. 

Reg. v. Rowlands (1851) 2 Den. O. G. 364 ; 17 
Q. B. 671 ; 21 L. J. M. 0. 81 ; 16 Jur. 268 ; 
5 Oox C. C. 466— C.o.K. 

EBLE, j. — Bex v. Pyioell is overruled by Beg. 
v. Eenrich (5 Q. B. 49). — p. 386. 

CAMPBELL, o.J.-— I will add that, after the 
most careful and elaborate consideration of the 
cases, I am satisfied that Bex v. Turner is not 
law. That was an indictment fox a conspiracy 
to go into a preserve in the night time, and 
armed with offensive weapons in search of game, 
which in itself is an indictable offence, and 


an agreement to commit an indictable offence 
undoubtedly amounts to a conspiracy. — p. 388. 

O’Connell v. Reg. (1844) 11 Cl. & P. 155 ; 9 
Jur. 25 ; 1 Cox C. C. 413— h.l. (ir.), 
applied. 

Castro v. Reg. (1881) 60 L. J. Q. B. 497 ; 6 
App. Cas. 229 ; 44 L. T. 350 ; 29 W. R. 669 ; 14 
Cox C. C. 546. — H.L. (E.). 

O’Connell v. Reg., applied. 

Reg. v. Manning (1883) 53 L. J. M. C. 85 ; 12 
Q. B. D. 241 : 51 L. T. 121 ; 32 W. R. 720 ; 48 
J. P. 536. — Q.B .D. 


5. Against King and Government. 

Rex v. Else (1808) R. & R. 142 ; and Reg. 
v. Page and Jones (1841) 1 Russ. Crimes, 
82, overruled. 

Reg. v. Greenwood (1852) 2 Den. C. C. 453. — 
CJ.C.R. 

Rex v. Sutton (1737) 2 Strange 1074 ; Cas. 
temp. Hardw. 370 ; and Rex v. Scofield 
(1784) Cald. 397, overruled. 

Rex v. Heath (1810) R. & R. 184— C.C.R. 

Reg, v. Goodwin (1867) 10 Cox C. C. 534, 
overruled. 

Rex v. Martin (1869) 39 L. J. M. C. 31 ; L. R. 
1 C. C. 214 ; 21 L. T. 469 ; 18 W. R. 72 ; 11 Cox 
C. C. 343.— O.C.R. 

Reg. v. Toole (1867) 16 W. R. 439 ; 11 Cox 
C. C. 75 ; Ir. R. 2 C. L. 36. — C.C.R. (IR.), 
adopted. 

Att.-Gen. v. Moore (1892) 62 L. J. Oh. 607 ; 
[1893] ICh. 676; 3 R. 213; 68L. T. 674; 41 
W. R. 294.— STIRLING, J. 


6. Against Public Justice. 

Perjury . 

long’s Case (1604) 5 Ooke 120 ; and Vaux’s 
Case (1590) 4 Coke 44, disapproved. 

Rex v. Aylett (1785) 1 Term Rep. 63 ; 1 R. R. 
152— K.B. 

[During the argument the Court observed that 
Long's Case was considerably shaken in 2 Ld. 
Raym. 1169 ; and that Vaux’s Case had also 
been shaken in Ventr. 23 and 3 Keble 51. — 
p. 69.] 

Reg. v. Crossley (1797) 7 Term Rep. 315 ; 4 
R. R. 445, applied. 

Reg. v. Yreones (1891) 60 L. J. M. C. 62 ; [1891] 
1 Q. B. 360 ; 64 L. T, 389 ; 39 W. R. 365 ; 17 
Cox C. C. 267 ; 55 J. P. 536— C.C.R. 

Wych v. Meal (1734) 3 P. Wms. 310. 

United States President r. Drummond (1864) 
33 Beav. 449. — m.r. • 

Reg. v. Berry (1859) Bell C. C. 46 28 L. J. 
M. O. 86 , 5 Jnr. (N.S.) 320 ; 7V.R. 229 ; 
8 Cox G, C. 121. — C.C.R., fallowed. 

Reg. v. Fletcher (1871) 40 L. J. M. G. 123 ; 
L. R. 1 C. G. 320 ; 24 L. T. 742 ; 19 W. R. 781 ; 
12 Cox C. C, 77. — C.C.R. 
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Eeg. v. Overton (1842) Oar. & M. 656; 2 
M. 0. C. 263. — c.C.B. ; distinguished, Eeg. r. Lavey 
(1850) 3 Oar. & K. 26 Quid see 21 L. J. M. C. 10. 
— -EX. OH.) ; followed, Eeg. v. Baker (1895) 64 
L. J. M. C. 177 ; [1895] 1 Q. B. 797 ; 15 E. 346 ; 
72 L. T. 361 ; 43 W. E. 654.— C.O.R. 

Eeg, v. Lavey (1850) 3 Car. & K. 26, 
questioned. 

Eeg. v. Murray (1858) 1 F. & F. 80, 
impugned. 

Reg. v. Gibbons (1862) L. & C. 109 ; 31 
1. J. M. G. 98 ; 8 Jur. (N.S.) 159 ; 5 L. T. 805 ; 
10 W. R. 350 ; 9 Cox C. 0. 105.— C.C.R. 

CH ANN ELL, B. — I never could understand 
that case [Ji eg. v. Lavey'], unless on the ground 
that there was a question whether the defendant 
in the County Court action meant to plead or 
admit' the claim. That point having been 
ascertained, the question of materiality was no 
longer for the jury. — p. 114. 

MARTIN, B. — That case \_Reg. v. Murray] 
should not be looked upon as an authority. It 
was only my impression of what was material, 
formed hastdy on circuit. — p. 119. 

Eeg. v. Gibbons, distine/uished. 

Garbutt o. Simpson (1863) 32 L. J. M. C. 186 ; 
S L. T. 423 ; 11 W. E. 751— Q.B. 

Eeg. v. Lavey and Eeg. v. Gibbons, followed. 
Reg. r. Baker (1895) 64 L. J. M. C. 177: 
[1895] 1 Q. B. 797 ; 15 R. 346 ; 72 L. T. 631 ; 
43 W. R. 654. — c.c.B. 

Parker’s Case (1622) Hutton 56, questioned. 
Rex v. Beach (1774) 1 Cowp. 229. — k.b. 

Eex v. Knill (1822) 5 B. & Aid. 929, n., 
questioned 

Reg. v. Hook (1858) Dears. & E. 606 ; 27 

L. J. M. C. 222 ; 4 Jur. (N.s.) 1026 ; 6 W. R. 
518 ; 8 Cox C. C. 5. — C.C.B. 

pollock, o.B. — Probably no judge would now 
direct a conviction upon such evidence as was 
deemed sufficient in Rex v. Knill without con- 
firmatory circumstances. — p. 613. 

7. Against Public Peace. 

Forcible Entry and Retainer. 

Newton v. Harland (1840) 1 Man. & G. 644 ; 
1 Scott (N.B.) 473 ; 2 Jur. 350. — o.P. ; observed 
upon, Accidental Death Insurance Co. r. Mac- 
kenzie (1861) 5 L. T. 20 ; 9 W. R. 783.— C.P. ; 
Beattie e. Mair (1881) 10 L. E. Ir. 208. 

Newton v. Harland; Pollen v. Brewer 
(1859) 7 C. B. (N.S.) 371 ; 6 Jur. (N.S.) 
509 ; 1 L. T. 9 ; and Lows v. Telford 
(1S7 6) 45 L. J Ex. 613 ; 1 App. Cas. 414 ; 
35 L. T. 69 ; 13 Cox C. C. 226.— H.L. (e.) ; 
reversing 31 L. T. 90 ; considered. 

Beddall r. Maitland (1881) 50 L. J. Ch. 401 ; 
17 Ch. D. 174 ; 44 L. T. 248 ; 29 W. R. 484.— 

PBY, J. 

Libel. 

Eeg. v. BrajLlaugh, 2 Q. B. D. 569 ; 46 L. J. 

M. C. 286 ; reversed, nom. Bradlaugh v. Eeg, 
(1878), S' Q. B. D. 607 ; 38 L. T. 118 j 26 W. E. 
410.— C.A. 

Eeg. v. Sullivan (1868) 11 Cox C. C. 44, 

followed. 

Reg. r. Burns (1886) 16 Cox C. C. 355 — 

CAVE, J. 


Eex v. Harvey (1823) 2 B. & C. 257 ; 3 
D. & R. 464 ; 2 L. J. (O.S.) K. B. 4 ; 26 
R. R. 337 ; Bromage v. Prosser (1825) 4 
B. & C. 247 ; 6 D. & R. 296 ; 1 Car. & P. 1 
475 ; 3 L. J. (o.s.) K B. 203 ; 28 R. R. 
241 ; and Heymann v. Reg. (1873) L. R. 
8 Q. B. 102 ; 28 L. T. 162 ; 21 W. R. 367 ; 
12 Cox C. C. 383, applied. 

Reg. r. Munslow (1895) 64 L. J. M. O. 138 ; 
[1S95] 1 Q. B. 758 ; 15 R. 192 ; 72 L. T. 301 ; 
43 W. R. 495 ; 18 Cox C 0. 112.— C.C.B. 

Eeg. v. London Corporation (1S86) 16 Q. B. D. 
772, 776 ; 55 L. J. M. C. 118 ; 54 L. T. 761 ; 
34 W. R. 544 ; 16 Cox C. 0. 81 ; 50 J. P. 614.— 
MATHEW and smith, JJ., observations overruled. 
See Criminal Evidence Act. 1S98 (61 & 62 Viet, 
c. 36), s. 4 (2). 

Eeg. v. Townsend (1886) 10 Cox C. 0. 356 ; 
4 F. & F. 1089 , followed. 

Reg. v. Carden (1879) 49 L. J. M. 0. 1 ; 5 
Q. B. D. 1 ; 41 L. T. 504 ; 28 W. R. 188 ; 14 Cox 
C. C. 359; 44 J. P. 119.— Q.B.D. 

Eex v. St. Asaph (Dean) (1784) 3 Term Rep. 
428, n., opinion followed. 

Huntley v. Ward (1859) 6 C. B. (N.S.) 514 ; 
6 Jur. (N.s.) 18. 

WILLES, J. — Every lawyer is well aware that 
although the Libel Act, 32 Geo. 3, c. 60, applied 
more particularly to criminal 'cases, yet there is 
no distinction in this respect between the law in 
criminal cases and that in civil ; and that the 
opinion of the dissentient judge (Willes, J.) in 
the case of Rex v. The Bean of Asaph is the 
proper exposition of the law. 

[iVofe . — See per Littledale, J., in Bayliss v. 
Lawrence (11 A. & E. 925).] 

Eeg. v. Cavendish (1848) 12 Ir. L. R. 230, 
not followed. 

Eeg. v. Steel (1876) 45 L. J. Q. B. 391 ; 1 
Q. B. D. 482 ; 24 W. R. 638 ; 13 Cox C. C. 159 ; 
affirmed, 46 L. J. M. C. 1 ; 2 Q. B. D. 37 ; 35 
L. T. 534 ; 25 W. R. 34 ; 13 Cox C. C. 854.— C.A. 


8. Against Public Morals and Police. 

Bigamy. 

Eeg. v. Fanning (1866) 17 Ir. C. L R. 289 ; 

10 Cox 0. C. 411 ; 14 W. R. 701.— C.C.B. 

(IR.), disapproved. 

Reg. v. Aden (1872) 41 L. J. M. C. 97 ; L. R. 
1 C. C. 367 ; 26 L. T. 664 ; 20 W. R. 756 ; 12 Cox 
C. C. 193.— C.C.B. 

COCKBURN, o.J. (for the Court).— We cannot 
agree with Fitzgerald, B. in his judgment in 
Reg. v. Fanning, that the purpose of the statutes 
against bigamy was simply to make polygamous 
marriages penal, and that, consequently, it was 
only intended to constitute the offence of bigamy 
where the second maTriage would, but for the 
existence of the first, be a valid one ; or with 
those judges, who, in Reg. v. Fanning, found 
their judgments on the assumption, that in ap- 
plying the statute against bigamy, the second 
marriage must be one which, but for the first, 
would he binding. Polygamy, m the sense of 
having two wives or two husbands at one and 
the same time for the purpose of cohabitation, is 
a thing altogether foreign to our ideas, and 
which may be said to be practically unknown ; 
while bigamy, in the modern acceptation of the 
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term, namely, that of a second marriage conse- 
quent on an abandonment of the first while the 
latter still subsists, is unfortunately of too fre- 
quent occurrence. 

Reg. v. Orgill (1839) 9 Car. & P. 80, doubted. 

Yelverton v. Longworth (1861) 4 Maeq. H. L. 
745; 10 Jur. (n.S.) 1209; 11 L. T. 118; 13 
W. R. 235. — H.L. 

LORD wensleydale.— It is made a part of the 
respondent’s case that a marriage took place by a 
Roman Catholic priest at Rostrevor, m Ireland, 
on the 15th August, 1857 ; but it appears that 
there was in force in that country an Act of the 
Irish Parliament of the 19 Geo. 2, c. 13, s. 1, 
which provides that every marriage, if celebrated 
by a Popish priest, between a Papist and any 
person that hath been, or hath professed himself 
to be, a Protestant at any time within twelve 
months before such celebration, shall be null and 
void to all intents. I cannot feel any doubt that, 
according to that law, this marriage was void. 
The appellant, having been born and bred a 
Protestant, of a Protestant family, and always 
treated aB such, must be deemed to have con- 
tinued so, unless he had done something to denote 
a change of his religious persuasion ; and nothing 
of that sort appears. I have no doubt that he 
was a Protestant, within the meaning of that 
Act, and am fully supported m that opinion by 
those of the learned judges, Christian and Keogh, 
which I have read since tlie hearing of the case, 
and which are extremely full, able, and satis- 
factory. They are reported in Thelwall v. 
Yelverton (14 Ir. Com. Law Rep. 188). He did 
not say he was a Roman Catholic to the priest, 
but that he was a “ Protestant Catholic.” Had 
he said he was a Roman Catholic it would 
have raised the question reputed to have been 
decided by Alderson, B. in Reg. v. Orgill m 
1839, whether he was not estopped by his declara- 
tion that he was a Roman Catholic. I must 
say I doubt greatly of the propriety of that 
decision and agree with an opinion of Monahan, 
C.J., to that effect, referred to in the argument. 
That his statement in that case would be evi- 
dence against him is undoubted, but that it 
operates as an estoppel, is a very different 
proposition ; but it is not necessarily now to be 
discussed and decided. I think it clear therefore 
that there was no valid marriage in Ireland. 

Reg. v. Newton (1843) 2 M. & Rob. 503 ; 

S. C. noun. Reg. v. Simmonsto, 1 Car. & K. 

164 ; 1 Cox C. C. 30, overruled. 

Reg. v. Savage (1876) 13 Cox C. 0. 178. 

lush, J. said he could not act upon that case, 
as it was at variance with the law, and he should 
therefore overrule it. — p. 179. 

Reg. v. Turner (1862) 9 Cox C. C.145 ; and 

Reg. v. Horton (1871) 11 Cox C. C. 670, 

overruled. 

Reg. v. Gibbons (1872) 12 Cox C. C. 237.— 

BRETT, J. 

Obsoenity and Indecency. 

Reg. v. Read (1707) Fort. 98, overruled. 

Rex r. Curl (1729) 2 Strange 788.— k.b. 

[The Court said that if Read's Case was to be 
adjudged, they should rule it otherwise ; and 
they held that an obscene book is punishable as 
a libel.— p. 791.] 


Rex v. Carlile (1819) 3 B. & Aid. 167 , 1 Cox 
C. C. 229; and Reg. v Hicklin (1868) 37 
L J. M. C. 89 ; L. R. 3 Q. B. 360 ; 16 
W. R. 801 ; 11 Cox C. C. 19 ; 18 L T. 395. 
— Q.B., followed. 

Steele r. Brannan (1872) 41 L. J. 11. C. 85 ; 
L. R. 7 C. P. 261 ; 26 L. T. 509 ; 20 W. R. 607. 

— C.p. 

Reg. v. Orchard (1848) 3 Cox C. G. 218, 
com mented on. * 

Reg. r. Harris (1871) 40 L. J. M. G. 67 ; L. R. 
1 C. G. 282 ; 19 W. R. 360 ; 24 L. T. 74 ; 11 Cox 
O. C. 659. 

BOVILL, C.J. — If the facts had been clearly 
stated in the report of Reg. v. Orchard , it may 
be that we should have been bound by that case, 
but I must confess that I am unable to under- 
stand the exact facts, or the judgments applied 
to them, as there reported. But as far as I 
can understand them I do not think they arc 
applicable to the present case. 


Poaching. 

Reg, v. Davis (1839) 8 Gar. & P. 759, 
dissented from . 

Reg. v. Andrews (1845) 1 Cox O. G. 144. 

Reg. v. Davis, overruled. 

Reg. v, Goodfellow (1845) 1 Den. C. C. 81 ; 1 
Car. & K. 724.— C.O.R. 

' Fletcher v. Calthrop (1845) 6 Q. B. 880 ; 
1 New Sess. Gas. 529 ; 14 L. J . Q. B. 95 ; 
9 Jur. 205, questioned. 

Cureton v. Reg. (1861) 1 B. & S. 208 ; 30 
L. J. M. O. 149 ; 4 L. T. 286 ; 9W.E. 665 ; 8 
Oox C. C. 481 — Q.B. 

hill, J. — I cannot understand Fletcher v. 
Calthrop, and, with the greatest possible respect 
for the judges by whom it was decided, I think 
that if the point in that case ever arises again, 
it will deserve consideration. — p. 216. 

Rex v. Rogers (1S11) 2 Camp. 634, over- 
ruled. 

Rex v. Chamberlain (1S27) 1 M. C. C. 154. 
— C.C.R. 

[The judges held that it was not necessary to 
call the owner of the property to prove non- 
consent. The evidence of the manager of the 
property held sufficient.] 


9. Procedure and Practice. 

Jurisdiction. 

Reg. v. Keyn (1876) 46 L. J. M. C. 17 ; 2 
Ex. D. 63; 13 Cox C. G. 403. — c.c.R., 
followed. 

Harris r. Franconia (Owners) (1877) 46 L. J. C. P . 
363 ; 2 C. P. D. 173 .-d. 

Reg, v. Keyn, inapplicable. 

Carr v. Fracis (1901) 85 L. T. 144 .— h.l. (e.). 

Rex v. Buttery, cited m Rex v. Burdett 
(1820) 4 B. & Aid. at p. 179 , and Pearson 
v. McGowran (1825) 3 B. & G. 700 , 3 
L. J. (O S.) K. B. 95 ; 5 D. & R. 616, dis- 
cussed. 

Reg. v. Ellis (1898) 68 L. J. Q. B. 103 ; [1899] 
1 Q. B. 230 ; 79 L. T. 532 ; 47 W. R. 188 ; 62 
J. P. 838.— C.O.R. 
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' Indictment. 

Crofton’s Case (1670—1671) 1 Mod. 34, over- 
ruled. 

Rex v. Wright (1758) 1 Burr. 543. 

LOUD MANSFIELD. — That Case of Crofton has 
been denied many times. — p. 547. 

Rex v. "Wright, followed. 

Reg v. Buchanan (1846) 8 Q. B. 883 ; 15 L. J. 
Q. B. 227 ; 10 Jur. 736 ; 2 Cox G C. 36.— Q.B. 

Rex v. Rohinson (1759) 2 Burr. 799 . — k.b. 

followed. 

Eeg. r. Lovibond (1871) 24 L. T. 357; 19 
W. E. 753.— Q.B. 

Stotts’ Case, 2 East P. C. 780, explained. 
Eeg. v. O’Connor (1843) 5 Q. B. 16 ; D. & M. 
761; 13 L. J. M. C. 33; 7 Jur. 719. 

Reg. v. Larkin (1854) 23 L. J. M. C. 125 ; 
Dears. C. C. 365 ; 2 C. L. E. 775 ; 18 Jur. 
539 ; 2 W. R. 496; 6 Cox C. 0. 377.— 
C.C.R., referred to. 

Eeg. v. Poole Corporation (1887) 56 L. J. 
M. C. 131 ; 19 Q. B. D. 602 ; 57 L. T. 485 ; 36 
W. E. 239 : 16 Cox C. C. 323 ; 52 J. P. 84.— 
COLERIDGE. C.J. and DENMAN, J. But see S. C 
19 Q. B. D. 683. 

Young v. Rex (17S9) 3 Term Eep. 98, 106 ; 
1 R. E. 660. 

Rex v. Jones (1809) 2 Camp. 131 ; 11 R. R. 
6S0. 

Rex v. Kingston (1806) 8 East 41 ; 9 R. R. 
373. 

Rex v. Rohinson (1770) 4 Burr. 2527; 19 
Howell St. Tr. 1075 ; 4 Bro. P. C. 360. 
Applied. 

Castro v. Reg. (1881) 50 L. J. Q. B. 497 ; 6 
App. Cas. 229 ; 44 L. T. 350 ; 29 W. E. 669 ; 14 
Cox C. C. 546. — H.L. (E.). 


Trial. 

Turner’s Case (1664) Kelyng 30, overruled, 

Rex v. Vandercomb (1796) 2 Leach C. C. 
708, 718 ; 2 East P. C. 519. — EX. CH. 

Reg. r. Morris (1867) 36 L. J. M. C. 84 ; L. R. 
1 C. C. 90 ; 16 L. T. 636 ; 15 W. R. 999 ; 
10 Cox C. C. 480. — C.C.R followed. 

Reg. v. Friel (1890) 17 Cox C. C. 325.— 
WILLIAMS, J. 

Devonshire’s (Earl) Case (1687) 11 How. 
St. Tr. 1354, disapproved. 

Eex v. Taylor (1824) 3 B. & C. 502. 

Abbott, o.j. (for the Court).— I should be 
sorry to consider that case as an authority for 
anything. — p. 514. 

Juries and Challenges. 

Reg. v. Geaoh (1840) 9 Car. & P. 499, 

questioned. 

Mansell v. Eeg. (1858) 8 E. & B. 54 ; Dears. & 
B. 375 ; 27 L. J. M. C. 4 ; 4 Jur. (N.s.) 432.— 
EX. CH. * 

COCKBUEN, C.J.— The report of Reg. v. Geach 
is very loose, and cannot he depended upon. 

* Reg. v. Casey (1877) 13 Cox C. C. 645, 
approved. 

Eeg. v. Parnell (1880) 14 Cox C. C. 505.— q.b. 
(ir.). 


Evidence. 

Reg. v. Fennell (1881) 7 Q. B. D. 147 ; 50 
L. J. M. C. 126 ; 44 L. T. 687 ; 29 W. R. 
742 ; 14 Cox C. C. 607 ; 45 J. P. 666.— 
O.C.R., followed. 

Eeg. v. Hatts (1883) 49 L. T. 780 ; 48 J. P. 
248.— C.C.R. 

Rex v. Wilson (1817) Holt N. P 597, 
overruled. 

Eex v. Ellis (1826) Ry. & M. 432. 

Reg. v. Gavin (1885) 15 Cox C. C. 656. — 
smith, J., not followed. 

Reg. v. Brackenbury (1893) 17 Cox C. C. 628. 

day, j. admitted in evidence statements made 
by an accused person in answer to questions put 
to him by a policeman who then formally took 
him into custody, and expressly dissented from 
the ruling of A. L. Smith, J. in Reg. v. Gavin, 

Reg. v. Drew (1837) 8 Car. & P. 140 ; Reg. 
v. Morton (1843) 2 M. & Rob. 514; Reg. 
v. Furley (1844) 1 Cox C. C. 76 ; and 
Reg. v. Harris (1844) 1 Cox 0. C. 106, 
overruled. 

Reg. v. Baldry (1852) 2 Den. C. "C. 430 ; 5 
Cox C. C. 523 ; 21 L. J. M. C. 130 ; 16 Jur. 
599.— C.C.R. 

Reg. v. Warringham (1851) 2 Den. O. C. 
447, n. ; 15 Jur. 318 ; and Reg. v. Baldry, 

applied. 

Reg. v. Thompson (1893) 62 L. J. M. C. 93 ; 
[1S93J 2 Q. B. 12 ; 5 R. 392 ; 69 L. T. 22 ; 41 
W. R. 525; 17 Cox C. C. 641 ; 57 J. P. 312.— 
C.C.R. 

Reg. v. Garhett (1847) 1 Den. C. C. 236; 2 
Car. & K. 474 ; 2 Cox C. C. 448. See 61 & 62 
Viet. c. 36, s. 1 (e). 

Reg. v. Richards (1866) 4 F. & F. 860, 
disapproved. 

Reg. v. Parker (1870) 39 L. J. M. C. 60; L. R. 
1 C. C. 225 • 21 L. T. 724 ; 18 W. R. 353 ; 11 
Cox C. C. 478.— C.C.R. 

Rex v. Fagg (1831) 4 Car. & P. 566, 
disapproved. 

Rex v. Bell (1831) 5 Car. & P. 162. 

GASELEE, J. (after consulting LORD TENTERDEN, 
C.J.). — My Lord Tenterden agrees with me that 
the opinion of Garrow, B. in Rex v. Fagg is 
much too general, as it would go to exclude any 
acknowledgment of guilt made by a prisoner to 
a constable. [Garrow, B. had stated his opinion 
that nothing which a prisoner stated, before he 
knew what the evidence against him was, ought 
to be used to criminate him.] 

Reg. v. Mann (1885) 49 J. P. 743.— den- 
man, j., dissented from. 

Reg. v. Mitchell (1892) 17 Cox C. C. 503. 

cave, J. — Undoubtedly, when persons are 
speaking on even terms, and a charge is made, 
and the person charged says nothing, and 
expresses no indignation, and does nothing to 
repel the charge that is some evidence to show 
that he admits the charge to be true. But, 
where a statement is made in such circum s tances 
that the prisoner cannot repel the charge, it is 
absurd to say that his remaining silent is any 
evidence of the truth of the charge. In this 
case, where a woman was lying on her deathbed, 
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and her evidence' was being formally taken, the 
Iasi thing in the world to be expected is that 
the prisoner should have started up and denied 
it, and said that all the woman was saying was 
untrue, especially where she was represented by 
a solicitor and knew that her solicitor would be 
allowed to ask questions m turn, and that every- 
thing would be done for her which could be 
done. It would in my,opinion be simply mon- 
strous to say that because she did not do so, that 
is to be taken as evidence of her guilt. I am 
clearly of opinion, therefore, notwithstanding 
Reg. v. Mann, in which 1 think my learned brother 
must have been misreported, that this statement 
is not admissible in evidence.— p. 508. 

Kops v. Reg. (189-1) (54. L. J. P. 0. 34 ; [1894] 
A. ( 1. (150 ; 6 R. 522 ; 70 L. T. S90 ; 58 J. P. 66S. 
— p.c. See Criminal Evidence Act, 1898 (61 &; 62 
Viet. c. 36), s. 1 (b). 

Winsor v. Reg. (1866) 35 L. J. M. C. 161 ; 
L. R. 1 Q. B. 390 ; 12 Jur. (N.S.) 661 ; 14 

L. T. 567 ; 14 W. R. 695 ; 7 B. & S 490 : 
10 Cox 0. 0. 327, — ex. oh., observations 
held inapplicable. 

Reg. v. Bradlaugh (1883) 15 Cox C 0. 217. 

COLERIDGE, C.J. referring to the observation 
of Oockburn, C.J m the above case to the effect 
that “In all cases where two persons are joined 
in the 'same indictment, and it is desired to try 
them separately, and that the evidence of one 
should be received against the other, it is better 
that a verdict of not guilty should be taken 
against the one called,” said that there the 
fellow prisoner had been called for the Crown. — 
p. 223. 

Reg. v. Stiginani (1867) 10 Cox C. C. 552, 
overruled, 

Reg. v. Grcenslade (1870) 11 Cox C. C. 412. 

Brett, J. said he had consulted Willes, J. in 
reference to Reg. v. Pietro Stiginani and he had 
his authority for saying that his judgment was 
there incorrectly reported, and that he was of 
opinion that, if the evidence was relevant, it 
ought to be received ; but, however, notice of its 
production ought to be given to the prisoner or 
his attorney, and if such notice was not given, it 
was a subject for strong comment. — p. 412. 

Rex v. Yewin, cited in a note to Harris v. 
Tippett (1811) 2 Camp. 637, 6B8, followed. 

Reg. v. Shaw (1888) 16 Cox C. C. 508.— 
CAVE, J. 

Reg, v. Rowton (I860) 34 L. J.- M. C. 57 ; 
L. & 0. 520 ; 11 Jnr. (N.S.) 325 , 11 L. T. 745 ; 
13 W. R. 436 ; 10 Cox C. C. 25.— C.C.R. See 
61 & 62 Viet. c. 36, s, 1 (f). 

New Trial. 

Reg. v. Scaife (1851) 17 Q. B. 238 ; 2 Den, 
C. C. 281 ; 5 Cox C. O. 243 ; 20 L. J. 

M. C. 229 , 15 Jur. 607, not followed. 

Att.-Gen. of New South Wales r. Bertrand 

(1867) L. R. 1 P. C. 520 ; 36 L. J. P. C. 51 ; 

4 Moore P. 0. (N S.) 460 ; 10 Cox C. C. 618 ; 16 
W. R. 9 ; 16 L. T. 752.— P.O. 

SIR J. Coleridge (for J.C.). — It is alleged, 
and, so far as their lordships are aware, truly, | 
that according to the universal impression among 
lawyers, no such power exists as the Court below 
has exercised in this instance ; and, further, 


that but a single case is reported in which an 
application for a new trial in felony has been 
made, and but one — the same case, of course — in 
which it has succeeded. That case" occurred in 
1851, and although, as is well known, the public 
attention has been very much drawn to the sub- 
ject during the interval which has since occurred, 
and it cannot be doubted that verdicts have since 
been pronounced which might have seemed ques- 
tionable, no attempt has been made in this country 
to press the authority of that case in support of a 
similar application. On a matter of such import- 
ance it is right to consider that case attentively, 
and it is fortunate as to the freedom with which 
their lordships may deal with it, that two of 
them who have taken part in the hearing of this 
appeal, also took part in the decision then 
arrived at. Peg. v. Scaife , Smith rind Roohe , 
was a case of an indictment for felony, found 
at the Hull borough sessions, and removed by 
certiorari. The trial was at the York assizes, 
before the late Cresswell, J., and, in the course 
of it, a deposition of a living witness, not pro- 
duced, was tendered 011 the part of the prosecu- 
tion , there were grounds which applied only to 
Smith, on which it was admissible as against 
him ; the counsel for the prisoner objected to its 
reception, but the learned judge overruled the 
objection, and rightly, — he admitted it, as is said, 

“ subject to the objection ” ; the meaning of which 
probably was, that he might upon consideration 
have referred his ruling to the Court of Cuminal 
Appeal. But m summing up he left the evidence 
generally to the jury, omitting to tell them that 
the deposition could affect Smith only. Singu- 
larly enough, the jury convicted Scaife and 
Rooke, and acquitted Smith. In the following 
term a rule m 11 was obtained for a new trial, on 
the grounds of improper evidence and misdirec- 
tion. The case was argued at some length, and 
neither in the course of the argument, nor in the 
judgments which followed, was a syllable uttered 
on the points now in question ; the attention both 
of the counsel and the judges seems to have been 
exclusively confined to the questions of evidence 
and misdirection ; but after the judgments pro- 
nounced, making the rule absolute, this occurred : 
the counsel for the rule suggested that there was 
a difficulty in ascertaining what rule should be 
drawn up. “no precedent having been found for 
anew trial in felony.” Upon which Lord Camp- 
bell is reported to have said, “ That might have 
been an argument against our hearing the 
motion.” Still, however, the rule was made 
absolute, and a new 'trial, in fact, took place. 

It appears, then, from this examination of the 
case, that a most important innovation m the 
practice of onr criminal law was here made 
without a word of argument at the bar upon it, 
or the attention of the Court having for a 
moment been addressed to it, until after the 
opinion of all the judges had been expressed on 
the point really debated. And, as has beeu 
already stated, the decision has taken no root m 
our law, and borne no fruit in our practice. 
Are their lordships to be hound by it in the advice 
they are now to tender to her Majesty ? It is 
somewhat embarrassing, even apparently, to 
disregard any judgment of the Court of Q. B. ; 
but, in truth, when examined, this can scarcely 
be said to be a judgment upon the point now to 
be decided ; substantially, the Court decided, 
and decided rightly, the only question directly 
for consideration, namely, that of the reception 
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of evidence and misdirection, and for that alone 
the decision is properly an authority. That 
they adhered to it in spite of the consequences 
involved, after it was pointed out to them, is 
true, and, their lordships now venture to say, to 
be regretted ; for, at all events, it would seem 
that if such an innovation were to be made, it 
should not have been made without aigument or 
indirectly. Their lordships, therefore, will feel 
at liberty to consider the present case apart from 
this authority. — p. 531. 

Att.-Gen. of New South Wales v. Bertrand, 

followed. 

Reg. v. Murphy (1869) 6 Moore P. 0. (N.s.) 
177 ; 38 L. J. P. C. 53 , L. R. 2 P. C. 535 : 21 
L. T. 598: 17 W. R. 1047; 11 Cox C. C. 
372. — P.C. 


Reg. v. Scaife, not followed. 

Reg. v. Duncan fl881) 50 L. J. M. C. 95 : 7 
Q. B. D. 198 ; 44 L. T. 521 ; 30 W. R. 61 ; 45 
J. P, 456 ; 14 Cox C. C. o73.* — COLSBlDOE, G.J., 
FIELD and BOWEN, JJ. 

Coleridge, C.J. — The only case m which a 
new trial was granted was Reg. v. Sou if e, and 
that was not a misdemeanour but a felony — a dis- 
tinction which at that time was of the greatest 
importance — an impoitance which modern legis- 
lation has almost entirely removed. If, therefore, 
that case stood uncommented upon and prac- 
tically unreversed, and had been followed, it 
would have been an authority strongly in point 
here. It would, to quote from the judgment m 
Att.-Gen. of JVew South Wales v. JJertrand 
(4 Moo. P. C. (N.s.) 460), have worked a revo- 
lution in the practice of the criminal law. But, 
as Sir J. Coleridge there explains, the point now 
under consideration was not presented to the 
Court in Reg. v. Scaife , and the decision cannot 
be said to be a judgment upon it, but a decision 
given per incur tam , afterwards admitted to be 
wrong. It stands, therefore, that the case has 
never been followed in these Courts, and has been 
deliberately overruled m a Court of co-ordmate 
jurisdiction, in which were two of the judges who 
were parties to the original decision. — p. 96. 


Rex v. Wandsworth Inhabitants (1S17) 1 
B. & Aid. 63 ; 2 Chit. 282 ; 18 R. R. 434, 
limited. 1 , 

Rex v. N. E. Ry. (1901) 70 L. J. K. B. 548 ; 84 
L. T. 502 ; 49 W. R. 524 ; 19 Cox C. C. 682.— 
ALVERSTONE, C.J. and LAWRANCE, ,T. 

Reg, v. Russell (1854) 3 El. & Bl. 942 ; 23 
L. J. M. C. 173 ; 18 Jur. 1022; 2 W. R. 
555, dicta questioned. 

Reg. r. Stephens (1866) 7 B. & S. 710 ; 35 
L. J. Q. B. 251 ; L. R. 1 Q. B. 702 ; 12 Jur. 
(N.s.) 961 ; 14 L. T. 593 ; 14 W. R. S59.— Q.B. 

MELLOR, J. — The observations of Lord Camp- 
bell in Reg. v. Russell (p. 947), on which reliance 
was placed, may have been justified by the cir- 
cumstances of this case, though the judgments 
of the other judges do not seem to have pro- 
ceeded on the same reasons. Whether there is 
any satisfactory distinction between that case 
and the present may be open to question ; but if 
there is none, I should act on the opinions of the 
other judges rather than on Lord Campbell’s. 


Judgment and, Punishment. 

Rex v. Powell (1831) 2 B. & Ad. 75 ; 9 
L. J. (o.s.) M. C. 71, discussed. 

Campbell v. Reg. (1S46) 11 Q. B. 799 ; 2 New 
Sess Cas. 297 ; 17 L. J. M. (J. 89 ; 12 Jur. 117 ; 
2 Cox C. C. 463.— EX. CH. 

Rex v. Powell, upheld. 

Ryalls v. Reg. (1S48) .11 Q. B. 781 ; 17 L. J. 
M. C. 92. — EX. CH. 

PARKE, B. — Rex v. Powell was not overruled 
in O’Connell v. Reg., nor by this Court m Camp- 
bell v. Reg. ; m which last case we affirmed the 
judgment of the Q. B. after a careful examination 
of old precedents. — p. 798. 

Reg. v. Darby (1702) 1 Salk. 78, not 
followed. 

Rex v. Robinson (1759) 2 Burr. 799 ; 2 Ld. 
Ken. 513 . — k.b. 

[The Court held, notwithstanding Reg. v. 
Darby, that a motion m arrest of judgment may 
be made on the Grown side at any time before 
sentence pronounced.] 


Error and Appeal. 

Dugdale v.Reg. (1853) 2 E. & B. 129 ; Dears. 
C. C 254 ; 17 Jur. 1097 ; 6 Cox C. C. 161, 
inapplicable. 

Bell-Cox (or Cox)i t. Hakes (1890) 60 L. J. Q. B. 
89 ; 15 App. Cas. 506 ; 63 L. T. 392 ; 39 W K. 
145 ; 17 Cox C. 0. 158 , 54 J. P. 820 — II. L. (e.). 
HALSBURY, L.C., LORDS WATsON, BRAMWELL, 
HERSCHELL, MACNAGHTEN, MORRIS and FIELD. 

Reg. V. Clark (1866) 36 L. J. M. C. 16 ; L. R. 
1 C. C. 54 ; 12 Jur. (N.S.) 946 ; 15 L. T. 
190 ; 15 W. R. 48 ; 10 Cox C. C. 338.— 
C.O.R., discussed and distinguished. 

Reg. v. Brown (1889) 59 L. J. M. C. 47 ; 24 
Q. B. D. 357 ; 61 L. T. 594 ; 38 W. R. 95 : 16 Cox 
O. C. 715 ; 54 J. P. 408.— C.C.R. 

Coleridge. O.J. — The judgment [in Reg. v. 
Clark'], which was very short, was delivered by 
Cockburn, O.J., who saul : “ In this case we have 
no jurisdiction. It was not a question arising 
on the trial ; for the man pleaded guilty, and he 
must be taken to know the law. The power to 
state a case for the consideration of this Court 
only applies to questions of law which arise on 
the trial.” If those words mean that because a 
man pleads guilty, any defect in the statement 
of the case agamst him is immaterial, and that 
he is precluded from afterwards taking advantage 
of such detect, and that even the judge who tried 
him cannot state a case asking for the opinion of 
this Court, we respectfully differ from the decision. 
In this case the indictment was read to the 
prisoner, and if lie had then taken the objection, 
it would clearly have been a point arising qn the 
trial ; and the mere fact that he did not take it, 
but that it occurred to the judge afterwards, does 
not make it the less a point which arose on the 
trial. We think therefore, that we have juris- 
diction to consider this case. Reg. v. Chirk is 
not, moreover, directly in point, for there the 
question was whether the facts stated in the 
depositions supported the indictment. The 
present case is distinguishable, because here the 
question is as to the sufficiency of the indictment 
itself, which must needs have been gone into. — 
p. 48. 
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Reg. v. Brown, followed. 

Reg. v. Clark, not followed. 
ilex ik Plummer (1902) 71 L. J. K. B. 805 ■ 
[1902] 2 lv B. 339; 8(5 L. T. 830; 51 W. r! 
137 ; (56 J. 1\ (517. — O.C.R. 


Bail. 

Reg. v. Badger (18^3) 4 Q. B. 468 ; D. & M. 
375 ; 12 L. J. M 0. (56 ; 7 Jur. 216 ; Robinson, 
In re (1851) 23 L. J. Q. B. 286 ; 2 W. R. 424 ; 
and Linford v. Fitzroy (1849) 13 Q. B. 240 ; 3 
New Hess. Gas. 438 ; 18 L. J. M. C. 108 ; 13 Jur. 
303. Sec Bail Act, 1898 (61 k 62 Viet, c. 7). 


Costa. 

Reg. v. Yates (1857) 7 Cox 0. C. 361. dis- 
tinguished. 

Reg. r. Bushell (1888) 16 Cox 0. C. 367 ; 52 
J. P.136. 

Coleridge, o.J — J think this case is to be dis- 
tinguished from Un/. v. Yates That case arose 
on a trial for manslaughter and the principal 
person interested was dead. . . . But in this case' 
the person interested is the wife of the prisoner, 
the person upon whom the assault, with the com- 
mission of which the prisoner is charged, was 
committed. 1 understand the magistrates ex- 
pressed no opinion on the point, and I think that 
the wife had rights, of which she ought not to be 
deprived. Where there is a private prosecutor, 
and that prosecutor conducts the case before the 
magistrates, I do not think the magistrates’ clerk 
ought to step in and take the case out of the 
prosecutor’s hands. The wife will therefore be 
allowed the costs of the prosecution. — p. 369. 


CROWN. 

Secretary of State for War v. Chubb (1880) 
43 L. T. 83.-*-m.r., distinguished. 

Att.-Gen. v. Albany Hotel Co. (1896) 65 L. J. 
Ch. 885 ; [1896] 2 Ch 696 ; 75 L. T. 195.— C.A. 
LINDLEY and LOPES, L.JJ. 

De Dohse v. Reg. (1886) 66 L. J. Q. B. 
422, n. ; [1896] 1 Q. B. 117, n, — H.L. (E.). 

LORDS HALSBURY, L O., BLACKBURN, 
WATSON and pitzgerald ; and Shenton 
y. Smith (1895) 64 L. J. P. C. 119 ; [1895] 
A. C. 229 ; 11 R 375 ; 72 L. T. 130 ; 43 
W. R. 637. — 7. 0 ., followed. 

Dunn v. Reg. (1895) 65 L. J. Q. B. 279 ; 
[1896] 1 Q. B. 116 ; 73 L. T. 695 ; 44W.R.243 ; 
60 J. p. 117— C.A. LORD HERSCHELL, ESHER, 
M.R. and KAY, L.J. 

Dunn v. Reg. and De Dohse v. Reg., applied. 
Gould v. Stuart (1896) 65 L. J. P. C. 82 ; 
[1896] A. C. 575 ; 75 L. T. 110.— P.C. LORDS 
watson and hobhouse, and SIR e. COUCH. 

Gould y. Stuart, limited. 

Young v. Waller (189S) 67 L. J. P. C. 80 ; 
[1898] A. C. 661 ; 78 L. T. 508— P.C. lords 
WATSON, MACNAGHTEN, MORRIS, and SIR R. 
OOUOH. 

lord watson (for J.C.). — Now although it 
was decided by this board in Gould v. Stuai't 


that the effect of the Civil Service Act, 1884, 
was to deprive the Crown of its right to dismiss 
its civil servants summarily, without following 
the procedure prescribed by the Act, it was cer- 
tainly not suggested that the provisions of the 
Act do, either directly or by implication, take 
away the right of the Crown to abolish a civil 
office. 

Yates v. Dryden (1634) Cro. Car. 589 ; 

Leonard r. Rogers (1609) Wight. 204 ; 

Att.-Gen. v. Hallett (1846) 15 M. & W. 97 : 

15 L. J. Ex. 246 ; and Att.-Gen. v. Barker 

(1872) 41 L. J. Ex. 57 ; L. R. 7 Ex 177 ; 

26 L. T. 34 ; 20 W. R. 509.— Ex., applied. 

Stanley (Lord) v. Wild (1899) 69 L. J. Q. B. 
318 ; [1900] 1 Q. B. 256 ; 82 L. T. 14 ; 48 W. R. 
242.— C.A. SMITH and WILLIAMS, L.tT.T, 


Alexander v. Wellington (Duke) (1830) 2 
Russ. & My. 35 : 9 L. J. (O.s.) Ch. 36. 
discussed. 

Brown v. Harris (1807) 13 Ves. 352 ; 9R R. 
221, distinguished. 

Kinloch v. Secretary of State for India (1882) 
51 L. J. Ch. 885 ; 7 App. Cas 619 ; 47 L. T. 
133 ; 30 W. R. 845. — H.L. (E.). SELBORNE, L.C., 
LORDS O’HAGAN, BLACKBURN and WATSON. 

selborne, L.O.— All that I will say is this : 
In Alexander v. Wellington. (Du7ie) there was a 
claim between Messrs. Alexander and Lord 
Hastings. The trustees, if I am so to call them, 
had actually paid the money to Lord Hastings, 
or had done what was the same thing, had paid 
it into Court, in a suit between himself and one 
of his creditors, and it was to be distributed 
simply according to the private rights of the 
rties, between Lord Hastings and his creditors, 
ith that we have nothing to do ; but the ques- 
tion whether the fund could be put into trust in 
this way and administered, was determined upon 
appeal by Lord Brougham as Lord Chancellor, 
and was distinctly determined by him upon the 
following footing . though the trustees had been 
directed to collect and get m certain funds, and 
to prepare a scheme of distribution, which they 
had done, and though two subsequent warrants 
of the Crown had confirmed the distribution 
made by them, Lord Brougham distinctly held 
that in order to determine whether they were 
trustees or not, in such a sense as to introduce 
the jurisdiction of the Court of Chancery, the 
instrument making the grant, and nothing else, 
was to be looked to, and that the subsequent 
Acts could not make it a trust to be administered 
m the Court of Chancery if it was not so by 
virtue of the instrument itself ; and upon the 
instrument itself he said he had no doubt what- 
ever that the question on the merits was wholly 
beyond the jurisdiction of the Court. 

A previous decision by Lord Eldon in Brown 
v. Harris has been referred to in the course of 
the argument. There, no doubt, the Crown did 
grant a fund to trustees m every sense of that 
word, the fund being distinctly vested m them, 
and vested for the purposes for v^hicli they were 
made trustees, and the power of the Crown who 
had made the grant being entirely at an end over 
the matter. Of course, that is quite possible, 
and there the Court of Chancery might exercise 
its ordinary jurisdiction. That cannot be doubted, 
but the question is whether this instrument is of 
that kind. — p. 890. 
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Greenwood v. Taylor (184:.) 14 Sim. 505 ; 9 
Jur. 4S0 : reversed on one point, now. Att.-Gen. v. 
Cox, Pearce v. Att.-Gen. (1850) 3 H. L. Gas. 
240. 


Rex v. Ward (1S36-7) 2 Ex. 301, n., 
followed. 

West London Commercial Hank, In re (1888) 
57 L. J. Ch. 925 ; 38 Ch. D. 364 ; 59 L. T. 296. 
— CHITTY, J. 

Rex v. Wells (1807) 16 East 278, n. : 14 
R. R. 347, followed. 

Att.-Gen. i. Leonard (1S88) 57 L. J. Ch. 860 ; 
38 Ch. D. 622 ; 59 L. T. 624 ; 37 W. R. 24.— 
CHITTY. J. 

Uppom v. Summer (1779) 2 W. Bl. 1251, 
1294, disapproved. 

Giles v. Grover (1832) 1 Cl. & F. 72 : 2 M. & 
Scott 197 ; 9 Bing. 12S. 

Gosman, In re (18S0) 49 L. J. Ch. 590 ; 15 Ch. 
D. 67 ; 42 L. T. 804 ; 29 W. R. 14.— v.-c. ; 
retersed, (1S81) 50 L. J. Ch. 024 ; 17 Ch. D. 
771 ; 45 L. T. 267 ; 29 W. R. 793.— C.A. 


Gervais de Clifton (1348) Year Book, P. 
22 Edw. 3. fol. 5, pi. 12, commented on. 
Canterbury (Viscount) v. Att.-Gen. (1843) 1 
Ph. 306 ; 12 L. J. Ch. 281 ; 7 Jur. 224. 


Gervais de Clifton, considered. 

Tobin v. Reg. (1864) 16 C. B. (n.s) 310 ; 33 
L, J. C. P. 199 ; 10 Jur. (n.s.) 1029 : 10 L. T. 
762 ; 12 W. R. 838 

erle, C.J. (for the Court). See judgment at 
length. 


Gervais de Clifton, explained. 

Feather v. Reg. (1865) 6 B. & S. 257 ; 35 L. J. 
Q. B. 200; 12 L. T. 114. 


Dixon v. London Small Arms Co., 44 L. J. Q. B 
63 ; L. R. 10 Q. B. 130 ; 31 L. T. 830 ; 23 W. R 
317 ; reversed, (1876) 1 Q. B. D. 384; 35 L.T 
138; 24 W. R. 766. — C.A. ; the latter decisioi 
reversed. (1876) 46 L. J. Q. B. 617 ; 1 App. Cas 
632 ; 35 L. T. 559 ; 25 W. R. 142.— H.L. (e.). 


Feather v. Reg., limited. 

Dixon v. London Small Arms Co. (1876) 1 
App. Cas. 632 ; 46 L. J. Q. B. 617 ; 35 L. T. 559 ; 
25 W. R. 142.— h.l 


L. 


Bankers’ Case (1700) 14 How. St. Tr. 1 
Canterbury (Visconnt) v. Att.-Gen. (supra) ; 
Tobin v. Reg. (supra) ; and Feather v. 
Reg., followed. 

Thomas v. Reg. (1874) L. R. 10 Q. B. 31 ; 44 
J. Q. B. 9 ; 31 L. T. 439 ; 23 W. R. 176. 


Feather v. Reg. and Thomas v. Reg., 

approved. 

Windsor and Annapolis Ry. <o. Reg. (1886) 
55 L. J. P. C. 41 ; 11 App. Cas. 607 ; 55 L. T. 
271 ; 51 J. P. 260.— P.C. 


Dixon v. Farrer (1886) 56 L. J. Q. B. 53 ■ 
18 Q. B. D. 43 ; 55 L. T. 578 ; 35 W. R. 
95 ; 6 Asp. M. C. 52. — c,A. eshek, m.r., 
LINDLEY and LOPES, l.jj., referred to. 
Graham r. Public Works Commissioners (1901) 
70 L. J. K. B. 860 ; [1901] 2 K. B. 781 ; S5 
L. T. 96. — bidley and phillimore, jj. 


Att.-Gen. v. Wilson (1900) W. N.263 ; reversed 
(1900) 70 L. J. Ch. 234 ; 83 L. T. 646 ; 49 W. R 
195 ; [1901] W. N. 5. — C.A, RIGBY, WILLIAM! 
and ROMEE, L.JJ. 


Reg. v. Beadle (1 857) 7 El. Bl. 492 ; 26 
L. J. M. C. Ill ; 3 Jur. (N.s.) 863; 5 
W. R. 498, inapplicable. 

Moore r. Smith (1859) 1 E. & E. 597 ; 28 
L. J. M. C. 126 ; 5 Jur. (n.s.) 892 ; 7 W. R. 206. 

Reg. v. Beadle, preferred. 

Dublin, Wicklow and Wexford Ry., In re, 
Jordan, Ex parte (1S92) 31 L. R Ir. 1.— 
V.-C., not followed 
Galvin, In re [1897] 1 Ir. R. 520. 

Reg, v. Beadle, followed. 

Secretary of State for War r. Booth [19011 2 
Ir. R. 692. — q.b.d 

Reg. v. Beadle and Secretary of State for 
War v. Booth, followed. 

Madden’s Estate, In re (1901) [1902] 1 Ir. E. 
63. — C.A. 


■neg. v. jjeaaie ; moore v. Smith (1859) 1 
E. & E. 597 ; 28 L. J. M. C. 126 ; 5 Jur. 
(n.s.) 892 ; 7 W. R. 206 , Lord Advocate 
v. Dunglas (1842) 9 Cl. & F. 173.— H.L. 
(sc.) ; and Smith v. Stair (Earl) (1849) 
2 H. L. Cas. S07 ; 13 Jur. 713. — H.L. (SC.), 
applied. 

Ilex v Canterbury (Archbishop) (1902) 71 
L. J. K. B. 932 ; [1902] 2 K. B. 503 ; 86 L T 
450: 50 W. R. 476; 66 J. P. 455.— LORD 
ALVERSTONE, C J., WRIGH1' and RIDLEY, JJ. 


Reg. v. Beadle ; Moore v. Smith ; and Rex 
v. Canterbury (Archbishop), applied. 
Thomas e. Pritchard (1902) 72 L. J. K. B. 23. 
— ALVERSTONE, C.J., WILLS and OHANNELL, JO.' 


VV IN 

Certiorari. \ 

Poole’s Case (1883) 14 L. R. Ir. H.— q.b. 
explained. ' ’ 

.^Nally r. Reg. (1884) 15 Cox O. C. 638 ; “16 L. It. 

Johnson, j. — In Poole's Case, notvvrtlisfanding 
that I invited the attention of counsel to the 
question whether an application for certiorari 
was the proper course m that case, the counsel 
on both sides passed by that question, and 
addressed their arguments entirely to the merits 
of the application. That motion for a ccrtiorai'i 
was refused, but in giving my reasons for con- 
curring with my brother Lawson, I pointed out 
(and I believe with the approbation of my learned 
brother) that the usual and ordinary course 
■would have been to proceed m that case bv writ 
of error, and, therefore, that if I had entertained 
any doubt upon the case made for the prisoner, 
I should have hesitated before granting a certio- 
rari, but that as I entertained no doubt I con- 
curred that the motion for certiorari ought to 
be refused Poole's Case, therefore, is not an 
authority for the present application. — p. 643. 

Lilley v. Dorin, unreported.— pollock, b 
and day, j., not followed. 

Symonds v. Dimsdale (1848) 2 Ex 533 • 17 
L. J Ex. 247 ; 6 D. & L. 17 ; 12 Jur. 485, 
explained. 

u C T h 7l Endem (1886) 55 L - J - Q- B. 292 ; 
54 L. T. 763 ; 34 W. R. 468. 

. J -~Upon the materials before the Court 

m Jjdley p. Bonn, the decision was right. But 
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the Borough and Local Courts of Record Act, 
1872, has been brought before us, and it is said 
that it applies to the Mayor’s Court. Apart from 
.authority, the only meaning which can be given 
to rule 12 in the schedule to that Act is that no 
case in the Mayor’s Court shall be removed by 
writ of certiorari into a superior Court, unless 
the parties can persuade a judge that the case is 
fit to be tried in a superior Court. But it is said 
that in Sijmondsv. DiDisdale there was a judicial 
interpretation of a statute of which the language 
is identical with that before us, and that we are 
bound to say that, in spite of rule 12, there is a 
common law right to remove a case by certiorari 
if the amount is over 50Z. But, on looking at 
the case, it appears that Platt, B, made an order 
at chambers ex parte for a certiorari , to remove 
a case from the Oxford County Court, he thinking 
the case to be one which was fit to be tried m a 
superior Court. The' motion in the Court of 
Exchequer was to rescind the order, on two 
grounds. First, that the plaintiff ought to have 
had notice of the intention to apply for the 
certiorari , and secondly, that the writ was not 
properly tested. Those were the only grounds 
decided ; and that case does not fetter that 
which is plain from rule 12 — namely, that the 
leave of this Court must be obtained before a 
writ of certiorari can be issued. — p. 294. 

mathew, J. to the same effect. 

Reg. v. Diokenson (1857) 7 E. & B. 831 ; 26 
L. J. M. C. 204 ; 3 Jur. (n.S.) 1076 ; 5 
W. R. 654, observed upon. 

Reg. r. Chantrell (1875) 44 L. J. M. C. 94 ; 
Li R. 10 Q. B. 687 ; 33 L. T. 305 ; 23 W. R. 707. 
— Q.B. 

Jones v. Davies (1822) 1 B. & C. 143, 

disapproved. 

Rex v. Passman (1834) 1 A. & E. 603 ; 3 
N. & M. 730 ; 3 L. J. M. C. 111. 

LITTLEDALE, J. — The decision in Jones v. 
Dories went upon special grounds : it seems that 
the Court there thought that the proceedings 
had been improperly removed from the great 
sessions ; but it is not a case which I should 
follow as a precedent. — p. 605. 

Bradlaugh, Ex parte (1878) 47 L. J. M. C. 
105 ; 3 Q. B. D. 509 ; 38 L. T. 680 ; 26 
W. II. 758. — Q.B.D., examined. 

Reg. v. Bradley (1894) 63 L. J. M. C. 188 ; 10 
R. 183 ; 70 L. T. 379 ; 17 Cox C. C. 739; 58 
.J. P. 199. — MATHEW and CAVE, JJ. 

Habeas Corpus. 

Reg. v. Barnardo, Tye’s Case (1889) 58 
L. J. Q. B. 553 ; 23 Q. B. D. 305 ; 61 
L. T. 547 ; 37 W. R. 789 ; 54 J. P. 132. 
— C.A. ESHER, M.R., COTTON and BINDLEY, 
l.jj., discussed. And see “ Appeal.” 

Reg. v. Barnardo, Gossage’s Case (1890) 59 
L. J. Q. B. 345 ; 24 Q. B. D. 283 ; 38 W. R. 315. 
— C.A. esher, m.r. and pry, l.j. See Barnardo 
v. Ford, infra. 

Reg. v. Barnardo, Tye’s Case, disapproved. 

Barnardo v. Ford (1892) 61 L. J. Q. B. 728 ; 
[1892] A. C. 326 ; 67 L. T. 1 ; 56 J. P. 629.— 
H.L. (e). LORDS HALSBURY, L.C., herschell, 
WATSON, MAONAGHTEN, MORRIS and HANNEN ; 
affirming but questioning S. C. nom. Reg. r. 
Barnardo, Gossage’s Case (1890) 59 L. J. Q. B. 


345; 24 Q. B. D. 283; 38 W. R. 315. — C.A. 
ESHER, M.R. and PRY, L.J. ; affirming 62 L. 1 T. 44. 

lord hersohell. — If, m order to support 
this judgment, it were necessary to give my 
adhesion to the law laid down in Beg. v. Barnardo, 
Tge's Oase, I should hesitate much before doing 
so. Having regard to the nature of a writ of 
habeas corpus and the purpose for which it was 
designed and has ‘ hitherto been employed, I 
cannot feel satisfied, as at present advised, that 
it is not a good return to the writ that the person 
to whom it relates was not at the time it was 
issued in the custody, power, or control of the 
person upon whom it is served. The doctrine 
that it must also show that before the writ was 
issued, or before he had notice of the application 
for its issue, he had not wrongfully parted with 
the custody of the person named in the writ is 
novel, and appears to me to involve great diffi- 
culty. A gaoler who has allowed a prisoner to 
escape has wrongfully parted with the custody 
of that person. Could he be commanded by a 
writ of habeas corpus , issued after the escape, to 
produce him, and be committed for contempt of 
court if he failed to do so ? Other illustrations 
might be given to show the difficulty of assenting 
| to the broad proposition laid down in the Court 
of Appeal. . . . The very basis of the writ is the 
allegation, and the prime fade evidence in sup- 
port of it, that the person to whom the writ is 
directed is unlawfully detaining another in 
custody. To use it as a means of compelling 
one who has unlawfully parted with the custody 
of another person to regain that custody, or of 
punishing him for having parted with it, strikes 
me at present as being a use of the writ unknown 
to the law and not warranted by it.— -pp. 732, 733. 

Barnardo v. Ford. (1892). — H.L. (E.), supra- 
See Custody of Children Act, 1891 (54 & 55 Yict. 
c. 3), s. 3. 

Fletcher, In re (1843) 1 D. & L. 726 , 13 
L. J. M. 0. 16 ; 8 Jur. 146, doubted. 

Bawdier, In re (1848) 17 L. J. Q. B. 243 ; 12 
Q. B. 612.— Q.B. 

Fletcher, In re, and Bowdler, In re, 

distinguished. 

Henderson r. Preston (1888) 57 L. J. Q. B. 
607; 21 Q. B. D. 362 ; 59 L. T. 334 ; 36 W. R. 
834 ; 52 J. P. 820.— STEPHEN, J. ; affirmed , C.A. 

Reg. v. Staffordshire JJ, (or Pirehill North 
JJ.) (1884) 54 L. J. M. C. 17 ; 14 Q. B. IX 
13 ; 51 L. T. 534 ; 33 W. R. 205 ; 49 J. P. 
36 — C.A., referred to. 

Reg. r. King (1888) 57 L. J. M. C. 20 ; 20 
Q. B. D. 430 ; 58 L. T. 607 ; 36 W. R. 600 ; 52 
J. P. 164.— C.A. 

Anderson, In re (1861) 30 L. J. Q. B. 129 ; 
7 Jur. (N.S.) 122, observed upon. 

Mansergh, In re (1861) 1 B, & S. 400 ; 30 
L. J. Q. B. 296 ; 7 Jur. (N.S.) 825 ; 4 L. T. 469 ; 
9 W. R. 703. 

Reg. v. Allen (1860) 3 E.. & E. 338 ; 30 
L. J. Q. B. 38, Hunted. 

Reg. r. Mount (1875) L. R. 6 P C. 283 ; 44 
L. J. P. C. 58 ; 32 L. T. 279 ; 23 W. R. 572. 

sir Montague smith (for J.C.). — The case 
of Rex v. Allen was exceptional in its circum- 
stances ; the prisoner had been tried by court- 
martial in India, and when he had been brought 
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to England under an invalid warrant, there 
seemed to be no lawful way of carrying the 
sentence into effect. — p. 305. 

Benns v. Mosley (1857) 2 C. B. (N.s.)il6 ; 

3 Jar. (n.s.) 694 ; 5 W. E. 5S3, followed. 
Weldon r. Neal (1885) 54 L. J. Q. B. 399 ; 15 
Q. B. D. 471 ; 33 W. E. 581. 

Hardwick v. Bluck (1797) 7 Term Eep. 297, 
questioned. 

Eex r Middlesex (Sheriff) (1798) 7 Term Eep. 
527. 

Mandamus. 

Eeg. v. Lambourn Valley Ey. (1888) 58 
L. J. Q. B. 136 ; 22 Q. B. D. 463 ; 60 
L. T. 54 ; 53 J. P. 248. — POLLOCK, B. and 
man i sty, J., distinguished. 

Eeg. r. L. & N. W. Ey. (1894) 63 L. J. Q. B. 
695; [1894] 2 Q. B. 512; 10 E. 359; 58 J. P. 
719. 

weight, j, — Of course wm deal with that case 
with all possible respect as a decision -which 
binds us in gun muter in ;.but there the Court 
was not dealing with a question of this kind. I 
have never heard that decision questioned, and 
I do not suppose it ever will be. It was a civil 
dispute, and it held that the remedy by action of 
mandamus was the applicant’s proper remedy. 
But there is one expression in it which the 
learned judge is, I think, incautiously reported 
to have made, that it is an answer to any appli- 
cation for a prerogative mandamus if it be shown 
that a mandamus could have been granted for 
the same purpose in the action. I say, and I 
have said with the assent of other judges at 
various times, that this -would be unduly narrow- 
ing the powers of this Court to grant a preroga- 
tive mandam in. There must be very many cases 
in which prerogative mandamus is a thing which 
ought to be granted for the purpose of speedy 
justice, or other reasons, where it would take a 
long time and be very difficult and very uncer- 
tain whether the same results would be arrived 
at in any other way. I do not think that Reg. 
v. Lambourn Valley Ry. governs this case, and 
we have no doubt that the practice which has 
been inveterate for years of enforcing the taking 
up of these awards by prerogative writ of man- 
damus is a proper remedy. — p. 698. 

Reg. v. Lambourn Valley Ry., followed. 

Eeg. e. L. & N. IV. Ry. and G. W. Ey. (1896) 
65 Jj. J. Q. B. 516 ; 74 L. T. 624.— russell, C.j,, 
and WRIGHT, J. 

Thompson, Ex parte (1 845) 14 L. J. Q. B. 
176; 6 Q. B. 721, followed. 

Reg. v. Bodmin Corporation (1892) 61 L. J. 
M. C. 151 ; [1892] 2 Q. B. 21 ; 66 L. T. 562 ; 40 
W. R. 606 ; 56 J. P. 504 . — day and Charles, jj. 

Reg. v. Goodrich (or Leicester Freemen) (1850) 
19 L. J. Q. B. 413 ; 15 Q. B. 671 ; 14 Jur. 
914, dictum allied. 

PortmgeU, Ex parte (1891) 61 L. J. M. C. 1 ; 
[1S92] 1 Q. B. J5 ; 65 L. T. 603 ; 40 W. E. 102 ; 
56 J. P. 276. — C.A. ESHER, M.R., PRY and LOPES, 
L.JJ. 

Rex v. Treasury Commissioners (1835) 4 
A. & E. 286 ; 1 H. & W. 533 ; 5 N. & M. 
589; 5 L. J, K. B 20, overruled. 

Eeg, v. Inland Revenue Commissioners, Nathan, 


In re (1884) 12 Q. B. D. 461 ; 53 L. J. Q. B. 229 
51 L. T. 46 ; 32 W. E. 543 ; 48 J. P. 452.— C.A. 

brett, m.r. — With regard to Rex v. Lon, 
Commissioners of the Treasury , I confess it is 
case with which I cannot agree. It is put upo 
the ground, that a relation was established b< 
tween the parties of depositor and depositor; 
that is to say, although the money had been pai 
by the Crown mto the hands of the Commissione; 
of the Treasury, it never having been the mone 
of the claimant, yet the Commissioners of tt 
Treasury, by the acts which they had done, hai 
as m common law it would he called, attorne 
to the claimant and agreed to hold the mone 
for him. The moment that they came to th; 
conclusion, they showed that he could have mail 
tamed an action for money had and receive 
against the Commissioners of the Treasury, an- 
if so, of course a mandamus ought not to hai 
issued. I cannot agree, therefore, that upon tl 
grounds put by the Court in that case, it was 
proper decision. If it were a decision whit 
could be upheld, and I think it cannot, it is i 
authority for saymg that where that relation h; 
not been raised by the acts of such Commi 
sioners. a mandamus would lie to them. Ho 
a mandamus would have lam to them if it he 
not been for that attornment, ] cannot conceiv 
I must say frankly, that, sitting here, I consid 
that the case of Re.v v. Lords Commissioners 
the Treasury cannot be maintained on ai 
ground. — p. 475. 

bowen, L.J. — I agree with the M E inthinkii 
that Rex v. Lords Commissioners of the Treasu ; 
is a wrong decision. — p. 4S0. 

Reg. v. Treasury Commissioners (1872) - 
L. J. Q. B. 178; L. R. 7 Q. B. 387; ! 
L. T. 64 ; 20 W. E. 336 ; 12 Cox C. 
277, distinguished. 

Armytage v. Wilkinson (1878) 47 L. J. P. 
31; 3 App. Cas. 355; 38 L. T. 185; 26 W. 
559.— P.C. 

Reg. v. Woods and Eorests Commissione] 
Budge, Ex -parte (1850) 15 Q. B. 76 
19 L. J. Q. B. 497, held overruled. 

Birch v. Marylebone Vestry (1869) 17 W. 
1014 ; 20 L. T. 697. 

OOCKBURN, C.J. — The distinction taken in R> 
v. Commissioners of Woods and Forests that t 
notice (to treat for the purchase of houses, &c 
being given by the Commissioners acting in 
public capacity, did not constitute a contrr 
enforceable by mandamus is now overruled 
the decision in Coe v. Wise (14 W. E. 865). 

Blackburn, J. to the same effect. 

ElEssen, Ex parte, Folk, on Libel (4th & 
p. 692, limited. 

Reg. v. Carden (1879) 5 Q. B. D. 1 ; 49 L. 
M. C. 1 ; 41 L. T. 504 ; 28 W. R. 133 ; 14 C 
C. C. 359 ; 44 J. P. 119. 

OOCKBURN, C.J. — In Oilmen, Ox parte, wh: 
has been referred to, it seems to me that t 
Court went to the utmost limits of its mandate 
jurisdiction, and I should be extremely unwilli 
to extend the doctrine of that case to any ot! 
set of circumstances. — p. 5. 

Reg. v. Stacy (or Stacey) (1850) 19 L. J.M 
177 ; 14 Q. B. 789 ; 14 Jur. 549, diet 
disapproved. 

Reg. v. Worcestershire Justices (1854) 3 E 
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B. 477 ; 3 C. L. R. 1333 ; 23 L. J. M. C. 113 ; 
18 Jur. 424. 

[ Counsel, m argument, having cited the f ollow- 
'ing dictum of Patteson, J. in the above case : — 
“ In substance the sessions treated the matter as 
a mere nullity, and therefore did not go into the 
merits of the appeal. The respondents should 
have applied for a mandamus to hear the 
appeal.”] . 

Campbell, c.J. said that he had great respect 
for the opinion of that learned judge, but that, 
if he did say that a mandamus would lie in that 
case, he could not agree with him. But that he 
doubted whether he did say it, for m the report 
of the same case in the Queen’s Bench Reports 
no such dictum appeared. 

Reg. v. Percy (1873) 43 L. J. M. C. 45 : 
L. R. 9 Q. B. 64 ; 22 W. R. 72, observed 
upon, 

Reg. v. Phillimore (or Pilling) (1884) 14 Q. B, D. 
474, n. (2) ; 51 L. T. 205 ; 32 W. R. 593 ; 48 
J, P. 774. 

COLERIDGE, C.J. (CAVE and WILLIAMS, JJ. 
concurring). — We are not prepared to say that we 
think j Reg. v. Percy was rightly decided so far 
as it is to be understood to decide that the Act 
only applies where justices require protection. 
We are clearly of opinion that such a construc- 
tion narrows the operation of the statute too 
much. 

Reg. v. Phillimore, followed. 

Reg. v. Percy, not followed. 

Reg. v. Biron (1884) 54 L. J. M. 0. 77 ; 14 
Q. B. D. 474 ; 51 L. T. 429 ; 49 J. P. 68.— GROVE 
and smith, jj. 

Rex v. York Corporation (1792) 5 Term Rep. 

66, overruled. 

Rex v. Margate Pjer Co. (1819) 3 B. & Aid. 
220 ; 2 Chit. 256 ; 22 R. R. 356.— K.B. 

Abbott, o.J. — It is undoubtedly more con- 
venient that such an objection ( i.e ., an objection 
to a writ of mandamus) should be # taken at first, 
and that will probably account for the observa- 
tions of Lord Kenyon and Buller, J. m the case 
cited. But the other authorities, showing that 
such an objection may at any time be taken, do 
not seem to have occurred to these learned 
judges when these observations were made. — 
p. 224. 

Rex v. York Corporation, overruled. 

Rex v. Margate Pier Co. and Rex v. Bristol 
Dock Co. (1827) 6 B. & C. 181 ; 9 D. & R. 
305 ; 5 L. J. (O.S.) M. .C. 51 ; 30 R. R. 
280, followed. 

Delamere (Lord) v. Reg. (1867) L. R. 2 H. L. 
419 ; 36 L. J. Q. B. 313 ; 17 L. T. 1. — H.L. (E.). 

CHELMSFORD, L.c. — If the allegations in the 
writ of mandamus were insufficient, the plaintiffs 
in error might have moved to quash the writ, 
even after their return to it, as appears from the 
cases of Rex v. Margate Pier Co. and Rex v. 
1 Bristol Dock Co. Instead of doing so, they not 
only allowed pleas to be filed, and issues to be 
raised upon the return, but they proceeded to 
trial ; and a verdict was given against them. — 
p. 425, And see reporter’s note at foot of page. 

London Corporation v. Reg. (1848) 13* Q. B. 
1, 30 ; 17 L. J. Q. B. 330 ; 13 Jur. 33.— 
EX. CH., questioned, 

Reg. v. S. E. Ry. (1853) 4 H. L. Cas. 471 ; 17 
Jur. 901. 


Reg. v. Southampton Poft and Harbour Cc 
missioners (1861) 30 L. J. Q. B. 244 ; 1 B. & 
5 ; reversed, (1865) 6 B. & S. 325.— ex. OH. ; ; 
latter decision reversed, (1870) L. R.4 H. L. 44 
39 L. J. Q. B. 253 ; 23 L. T. Ill ; 18 W. R. 11 
—H.L. (E-). 

Prohibition. 

Buggin v. Bennett (1767) 4 Burr. 20 
considered. 

London Corporation i\ Cox (1867) 36 L. 
Ex. 225 ; L. R. 2 H. L, 239 ; 16 W. R. 44 
H.L. (E.). 

Buggin v. Bennett and Broad v. Pefk: 
(1888) 57 L. J. Q. B. 638 ; 21 Q. B. 
533 ; 60 L. T. 8 ; . 37 W. R. 44 ; 
J. P. 39.— C. A. ESHER, M.R., OOTTC 
LINDLEY, BOWEN, FRY and LOPES, L.l 
considered. 

Farquharson v. Morgan (1894) 63 L. J. Q. 
474 ; [1894] 1 Q. B. 552 ; 9 R. 202 ; 70 L. 
152 ; 42 W. R. 306 ; 58 J. P. 495.— C.A. LO 
HALSBURY, LOPES and DAVEY. L.JJ. 

Reg. v. London County JJ. and L. C. 

(1894) 63 L. J. Q. R. 301 ; [1894] 1 Q. 
453 ; 9 R. 148 ; 70 L. T. 148 ; 42 W. 
225 ; 58 J. P. 380.— C.A. esher, M.: 
LOPES and KAY, L.JJ., considered. 

Reg. v. Jones (1894) 63 L. J. Q. B. 65 
[1894] 2 Q. B. 382 ; 10 R. 287 ; 70 L. T. 84 
42 W. R. 607 ; 58 J. P. 733.— CAVE a 
COLLINS, JJ. 

Everton (Overseers) Ex parte (1871) L. E 
C P. 245 ; 40 L. J. C. P. 201 ; 24 L. 
361; 19 W. R. 927, distinguished. 
Wallace u. Allen (1875) 44 L. J. C. P. 35 
L. R. 10 O. P. 607 ; 23 W. R. 703 ; 32 L. T. 8: 
— O.P. 

Rex v. Xealing (1832) 1 D. P. C. 4- 
approved, 

Liverpool United Gas Co. v. Everton Oversee 
(or Everton Overseers, Ex parte) (1871) 
L. J. C. P. 201 ; L. R. 6 C. P. 245 ; 24 L. T. 36 
19 W. R. 927.— O.P. 

Quo Warranto. 

Darley v. Reg. (1S46) 12 Cl. & F. 5: 
applied. 

Reg. v. St. Martin’s-in-the-Fields Guardis 
(1851) 17 Q. B. 149 ; 20 L. J. Q. B. 423 ; 
Jur. 800. 

Darley v. R eg., followed. 

Reg. v. Hampton (1865) 6 B. & S. 923 ; 12 J 
(N.S.) 683 ; 13 L. T. 431 ; 15 W. R. 43. 

Darley v. Reg., applied. 

Reg. v. ’Burrows (1891) 61 L. J. Q. B. f 
[1892] 1 Q. B. 399 ; 66 L. T. 25 ; 40 W. R. 2 
— MATHEW and SMITH, JJ. 

Reg. v. Stacey (1785) 1 Term. Rep. 1 ,pr 
ciple. applied. 

Rex v. Parry (1837) 6 A. & E.*S10 ; 2 N. & 
414; Rex v. Lambeth Rector (1S3S] 
A. & E. 356 ; and Reg. v. Cousins (18’ 
42 L. J. Q. B. 124 ; 28 L. T. 116.— Q 
applied. 

Reg. v. Ward (1873) 42 L. J. Q. B. 126 ; L. 
8 Q. B. 210 ; 28 L. T, 118 ; 21 W. R. 632. — B. 
COURT. 


n.rb 


26 
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Beg. v. Jones (1873) 28 L. T. 270.— QB., 
followed. 

Reg. v. Tidy (1892) 61 L. J. Q. B. 791 ; [1892] 
2 Q. B. 179 ; 67 L. T. 319 ; 41 W. R. 128: 56 
J. P. 650.— WEIGHT and COLLINS. JJ. 


CUSTOM. 

Jenkins v. Harvey (1835) 5 L. J. Ex. 17 ; 2' 

C. M. & R. 393. — pa was. b , approved. 
vShepherd v. Payne (1864) 33 L- J. C. P. 15S ; 
16 0. B. (N.S.) 132 ; 10 Jur. (N.S.) 640 : 10 L. T. 
193 ; 12 W. R. 581.— EX. CH. 

Jenkins v. Harvey and Shepherd v. Payne, 

discussed. 

Bryant v. Root (1867) 36 L. J. Q. B. 66 : 
L. R. 2 Q. B. 161.— Q.b. ; affirmed, (1868) 37 
L. J. Q. B. 217 ; L. R. 3 Q. B. 497 ; 9 B. & S. 
444 : IS L. T. 587 ; 16 W. R. 80S — EX. CH. 

Shepherd v. Payne, discussed. 

Lawrence r. Hitch (1868) 37 L. J. Q B. 209 ; 
L. R. 3 Q. B. 521 ; 9 B. & S. 467 ; 18 L. T. 483 ; 
16 W, R. S13. — EX. CH. ; reversing L. R. 2 Q. B. 
184, n. — Q.b. 

Bryant v. Foot and Lawrence v. Hitch, 

questioned. 

Mills v. Colchester Corporation (1867) 36 
L. J. C. P. 210 ; L. R. 2 C. P. 476 ; 16 L. T. 
626 ; 16 W.R. 955 ; a finned, (1868) 37 L. J. C. P. 
278 ; L. R. 3 C. P. 575 ; 16 W. R. 987.— EX. CH. 

willes. j. — Secondly, however, it was 
objected that, looking to the pleadings, the sum 
payable for the license was not alleged to be a 
fixed, but only a reasonable compensation, which 
must necessarily vary from time to time ; and so 
that the custom was void for uncertainty ; or 
that, looking to the evidence as to payment of a 
fixed sum in connection with the change m the 
value of money during the period over which 
the payment ran, the custom must be unreason- 
able or impossible. This argument is founded 
upon a supposed difiiculty in sustaining a custom 
for a reasonable payment, not being a fixed and 
arbitrary sum, but capable of varying in nominal 
amount with the value of ' money from time to 
time ; and it derives considerable authority from 
the judgment of the majority of the Court of Q. B. 

. . . m the late cases of Bryant v. Foot and 
Lawrence v. Mitch, where the learned judges 
dissented from what they considered to be a 
novel assumption of this Court in the judgment 
in Shepherd v. Payne, that a customary fee need 
not he of an amount fixed before legal memory, 
but may be of reasonable amount, like a toll. It 
is observable, however, that Bramwell,B., in the 
Ex. Ch. [Shepherd v. Payne], and the dis- 
sentient judge, Blackburn, J., m the Queen’s 
Bench [ Bryant v. Foot], adopted the opinion 
of this Court ; and further, that the attention 
of the majority of the Court of Q. B. does 
not appear to have been directed to the autho- 
rities which Sustain customary or prescriptive 
claims for reasonable amounts, such as Black- 
stone’s Commentaries 78, where the nature of a 
valid custom in respect of certainty is explained , 
nor to the authorities, such as Com. Dig. tit. 
“Toll” (E), Brake v. Wigglesworth ((1752) Willes 
654), and Gardv. Callard ((1S17) 6 M. & S. 69), 
which show that toll of a reasonable amount 


may be claimed by grant or by prescription, 
which stands upon the same footing as custom ; 
nor to the opinion of Lord Holt in Ballard v. 
Gerard ((1700) Holt 596), who seems to have ' 
taken for granted that there may be a reasonable 
fee annexed to an ancient office (which fee, as 
Blackburn, J., said in Bryant v. Foot, may in 
process of time have become taxed at a given 
sum) ; nor to the circumstance that fees to the 
church were not fixed in ancient times — sre 
judgment m Fuller v. Say ((1747) Willes 
631, n.) ; nor to Layhourn v. Crisp ((1838) 8 
L. J. Ex. 118 ; 4 M. & W. 320), where a custom 
to have the exclusive right of unloading oysters 
in the port of London, and to receive a reason- 
able sum for so doing, was upheld at a trial at 
bar ; nor, m short, to any of the authorities for 
applying the familiar principle, “'id certain cut 
quod certum reddi poteMf to the maintenance of 
a custom ;• winch principle was acted upon, 
though it was not thought necessary to recite it, 
in Shepherd v. Payne. And the reason of the 
thing is, as we conceive, in accordance with the 
authorities. Thus, a custom to pay such or such 
a measure of corn would be good ; and therefore 
a custom to pay in money the value of that 
measure of corn must be good, and if to pay the 
value of a measure of corn, why not pay the 
value of any other commodity or advantage 
capable of estimation ? Wo cannot, therefore, as 
at present advised, decide against the custom 
upon this ground. — p, 216. 

Pitch v. Bawling (1795) 2 H. Bl. 393 ; 3 
R. R. 425 ; and Abbot v. Weekly (1665) 

1 Lev. 176 ; referred to in Bell v. Wardell 
(1740) Willes 202, followed. 

Millechamp v. Johnson (1746) Willes 205, n., 
dissented from. 

Hall v. Nottingham (1875) 1 Ex. D. 1 ; 45 
L. J. Ex. 50 j 33 L. T. 697 ; 24 W. R. 58. 

kelly, o.B. — The matter comes to be a 
question of authorities ; but among these there 
appears to be an irreconcilable difference. On 
the one hand we have Abbot v. Weekly and 
Fitch v. Bawling, and on the other, [Mill ech amp 
v. Johnson ], the. case reported in the note to 
Bell v. Wardell. In the latter case it was held 
that a custom for all the inhabitants of a town 
for the time being to have and enjoy the liberty 
and privilege of playing at any rur.il sports or 
games in a close every year, at all times in the 
year, at their will and pleasure was a bad custom. 
It was not so held on the ground that the 
expression “ at all times in the year ” was too 
general, for that expression was held, not to mean 
more than at all seasonable times ; but only on 
the ground that the custom as laid down was too 
general. Borne sports may occupy the whole 
surface of the land , and thus this custom might 
take that entire surface out of the possession of 
the owner at all times. This I take to be the 
ratio decidendi in that case ; but on the other 
hand we have Abbot v. Weekly and Finch v, 
Bawling. In the first of these it was held that 
the dancing there mentioned might be held at 
all times of the year, and, taking the two cases 
together, they show that all lawful games and 
pastimes may be used at all times. I .think we 
ought to give effect to those authorities, as being 
of more weight than that on the other side. — 
p. 3. 

clbasby, b. to the same effect, amphlktt, b . 
concurred. 
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Fitch v. Rawling and Coventry (Earl) v. 
Willes (1863) 9 L.T. 381. — q.b., referredto. 

Bourlce r. Davis (1889) 41 Oh. D. ' 110 ; 62 
L. T. 31 ; 38 W. B. 167.— KAY, j. 

Ratcliffe v. Chaplin (1611) 1 Leon. 212 ; 
Godb. 166, , followed. 

Denn d. Goodwin v. Spray (1786) ] Term 
Rep. 166 ; 1 B. B. 250 . — ashhurst, j. (for the 
Court). 

Denn v. Spray, explained. 

Doe d. Foster v Sisson (1810) 12 East 62.— 
K.B. . followed. 

Locke i>. Golman (1836) 1 Myl. & Or. 123 ; 
S. O. (1837) 2 Myl. & Or 633 . — COTTenham. l.c. 

Denn v. Spray, Roe d. Beebee v. Parker 
(1792) 5 Term Bep. 26 .' — k.b. ; and Doe v. 
Sisson, commented on. 

Muggleton r. Barnett (1857) 27 L. ,1. Ex. 
125 ; 2 H. k. N. 6o9 ; 4 Jur. (K.s.) 139.— EX. CH. 

wig-htmak. j. — Bonn v. Spray is a direct 
authority against the plaintiff in the present 
case. — p. 126. [His lordship discussed that case 
and also Doe v. Sis.su n.] 

WILLIAMS, J. — it was contended, however, on 
the part of the defendants, that a custom of this 
nature cannot be properly said to exist beyond 
the instances m which it can be shown to have 
actually prevailed and been put m lire. And cer- 
tainly Lord Coke is reported to have so laid down 
the rule in Ratcliffe v. Chaplin, and this direction 
was cited and relied upon m the Court of Q. B. in 
Denn v. Spray. But the more modern authorities 
are, I think, quite irreconcilable with it. Thus, 
it was held in the subsequent case of Roe v. 
Parker , that an ancient presentment by a 
homage of the customs of a manor was sufficient 
evidence as to a descent, though no evidence was 
adduced of any person having taken under it ; 
and Lord Kenyon said, that if the decision of 
Denn v. Spray went as far as to determine that 
such a document is not admissible in evidence, 
unless instances m fact are previously proved to 
warrant the introduction of it, he must beg leave 
to dissent from it. And Grose, J. observed, that 
it must be remembered, there are considerable 
inaccuracies in the report of that case, and he 
thought Lord Coke meant to comment on the 
credit which was due to the evidence, rather than 
its admissibility. This was followed by Doe v. 
Sisson. There the custom proved by particular 
instances, was, that the eldest sister, and, if she 
were dead, the son of such eldest sister, succeeded ; 
but there was no instance of any descent beyond 
that. And the question m the cause was between 
the grandson of an eldest sister and the sons of 
two younger sisters. But one witness stated the 
reputation to be, that the eldest sister should 
take, and if all were dead, the descendants of the 
eldest sister. The Court of Q. B. held in that case, 
that upon this evidence it was properly left to 
the jury to determine whether the grandson of 
the eldest sister was entitled to the whole, 
although there was no proof of such extended 
custom having been put in use. The present 
case, m itself, affords an example of the difficulty 
of applying the doctrine, that the custom shall 
only prevail as to descendants of which instances 
can be proved. For if the contest had been 
whether the custom extended to uncles, it must 
have been held that by reason of the want of an 
instance, there was no evidence of the custom 
extending so far as them, notwithstanding the 


instance of its descending further m the case of 
their sons. To carry this illustration a step 
further : suppose that m the present case there 
had been on the rolls a further instance of this 
kind of descent in the case of the children of a 
first cousin, would it not be more reasonable to 
infer that the custom extended to collaterals 
generally, than to suppose that any lex loci 
could have been instituted so whimsical as to 
extend to first cousins once removed, and yet 
exclude uncles and first and second cousins ? It 
may be further observed, that Denn v. Spray 
was decided, not only on the ground that the 
custom was not shown to extend to collaterals, 
but also upon the peculiar wording of the custom, 
as contained in the customary of the manor, 
namely, “av ahqntis tennis ha jus m /merit ohient." 
ike. , which necessarily excluded nephews and 
nieces, inasmuch as they make out their claim or 
pedigree through their father or mother, who 
never was a tenant of the manor, and conse- 
quently could not have died seised, and on whom 
therefore the custom as to the course of descent 
never attached. For this reason, as well as 
those given by my brother Bramwell, in his 
judgment m the Court of Ex., we may well hold, 
that Denn v. Spray was rightly decided, without 
overruling the decision of the learned judge at 
the trial of the present case. — p. 127. 

cresswell, j. — It has been suggested that if 
Dei in v. Spray be taken as a decision tkpt a 
custom can only be proved by evidence of its 
being acted upon, it was overruled in Doe v. 
Sisson. In that case an estate was claimed by 
the grandson of an eldest sister of the person 
last seised. Entries on the court rolls proved 
that copyholds descended to an elder sister, to 
the exclusion of a youngest sister, and the son of 
an elder sister inherited to the exclusion of the 
children of younger sisters; and evidence was 
given that the reputation of the custom was that 
the more remote descendants of the eldest sister 
took. This evidence was objected to ; but the 
Court held that it was rightly admitted. I quite 
agree in that opinion, but what was the reputa- 
tion ? That a custom, or, as I explain it, a 
course of acting existed in the manor. The 
reputation was, therefore, evidence, perhaps not 
very cogent, but still evidence of the fact of 
lands having descended in that manner. It was, 
therefore, evidence of an act done, and in perfect 
accordance with Denn v. Spray. — p. 129. 

erle, j. — The defendants relied on a rule sup- 
posed to be laid down in Denn v. Spray , that a 
custom can be proved only by instances of usage 
entered on the court rolls. For this rule the 
Court relied on the language of Lord Coke in 
Ratcliffe v. Chaplin, that the party maintaining 
the custom must show precedents on the court 
rolls to prove the usage, and that it had been put 
in ure, and that although it had been deemed and 
reputed to be the true custom, yet the Court 
could not give credit to the proof by witnesses. 
But this rule is not supported by the decision 
cited for it. The point for decision in Ratcliffe 
v. Chaplin was, whether a new .trial should be 
granted on the ground of the verdict being 
against the evidence ; and, as there were con- 
flicting entries, 1 the remarks winch the Court 
adopted in Denn v. Spray were extra-judicial, 
pertinent only to an observation of the jury that 
they knew the customs by reputation. More- 
over, it is clear that the rule so adopted in Denn 
v. Spray was overruled in Doe v. Sisson, where 
26—2 
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evidence of reputation was held sufficient to sup- 
port a finding by the jury that the custom 
extended to more distinct degrees than could be 
found entered on the court rolls ; and this deci- 
sion in Bor v . Si mo u was confirmed and acted upon 
by Lord Cottenham in Loehe v. Cohnan. — p. 130. 

coleridge, J. to the same effect as cress- 
well, j. 

COCKBURN, J. (after discussing Ratcliff e v. 
Chaplin, continued) : Bennv. Spray went, how- 
ever, a step further. It was there held, that 
where it was shown that the custom that, as 
amongst females, the eldest only should inherit, 
extended not only to daughters but to sisters, 
it could not thence be inferred that the custom 
extended to the case of an eldest niece (of 
which there was no actual instance) ; although 
in a customary of the manor, which the Court 
recognised as legal evidence, it was expressly 
declared that no tenements within the manor 
were divisible, whether amongst heirs male or 
female. The Court admits the authority of 
Ratcliff e v. Chaplin to its fullest extent, treats the 
customary of the manor as entitled to no weight, 
and adopts the language of Lord Coke in its 
most general sense, without at all referring it 
to the subject-matter to which it was m truth 
applied, and lays it down that, as custom cannot 
be extended further than the actual instances on 
the court rolls establish it. I am bound to say, 
that the judgment in that case appears to me to 
be unsatisfactory and inconclusive, and to have 
proceeded upon a misapprehension of the scope 
and the effect of the judgment m Ratcliffe v. 
Chaplin . Its authority seems to have been very 
much shaken by the subsequent case of Doe v. 
St won. ... If the rule contended for upon the 
authority of Ratcliffe v. Chaplin and Dean v. 
Spray be the correct one, and were to prevail, it is 
extremely probable that this extraordinary and 
anomalous state of circumstances would arise, 
that while the son of the youngest uncle could 
inherit, the uncle himself, though nearer m 
degree, could not ; a consequence so obviously 
absurd, as forcibly to illustrate the unsoundness 
of the doctrine from which it would spring. — 
pp. 133, 134. 

[JVofc. — The majority of the Court, oole- 
RIDGE, WIGHTMAN, CRESSWELL and CROMPTON, 
JJ. (COCKBURN, C.J., ERLE and WILLIAMS, JJ. 
dissenting), held that there was no evidence to 
show that the custom extended to authorise the 
descent to the youngest son of the youngest 
brother of the great-grandfather of the person 
last seised.] 

Muggleton v. Barnett, referred, to. 

Doe d. Gooding v. Gooding (1820) Chitty on 
Descents, p. 183, not followed. 

Doe d. Mason v. Mason (1770) 3 Wils. K. B. 
63 , followed. 

Chenoweth, In re, Ward v. Dwelley (1902) 71 
L. J. Ch. 739 ; [1902] 2 Ch. 488 ; 86 L. T. 890 ; 
60 W. R. 663. — EARWELL, J. 

Blewett v. Tregonning (1835) 4 L. J. K. B. 
234 ; 3 A. & E, 654 ; 6 N. & M. 308 ; 1 
H. & W. 432. — k.b. ; and Hammerton v. 
Honey (1876) 24. W. R. 603 .— jessel, 
m.r., distinguished. 

De la Warr (Earl) v. Miles (1881) 17 Ch. D. 
635 ; 50 L. J. Ch. 764 ; 44 L. T. 487 ; 29 W. R. 
809. — C.A. JAMES, BRETT and COTTON, L.JJ. ; 
varying, (1880) 49 L. J. Ch. 476 ; 42 L. T. 469. 

—BACON, y.-o. 


cotton, L.J. — But, no doubt, it must be shown 
that the acts of the defendant are acts of user in 
connection with bis particular tenement ; and 
that, I think, is shown, because what is proved 
iu i aspect of tins defendant and his predecessors 
m title is, that they cut the litter in respect of 
and for the use of then farm only ; and as that 
was so, the right was exercised in respect of that 
tenement, and is connected with the tenement, 
he., with the possession and occupation of the 
tenement and the ownership of the tenement. 
That, in my opinion, entirely distinguishes the 
case from the two cases on which the plaintiff 
relied. . . . One was Blewett v. Trey on mug, and 
all that was laid down was to this effect : “ Ll 
must be pointed out to the jury that they must 
be satisfied that the occupiers of the farm enjoyed 
the privilege because they were occupiers, and 
that the right was attached to the farm.” . . , 
The other case, which at first sight seemed more 
in favour of the respondents, was Hammerton v. 
Iioney. In that case what was attempted to be 
asserted was a claim of all the inhabitants of a 
village to use a green for the purpose of recreation. 
The evidence given was that all people, whether 
of the village or not, had used it ; and it was 
held that this evidence would not support a claim 
ot right in respect of the inhabitants of that 
village. Borne of the persons who used it 
happened to be inhabitants of the village, but there 
was no distinction at all between then' user and 
that of all the rest of her Majesty’s subjects, and 
therefore the user by all her Majesty’s subjects 
as such, the villagers not using it as villagers but 
as her Majesty’s subjects, did not afford any 
evidence in support of the claim sought to be 
established. — p. 597. 

Lanchbury v. Bode (1898) 67 L. J. Ch. 196 ; 

[1898] 2 Ch. 12U ; 78 L. T. 14 ; 62 J. P. 

248.— KEICEWICH, J., distinguished. 

Alms Com Charity, In re, Charity Commis- 
sioners ■<. Bode (1900—1901) 71 L. J. Ch. 76 ; 
[1901] 2 Ch. 750 ; 85 L. T. 533. 

Stirling, J. — It was contended that the case 
was governed by the decision in Lanchbury v. 
Bode , which related to the same land. The pay- 
ment which had to be considered m that case, 
however, was of a different kind, and Kekewicfi, 
J., in dealing with it, says that “when the 
question comes to one of a charge on land there 
is quite a different question to be considered." 
Moreover in Lanchhiry v. Bode, from the nature 
of the payment, the ’effect of sect. 66 of the 
Inclosure Act had not to be considered. — p. 81. 


DAMAGES. 

Hadley v. Baxendale (1854) 23 L. J. Ex. 
179 ; 9 Ex. 341 ; 2 C. L. R. 517 ; IS Jur, 
358 ; 2 W. R. 302.— alderson, B. (for the 
Court), commented on. And see col. 811. 
Simons v. Patchett (1857) 26 L. J. Q. B. 195 ; 
7 El. & Bl. 568 ; 3 Jur. (N.s.) 742 ; 5 W. R. 500. 
— CROMPTON, J. 

Hadley v. Baxendale, applied. 

Waters v. Towers (1853) 22 L. J. Ex. 186 ; 
8 Ex. 401.— ALDERSON, B. (for theOourt), 
commented on.' 

Smeed v. Eoord (1859) 28 L. J. Q. B. 178 ; 1 
El. & El, 602 ; 5 Jur. (n.s.) 291 ; 7 W. R. 266, 
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— Q.B. ; Gee v. Lancashire and Yorkshire Ry. 
(1860) 30 L J. Ex. 11 ; 6 H. & N. 211 ; 6 Jur. 
(N.S.) 1118 ; S L. T. 328 ; 9 W. R. 103.— EX. 

Hadley v. Baxendale, referred, to. 

De Mattos v. Gibson (I860) 30 L. J. Ch. 14.1 ; 
1 J. & H. 79 ; 7 Jur. (N.S.) 2S2 : 3 L. T. 121.— 
WOOD, V.-C. 

Hadley v. Baxendale, applied. 

Wilson r. Lancashfre and Yorkshire Ry. (1861) 
30 L. J. C. P. 232 ; 9 C B. (N.S.) 632 ; 7 Jur. (N.S.) 
232 ; 3 L. T. 8.19 ; 9 W. R. 635.— C.P. 

Wilson v. Lancashire and Yorkshire Ry., 

approved. 

Shulze r. G. E. Ry. (1887) 56 L. J. Q B. 442 ; 
19 Q. B. D. 30 ; 57 L. T. 438 ; 35 W. R. 683 — 

O.A. ESHER, M R., FRY and LOPES, L.JJ. 

Hadley v Baxendale and Smeed v. Foord 

(‘Hi, pro'), held, not applicable. 

CJollard r. S. E. Ry. (1861) 30 L. J. Ex. 393 ; 
7 H. <fe N. 79 ; 7 Jur. (N.S.) 950 , 4 L. T. 410 ; 
9 W. R. 697.— POLLOCK, C.B., MARTIN and 
CHANNELL, BB. 

Collard v. S. E. Ry., discussed. 

The Parana (post, col. 812). 

Hadley v. Baxendale, dissented from. 

Smeed v. Foord and Gee v. Lancashire and 

Yorkshire Ry., approved. 

Boyd r. Eitt (1863) 14 Ir. O. L. R. 43.— 
pioot, c.B. (for the Court). 

Hadley v. Baxendale, discussed. 

Wilson r. Newport Dock Co. (1866) 35 L. J. 
Ex. 97 ; L. R. 1 Ex. 177 : 4 H. & 0. 232 ; 12 
Jur. (N.S.) 233 ; 14 L. T. 230 ; 14 W. R. 558. 

martin, B. (who dissented from the majority), 
said : This case [ Hadley v. Baxendale ] is, 
therefore, an authority that in a similar case 
such loss of profit cannot be made an element of 
damages, and must be excluded ; but it is an 
authority no further, and anything said by the 
Court m delivering judgment, is to be judged by 
its being consonant to law and reason. ... I 
do not adopt the qualifications mentioned by 
Alders on, B. in the judgment in Hadley v 
Baxendale as applicable to every case. They 
may have been perfectly right there, but they 
are not of universal application. ... As to 
Hadley v. Baxendale, I was a party to it, and 
have no desire to depreciate it , but m Boyd v 
Fitt the Court of Ex. in Ireland dissented 
from it, and approved of the views of Crompton, 
J. m Smeed v. Foord, and Wilde, B. in Gee v. 
Lancashire and Yorkshire Iiy., as being sounder 
expositions of the law as to remoteness of 
damages. — p. 100. 

pollock, C.B. — Hadley v. Baxendale was 
cited at the trial, and much commented on 
during the argument. That case was very much 
considered. The argument took place several 
weeks before the judgment was given, and I 
know that great pams were bestowed upon it. 
Lord Wensleydale, the late Alderson, B. and my 
brother Martin were parties to it, and it is due 
to Lord Wensleydale and the late Alderson, B. 
to say that a more extensive and accurate know- 
ledge of decisions m our law books, and a more 
acute power of analysing and discussing them, 
and, as far as my brother Martin is concerned, 
in addition, a larger acquaintance with the 
exigencies of commerce and the business of life, 
never combined to assist at the formation of any 


decision. And, certainly, it does not lessen the 
authority of that case that Lord Campbell, in 
Smeed v. Foord , said — in that it merely affirmed 
what was to be found in Pothier, — in 2 Kent’s 
Com. 665, in the French Code, — and in all the 
other authorities ; and it may be added, that 
Crompton, J. (against whose summing-up it was 
directed), m that same case, said he agreed with 
it as far as it went, — which we consider to be 
agreeing with it altogether. That decision was 
not presented as any new discovery in jurispru- 
dence : but we think it put in a clearer and more 
distinct light a principle which had been pre- 
viously recognised in prior cases, and the want 
of which, in the English law, had been pointed 
out. The authorities are all collected in a note 
to Vicars v. Wilcochs, [2 Smith’s Leading Cas. 
5th ed. 461].— p. 103. CHANNELL and PIGOTT, 
bb. concurred. 

Hadley v. Baxendale, principle applied. 

Prehn r. Royal Bank of Liverpool (1870) 39 
L. J. Ex. 41 ; L. R. 5 Ex. 92 ; 21 L. T. 830 : 18 
W. R. 463. — KELLY, C.B., MARTIN and PIGOTT, BB. 

Hadley v. Baxendale, discussed. 

Horne r. Midland Ry. (1873) 42 L. J. C. P. 59 ; 

L. E. 8 C. P. 131 ; 28 L. T. 312 ; 21 W. R. 481.— 

EX. CH. 

Hadley v. Baxendale and Horne v. Midland 
Ry., not applied. 

Larios v. Bonany y Gurety (1873) L. R. 5 P. C. 
346.— p.c, SIR J. COLVILE, SIR B. PEACOCK, SIR 

M. SMITH and SIR R. COLLIER. 

Hadley v. Baxendale, principle explained. 

Elbinger Actien-Gesellschaft v. Armstrong 
(post, col. 814). 

Hadley v. Baxendale, distinguished. 

Phillips r. L. & S. W. Ry. (1879) 49 L. J. C. P. 
233 ; 5 O. I J . D. 280 ; 42 L. T. 6 ; 44 L. T. 217.— 
C.A. BRAMWELL, BRETT and COTTON, L.JJ 

BRAMWELL, L.J. — I may point out in conclu- 
sion, what to my mind is the utter dissimilarity 
between this case and that of Hadley v. Baxen- 
dale. There there was delay in the delivery of a 
chattel, and the plaintiff claimed certain damages 
— not done to the chattel itself hut consequential 
upon the delay which he had proved. Here the 
damages done are done to the individual carried, 
and not damages in consequence of his non- 
arrival at a particular place at a particular time. 
The analogy would apply more to the case of 
goods of a different value than to consequential 
damages for delay, as in Haclley v. Ba eendale.— 
p. 236. 

Hadley v. Baxendale. considered. 

Irvine v. Midland G. W. Ry. (1880) 6 L. R. 
Ir. 55.— FITZGERALD and DOWSE, BB. 

Hadley v. Baxendale, distinguished. 

Lilley r. Doubleday (post, col. 819). 

Hadley v. Baxendale, applied , Rodocanachi v. 
Milburn Bros. (1886) 17 Q. B. D. 3 Hi.— MANI&TY, 
J. ; affirmed, 56 L. J. Q. B.202 ; 18 Q. B. D. 67 ; 
56 L. T. 594 ; 35 W. R. 241 ; 3 Asp. M. C. 100.— 
C.A. ESHER, M.R. and LOPES, L.J. ; Hammond 
& Go. r. Bussey (1887) 57 L. J. Q. B. 58 ; 20 
Q. B. D. 79.— c.A. ESHER, M.R., bowen and 
PRY, LJJ, : Couper r. Richards (1887) 3 Times 
L. R. 739.— field and manisty, jj. 
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Hadley y. Baxendale, discussed. 

Finlay r. Chirney (1888) 57 L. J. Q. B. 247 
20 Q. B. D. 494 ; 58 L. T. 664 : 36 W. R. 534 ; 
52 J. P. 324.— G A. ESHER. M.R., BOWEN" and 
ERT, L JJ. ; The Argentmo (1888) 58 L. J. P. 1 • 
13 P. D. 191 ; 58 L. T. 643 : 36 W. R. S14.— 
C.A. LINDLEY and BOWEN, L.J.T, ; ESHER, M R 
dissenting; affirmed, 59 L. J. P. 17 ■ 14 App 
Has 519 ; 61 L. T. 706 ; 6 Asp. M. C. 433. — H.L.' 
(E.). LORDS HERSCHELL, FITZGERALD and 

macnaghten. 


Hadley v. Baxendale, applied. 
ri Ebbetts r - Conquest (1895) 64 L. J. Ch. 702 ; 
[ 1S9 ‘>] 2 Ch. 377 ; 12 R. 430 ; 73 L. T. 69 ; 44 
Y\ . R. 56.— C.A. LINDLEY, LOPES and RIGBY, 
L.JJT. ; affirmed , nom. Conquest r. Ebbetts f 1S9G1 
65 L. J. Ch. 808 ; [1896] A. C. 490 ; 75 L. T. 36 , 
45 W. R. 50. — h.l. (e.). lords herschell, 
macnaghten and morris ; applied, M ‘Neill r. 
Richards (1898) [1899] 1 Ir. R. 85. — porter. 
m.R. ; Agius /. Great Western Colliery Co 
{post, col. S15). •’ ' ' 

Hadley v. Baxendale, referred to 
Jouth African Territories r. Wallmgton {post, 

Simpson y. L. & N. W. Ry. (1876) 45 L J 
J; l % 2 ’ 1 Q- B. B. 274) 33 L. T. 805 ; 
24 W. R. 294.— COOKBURN, 0 .1., MELLOR 
and FIELD, JJ., approved hit distin- 
guished. 

Candy r. Midland Ry. (1878) 38 L. T. 226 
— CLEASBY, B and HAWKINS, J. 

[The learned judges held that there was no 
them] Contract or notlce in the case before 

Porter y. Vorley (1832) 1 L. J. C. P. 170 ; 

9 Bmg. 93 ; 2 Moore & Sc. 141 , — tindal 
C.J , distinguished. 

H] 11 ' s “ith' (1844) 13 L. J. Ex. 243 : 12 
Court) ^ ' 618 ’ 8 JU1 ’' 179 -~ parke - b - (for the 

Porter v. Vorley, disapproved. 

Carr y Roberts (1833) 2 L. J. K. B. 183 ; 
o B. &; Ad. 78 : 2 N. & M. 42 ; 39 R. R 405 
approved and applied. 

Ashdown i IngameRg (1880) 5 Ex . D . 280 ' 

50 L. J. Q. B. 109 ; 43 L. T. 424.— c.A. 

T BR A-MWELL, l.j.— A t first sight Porter y. 

T o) ley appears to support the contention of the 

ofEx^ V-rjf lt: o S ?, ea v t ,° me that the Court 
of Ex., in Hill y. Smith, did not approve of it : 
and, moreover, the facts in it were very different 
from those befoie us. There a phseton had been 
injured by the defendant’s negligence, and the true 

iLn 1 h . a i any time l^e demanded that 
the defendant should pay for the repair of the 
damage, not on account of any contract existing 
between them, but on account of the injury 
which the true owner had sustained. The 
damage to the phmton might have been treated 
as a tort. I must confess, however, that I feel a 
very great flistryst as to the propriety of that 
if the person from whom the 
h? wn 8 ?? i had V re<1 lt liad remained solvent, 
he would have been entitled to recover full 
damages. Upon the other hand, Carr v Roberts 
seems to me rightly decided.-p.’ 284. 

Brett, l j to the same effect, baggallay 
L.J . concurred with hesitation. ’ 


Ashdown v. Ingamells, discussed. 

Perkins, In re, Poyser v. Beyfus ('18985 67 
L. J Ch. 454 ; [1898] 2 Ch. 182 ; 78 L. T. 6 6( ; . 
46 W. R. 595 ; 5 Manson 193. — north t • 
affirmed, c.A. LINDLEY, m.r., rtgby ’an',] 
COLLINS, L..TJ. 1 

[This case was applied by Norlh, J., hut held 
by the C. A. not to be applicable.] 


The Parana (1877) 2 P. U. 118 ; 36 L. t 
388 ; 25 W R. 596.— c.A. JAMES and 
MELLISH, LJJ. and BAGGALLAY a • 
reversing, 1 P. D. 452 ; 35 L. T. 32; '*24 

The Nottin^'id^assf) 1 ^ 1 P? H D "ioT "■% 
M C. 24L— o.'a! L ' T ' 66 5 33 W - R ' 7(54 = 5 Asp. 

br ett, The very point was carefully 

dealt with m The Parana, where the question 
arose as to the application of that rule [as laid 
down in Hadley y. Baxendale {supra, col. 808)1 
The case of a loss of market by delay arising 
trom a collision was considered incidentally to 
that case, though it was not the point of the 
actual decision. Hellish, LJ., said that loss of 
market m the sense that persons are entitled to 
the difference between the price when the goods 
arrived and the price when they ought to have 

thatlt’eLT^L °5 mary yoya §' e «o uncertain 
that it cannot he the natural and reasonable 
consequence m every case. And, therefore, it 
is not the natural and reasonable result of a 
collision at sea. That case is an authority binding 

tfft n i^L F H°f m 7 do not vvish to say 

K “ de f 1 lde case, 1 should have 
decided it differently. I can see no distinction 
between the pnneipies there laid down and those 
which we have now to apply. There was in The 
? a> . la an action of contract, and here the 
question arises upon an action of tort. But in 
the passage which I have read from Mayne on 
SHE* CS S eA >\ 8! ^ which ta founded oi 
hetHoL no e distin ction is made 

h r ° klads of actions m regard to 
damages. I agree that upon the question of 
™ ote ” es . s th f e is R o difference between actions 
P n l and t f ose 110t n P° n contract. 

— p. 113. bowen and fry, l.jj. concurred. 

The Parana, approved. 

77 K“r'' a - W - E3 ': (18S9)8UL - T - 
The Parana, referred to 

l & °°- 17 

The Rotting Hill, approved. 

Sn a$?) T- r an r a n hir n and YorksMr C Ry. 
(1S7d) 4o L. J. Q. B. 1 ; 1 O. B D 42 - 

lV J 'J,'t 372 1 24 W ' B - O.A. CAIRNS^ 

. brett? T^Mredto. BEAMWEL "’ and 
T^ctomn Ry Comnnssioners r. Coultas (1888) 

B9^^^2b!^P^bS^ 8 ^ 

a™Tc D OH?H. H ° BH0USE ’ SIR B ‘ PEAC0CK 

Vi 'mSm* 7 ' Commissioners v - Coultas, not 

& Ry. (1890) 26 L. R. I r , 428 — 
PALLES, O.B., ANDREWS and MURPHY, JJ. 
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Victorian Ry. Commissioners v. Coultas, 

distinguished. 

Pugh i . L. B. & S. G. Ry. (1896) 65 L. J. Q. B. 
521 ; [1896] 2 Q. B. 248 ; 74 L. T. 724 ; 44 W. R. 
627.— C A. ESHER. M.R., KAY and A. L. SMITH, 

L. JJ. 

esheu, M.R. — The question is whether, upon 
the true construction of this policy, and apply- 
ing it to the facts which have happened, the 
defendants are not * contractually liable. It 
therefore becomes unnecessary in this case to 
consider Victorian Eg. Commissioners v. Coultas , 
which was an action for negligence. I will not 
express any opinion whether one would follow it 
or not, for the present is a very different case. — 
p. 522. 

Anon., referred to in Bristow v. Waddington 
(1806)' 2 B. & P. (NS.) 360.— MANSFIELD, 

C J., questioned. 

Powell r. Saunders (1813) 5 Taunt. 28. 
per curiam. — There certainly must be some' 
mistake as to the case supposed to be cited by 
the C.J.— p. 29. 

Jones v. Boyce (1816) 1 Stark. 493 : 18 E. R. 
812 — ellenborough, O.J., principle 
applied. 

The City of Lincoln (18891 59 L. J. P. 1 : 15 
P, D. 15 ; 62 L. T. 49 ; 38 W. R. 343 ; 6 Asp. 

M. C. 475— C.A. ESHER, M.R., lindley and 
LOPES, L.JJ. 

Jones v. Boyce, explained. 

Victorian Ry. Commissioners v. Coultas 

(supra'), not followed 

Wilkinson v. Downton (1897) 66 L. J. Q. B. 
493 ; [1897] 2 Q. B 57 ; 76 L. T. 493 ; 45 W. R 
525. — WRIGHT, J. See judgment at length. 

Victorian Ry. Commissioners v. Coultas, dis- 
cussed and not followed. 

Wilkinson v. Downton. approved. 

Dulieu r. White & Sons (1901) 70 L. J. K. B 
837; [1901] 2 K. B. 669; 85 L. T. 126.— 
KENNEDY and PHILLIMORE. JJ. See judgments, 
where the cases are discussed. 

Western Waggon and Property Co. v. West 
(1891) 61 L. J. Ch. 244 ; [1892] 1 Ch. 
271; 66 L. T. 402; 40 W. R. 182.- 
CHITTY, J., approved. 

South African Territories r. Wallington (1897) 
66 L. J. Q. B. 551 ; [1897] 1 Q. B. 692 ; 76 
L. T. 520 ; 45 W. R. 467 ; 13 Times L. R. 361. 
— O.A. ESHER, M.R, LOPES and OHITTY, L.JJ. ; 
affirmed; (1898) 67 L. J. Q. B. 470; [1898] A. C. 
309 ; 78 L. T. 426 ; 46 W. R. 545.— H.L. (E.). 
HALSBURY, L.C., LORDS WATSON, HERSCHELL, 
MAONAGHTEN and MORRIS. 

South African Territories r. Wallington, 

principle applied. 

Bahamas (Inagua) Sisal Plantation, Ltd. v. 
Griffin (1897) 14 Times L. R. 140 .— bigham, j. 

South African Territories v. Wallington, 

discussed. 

Gornnge r. Land Improvement Co. (1898) 
[1899] 1 Ir. R. 142— PORTER, M.R. 

Emblen v. Myers (1860) 35 L. J. Ex. 71 : 6 
H. & N. 54 ; 2 L. T. 774 ; S W. R. 665.— 
POLLOCK, C.B., BRAMWELL, CHANNELL 
and WILDE, B 3., followed. 

Bell v. Midland Ry. (1861) 30 L. J. C. P. 273 ; 


10 G. B. (N.S.) 287 ; 7 Jur. (N.S ) 1200 ; 4 L. T. 
293 ; 9 W. R. 612. — ERLS, C.J., WILLES and 
BYLES, JJ. 

Borries v. Hutchinson (1S65) 34 L. J. G. P. 
169; 18 C. B. (N.S.) 445; 11 Jur. (NS.) 
267 ; 11 L. T. 771 ; 13 W. R. 386.— ERLE, 
O.J., WILLES and KEATING, JJ , followed. 

Hmde r. Liddell (1S75) 44 L. J. Q. B. 105; 

L. R. 10 Q. B. 265 ; 32 L. T. 449 ; 23 W. R. G50. 
— COCKBURN, C.J., BLACKBURN, MELLOR and 
FIELD, JJ. 

Borries v. Hutchinson, distinguished. 

Thol r. Henderson (1881) 8 Q. B. D. 457 ; 46 
L. T. 483 ; 46 J. P. 422. 

GROVE, J. — In that case the existence of the 
sub-contract was known to the seller at the time 
of the sale, or at all events the fact was known 
to the seller that the goods were purchased for a 
specific purpose, and that, delivery being required 
for that specific purpose, the buver would incur 
loss by such non-delivery as would prevent his 
effecting that specific purpose. So that the 
seller must be taken to have had notice either of 
the sub-sale or that the goods were bought for 
some specific purpose, that is, in general terms, 
that he had knowledge of the purpose for which 
the goods were bought. The loss arising when 
that purpose could not he carried out was some- 
thing which the parties to the contract may be 
taken to have contemplated as a result of breach 
of contract, and the case is really a modification 
of Hadley v. Baxendale (supra, col. 808). — p. 458. 

Borries v. Hutchinson, doubted. 

Elbinger Actien-Gesellschafft v. Armstrong 
(1874) 43 L. J Q. B. 211 : L. R. 9 Q. B. 
473 ; 30 L. T. 871 ; 23 W. R. 127.— 
BLACKBURN, J. (for the Court), apirroved. 

Gr4bert-Borgnis r. Nugent (1SS5) 15 Q. B. D, 
85 ; 54 L. J. Q. B. 511 ; 1 Times L. R 434.— C.A. 

BOWEN, LJ. — As to Borries v. Hutchinson, I 
will say only that I am not convinced that it is 
altogether reconcilable either with our present 
decision or with Elbinger Actien- Gesellsch afft v , 
Armstrong. It is enough to say that, either.it is 
reconcilable with Elbinger Actien- Gesellsohafft 
v. Armstrong, or if not, that the latter case 
ought to prevail, since I think that the principles 
which are laid down in it are very clear and 
sound. — p. 94. 

rrett, m.r. to same effect, baggallay, l.j. 
concurred. 

Grebert-Borgnis v. Nugent, applied. 

Vickers •<•. Church Extension Association (1888) 

4 Times L. R. 674.— CHARLES, J. 

Thol v. Henderson (supra), distinguished. 

M'Neill-i!. Richards (1898) [1S99] 1 Ir.R. 85.— 

PORTER, M.R. 

Tindall v. Bell (1843) 12 L. J. Ex. 160 ; 11 
M. & W. 22S.— parke, b. (for the Court), 
discussed. 

Mors Le Blanch v. Wilson (1873) 42 L. J. 
C. P. 70; L. R. 8 O. P. 227; 21 W. R. 109.— 
BOVILL, C.J., GROVE and DENMAN, JJ. 

Mors Le Blanch v. Wilson, overruled. 

Baxendale r. L. O. & D. Ry. (1874) 44 L. J. 
Ex. 20 ; L. R. 10 Ex. 35 ; 32 L. T. 330 ; 23 W. R. 
167. — EX. CH. 

Coleridge, c.J. — The Exchequer seems to 
have decided on the authority of Mors Le Blanch. 
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v, Wilson. The two cases are not precisely 
similar, but in principle are not very distinguish- 
able ; and if it be necessary to give an opinion 
on Mors Le Blanch v. Wilson, I must say, with 
regret, that I think it was not rightly decided. — 
p. 26. 

QUAIN, J. — That case seems to have been 
decided upon the authority ‘of Tindall v. Bell, 
which was a mere semble of Parke, B. It is on 
review now, and I agree with Lord Coleridge 
and my brother Keating that it was wrongly 
decided. — p. 28. 

KEATING, J. and ARCHIBALD, j. to the same 
effect. 

ltjsh, j. dissented. 

Baxendale v. L. C. & D. By. (supra), followed. 

Fishei v. Yal de Travers Asphalte Co. (1876) 46 
L. J. C. P. 479 ; 1 C. P. D. 511 ; 36 L. T. 366.— 
COLERIDGE. C.J.. BRETT and LINDLEY, ,TJ. 

Baxendale v. L. C. & D. Ey., discussed and 
distinguished. 

Hammond & Co. r. Bussey (1887) 57 L. J. Q. B. 
58 ; 20 Q. B. D. 79. — c.A. esher, m.r., bowen 
and pry, L.JJ. 

Baxendale v. L. C. & D. Ey. and Fisher v. 
Val de TraverB ABphalte Co., discussed and 
distinguished. 

Hammond & Co. v. Bussey, followed. 

Agius v. Great Western Colliery Co. (1899) 68 
L. J. Q. B. 312 ; [1899] 1 Q. B. 413 ; 80 L. T. 
140 ; 47 W. E. 403.— C.A. 

HALSBURY, L c. — The law laid down in Hadley 
v. Baxendale (supra, col. 808) in 1854, as to the 
measure of damages in an action of contract, 
has been treated for nearly half a century as a 
guiding rule. The rule is that where two parties 
have made a contract, which one of them has 
broken, the other party is entitled to recover in 
respect of such breach such damages as may 
reasonably be supposed to have been in the con- 
templation of both parties at the time they made 
the contract as a probable result of the breach 
of it. . . . But for Baxendale v. L. C. 4’ B. By. 
. . . and Fisher v. Yal de Travers Asphalte Co., 
which followed it, I should have thought it 
impossible to contend that it ‘was not a reason- 
able consequence of the defendants’ breach of 
contract that the plaintiff had to enter upon a 
contest which resulted in a successful resistance 
to an extravagant claim for damages. I can 
draw no distinction between the costs of legal 
proceedings reasonably incurred in this manner 
and the cost of the attendance of a surgeon upon 
a man wounded by a tort ; and, apart from the 
authority of those cases, I should have thought 
that these costs were within the rule, and that 
the plaintiff could recover them. But, un- 
doubtedly Baxendale v. L. C. $ I). By. must be 
considered. That was an unfortunate case in one 
respect, because there the plaintifEhad continued 
the action previously brought against him in 
the face of an opinion of counsel that he had no 
possible defence, and his defence was in fact 
unsuccessful, ^hat state of facts constituted an 
argument against allowing the plaintiff to 
recover the costs of the former action, which it 
was difficult to get over ; and had the decision 
dealt with those facts only, I should have 
thought it clearly right, and it would not have 
been difficult to deal with m this case. But 
unfortunately the judges who decided the case 


thought it right in delivering their judgments to 
express opinions which I must admit arc not in 
conformity with those I am now expressing. 
But then, on the other hand, I have here a 
decision of the C. A. in a later case — Hammond 4' 
Co. v. B nisei/ — which is inconsistent with those 
opinions. It is impossible to read the judgments 
of Bowen and Fry, L.JJ. m that case without 
seeing that they differed from the opinions 
expressed by the judges in B Baxendale v. L. C 4* 
B. Rij., which, I think, may be said to be obiter 
diota, because they were not necessary for the 
decision of the case. The two cases, I frankly 
admit, cannot stand together, and in those cir- 
cumstances we must, I think, follow the later 
decision, which is, moreover, in accordance with 
the law laid down in the older cases. At the 
same time, I think that the actual decision m 
Baxendale. v. L. O. 4* B. By. can be supported on 
the different facts of that case. — p. 316. 

A. L. smith and chittv, l..t.t. to the same 
effect. 

Eandall v. Eaper (or Eoper) (1858) 27 L. J. 
Q. B. 266 ; El. Bl. & El. 84 ; 4 Jur. (n.s.) 
662 ; 6 W. 11. 445,— Q.B., discussed. 

Josling v. Irvine (1861) 30 L. J. Ex. 78 ; 6 
I-I. &N. 512 ; 4 L. T. 251 .— ex. 

Eandall v. Eoper, distinguished. 

Borries v. Hutchinson (supra, col. 814). 

Josling v. Irvine, followed. 

Brown r. Muller (i872) 41 L. J. Ex. 214: 
L. E. 7 Ex. 319 ; 27 L. T. 272 ; 21 W. II, 18.— 
KELLY, C.B., MARTIN aild GHANNELL, BB. 

Brown v. Muller, considered and dicta 
applied. 

Eoper v. Johnson (1878) 42 L. J. 0. P. 65 ; 
L. E. 8 C.P. 167 ; 28 L. T. 296 ; 21 W. E. 384. 

KEATING, J. — I further think that the rule laid 
down in Broum v. Muller as to assessing damages 
is to be applied to the present casein what I may 
call cy-pres. The judgments pronounced in that 
case by the O.B., and my brothers, Martin and 
Channell, though undoubtedly mere obiter dicta, 
. . . are however of great authority. . . . The diffi- 
culty here has arisen from Hoohster v. Be la Tour 
[(1853) 22 L. J. Q. B. 455 ; 2 El. & Bl. 678 : 17 
Jur. 972 ;1 W. E. 469. See “ Contract,” col. 670], 
which was the first case m which it was decided, 
with reference to an executoiy contract, that 
notice of the refusal by one of the parties would 
entitle the other to treat it as a breach, and 
bring his action before the time for performance. 
Hoohster v. Be la Tour has been recognised by 
several subsequent decisions and is fairly now 
established as law, and we must assume it to be 
law. It has, however, introduced a difficulty 
which did not before exist as to the assessment 
of damages. That case was followed by Frost v. 
Kmght [(1872) 41 L. J. Ex. 78 ; L. E. 7 Ex. Ill ; 
26 L. T. 77 ; 20 W. E. 471.— ex. oh. See “ Con- 
tract,” col. 670] ; and though it was not neces- 
sary there any more than in Hoohster v. Be la 
Tour to assess the damages, Cockburn, O J , m 
delivering the judgment of the Court, laid down 
to my mind a similar rule for assessing the 
damages, as is referred to by the learned judges 
m Brown v. Muller, and that is that the period 
of time at which the difference between the 
market and contract price is to be determined is 
that at which the contract should have been per- 
[ formed if it had continued to exist ; in other 
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words, the measure of damages is the difference 
between the price of the goods if the contract 
had been performed and the market price at the 
times when they ought to have been delivered. 
Such prices arc liable to be mitigated by any 
circumstances which may have that tendency. — 
p. 67. 

BRETT and GROVE, jj. to the same effect. 

Roper v. Johnson, distinguished, 

Shaws Brow Iron Co. r. Birchgrove Steel Co. 
(1889) 6 Times L. It. 50.— C. A. ESHER, m.r , 
BINDLEY and LOPES, L.JJ. 

Brown v. Muller (supra), discussed. 

Roth & Son r. Taysen, Townsend & Co. 
(1895) 1 Com. Cas. 240. — mathew, J. ; affirmed, 
(1896) 1 Com. Cas. 306.— C.A. ESHER, M.R., 
LOPES and RIGBY, L.JJ. 

Hiort v. L. & IT. W. Ry. (1877) 38 L. T. 424. 
—KELLY, O.B. and GLEASBY, b. ; reversed, (1879) 

48 L. J. Ex. 545 ; 4 Ex. D. 188 ; 40 L. T. 674 ; 
27 W. R. 778.— O.A. BRAMWELL and THESIGER, 
L.JJ. ; BAGG ALLAY, L.J. dissert in// 

Hamlin v. G. N. Ry. (1856) 26 L. J. Ex. 20 ; 
1 H. & N. 408; 2 Jur. (n.s.) 1123; 6 
W, R. 76. — pollock, c.B. (for the Court), 
discussed. 

Hobbs r. L. & S. W. Rv (1875) 44 L. J. Q. B. 

49 ; L. R. 10 Q. B. Ill ; 32 L. T. 352 : 23 W. It. 
520. 

COCKBUliN, C.J.— That case amounts to this, 
that where a party has lost custom by not being 
able to get to a place at the time he wished, the 
pecuniary loss arising is too remote to be the 
subject of damages. That may be true, because 
in each case you would have to go into the 
question whether there was a loss, and you would 
have to assess that loss, and it would be difficult, 
on the principle laid down in Hadley v. B axon- 
dale (supra, col. 808), to say that the company 
could have in their contemplation, as a p'robable 
result of the breach of contract to carry to the 
place of destination, all the circumstances that 
may result from a detention. But the case 
is not an authority that personal inponvenience 
should never be taken into consideration ; and 
if it had so held I should not agree with the 
decision.— p. 51. 

BLACKBURN, MELLOR and ARCHIBALD, JJ. 
to the same effect, 

Hamlin v. G. N. Ry., dictum of Alderson, 
b., discussed. 

Le Blanche v. L. & N. W. Ry. (1876) 45 
L. J. O. P. 521 ; 1 C. P. D. 286 ; 34 L. T. 667 ; 
24 W. R. 808, — C.A. And see post , col. 819. 

mellish, l.j. — Now, I agree that, as a 
general rule, what is said by Alderson, B., 
in Hamlin v. G. N. By., is correct, namely: 
“The principle is that if the party does not 
perform his contract the other may do so for him 
as near as may he, and charge him for the 
expense incurred in so doing.” I agree also with 
what is said by the ludges of the O. P. D. that 
this rule is not "an absolute one applicable to all 
cases, and that the question must always be 
whether what was done was a reasonable thing 
to do, having regard to all the circumstances. 
This, however, is a very vague rule, and it is 
desirable to consider whether any more definite 
rule can be laid down. Now, one mode of deter- 
mining what, under the circumstances, was 


reasonable, is to consider whether the expendi- 
ture was one which any person in the position 
of the plaintiff would have been likely to incur 
if he had missed the train through his own 
fault, and not through the fault of the railway 
company. The rule that what is reasonable 
under peculiar circumstances may be discovered 
by considering what a prudent person uninsured 
would do under the same circumstances, is 
applicable to many cases besides those which 
arise under policies of marine insurance. I 
think that any expenditure which, according 
to the ordinary habits of society, a person 
who is delayed in his journey would naturally 
incur at his own cost if he had no company 
to look to, he ought to be allowed to meui 
at the cost* of the company if he has been 
delayed through a breach of contract on the 
part of the company, but that it is unreasonable 
to allow a passenger to put the company to 
an expense to which he could not think of 
putting himself if he had no company to look 
to. — p. 530. 

JAMES and MELLOR. L.JJ. and CLEASBY. B. 
to the same effect. 

BAGGACiLAY, J.A. — In my opinion Hamlin v. 
Q. N. By. offers no support to the plaintiffs 
argument, but in the report in the Law Journal 
Reports, Alderson, B., is stated to have made the 
following observations in the course of the 
argument: — .“The plaintiff might have taken 
a post chaise and charged it;"’ and again 
[His lordship read the passage cited above and 
continued : ] Now I think these observations 
of Alderson, B., which do not appear in the 
report of the case in Hurlstone and Norman, 
must be considered as having been made with 
reference to the particular case before the Court, 
and 1 not as intended to lay down an absolute 
principle applicable to all cases however different 
in their circumstances. . . . Brett, J., in deliver- 
ing the judgment of the Court [below], is 
reported to have said: — “We think, that the 
rule attributed to Alderson, B in Hamlin v. 
G. N. By. is a good expression of the law. We 
think it may properly be said that, if the party 
bound to perform a contract does not perform it, 
the other party may do so for him as nearly 
as reasonably may be, and charge him for the 
reasonable expense incurred in so doing,” This 
appears to me to be a more correct enunciation 
of the principle applicable to such cases than 
the particular words attributed to Alderson, B. 
— p. 535. 

Hobbs v. 1. & S. W. Ry., commented on. 

M‘Mahon r. Field (1881) 7 Q. B. D. 591 j 50 
L. J. Q. B. 311, 552 : 45 L. T. 381 ; 46 J. P. 245. 
— C.A. ; reversing, 44 L. T. 175 ; 29 W. R. 472. — 

FRY, J. 

BRAMWELL, L.J. — In Hobbs v. L. /,?■ S. W. By., 
it was said that the damage to the wife was a 
secondary consequence of the breach of contract 
and too remote ; and, by way of illustration, the 
case was given of a person walking home in the 
dark who took a false step which resulted in a 
fall and a broken limb ; hut I mu^t say I do not 
see why a passenger who, by the default of the 
railway company, was obliged to walk home in 
the dark might not recover in respect 6f such 
damage, it being an event which might not un- 
reasonably be expected to occur. — p. 594. 

Brett, l.j, — Then it is said that the case is 
governed by that of Hobbs v. L. $ S. W. By. 
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Now I must confess that if I acquiesce in that) Burrows v. March Gas and Coke Co., ap- 


case I cannot quite agree with it. What were 
the facts there ? A man with his wife and 
children took a ticket by the train to Hampton 
Court, his residence being between two and three 
miles from Hampton Court. The tram did not 
go to Hampton Court, but took them to Esher 
station where they were turned out at about 
twelve o’clock on a wet night, and being unable 
to get any conveyance or accommodation at an 
inn, were obliged to walk about six miles to 
their home. The wife m consequence of the 
exposure caught a cold, and it was said that 
such damage was too remote to be recovered. 
Why was it too remote ? There was no accommo- 
dation or convevance to be obtained at Esher at 
that time of night, so that it was not only reason- 
able that they should walk, but they were obliged 
to do so. Why was it that which happened was 
not the natural consequence of the breach of 
contract? Suppose a mah let lodgings to a 
woman and then turned her out in the middle 
of the night with only her night clothes on, 
would it not be natural consequence that she 
would take a cold ? Had Esher station been a 
large one, and there had been flys which might 
have been had, or accommodation at an inn. 
and the passengers had refused that and had 
elected to walk home, I should have thought 
then that what happened arose from their own 
fault, but that was not so, yet. nevertheless, the 
judges who decided Hobhs v. L & S. TF By 
decided, as a matter of fact, that the cold was 
so improbable a consequence that it was not to 
be left to the jury whether it was occasioned by 
the breach of contract. It is not, however, 
necessary for me to say more than that I am not 
contented with it, for there is a difference be- 
tween such a case and the present one. — p. 59(3. 
cotton, L.J. concurred. 

Burrows v. March Gas and Coke Co. (1872) 
41 L. J. Ex. 46 ; L. R. 7 Ex. 96 ; 26 L. T. 
318 ; 20 W. R. 493.— ex. ch., applied. 

Hobbs v. L. & S. W. Ry., commented, on. 

Lilley r. Doubleday (1881) 51 L. J. Q. B. 310 ; 
7 Q. B. D. 510 ; 44 L. T. 814.— GROVE, LINDLEY 
and STEPHEN. JJ. 

Lilley v. Doubleday and M ‘Mahon v. Field 

(swpra'), referred, to. 

Lepla r. Rogers (1892) 5 R. 57; [1893] 1 
Q. B. 31 ; 68 L. T. 584 ; 57 J. P. 55.— 
HAWKINS, J. 

Le Blanche v. L. & N. "W. Ry. (supra, col. 
817), fallowed. 

Woodgate r. G. W. Ry. (1884) 51 L. T. 826 ; 
33 W. R. 428 ; 1 Times L. R 133.— HAWKINS, 
and A. l. smith, JJ. 

Woodgate v. G. W. Ry.. distinguished,. 

McCartan v. N. E. Ry. (1885) 54 L. J. Q. B. 
441. — HUDDLESTON, B. and WILLS, J. 

Le Blanche v. L. & N. W. Ry., rule applied. 

G. W. Ry../\ Lowenfeld (1892) 8 Times L. R. 
230.— JUDGE *STONOR. 

Le Blanche v. L. & N. W, Ry. and McCartan 
v. N. E. ’Ey., followed. 

Duckworth r. Lancashire and Yorkshire Ry. 
(1901) 84 L. T. 774 ; 49 W. R. 541 ; 65 J. P. 517. 
— ALVERSTONE, C.J. and LAWRANCE, J. 


( proved. 

Ovington v. McVicar (1864) 2 Macpherson 
1066, not approved. 

Wrightup v. Chamberlain (1839) 7 Scott 
598 ; 2 Arn. 28 ; 2 Jur. 328.— tindal, 
c.J. ; and Kiddle v. Lovett (1885) 10 
Q. B. D. 605 ; 31 W. R. 5 IS.— DENMAN, 
.T., discussed. 

Mowbray r. Merryweather (1895) 05 L. J. 

Q. B. 50; [ 1 895] 2 Q. B. 040; 14 R. 707; 73 

L. T. 459 ; 44 W. R. 49 ; 59 ,T. P. 804.— O.A. 

ESHER, M.R., ICAY and RIGBY, L..TJ. 

Mowbray v. Merryweather, applied. 

Hawkins v. Smith (1896) 12 Times L. R. 532. 

—DAY and LAWRANCE, ,TJ. 

Mowhray v. Merryweather, followed. 

Yogan r. Oulton (1899) 81 L. T. 435.— c.A. 

A. L. SMITH, COLLINS and V. WILLIAMS. 

l.jj. And see “Carriers,” “Negligence,” 

and “ Sale op Goods.” 


DEBTORS ACT. 

Barrett v. Hammond (1879) 48 L. J. Oh. 
249 ; 10 Ch. D. 285 ; 27 W. R. 471.— V.-O., 
dissented from . 

Marris v. Ingram (1879) 49 L. J. Oh. 123 ; 13 
Ch. D. 338 ; 41 L. T. 013 : 28 W. R. 434.— M.R. 

[Counsel quoted the following remarks of 
Bacon, V.-O : “ The law is not vindictive ; it is 
not intended to act as a punishment, and sending 
the defendant to gaol will not enable him to pay 
the money.”] 

jessel, M.R. — With the greatest respect for the 
opinion of the V.-C.. I think the object of the 
Act was punishment. 

Barrett v. Hammond, followed. 

Marris v. Ingram, distinguished. 

Holrovde r. Garnett (1882) '51 L. J. Ch. 603 ; 20 
Ch. D. 532 ; 46 L. T. 801 ; 30 W. R. 604.— 
BACON, V.-C. 

Marris v. Ingram, applied. 

Freston, In re (1883) 52 L. J. Q. B 545 ; 11 
Q. B. D. 545 ; 49 L. T. 290 ; 31 W. R. 804.— O.A. 

Marris v. Ingram and Crowther v. Elgood 

(1887) 50 L. J. Ch. 416 ; 34 Ch. D. 091 ; 56 
L T. 415 ; 35 W. R. 369.— c.A. COTTON, 
LINDLEY and lopes, L.JJ., followed. 

Preston r. Ethenngton (1887) 57 L. ,T. Oh. 
176 ; 37 Ch. D. 104 ; 58 L. T. 318 ; 36 W. R. 
49. — O.A. COTTON and LOPES, L.JJ. 

Marris v. Ingram; Reg. v. Pratt (1870) 39 
L. J. M. C. 73 ; L. R. 5 Q. B. 176 ; 18 
W. R. 626 ; S. C. mm. Cole, Ex parte, 21 
L. T. 750 . — q.b. ; and Hewitson v. Sherwin 
(1870) L. R. 10 Eq. 53 ; 22 L. T. 576 ; 18 
W. R. 802. — v.-o., applied. 

Buckley v. Crawford (1892) 62 L. J. Q. B. 87 ; 
[1S93] 1 Q. B. 105 ; 5 R. 125 ; 67 L. T. 681 ; 41 
W. R. 239 ; 57 J. P. 89.— COLERIDGE, O.J. and 
WILLS, J. 

Marris v. Ingram and Crowther v. Elgood, 

distinguished. 

Piddocke 'r. Burt (1893) 63 L. J. Oh. 246 ; 
[1S94] 1 Ch. 848 ; 8 R. 104 ; 70 L. T. 553 ; 42 
W. R. 248. 
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CHITTY, J. — The case of a partner is quite 
different from these cases because he receives 
money belonging to the firm on behalf of himself 
and his co-partners, and it appears to me that I 
should be straining the law if I were to hold that 
a partner receiving money on account of the 
partnership— that is, on behalf of himself and 
his co-partners — received it in a fiduciary 
capacity, towards the other partners. 

Harris v. Ingram, applied. 

Church’s Trustee r. Hibbard (1902) 72 L. J. 
Ch. 46— c.A. 

Washer v. Elliott (1876) 45 L. J. C. P. 144 ; 
1 C. P. D. 169 ; 34 L. T. 56 ; 24 W. R. 
432, explained. 

Tves, In re, Addington, Ex parte (1886) 16 

Q. B. D. 665 ; 55 L. J. Q. P». 246 ; 34 W. R. 593 ; 
54 L. T. 877 ; 3 Morrell 83. 

cave, .T. — The words of sect. 5 of the Debtors 
Act, 1869, sub-s. 2, are — “Any Court may direct 
any debt due from any person in pursuance of 
any order or judgment of that or any other com- 
, petent Court, to be paid by instalments, and may, 
from time to time, rescind or vary such order.” 
The words “ such order ” obviously refers to the 
order of the Court directing payment by instal- 
ments. The County Court, therefore, may order 
payment by instalments of the amount due on 
an order or judgment of the High Court, and may 
rescind or vary its own order ; but when the 
High Court has itself directed payment by instal- 
ments of its own judgment, the County Court 
has no power to vary that order. This is all that 
was decided by the judgment in Washer v. 
MU oft. The judgment in that case proceeds on 
the extravagance of a construction which would 
have enabled an inferior Court to rescind or vary 
the order of a superior Court for the payment of 
a judgment debt by instalments, aud so make 
the inferior Court a Court of Appeal over the 
superior Court (p. 669). 

Washer v. Elliott, considered and followed. 

Schuller r. Wood (1894) 64 L. J. Q. B. 243 ; 15 

R. 91.— wills and weight, jj. 

wills, J. —The judgment in that case shows 
clearly that the Debtor's Act does not affect 
sects. 36 and 38 of the Mayor’s Court Act. The 
headnote in Washer v. Elliott is inaccurate. 

Ives, In re, Addington, Ex parte (si/jmi), 
dictum di ssented from . 

Jones v. Jenner (1856) 25 L. J. Ex. 319 ; 2 
-Jur. (n.s.) 574; 4 W. R. 651, principle 
applied. 

Montgomery r. De Bulmes (1898) 67 L. J. 
Q. B. 768 ; [1898] 2 Q. B. 420 ; 78 L. T. 671 ; 
47 W. R 22— c.A. ghitty and OOLLINS, L.JJ. 

CHITTY, l.j. — A gainst that there is what 
Cave, J. said in Ires , In or, Addington, Ex paite. 
I have attended to that, as 1 should to anything 
that fell from that learned judge, but it seems to 
me that he has not taken the right new. The 
view he has taken is inconsistent with that taken 
by the Court of Exchequer in Jones v. Jenner, 
and it seems to me that the more reasonable 
view was that adopted by that Court. — p. 770. 

Harper v. Scrimgeour (1880) 5 C. P. D. 366 ; 
29 W. R. 264 ; and Esdaile v. Visser 
(1880) 13 Ch. D. 421 ; 41 L T. 745 ; 28 
W. R. 281.— C. A., dictum of JAMES, L..T., 
observed upon. 

Chard v. Jervis (1882) 9 Q. B. D. 178 ; 51 L. J. 


Q. B. 442 ; 51 L. J. Ch. 429 ; 30 W. R. 504 — 
C.A. JESSED, M.R. and HOLKER, L J. 

jessel, m.e. — We have been referred to 
Esdaile v. Visser. Every remark of James, L.J. 
is entitled to great respect ; but when his lord- 
ship says that it would require an overwhelming 
case to induce the Court of Appeal to differ from 
the judge if he says he is satisfied of the debtor’s 
ability to pay, I think the adjective rather ton 
strong. I agree that it requires a strong case ; 
indeed, we never ought to overrule the question 
of the Court below on a question of fact, unless 
it is clearly made out that the decision is wrong, 
and probably James, L.J. meant no more than 
this. In that case, moreover, the lord justice 
observes that all the materials had been before 
the judge. In the present ease we have before 
us important materials which were not before 
the Court below. . . . The case of Harper v. 
Scrimgeour is of no weight on the present occa- 
sion. The judges there came to a particular 
conclusion of fact, and their doing so does not 
bind even a Court of co-ordinate jurisdiction to 
come to the same conclusion in any other ease. 
We cannot tell why the judges came to that 
conclusion ; they may have had reasons for dis- 
believing the debtor's evidence, and no rule of 
law can be deduced from the case. — p. 181. 

Knowles, la re, Doodson v. Turner (1883) 
52 L. J. Ch. 6S6 ; 48 L. T. 760.— KAY, J.. 
referred to. 

Aylesford (Earl) r. Poulett (Earl) (1892) 61 
L. J. Ch. 406 ; [1892] 2 Ch. GO j 66 L. T. 484 ; 40 
W. R. 424.— NORTH, J. 

Reeves v. Fowle (or Reg. v. Brompton County 
Court Judge and Reeves) (1886) 56 L. J. Q. B. 
49 ; 18 Q. B. D. 213 ; 55 L. T. 663 ; 35 W. H. 130 ; 
61 J. P. 547. — C.A. ESHER, M.R., LINDLEY and 
lopes, l.jj. ; reversed . mm. Stonor v. Fowle 
(1887) 57 L. J. Q. B. 387 ; 13 App. Gas. 20 : 58 
L. T. 1 : 36 W. R. 742 ; 52 J. P. 228.— H.L. (E.). 
LORDS HALSBDRY, L.O., WATSON, BRAMWELL, 
HERSOHELL and MACNAGHTEN. 

Stonor v. Fowle, applied. 

Watson. In re, Johnston, Ex parte, Johnston 
v. Watson (1892) 62 L. J. Q. B. 85 ; [1893] 1 
Q. B. 21 ; 4 R. 90 ; 67 L. T. 519 ; 41 W. R. 34.— 
O.A. ESHER, M.R., LOPES and KAY, L.JJ. 

Watson, In re, Johnston, Ex parte, John- 
ston v. Watson (1892) 62 L. J. Q. B. 85 ; 
[1893] 1 Q. B. 21 ; 67 L. T. 519 ; 4 R. 90 : 
41 W. R. 34. — O.A. ESHER, M.R., LQPES 
and KAY, L.JJ followed. - 

Low. In re, Bland v. Low (1S93) 63 L. J. Ch. 
60 , [1894] 1 Ch. 147 ; 70 L. T. 57 : 7 R. 
346.— C.A. LINDLEY, DAVEY and SMITH, 
L.JJ., explained. 

Bankruptcy Notice, In re (1898) 67 L. J. Q. B. 
30S ; [1898] 1 Q. B. 383 ; 77 L. T. 710 ; 46 W E. 
325 ; 5 Manson 7. — C.A. smith, CHITTY and 
COLLINS, L.JJ. 

Watson, In re, Johnson, Ex parte, Johnson 
v. WatBon. and Bankruptcy JjTotice, In re, 

distinguished . 

Fellows' v. Thornton (1884) 54 L. J. Q. B. 
279 ; 14 Q. B. D. 335 ; 52 L. T. 389 ; 
33 W. R. 258.— COLERIDGE, cj. and 
Stephen, J., commented on. 

Johnstone r. Buclcnall [1898] 2 Ir. It. 499. — 
GIBSON, J. * 
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CHITTY, Xj.J. — In the absence of authority 
upon the subject, it might have been competent 
to us to decide that the effect of sect. 4 of that 
Act (the Judgments Extension Act, 1868) is not 
to limit the operation of sect. 3, but merely to 
provide for the control over registered judgments 
m so far only as relates to execution under the 
Act ; but it appeal’s to me that the question is no 
longer open in this Court, and that In re Watson 
has already decided that the effect of sect. 1 is to 
limit the operation of sect. 3 to execution upon 
the judgments registered under that section. The 
issuing of a bankruptcy notice is clearly not a 
process of execution upon the judgment. There- 
fore the case conies exactly within the authority 
of In re Watson. The case of In re Low .... 
was .... merely a case of a Court of equity 
imposing equitable terms when asked to grant 
an injunction. I do not see that there is any 
direct conflict between that case and In re 
Watson. The latter case was not cited in In re 
Low. nor was sect. 4 of the Judgments Extension 
Act, 1868, alluded to ; and the Court of Appeal 
do not seem to have assumed in any way to 
overrule the decision m In re Watson. 

Cobham v. Dalton (1875) 44 L. J. Oh. 702 ; 

L. B. 10 Ch. 655 ; 23 TV. K. S65.-b.JJ., 
distinguished. 

Lewes (Earl) r. Barnett (1877) 47 L. J. Ch. 
144 ; 6 Ch. D. 252 : 26 TV. R. 101.— C.A. 

Cohham v. Dalton, explained. 

Ross r. Gutteridge(1882) 52 L. J. Ch. 280 ; 48 
L. T. 117. — PEARSON, j. 

Cobham v. Dalton, distinguished. 

Preston, In re (1883) 52 L. J. Q. B. 545 ; 11 
Q. B. D. 545 ; 49 L. T. 290 ; 31 W. R. 804.— O.A. ! 

Cobham v. Dalton, dissented from. 

Middleton v. Chichester (1871) 40 L. J. I 
Ch 237; L. R. 6 Ch. 152; 24 L. T. 
173; 19 VV. R. 299. 369.— L.c. and L.JJ., 
appro red . 

Mitchell v. Simpson (1890) 59 L. J. Q. B. 
355 ; 25 Q. B. D. 183 ; 63 L. T. 405 ; 38 
TV. R. 565 ; 55 J. P. 36. — C.A. ESHER, 

M. R., PRY and LOPES, l.jj., referred to. 

Smith, In re, Hands v. Andrew's (1893) 62 

L. J. Ch. 336 ; [1893] 2 Ch. 1 ; 2 R. 360 ; 68 
L. T. 337 ; 41 W. R. 289 ; 57 J. P. 516.— O.A. 
ESHER, M.R., LINDLEY and LOPES, L.JJ. ; partly 
reversing KEKEWICH, j. 

LIND ley, L.J, (for the Court) — Although 
Cobham v. Dalton was decided in 1875, and 
Middleton v. Chichester was decided m 1871, 
and the lords justices who decided Cobham v. 
Dalton were members of the Court which decided 
Middleton v. Chichester, the view there taken 
and expressed with reference to the punitive 
character of sect, 4 of the Debtors Act, 1869, 
seems to have been overlooked by them. Lord ! 
Justice James does not allude to it ; Lord Justice 
Mellish said : *■ Now arrest for debt is intended 
as a means of enforcing payment, not as a 
punishment, f or if the party pays the debt he is 
entitled to be discharged.” This observation 
was true of ordinary debts : In re McWilliams 
(1 8ch. & Lef. 169) ; Lees v, Newton (L. R. 1 C. P. 
658) ; but not of obligations to pay under orders 
made under sect. 4, sub-sect. 3 of the Debtors 
Act, 1869. The punitive character of sect 4 of 
the debtors Act, 1869, which was pointed out in 


Middleton v. Chichester has been since so often 
recognised that it cannot now be questioned ; 
see Mar r is v. Ingram [ante., col. 820) ; In re Gent 
(40 Ch. D. 190) ; although the Court has, under 
the Act of 1878, a discretion to grant or refuse an 
attachment, in cases falling within it ; and in 
one of the latest cases, viz., Aylesford [Dari) v. 
Poulett [Earl) (1892, 2 Ch. 60) an attachment 
against a defaulting trustee was refused. In re 
By ley (15 Q. B. D. 339), In re Manning (30 
Ch. D. 480), Preston v. Etherington (37 Ch. D. 
104) and Mitchell v. Simpson were referred to ill 
the course of the argument ; but they arc not 
decisions upon the effect of sect. 9 of the Bank- 
ruptcy Act, 1883, upon commitments under 
sect. 4 of the Debtors Act, 1869. In these cases, 
however, the fact that a commitment under that 
section is not to he regarded simply as a form of 
civil process, but as punitive, is distinctly 
recognised. Having regard to the Debtors Act, 
1878, and to the decisions to which we have 
referred, it would be clearly wrong now to apply 
Lord Justice Mellish’s observations in Cobham v. 
Dalton, above quoted, to obligations to pay 
money in obedience to orders made under the 
Debtors Act, 1869, s. 4, sub-s. 3. 

Cobham v. Dalton, observations questioned. 

Middleton v. Chichester and Smith, In re, 
Hands v. Andrews, followed. 

Edgcome, In re (1902)' 71 L. J. K. B. 722 ; 
[1902] 2 K. B. 403.— C.A. WILLIAMS, ROME it 
and STIRLING, L.JJ, 

Middleton v. Chichester, applied. 

Church’s Trustee v. Hibbard (1902) 72 L. J. 
Ch. 46 ; [1902] 2 Ch. 784— C.A. 

Sinies, In re, Simes v. Newbery (1890) 62 
L. T. 721 ; 38 TV. R. 570,— KEKEWICH, j„ 

■ not followed. 

Wray,’ In re (18S7) 56 L. J. Cli. 1106 ; 36 
Ch. D 138 ; 57 L. T. 605 ; 36 W. R. 67— 

C.A. COTTON, BOWEN aild PRY, L.JJ., 

followed. 

Edye, In re (1891) 63 L. T. 762 ; 39 W. R. 1 98. 
— CHITTY, J. , 

Simes, In re, Simes v. Newbery, overruled. 

Smith, In re, Hands c. Andrews [supra). 

kekewich, J— There ought to be no hesita- 
tion on my part, and in truth there is none, to 
review my decision in In re Simes. The fact 
that In re Wray was not cited sufficiently 
justifies that course, aud the additional fact that 
in In re Edye Chitty, J. expressed his disapproval 
of my decision is conclusive. 

Sparkes 'v. Bell (1828) S B. & C, 1 ; 6 L. J. 
(O S.) K. B. 206, questioned: 

Lockwood r. Balter (1833) 5 B. & Ad. 303 ; 2 
L.J. K. B. 198. 

parkb, J. — In Sparhes v. Dell the Couyt docs 
not appear to have considered the question 
whether the wife was discharged by the\lis- 
charge of the husband (and it was an application 
on her behalf to the equitable jurisdiction of the 
Court which ultimately refused to interfere, rf 
the question had arisen on plea, or audita querelas 
the result might have been different. — p. 311. ? 

& 

Larkin v. Marshall (1850) 4 Ek. 804, 19 ; 
L. J. Ex. 161 ; 14 Jur. 46, dissented from. ' 

Ivens r. Butler (1857) 7 E. & B. 159 ; 26 L. 

Q. B. 145 ; 3 Jur. (n.S.) 334, * 
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Masters v. Johnson (1852) 8 Ex. 63: 21 
L. J. Ex. 253, dissented from. 

Williams r. Gibbon (1863) 33 L. J. Q. B. 33.— 

Q.k 

Jackson v. Mawby (1875) 45 L. J. Gh. 53 ; 
1 Ch. D. S6. — y.-G.. followed. 

Ayres v. Ayres (1901) 71 L. J. P. 18 ; 85 L. T. 
648.'— BARNES, J. . 


DEED AND BOND. 

1. Validity and Operation. 

2. Form and Effect. 

3. Construction. t 

4. Particular Deeds and Bonds. 

5. Proceedings on Bonds. 

6. Cancellation and Rectification. 


1. Validity and Operation. 

Texira v. Evans, cited in Master v Miller 
(1 793) 1 Anst. at p. 228, overruled. 

Iiibblewhitc r. M'Morine (1840) 6 MA W. 
200 : 9 L J. Ex. 217 : 4 Jm\ 769. 

parke, b. — The only case cited m favour of 
the validity of a deed m blank, afterwards filled 
m, is that of Texira v. Evans. . . . But this case 
'is justly cited by Mr. Preston, in his edition of 
Sheppard’s Touchstone, 68, as it assumes there 
could be an attorney without deed, and we think 
it cannot be considered law. — p. 214. 

Brown v. London Corporation (1861) 9 C. B. 
(N.S.) 726 ; 30 L. J. O. P. 225 ; 7 Jur. (N.S.) 729 ; 
3 L. T. 813 : 9 W. R. 336 ; affirmed, (1862) 13 
0. B. (N.H.) 828 ; 31 L. J. C. P. 280 ; 8 Jur (N.S.) 
1103 ; 10 W. R. 522.— EX. CH. 

Wilkinson v. Anglo-Californian Gold Mining 

Co. (1852) 18 Q. B. 728; 21 L. J. Q. B 
327 ; 17 Jur. 257, held inapplicable. 

Yarmouth Exchange Bank r. Blethen (1885) 
10 App. Gas. 293 ; 54 L. J. P. C. 27 ; 63 L. T. 
537 ; 33 W. R. 801.— P.C. 

[Exchange Hanji of Yarmouth v. Bletlieu was 
a case in which a deed of assignment by debtors 
to a trustee for the benefit of all creditors who 
should execute the deed was executed by the 
plaintiffs, who appended a note that they exe- 
cuted only in respectmf certain claims scheduled 
to the deed, and amounting to 73,531 dollars, 
and it appeared that subsequently thereto they 
received a sum of money from the trustee by 
virtue of their execution of the deed. It was 
held that they were bound, as the note did not 
amount to a refusal to execute, and having 
received payment under the deed, they could 
not be heard to repudiate it and deny their 
execution.] 

SIR R. COLLIER (for J.c.). — The case mainly 
relied on m support of the contention that the 
qualified execution amounted, in law, to no exe- 
cution at all, was that of Wilkinson v. Cali- 
fornian Gold Mining Co. . . . It appears to 
their lordships that this case, which affirms an 
undoubted principle of law, does not apply to 
the present. The note appended to the plaintiff’s 
execution of the deed does not, in their judgment, 
amount to a non-execution, or a refusal to exe- 
cute any part of the deed ; it is at least capable 
Of being interpreted as descriptive of the amount 


of debt which the plaintiffs intended to claim, 
being considerably more than that which is set 
opposite to their names m Schedule A., coupled 
with an intimation that they did not mean to 
claim more, and in this view it would not amount 
to a non-execution of the deed. — p. 29S. 

Hore v. Dix (1659) 1 Sul. 25 ; and Samon v. 
Jones (1700) 2 Vent 318, overruled. 

Roe d Wilkinson v. Tranmarr (1757) 2 
Ken. 239 : Willes 682 ; 2 Wils. 785, 
referred to. 

Lewis v. Davies (1837) 2 M. & W. 503. 

PARKE, b. (for the Court). — The only objection 
which can be raised as to the operation of the 
deed is, not that the intent to raise a use was 
not plain, but that the intent was to raise that 
use out of the seisin of the trustees, and not out 
of that of the grantor : and that such intent 
could not operate, as the trustees could not, it is 
admitted, take any estate at all : and this objec- 
tion was grounded on the authority of the case 
of Hore v. Bex, where it was held that a covenant 
with strangers, that they should hold the land 
to the use of the grantor forTife, with remainder 
to the son, was void. "But Lord Justice Willes 
considers this very objection in the case of Roe 
v. Tranmarr , and intimates his dissatisfaction 
with that decision upon this point He says 
that he should have been of another opinion, 
“because in a covenant to stand seised, the estate 
properly arises out of the estate of the grantor, 
and his intent that it should not, I think, signifies 
nothing) for though his intent is to be regarded 
as to wliat estate is to pass, and to whom, it is 
not at all to be regarded as to the manner of 
passing it (of which he is supposed to be ignorant), 
if it were, it would overturn almost all cases.” 
And though the learned Chief Justice distin- 
guishes the case then under consideration from 
that of Hore v. Bi.v and Samon v. Jones, there 
can be no doubt but that the learned editor of 
the valuable edition of Saunders's Reports is right 
in stating, in his note m Chester v. Willtm (2 
Saund. 97), that Hore v. Dix and Samon v. Jones 
are in effect overruled by this decision — p, 517. 

Jenkins v. Young (1630) Oro. Car. 230; 
Meredith, v. Joans (1630) Cro. Car. 244 ; 
and Peacock v. Eastland (1870) 39 L. J. Ch. 
534 ; L. R. 10 Eq. 17 : 22 L. T. 706 ; IS 
W. R. 856, applied. 

Buckler’s Case (1597) 2 Co. Rep. 55 a : 
Barnick’s Case (1597) 5 Co. Rep. 93 b; 
and Roe d. Wilkinson v . Tranmarr [supra ) , 
applied. 

iSavill v. Bethell (1902) 71 L. J. Ch. 652; 
[1902] 2 Ch. 523.— c.a. collins, m.r., Stir- 
ling and hardy, l.jj. 


2. Form and Effeot. 

Sandilands. In re (1871) L, R. fit'. P. 411 ; 
now. Mayer, In re, 40 L. J. C. P. 201 ; 24 
L. T. 273 ; 19 W. R. 641, considered. 

National Provincial Bank of England r. 
Jackson (18S6) 33 Ch. D. 1 ; 55-, L T. 458 ; 34 
W. R. 597.— C.A. COTTON, LINDLEY and LOPES, 
L.JJ. 

cotton, L.J.-^It is said, and said truly, that 
neither wax nor wafer is necessary in order to 
constitute a seal to a deed, and that frequently, 
as in the case of a corporation party to a deed, 
there is only an impression on the paper ; and 
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In re SandilaiuJs, was referred to, where an i Ch. D. 829 ; -1 
instrument had been forwarded from the colonies, ' 734. — v -C. 
together with an official certificate of its having ' 

oeen duly acknowledged, and this was recog- Berridge v. Ward (18(11) 10 C. Ii. (^n„s.) 4(K) • 
lised by the Court as a deed, although there was 1 30 L .J. C. 1’. 218 ; 7 Jur. (N.s ) 876 ; S. C. at 

io seal, hut only the ribbon on it. That case is nisi eiuus, 2 F. F. 208, distinguished. 

lot now under appeal, but it is evident that the Devonshire (Duke) v. Pattinson (1887) 57 
question was merely as to what was the true L. J. Q. 13. 189 ; 20 Q. 13. 1). 203 ; 58 L. T. 

nference of fact, and although perhaps, having 392; 52 J. I\ 276. — c.A ifiSHER, jvx.it. 

■egard to the certificate, it was right then to bowen and I'UY* l ,u. ; and Mickleth wait 

told that the deed had been sealed, here, in my v. Newlay Bridge Co. (1886) 33 Oh D 

ipmion, it would be wrong to do so. It is true 133; 55 L. T. 336; 51 J. P. 132.—O.A.’ 

hat if the finger be pressed upon the ribbon that COTTON, lindlry and lours, l.jj." 

oay amount to sealing, but no such inference reiersing BACON, Y.-O , applied, 

an be drawn here where the attesting witness Pryor r. Pel, re (1894) 63 L. J. Ch. 531 ; (1894 1 
mo has given evidence recollects nothing of the 2 Ch. 11:7 11. 424 : 70 L. T. 331 ; 42 W. 11 435. 
ort, and when Jackson had already committed — c.A. lindley, kay and smith, l.jj. 
ne fraud in the matter, and then perhaps lindlidy, l.j.— -T he leading case on the subject 
itended another. — p. 11. is Berridge v. Ward, which is a very strong case. 

,. That ease decides that “whore a piece of land 

Sandilands (or Mayer), In re, distinguished. which adjoins a highway is conveyed by general 
7 e 1 le ’ 0swe11 v - Shepherd (1892) words, the presumption of the law is that the 
7 L. 1. 64.— C.A. BINDLEY, bowen and kay, soil of the highway iisgur ml medium ,/if it m, passes 
t by the conveyance, even though reference' is made 

bowen, l.j. — I t seems to me that Re Scuiclt- to a plan annexed, the measurement and colour- 
mds was an exceptional case, and that the ing of which would exclude ii.” The question iu 
"■ c , 1 f 10 i 1 ,, th i ere depended upon the particular this case is whether there are circumstances 
.cts ot that case. It does not justify the Court, sufficient to exclude that presumption. In the 
believer a document is produced before it, first place it must be borne in mind that it is a 
inch, though bearing no seal, purports to have rebuttable presumption. . . . we cannot find 
;en sealed, m assuming that it has actually this little bit of land winch is in dispute specified 
ten sealed. I cannot see my way to assuming in any description of the parcels, either in the 
at fact m the present case.— p. 66. deed, or in the schedule, or in the plan. That, 

however, is not enough, having regard to Ber- 
„ _ rWge v. Ward, to exclude the presumption. But 

3. Construction. when we come to look at the recital as to the 

« n „,. . . trees and at the trees included m the valuation 

Gardigan lEar 1 ) v.Armitage (I823)2 B.&C. it appears to me that the learned judge has 

rol ) K B 6 ?i - D n n f n S b . o 1S26 "!i £ decided , this caHe rightly upon that recital and 
842 : and Bullock upon those trees. The trees which were valued 
v. JJurttett (I 060 ) 3 Dyer 281 a ; Moore 81, were trees on the property agreed to be sold. Ii, 
applied. is not as though the recital had been tlvil tim 

Heyward s Case (1595) 2 Co. Hep. 36 a, 36 a, trees were to be ascertained by valuation and so 
„ o s on ; but it is a recital of what the parties agreed 

S?E\ntrrn 8 I?T 4 1 L .J; Es ' was ^ be . C 011 VG yed. We ask what trees are cou- 
w’ 13 92 ?^v E 2 0 5 L ~ T ' 364 ; 23 7 ^ ed ’ and we find they do not include those on 


! L. T. 495 ; 28 W. it. 85!) ; 


3. Construction. 


observations appliet 


BC .?^ ng J J °V‘ 1 0 °Ej S ^ ( f 18 o| ) T 44 L ’*: Es - wa ® ^ be convoyed. We ask what tre^ai? con- 

, , 364 ; 23 

( 1002 ) 7i L- J- Ch. 652; facts I have mentioned would not be^conchisive 


lee v. Alexander (1883) 8 App. Cas. 853.— 
H.L. (sc.), distinguished. 
rr e. Mitchell (1893) 1 E. 147 ; [18931 A. C 
—H.L. (SC.). J 

Parker v. Marchant (1842) 1 Y&C.C.CI 
290 ; 11 L. J. Ch. 223 ; 6 Jur. 292. — v.-c. 
dictum followed and approved. ' j 


but when you join them all together I think that! 

there is sufficient to rebut the presumption 

pp. 531,532. i 

Micklethwait v. Newlay Bridge Co., followed. 
Leigh v. Jack (1879) 49 L. J. Ex. 220 ; 5 
Ex. D. 264 ; 28 W. E. 452.-C.A. cock- 
burn, C.J., BRAMWBLL and COTTON, L.JJ. 
dictum disapproved. 

. White’s Chanties, In re, Charity Commis- 
sioners v: London Corporation fl89S) 67 T, .r nu 


IX V. Clarke, L. E. 7 Q. B. 748- reversed !£* ownershl P (,d medium jihm 

4) 43 L. J. Q. B. 178 * L E 9 O B 565 1 ° f . conve y in S party] docs not 

- T. 646;.22W. E. 774 !— ex ch Q ' 665 1 JjSjlJ? conveyances where there is 

ex. ch. evidence available on the point is not in accord- 

Howkins v. Jackson (1850) 2 Mac.& a 372 • subtot What 18 n ° W the ' seUled law 011 tho 
2 H. & Tw. 301 ; 19 L. J. Ch. 451. -L.c ’ ] 

distinguished. a _. + - , 

t a°Si I iiS'E <1 / 3 LJJ eav - 496iSI, - jr - /»«»i ’ (1S77) 6 ltetue 97 ’ 

mer'u. Turner,' mT Turner (1880) 14 ° 0, (1896) t 1896 ] A - 0. 409, 
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4. Particular Deeds and Bonds 

Pyncent v. Pyncent (1747) 3 Atk. 371 — L.c ; 

, and Warren v. Rudall (1860) 1 J. & H. 
1, 18; 29 L. J. Cli. 543; 6 Jur. (n.s.) 
395 ; 2 L. T. 693 ; 8 W. 11. 331.— V.-C., 
disapproied . 

Leathes r. Leather (J 877) 46 L. J. Ch. 562 , 

5 Ch. D. 221 ; 36 L. T. 646 ; 25 W. R. 492.— M.R. 

JESSEL, m.r. — T he oniy case the other way is 
Warren v. Rudall , where the deeds were m 
Court, and Wood, V.-C. stated the rule thus : 
"With respect to the title deeds, it is a settled 
doctrine that this Court never interferes as to 
the possession of deeds between a father tenant 
for life and a son entitled in remainder ; hut in 
the case of a stranger tenant for hfe the Court 
will interfere ; and this is, in fact, a particularly 
strong case, because the deeds are m Court, and 
I am asked to deliver them out. The reversioner 
has no connection with the tenant for life , the 
title deeds must remain in Court” There is a 
dictum of Lord Hardwicke in Pyncent v. Pyncent 
to the same effect, but it is quite contrary to law, 
for the mere fact of the reversioner being a 
stranger to the tenant for life has nothing to do 
with the question. 

Taylor v. Maimers (1865) 35 L. J. Ch. 128 ; 
L. R. 1 Ch. 48 ; 11 Jur. (N.s.) 986 ; 13 
L. T, 388 ; 14 W. R. 154. — L.JJ., observation 
referred to, 

Edwards r. Walters (1896) 65 L. J. Ch. 557 ; 
[1896J 2 Ch. 167 ; 74 L. T. 396 ; 44 W. E. 547.— 

C.A. LINDLEY, LOPES and KAY, L.JJ. 

Handcock v. Handoook (1848) 10 Jr. L. R. 
565, doubted. 

Handcock i. Handcock (1848) 11 Ir. Eq. R.472. 

brady, l.o. — I am not prepared to follow the 
certificate on the second point, at least without 
further consideration. — p. 474. 

Good, Ex parte, Armitage, In re (1877) 46 
L. J. Bk. 65 ; 5 Oh. D. 4b ; 36 L. T. 338 ; 
25 W. R. 422.— c.A. ; and Wolmershausen, 
In re, Wolmershausen v. Wolmershausen 
(1890) 62 L. T. 541 ; 38 W. R. 537.— 
Stirling, J., distinguished. 

E. W. A., In re (1901) 70 L. J. K. B. 810 ; 
[1901] 2 K. B. 642 ; 85 L. T. 31 ; 49 W. R. 642 ; 
8 Mansou 250.— c.A. RIGBY and COLLINS, L.JJ.; 
romer, l.j. doubting. See judgment of collins, 
L.J. 

Gibbs v. Sidney (1883) 49 L. T. 132 ; W. N. 
(1883) 148. — north, J., not followed. 

Stephenson r. Vorke (1900) 69 L. J. Ch. 253 ; 
[1900] 1 Ob. 505 ; 82 L. T. 55 ; 48 W. R. 430. 

buokley, J. — Having regard to the three 
sections referred to, I thiulc that, in a proper 
case, the Court now has power to direct that the 
register shall be rectified by vacating the existing 
registration, and I make the order, m the terms 
of the minute, as asked. 

Jack v. Armstrong (1819) 1 Huds. & Br. 
727 ; and Stephens, In re (1875) Ir. R. 
10 Eq. 282, discussed. 

Reg. r. Truro (Lord) (1888) 57 L. J. Q. B. 577 ; 
21 Q. B. D. 555 ; 59 L. T. 242 ; 36 W. R. 775.— 

C.A. COTTON, BOWEN and PRY, L.JJ. 

BOWEN, l.j. — The Irish cases are upon an Act 
which, so far as this section [sect. 5 of 7 Anne, c. 20] 
is concerned, is exactly in the same terms. But 


what is the object of the Irish Act '! The pre- 
amble shows that it was to secure not merely 
publicity, but authenticity, genuineness— to 
strike not merely at secrecy, but to strike at 
forgery, and, as is well known, not only was the 
condition of things m Ireland at that time 
different from the condition of things m 
England, but great importance was attached 
by the legislature to the difference which existed 
between the state of the two countries. As the 
object of the Irish statute was not merely to 
secure publicity, it may well be that the Court 
thought that if the wider construction which we 
are now adopting were put upon the words 
11 witnesses to the execution,” the entire objects 
of the legislature would not be secured, because 
it is obvious that a precaution against forgery 
would thus have been omitted. If proof of the 
execution by the grantee only were sufficient, 
there would be no security as to the genuine 
execution by the grantor, and it may be on that 
ground that the Court of Exchequer Chamber 
felt themselves bound to come to the conclusion 
to which they did in Jack v. Armstrong, winch 
was afterwards followed m Re Stephens. 


5. Proceedings on Bonds. 

Simpson v. Howden (Lord) (1837) 1 Keen 583. 
—M.R. ; reversed, (1837) 3 Myl. Ac C. 97 ; 6 L. J. 
Ch. 315 , 1 Jur. 703.— L.O. 

Simpson v. Howden (Lord) (1837) 3 Myl. & U. 
97 ; 6 L. J. Ch. 315 ; 1 Jur. 703.— L.C., 
doubts hi removed. 

S. CL (1842) 9 Cl. A F. 61 ; 3 Railw. Cas. 294.— 
H.L. (E.) ; affirming , (1839) 10 A. A: E. 793 : 

2 P. Ac D. 714 ;8L.J. Ex. 281 .— ex. CH. 

Simpson v. Howden (Lord), held inapplicable. 
Williams v. Flight (1842) 5 Beav. 41. 

Simpson v. Howden (Lord), commented on. 
Taylor i. Chichester and Midhurst Ey. (1867) 
36 L. J. Ex. 201, 210 , L. E. 2 Ex. 356, 376 ; 14 
L. T. 437; 16 YV. R. 147 . — ex# oh. ; reversed , 
(1870) 39 L. J. Ex. 217 ; L. E. 4 H. L. 628 ; 23 
L. T 657.— H.L. (E.). 

Simpson v. Howden (Lord), applied. 

Huare v. Bremridge (1872) 42 L. J. Ch. 1 ; 
L. E. 8 Ch. 22 ; 27 L. T. 593 ; 21 W, E. 43.— 
L.C. and l.jj. 

Simpson v. Howden (Loti), followed. 

Ayerst r. Jenkins (1873) 42 L. J. Ch. 690 ; 
L. E. 16 Eq. 276, 283 ; 29 L. T. 126 ; 21 W. E. 
87S.— L.c. 

Simpson v. Howden (Lord) ; Bromley v, 
Holland (1802) 7 Ves. 3 ; and Hoare v. 
Bremridge, distinguished. 

Brooking’ v, Maudslay (1888) 57 L. J. Oh. 
1001 ; 38 Ch. D. 636, 646 ; 58 L. X, 852 ; 36 
YV. R. 664 ; 6 Asp. M. C. 296. 

Stirling, J. — These authorities. are, no doubt, 
of great value, but they relate to the cancellation 
of void or voidable instruments (as is shown by 
the case of Th orntvn v. Knight, 16 Sim. 509, already 
cited), and do not necessarily apply to cases 
where, as here, the instrument is not void or 
voidable, and relief by way of cancellation cannot 
be given. 



881 


DEED AND BOND — DEFAMATION. 


832 


White v. Sealey (1778) 1 Doug. 49,' 
disapproved. 

Lonsdale (Lord) v. Church (17SS) 2 Term Rep. j 
388. See next case. 

Lonsdale (Lord) v. Church, disapproved 

Wilde v. Clarkson (1795) 6 Term Rep. 303. 

kenyon, c. J. — I cannot accede to the doctrine 
in the case cited by the plaintiffs counsel : 
according to that an obligor who became bound 
in a penalty of 1,OOOZ. conditioned to indemnify 
the obligee, may be called upon to pay 10,0007. 
or any larger sum, however enormous. — p. 304. 

Protector Endowment Loan Co. v. Grice, 49 
L. J. Q. B. 247 ; 5 Q. B. D. 121 ; 42 L. T. 183 ; 
28 W. R. 427 ; reversed , (1880) 49 L. J. Q. B. 812 ; 
5 Q. B. D. 592 ; 43 L. T. 564 ; 45 J. P. 172.— 
C.A. 

Gordillo v. Weguelin, 35 L. T. 609.— jessel, 
jvi.r. ; reversed , (1877) 46 L. J. Ch. 691 ; 5 Ch. D. 
2S7 ; 36 L. T. 206 ; 25 W. R. 620.— C.A. JAMES, 
L.j. and A&iphlett, J.A. ; BRETT, J.A. dis- 
senting. 

Hatton v. Harris [1892] A. C. 547. — H.L. 
(IR.), distinguished. 

.Knipe v. Blair (1900) [1900] 1 Ir. R. 372.— 
C.A. 


6. Cancellation and Rectification. 

McClatchie v. HaBlam (1890) 63 L. T. 376. — 
KEKEWICH, J. ; reversed , (1891) 65 L. T. 691 ; 
17 Cox 0. C. 402.— c.A. LINDLEY, BOWEN and 
FRY, L.JJ. 

Williams v. Bayley (1866) 35 L. J. Ch. 717 ; 

L. R. 1 H, L. 200 ; 14 L. T. 802 ; 12 Jur. 

(N.S.) 875. — H.L. (E.), explained. 

McClatchie v. Haslam (supra), in c.A. 

lindley, l.j. — He [Kekewich, J. in the Court 
below] appears to us to have decided the case in 
her [the plaintiffs] favour upon an erroneous 
view of the law as laid down in Williams v. 
Bayley. ... I have explained, we have all 
explained, in dealing with Jones v. Merioneth- 
shire Permanent Benefit Building Society (65 
L. T. 685), that in order to invalidate a transac- 
tion of this kind you must prove one of two 
things : either an agreement not to prosecute, 
which we can dismiss from our minds here ; 
or pressure and undue influence. It is not the 
law that, if a lady makes a sacrifice to get her 
husband out of a scrape, she can necessarily 
impeach the security which she gives, even 
although the result is to “ stifle a prosecution.” 

Leuty v. Hillas (1858) 2 De G. & J. 110 ; 27 

L. J. Ch. 534 ; 4 Jur. (N.S.) 1166 ; 6 W. R. 

217. — l.c., distinguished. 

Ellis v. Hills (1892) 67 L. T. 287. . 

ROMBR, J. — In the case before me the defen- 
dant has certainly been guilty of no -impropriety 
— has taken no advantage of the plaintiffs — and 
cannot be said, like the defendant in the cited 
case of Leuty v. Hillas, to have taken his con- 
veyance wrongfully, and with knowledge of the 
rights or claims of the plaintiffs to any part of 
the property included in the conveyance. — 
p. 289. 

Walker v. Armstrong (1856) 8 De G. M. & G. 

631 j 25 L. J. Ch. 738 j 2 Jur, (N.S.) 9o9 ; 

4 W. R. 770 ; and Lovell v. Wallis (1883) 


53 L. J. Ch. 494 ; 49 L. T. 593.— KAY, J. ; 
S. C. (1SS4) 50 L. T. 681.— KAY, J., 
referred to. 

Bonhote r. Henderson (1S95) 64 L. J. Ob. 
556; [1895] 1 Ch. 742; 13 R. 523; 72 L T. , 
556 ; 43 W. R. 502.— icekewicii, J ; affirmed, 
[1895] 2 Ch. 202 ; 13 R. 529, u. ; 72 L. T. 814 ; 
43 W. R. 580— C.A. LINDLEY, OOPES and 
KAY, L.JJ. , 

Bonhote v. Henderson, referred to. 

James v. Couchman (1885) 20 Ch. D. 212 ; 
52 L. T. 344. — north. J., not followed. 
Rake v. Hooper (1901) 83 L. T. 609.— 

KEKEWICH, J. 


DEFAMATION. 

1. What is Actionable. 

2. Privilege. 

3. Practice and Procedure. 

4. Damages. 


1. What is Actionable. 

Capital and Counties Bank v. Henty (1880) 
42 L. T. 314 ; 28 W. R. 490. — GROVE and DEN- 
MAN, jj. ; reversed , (1880) 49 L. J. O. P. 830 ; 5 
C P. D. 514 ; 43 L. T. 651 ; 28 W. R. 851 ; 45 
J. P. 188.— C.A. COTTON AND BRETT, L.JJ. ; 
thesiger, L.J. dissenting ; the latter decision 
affirmed, (1882) 52 L. J 'Q. B. 232 ; 7 Apn. Oas. 
741 ; 47 L. T. 662 ; 31 W. R. 157 ; 47 J. P. 214. 
— H.L. (E.). LORDS SELBORNE, L.C. , PENZANCE, 
BLACKBURN, WATSON and BRAMWELL. 

Capital and Counties Bank v. Henty (supra) 
m h.l followed. 

Nevfll r. Fine Art and General Insurance Co. 
(1896) 66 L. J. Q. B. 195 ; [1897] A. 0. 68 ; 75 
L. T. 606; 61 J. P, 500. — H.L. (E.). LORDS 
HALSBUUY, L.C., MACNAU'HTEN, SIfAND and 
DAVEY. 

Ogden v. Turner (1703) 2 Balk. 696 ; 6 Mod. 
104 ; Holt 40, questioned. 

Onslow v. Horne (1771) 8 Wils. 177, 186 ; 2 
W. Bl. 750.— DE GREY, L.C.J. 

Ogden v. Turner. See now 54 & 55 Viet. 
C. 51, s. 1. 

Anon. (1589) 3 Leon. 231, overruled. 

Jones v. Herne (1759) 2 Wils. 87.— c.P. 

Cuddington v. Wilkins (1615) I-IobarL, 67, 
81 ; and Searle v. Williams (1618) Hobart, 
293, approved. 

Leyman v. Latimer (1878) 47 L. J. Ex. 470 ; 
3 Ex. D. 352; 37 L. T. 819 ; 26 W. R. 305 ; 14 
Cox C. C. 51.— c.A. 

Backster’s Case (1590—1591) cited (Jro. Jac. 
430, disapproved. 

^Carslake r. Maplcdoram (1788) 2 Term Rep. 

ASH hurst, j. said that the case was very 
loosely reported and therefore not much to be 
relied on. — p. 476. 

Austin v. White (1590—1591) Cro, Eliz. 214, 
questioned. 

^Carslake r. Mapledoram (1788) 2' Term Rep 
buller, J. — The case in Oro. Eliz., which has 



833 


DEFAMATION. 


884 


been cited, is too loosely reported to be relied 
on. — p 475. 

Carslake r. Mapledoram, distinguished. 

Blood-worth r. Gray (1844) 8 Scott, (n.e.) 9 ; 
7 Man & G. 334. 

tindal, C.J. — The distinction taken in that, 
as in all the older cases, is this — that words 
imputing to another that he is at the present time 
afflicted with a disgw sting and contagious 
disease are actionable m themselves, inasmuch 
as they import a present unfitness to be admitted 
into society, but the same reason for avoiding 
the company of one -who has hud a contagious 
disorder does not exist. — p. 11. 

Fleming v. Newton (1848) 1 PI. L. Cas. 363: 
commented, on, Dixon e. Holden (1868) 37 L. J. 
Ch. 889 ; L. R. 7 Eq. 48S ; 20 L. T. 357 : 17 
W. R. 482 . — y.-c. ; referred to, Mulkern v. Ward 
(1872) 41 L. J. Ch. 464 ; L R. 13 Eq. 619 ; 26 
L. T. 831. — Y.-c. ; applied, Cosgrave v. Trade 
Auxiliary Co (1874) Ir. B 8 C. L. 349 ; referred 
to, Prudential Assurance Co. r. Knott (1S73) 44 
L. J Ch. 192 ; L B. 10 Ch. 142 ; 31 L. T. 866 ; 
23 W. R. 249. — L.c. and L JJ. 

Fleming v. Newton; McNally v. Oldham 
(1SG3) 16 Ir C L. R. 298 ; 8 L. T. 004; 
and Cosgrave v. Trade Auxiliary Co. 
(1874) Ir. R. 8 0. L. 349, considered. 

Williams >. Smith (1888) 58 L J. Q B. 21 : 
22 Q. B. D. 134 ; 59 L. T. 757 ; 37 W R. 93 ; 52 
J. P. 823. — POLLOCK, B. and MAN I STY. J 

Fleming v. Newton and Annaly v. Trade 
Auxiliary Co. (1890) 26 L. R. Ir. 11. 394, 
followed. 

Williams v. Smith, discussed. 

Searles r. Scarlett (1892) 61 L. J. Q. II. 573 ; 

# [1892] 2 Q. B. 56 ; 66 L. T 837 ; 40 W. R. 690 : 
56 J. P. 789. — C.A. ESHER, M.R., LINDLEY and 
KAY, L.JJ. 

LINDLEY, L.J. — Fleming v. Newton m the 
H. L, ancl Annul g v. Trade Aujrihurg Co. m 
the Irish 0 A., show’ that the mere publication 
of what appears in the register of County Court 
judgments is a privileged publication. That 
being so, it is necessary for the plaintiff to prove 
something more than a mere publication of the 
extract. Here there is no evidence of express 
malice on the part of the defendant The exist- 
ence of the note to the effect that it is probable 
that a large proportion of the judgments have 
been satisfied distinguishes the present case 
from Williams v. Smith. I think that this wms 
a privileged document, published on a privileged 
occasion. — p. 570. 

Fleming v. Newton and Searles v. Scarlett, 

considered. 

Reis r. Perry (1S95) 64 L. J. Q. B. 506 ; 15 
R. 427 ; 43 W. R. 648. — DAY and WRIGHT, JJ. 

Young v. Macrae (1862) 3 B. & S. 264 ; 32 
L J. Q. B 6 ; 9 Jur. (n.s) 538 ; 7 L. T. 
354 ; 11 W. R. 63, distinguished. 

Western Counties Manure Co. r. Lawes’ 
Chemical Manure Co. (1874) L. R. 9 Ex. 218 , 
43 L. J. Ex. 171 ; 23 W.' R 5. 

BRAMWELL, B.— The disparaging statement in 
the case of Young v. Macrae was not expressly 
said to be untrue ; it was only said generally 
that the libel was untrue, which it might be if 


only so much of it was untrue as contained 
praise of the defendant’s own goods. — p. 222. 

Western Counties Manure Co. v. Lawes’ 
Chemical Manure Co., distinguished. 

Day c. Brownrigg (1878) 48 L j Ch. 173 , 10 
Ch. D. 294 ; 39 L. T. 553 ; 27 W. R. 217.— C.A. 

Western Counties Manure Co. v. Lawes’ 
Chemical Manure Co., refer) ed to. 

Thorley’s Cattle Food Co. r. Massarn (1S80) 
14 Ch. D. 763 , 42 L. T. 851 ; 28 W. R. 906.— C.A. ; 
and Dicks r. Brooks (1880) 49 L. J. Ch. 812 ; 15 
Ch. D. 22 ; 43 L. T. 71 ; 29 V7. R. 87.— c. A. 

Western Counties Manure Co. v. Lawes’ 
Chemical Manure Co., commented on. 

Evans v. Harlow (1844) 13 L. J. Q. B. 120 ; 
5 Q. B. 624 ; D. fc M. 507 ; 8 Jur. 571, 
approved. 

White r. Melhn (1S95) 04 L. J. Ch. 308 ; 
[1895] A. C 154 ; 11 R. 141 ; 72 L. T. 334 ; 43 
W. R. 353 ; 59 J. P. 628. — H.L. (e.). LORDS 
HERSCHELL, L.C., WATSON, MAONAGHTEN, 

morris and shand. 

herschell, L.c — The utmost that the! Vestern 
Counties Manure Co. v. Lawes Chemical Manure 
Co. can be claimed as an authority for is this, 
that an action will lie for falsely disparaging 
another’s goods where special damage results. 
Evans v. Harlow is a distinct authority that 
it will not lie where special damage does not 
result In the present case it cannot be pre- 
tended that any special damage was either 
alleged or proved. 

Young v. Macrae and Evans v. Harlow, 
followed. 

Hubbuclc >\ Wilkinson (1898) 68 L. J. Q. B. 
34 ; [1899] 1 Q B. S6 ; 79 L. T. 429.— C.A. 
LINDLEY, M.R., CHITTY and WILLIAMS, L.JJ. 

Harman v. Delany (1731) 2 Str. 898 ; and 
Evans v. Harlow, distinguished from each 
other and approved. 

Linotype Co. v. British Empire Type-Setting 
Machine Co (1899) 81 L. T. 331.— H.L. (E.). 
LORDS HALSBURY, L.C , MACNAGHTEN and 
MORRIS. 

halsbury, L c. — The principle which dis- 
tinguishes the two cases (and, as I have said, it 
is the principle only with which I am dealing, 
and not the particular words of either of the 
libels proceeded against) is that while mere 
criticism upon a manufacture or goods is lawful, 
an imputation upon a man in the way of his 
trade is, even without special damage, properly 
the subject of an action. — p. 333. 

Riding v. Smith (1870) 45 L. J Ex 281 ; 1 
Ex. D. 91 ; 34 L. T. 500 ; 24 W. R. 487. 
— EX., referred to. 

Thorley’s Cattle Food Co. r. Massam (18S0) 
— c A {supra) ; and Thomas r. Williams (1SSG) 
i 49 L. J Ch. 005 , 14 Ch. D. 864 ; 43 L T. 91 ; 
28 W. R 983. — fry, J. 

Hargrave v. Le Breton (1769} 4 Burr. 2422 
applied. 

Riding v. Smith, explained. 

Ratcliffe v. Evans (1892) 61 L. J. Q. B. 535 ; 
[1892] 2 Q. B. 524 ; 66 L. T 794 , 40 W. R. 578 
56 J. P. 837.— C,A. EgHEIt, M.R., BOWEN and 
ERY, L.JJ. 
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Ratcliffe v. Evans, distinguished . 

Aiello r, Worsley (IS9S) 67 L. J. Ch. 172; 
[18083 I Ch 274 ; 77 L. T. 788 . 46 IV. R 24 5. 

STIRLING, J.— The class of cases which he 
[Bowen. L.J. in a passage from his judgment m 
Mogul Steamship Co v. McGregor (23 Q. B. D. 
598, 61 4) which had been relied upon] probably 
had m his mind was that of which Ratcliffe v. 
Evans is an example — namely, where the defen- 
dant has intentionally published an untrue state- 
ment regarding the plaintiff's business, and 
thereby has in the ordinary course caused 
damage to the plaintiff. Here the untrue state- 
ment related to the defendant’s own business : 
and I may point out that, if it affected the plain- 
tiff’s business at all, it did not affect it exclusively. 

Eatcliffe v. Evans, distinguished. 

Royal Bakins Powder Co. r. Wright (1900) 
18 Rep. Pat. Ca^. 95, 108.— H.L. (E.). LOBDS 
HALSBURY, L.C., MORRIS. DAVEY, JAMES and 
ROBERTSON. 

Stanton v. Smith (1727) 2 Ld. Eaym. 1480 ; 
2 Str. 762, disapproved. 

D’Oylev v. Roberts (1837) 3 Bing. (X.C.) 835 ; 
5 Scott 40 ; 3 Hodges 154 ; 6 L. J. C. P. 279. 

Coltman, J.— It is the only case which has a 
tendency to suppoit the argument for the plaintiff. 
But it is a solitary case, and at variance with 
decisions before and since. To render words of 
this kind [“He has defrauded his creditors and 
has been horsewhipped off the course at Don- 
castei ”] actionable, they must have relation to 
the trade or profession of the plaintiff.— p. 840. 

Stanton v. Smith, approved. 

Jones r. Littler (1841) 7 II. & W. 423 ; 10 
L. J. Ex. 171. 

Parr at v. Carpenter (1597) CTo. Eliz. 502, 
held orerruled. 

Gallwey r. Marshall (1853) 9 Ex. 294 ; 2 
C. L. R. 399 ; 23 L. J. Ex. 78 ; 2 W. R. 106. 

PARKE, B. — That case is overruled by Bod v. 
Robinson (Aleyn 63).— p. 295. 

Walden v. Mitchell (1690—1691) 2 Ventr. 
265, questioned. 

Onslow r. Horne (1 771)3 Wils. 177 ; 2 W. Bl. 750. 

de GREY, L.O.J. — I know of no case where 
even an action for words was grounded upon 
eventual damages, which may possibly happen 
to a man in a future situation, notwithstanding 
what the Chief Justice throws out in Walden v. 
Mitchell , where he is made to say “that where a 
man had been in an office of trust, to say that he 
behaved himself corruptly m it, as it imputed 
great scandal, so it might prevent his coming 
into that, or the like office again, and, there- 
fore, was actionable. ” I think the Chief Justice 
went too far. — p. 188. 

Onslow v. Horne, qualified. 

Luinby {or Lumley) r. Ailday (1831) 1 C. & J. 
301 : 1 Tvr. 217 ; 9 L. J. (o s.) Ex. 62. 

RAYl.i:\. B. (for ihu (.'out). — T he plaintiff 
Relied on the I'ulc laid down by De Grey, C.J . in 

drw v. Jfoi'/ir. *• iliat wmds are actionable 
aW»ei> spoken of one in an office of profit, which 

probably oiv:i~.im the Io't of his office , or 

spoken of jier-on- lunch mg their respective 
r»%sous. fades, and bu»mi*~* and do or may 
P p ^ably rend lo tefi' 1 damage The same case 
O^WSli'S in Sw Wm. Bla. Rep 753, and there 
the- r.-vde i- expressed 10 be “if the words be of 


probable di-consequence to a person in a trade nr 
profession, or au office.” The objection to the 
rule as expressed in both reports appears to me to 
be that the words “probably ” and “ probable” 
are too indefinite and loose, and unless they are 
considered as equivalent to “ h tinny a natural 
tendency to." and are confined within the limits, 
I have expressed instating the defendant’s objec- 
tions, of showing the want of some necessary qua] i- 
fication, or some miscoiuluct in the office, it goes 
beyond wliat, the authorities warrant. — p. 305. 

Onslow v. Horne, followed. 

Gallwey v. Marshall (supra) and Lumby v. 
Allday, considered. 

Alexander r. Jenluns (1892) 61 L. J. Q. B. 634 ; 
[1892] 1 Q B. 797 ; 66 L. T. 391 ; 40 W. R. 546 ; 
5G J. P. 452 — C.A. LORD HERSCHELL, BINDLEY 
and KAY. L.JJ. 

lindley, L.J. — We have to face decisions 
which show that when a person is merely 
accused of unfitness for an office of honour 
(not of profit, with which we are not dealing), 
that unfitness must be one which would expose 
him to the risk of removal from the office which 
he fills, or seeks to fill. That this is the law was 
settled at least as early as Onslow v. Horne, 
when De Grey, C.J. reviewed some previous 
decisions, and 1 can find no doubt thrown on 
that doctrine m any case which lias been decided 
since. It has been recognised more or l'ess in 
subsequent cases, and neither m Gallwey v. , 
Marshall nor m Lumby v. Allday do we find 
that that principle has "been doubted. I do not 
know that it was expressly sanctioned m the 
last-mentioned case, but I think it was in 
Gallwey v. Marshall. 

Alexander v. Jenkins, considered. 

Booth v. Arnold (1895) 64 L, J. Q. B. 443 ; 
[1S95] 1 Q. B. 671 ; 14 R. 326 ; 72 L. T. 310 ; 43 * 
W. E. 360 ; 59 J. P. 215.— C.A. ESHER, M.R., 
LOPES and RIGBY, L.JJ. 

lopes, L.J. — In my judgment, words imputing 
want of integrity, dishonesty, or malversation to 
any one holding a public office of confidence or 
trust, whether an office of profit or not, are 
actionable per se. On the other hand, when 
the words merely impute unsuitableness for 
the office, incompetency, or want of ability, 
without ascribing any misconduct touching 
the office, then according to the decision in 
Alexander v. Jenluns , no action lies, where the 
office is honorary, without proof of special damage. 
It is said that this view is contrary to the 
recent case of Alexander v. Jenhins ; but a careful 
perusal of that case leads me to a different con- 
clusion [His lordship referred to passages m 
the judgments in that case.] Alexander v. 
Jenhins is, therefore, no authority for the con- 
tention of the defendant, and m the absence of 
authority I should hesitate long before I held 
that words imputing gross misconduct in the 
discharge of the duties o'f a public office were 
not actionable per v, even where that office was 
an office of credit or honour. 

Campbell v. Spottiswoode (1S63) 3 B. & S. 
769 ; 32 L. J. Q. B. 1S5 ; 9 Jur. (N.S.) 
1069 ; 8 L. T. 201 ; 11 W. R. 569 ; S. C. 

3 F. & F. 421, approved and followed. 

Henwood v Harrison (1872) 41 L. J. 0. P 
206 ; L. R. 7 0. P. 606 ; 26 L. T. 938 ; 20 
W. R. 1000, dissented from. 

Merivale r. Carson (1887) 20 Q. B. D. 275 ;»5S 
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L. T. 831 ; 36 W. E. 231 ; 52 J. P 261.— C.A. 

ESHER, M.E. and BOWEN, L J. 

BOWEN. L J. — The present case is not, strictly 
speaking, one of *• privileged occasion. ” In a 
legal sense that term is used with reference to a 
case m which one or more members of the public 
are clothed with a greater immunity than the 
rest. But in the present case we are dealing 
with a common right »f public criticism which 
every subject of the realm equally enjoys — the 
right of publishing a written criticism upon a 
literary work which is offered to public criticism. 
It is true that a different metaphysical exposi- 
tion of this common right is to be fouud in the 
judgment of Willes, J., m Ill'll wood v. Harr won. 
That learned judge and the majority of the 
Court of Common Pleas seem to have treated 
this right as a branch of the general law of 
privilege, and to have found a justification for 
the use of" the word “ privilege ” in the subject- 
matter of the criticism, although there is no limit 
of the number of persons entitled to make the 
criticism. With great respect to Willes, J., I 
agree with the Master of the Bolls that this is 
not so good an exposition of the right as that 
which is given by Blackburn, J and Cromp- 
ton, J. in Campbell v. Spottwioonde . . . Among 
other reasons why I prefer the view of Black- 
burn, J. and Crompton, J. is this, that it leaves 
undisturbed the mode of directing the jury m 
cases of this class which has been ordinarily 
adopted, viz., to begin by asking them whether 
they think the limits of fair criticism have been 
passed. That implies that there is no libel, if 
those limits are not passed. — pp. 282, 283 

Carr v. Hood (1808) 1 Camp. 355, n. ; 10 E. R. 

70], n., observed upon. 

Thompson r. Shacked (1828) M. & M. 187 ; 31 
R. R. 728. 

2. Privilege. 

Revis v Smith (1856) 2o L. J. C. P. 195 ; 

IS C. B. 126 ; 2 Jur. (N.s.) 611 ; 4 W. R. 

506, — c.P., applied. 

Filzjolm r. Mackinder (1861) 30 L. J. C. P. 
257 ; 9 C B. (N.s,) 505 , 7 Jur. (N.S.) 1283 ; 4 
L. T. 149 ; 9 W. R. 477 — ex. ch. 

Dawkins v. Rokeby (lord) (1866) 4 F. & F. 

S06, referred to. 

Dawkins r. Paulet (Lord) (1869) 39 L J. Q.B. 
53 ; L It. 5 Q. B. 94 ; 9 B. & ,S. 76.8 ; 21 L. T. 
584 , 18 W. R. 336.— Q.B ; cookburn, c.J. dis- 
sent mg. 

Dawkins v. Rokeby (Lord) (1875) 45 L. J. 

Q. B. 8 ; L. R. 7 H. L. 744 ; 33 L. T. 196 ; 

23 W. R. 931. — H.L. (E.), considered. 

Royal Aquarium r. Parkinson (1892) 61 L. J. 
Q. B. 409 ; [1892] 1 Q?B. 431 ; 66 L. T. 513 ; 40 
W. R. 450 ; 56 J. P. 404.— C.A. ESHER, m.r , 
FRY and LOPES, L.JJ. 

esher, M r — It is true that, in respect of 
statements made m the course of proceedings 
before a Court of justice, whether by judge, or 
counsel, or witnesses, there is an absolute 
immunity from liability to an action The 
ground of that rule is public policy. It is appli- 
cable to all kinds of Courts of justice ; but the 
doctrine has been carried further ; and it seems 
that this immunity applies wherever there is an 
authorised inquiry which, though not before a 
Court of justice, is before a tribunal which has 
similar attributes. In Dawkins v. Lord Rokeby 


the doctrine was extended to a military Court of 
inquiry. It was 60 extended on the ground that 
the case was one of an authorised inquiry before 
a tribunal acting judicially, that is to say, m a 
maimer as nearly as possible similar to that m 
which a Court of justice acts m respect of au 
inquiry before it. This doctrine has never been 
extended further than to Courts of justice and 
tribunals acting in a manner similar to that 
in which such Courts act. 

Dawkins v. Rokeby (Lord), referred to 

Pnmiose r. Watcrston (1902) 4 Frasir, 783. 
— CT. OP 9ESS. 

Dawkins v. Paulet (Lord) (supra), referred' to. 

Marks r. Frogley (1898) 67 L. J. Q.‘ B. 605 ; 
[1S98] 1 Q. B. 888 ; 78 L. T. 607 ; 46 W. R. 548. 
— C.A. SMITH, CHITTY and COLLINS, L.JJ. 

Royal Aquarium v. Parkinson (supra), 
referred' to. 

Reg. r. L.C.C , Edwardes, Ex parte (1894) 15 
R. 66 ; 71 L. T. 638 — CHARLES and WRIGHT, JJ ; 
Hodson r. Pare (1899) 68 L. J. Q. B. 309 , 
[1899] 1 Q. B. 455 ; 80 L. T. 13 ; 47 W. R. 
241.— C.A. 

Rex v. Williams(l 686) 2 Show 471 , / m put/ned. 

Rex r. Wright (1799) 8 Term Rep. 293 , 4 It. R. 
649. — K.B. 

Grose, J. — The case of R. v. Williams is most 
like this case, but it must be remembered that 
that was declared by a great authority to be a 
disgrace to the country.— p. 297. 

Rex v, Wright (1799) 8 Term Rep. 293 ; 

4 R. R. 649, commented on. 

Curry v. Walter (1796) 1 Bos. k. P. 525 ; 8 
Term Rep. 29S ; 1 Esp. 457 ; 4 R. R. 717 ; 

5 R. R. 743, questioned. 

Rex r. Creevey (1813) 1 M. & S. 273 ; 14 R. R. 
427.— k.b. 

LORD ELLENBOROUGII, c.J.— As to Curry v. 
Walter, it is not necessary for the present purpose 
to discuss that case ; whenever it becomes 
necessary, l shall say that the doctrine there 
laid down must be understood with very great 
limitations ; and shall never fully assent to the 
unqualified terms attributed iu the report of 
that case to Eyre, C.J. — p. 279. 

Curry v. Walter, appro red. 

Lewis v. Levy (1858) 27 L. J. Q B. 2S2 ; 
El. Bl. & El. 537 , 4 Jur. (N.s.) 970 : 6 W. R. 
629.— Q.B. 

Campbell, C.J. — The decision . in Carry 
v. Walter rested on sound legal principles, and 
is now almost universally approved of. — p. 289. 

Rex v. Wright, commented on and approied,. 

Rex v. Abingdon (Lord) (1794) 1 Esp. 226 ; 
Peake 236 ; 5 R. R. 733 ; and Rex v. 
Creevey, distinq wished. 

Wason v. Walter (186S) L. R. 4 Q. B. 73 ; 38 
L. J. Q. B. 34 , 19 L. T. 409 ; 17 W. R. 169 ; 8 
B. & S. 671. 

Kendillon v. Maltby (1842) Car. & M. 402 ; 
2 M. & Rob. 43S, disseutpdfrom 

Munster i Lamb (1883) 11 Q. B D. 588 '; 52 
L. J. Q. B. 726 ; 49 L. T. 252 ; 32 W. R. 248 ; 47 
J. P. S05. — C.A. BRETT, M It. aud PRY, L J 

BRETT, M.R. — From our judgments, it is 

27—2 
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obvious that we dissent from the opinion of 
Lord Denman. C.J , expressed by him at Nisi 
Prius m Kenddlon v. Jlaltby — p. GOS. 

Munster v. Lamb, followed. 

Pedlev r Morris (1891) 61 L J. Q B 21 : 65 
L. T. 526 , 10W E. 12— day and grant ham, jj. 

Munster v. Lamb, referred to. 

Primrose r. Waterston (1902) 1 Fraser 783. 
— CT. OP SESS. 

Williamson v. freer (1872) 43 L. J. C. P. 161 : 
L. II. 9 C. P. 393 ; 30 L T. 332 ; 22 W E. 
S78. distinguished. 

Purcell v. Sowler (1877) 46 L J. 0. P. 308 ; 

2 C. P. D. 215 : 36 L. T 416 : 25 W. E. 
362. — C.A.. considered. 

Pittard r, Oliver (1891) 60 L. J. Q B. 219 ; 
flS'Jl] 1 Q. B. 474 ; 64 L. T. 758 ; 39 W.E. 311 , 
55 ,T. P. IPO — C'.A. ESHEE, M.R . Silt J. HAHN EX 
and KEY. h J. 

ESHEE. M.R. — Williams v. Freer, which was 
tried before me. was wholly different to the 
present case : there the defendant, who was the 
plaintiff’s master, thought that she had com- 
mitted a feh my, and had he written to her father 
or mother to come and see to her. no doubt 
his written communication would have been 
privileged, it being a communication made to 
the girl’s legal guardians. Unfortunately he did 
not adopt this humane course, but sent a tele- 
gram to her father, in which he charged her 
with felony, which telegram was necessarily 
read and copied by the telegraph clerks : and 
the Court held that such a mode of transmitting 
the communication was not privileged. for it was 
not merely a saying of the thing-, to the father 
in the prc-ence of somebody else, but was a 
separate saying of them to the telegraph clerks. 

. . . The effect of what the Court said m that 1 
case ( Purcell v. Sowler") was that, though the 
occasion was privileged as regards the time and 
place at which the words were spoken, and as j 
regards the person who spoke them, yet the : 
matter was not one of public interest, and there- ' 
fore the publication in the newspaper was not ' 
privileged. 

Waring v. M'Caldin (1873) Ir. E. 7 C. L. j 
282. — EX., diet urn dissented from. 

Tompson v. Dash-wood (1883) 52 L. J. Q. B. ; 
425; 11 Q. B. D. 43; 48 L. T. 943.— | 
williams and MATHEW, J.T., orerruled. 

Hebditck r. Maellwame (1894) 63 L. .1. Q. B. 
587 ; [1894] 2 Q. B. 54 ; 9 E. 452 : 70 L. T. 826 ; 
42 W. E. 422 : 58 J. P. 620. — C.A. ESHEE, M.R., 
SMITH and DAVEY, L.JJ. 

ESHEE, m.e. — Mr. Baron Fitzgerald there [in 
Waring v. HI' Cal din) s-aid : - If, without express 
malice, I make a defamatory charge, which I 
lama fide believe to be true, against one whose 
conduct in the respect defamed has caused me 
injury, to one whose duty it is or whose duty I 
reasonably believe to be. to inquire into and redress 
such injury, the occasion is privileged, because I 
have an mteiest in the subject-matter of my 
charge, and the person to whom I make the com- 
munication ha-, on hearing the communication, 
a duty to discharge in respect of it.” That* 
statement is. no doubt, true ; but the learned 
judge has interpolated the words, "or whose 
duty I reasonably believe it to be.” ... I do 
not myself think they were intended to be put 
in, but if they were then I am unable to agree 


with them (p. 590). There [in Tompson v 
Bash wood) a letter containing defamatory state- 
ments of the plaintiff was written by the defen- 
dant under such circumstances as would have 
made the communication of it to the person to 
| whom the defendant intended to semi it a 
privileged communication ; hut the defendant, 
put it' by mistake into a wrong envelope and 
sent, it to another person, -and the Court there 
held that such communication was privileged. I 
think the Court intended to make and did make 
a distinction between the writing of the letter 
and the publication of it. If that be so, I am 
unable to agree with it. It is not the mere 
writing of a libel, hut the publication of it, which 
gives a cause of action. The Court, therefore, 
could not properly draw any distinction between 
the writing and its publication. The real ques- 
tion is whether the publication was made on a 
privileged occasion. I think that the only way 
m which we can deal with Tompson v Bnsh- 
wood is to say that wc cannot agree with it, aud 
that it was wrongly decided. — p. 591 

Davies v. Snead (1870) 39 L. J. Q. B. 202 ; 

L. E. 5 Q. B. 608 , 23 L. T. 126, followed . 

Waller r. Lock (or Loch) (1881) 51 L J. Q. B. 
274 : 7 Q. B. D. 619 , 45 L. T 242 ; 30 W. E. 18 . 
46 J. P. 484— C.A JESSE L, M E , BEETT and 
COTTON, L.JJ. 

Blagg v Sturt (1846) 1« Q B. 899 ; 16 L. J. 

Q. B. 39 ; 11 Jur 1011, distinguished. 

Harrison r Bush (1855) 5 El & Bl. 344 , 25 
L J. Q. B. 25 ; 1 ’jur. (N s ) 846 , 3 W. E 474. 

LOED CAMPBELL, C J. (for the Court).— Ill 
Blngg v. Start a different opinion appears to 
have been entertained; and if that had been a 
solemn decision, the ratio decidendi being that 
such a memorial, bona fide addressed to the 
Secretary of State, is an actionable libel, we 
should have felt ourselves bound by it, and 
lef erred the defendant to a Court of error for 
the purpose of having the doctrine reviewed, 
although a distinction might have been taken 
between the office of town clerk and clerk to the 
justices of a borough, and the office of justice of 
the peace for a county But the substantial 
difference between the two cases is, that in 
Blar/yv Sturt, there was express malice (p.354). 

. . . We think that the authorities considerably 
outweigh the reasoning of the Court in Blagg v. 
Start on the incapacity of the Secretary of State 
to give redress ; and that as the defendant is 
found by the jury on reasonable evidence to have 
presented the memorial to the Secretary of State 
bond fide for the purpose of obtaining redress, we 
are bound to say that he is not a libeller, and to 
give judgment in his favour. — p. 358. 

Harrison v. Bush, applied. 

Wliiteley r. Adams (1863) 33 L. J. C. P. 89 ; 
15 C. B. (N.S.) 392 ; 10 Jur. (n.S.) 470 , 9 L. T. 
483 ; 12 W. K. 153.— C.P. 

Harrison v. Bush, considered and applied. 

Brown i. Houston (1901) 70 L. J K. B. 902 ; 
[1901] 2 K. B. 855 , 85 L. T 160.— C.A. smith, 
M.E., WILLIAMS and STIRLING. L.JJ. 

WILLIAMS, L J — The result, therefore, of the 
rule m Samson v. Bush is that where a man 
has gone down to trial to prove untrue allega- 
tions to be true, he is to receive the costs of the 
j witnesses whom he adduced to prove that false- 
[ hood. Nevertheless, as I have said, I think that 
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we ought not to alter a rule uf such a standing, 
more especially since it is one of such a kind 
that the order of the judge at nisi pruts who 
tries the action can remedy any injustice to 
which it may give rise. It is quite true that in 
ltamson v Bush the judges say that the general 
question of the truth or falsehood of the alleged 
defamatory words is material on the issue of 
express malice 1 say that that is not so It 
may bo or it may not*be. It depends on the 
circumstances of the case 

Brown v. Houston, inapplicable. 

Wright, Crossley k Co., In re (1902) 8(» L. T. 
280.— c. a. williams, Stirling and cozens- 

HARDY, L.JJ. 

Somerville v. Hawkins (1850) 1() (J. B, 583 ; 
20 L J C. P. 131 ; 15 Jur. 450 ; and Spill 
v Maule (1809) 38 L. J. Ex. 138 ; L 11 
4 Ex. 232 ; 20 L. T 675 ; 17 W. It. 805.— 
EX OH., followed. 

Whiteley V. Adams (1863) 15 (' 15. (ns) 
392 ; 33 L. J. C. P. 89 : 10 Jur. (NS ) 470 , 

9 L. T. 483 ; 12 W. It. 153 ; and Wright v. 
Woodgate (1835) 2 C. M k 11 573 , 1 
Tyr. k G. 12 ; 1 Gale 329. — EX., appro rod. 

Laughton i Sodor and Man (Bishop) (1872) 
-12 L. J. P. C. 11 , L R 4 P. O. 495 ; 28 L. T. 
377 ; 21 W. R 204 9 Moore P. (‘ (N.s ) 318 — p 0 

Wright v Woodgate and Clark v Moly- 
neux (1877) 17 L J. Q. B.230 ; 3 Q B. D. 
237; 37 L. T. 694; 20 W. 11. 104, 14 
Cox C. 10. — O.A., observations ap- 

pro red. 

Jenoure r. Delmege (1890) 60 L. J. P C. 11; 
[1891] A. O 73 ; 63 L T 814; 39 W. R. 388; 
55 J. P. 500.— P.C. LORD MACNAGHTEN, SIR B. j 
PEACOCK, SIR It. COUCH and LOUD SHAND. 

Pullman v. Hill & Co. (1890) 60 L. J. Q. B. 
299 , [1891] 1 Q B. 524 ; 64 L. T. 691 ; 
39 W. R. 263. — C.A. ESHETt, M It., LOPES 
and KAY, L.JJ. ; reversing DAY, J., dis- 
tinguished. 

Boxsius r. Goblet (1891) 63 L. J Q. B. 401 ; 
[1894] 1 Q. B 842 ; 9 It. 221 ; 70 L. T. 368 : 42 j 
W. R. 392 , 58 J . P. 670— C.A. ESHER, M.R , | 
LOPES and davey, l.jj. ! 

esher, M.u — Tn Pullman v. II ill S‘ Co. this 
Court held that if a merchant dictates to a clerk 
in his office matter concerning a customer or 
any one else which, if sent by the merchant 
himself to a customer, would be sent on a privi- 
leged occasion, the communication so made to 
the clerk is a publication of that matter to the 
clerk on an occasion which would not be a privi- 
leged occasion The ground of that decision was 
that it was not the ordinary business of a mer- 
chant to write libels to or about his customers, 
and that if he does write what is libellous it is 
not reasonably necessary m the ordinary course 
of business to give it to be copied by a clerk m 
Ins office. . . . The case of solicitors, however, is 
very different from, that of mei chants . . . the 
letter which was so sent to the plaintiff would, if 
it had been written and sent to her by the 
solicitors’ clients, have been sent on a privileged 
occasion, and the solicitors are entitled to 
claim that it is privileged. ... If it was the 
duty of a solicitor to write such a letter on 
behalf of his client on a privileged occasion, does 
it not follow that it is his duty to do so in an 


ordinary and reasonably uoees-ary way for the 
purpose of enabling bun to perform that duty to 
his client. ... I think that where the occasion 
would be privileged as between himself and the 
person to whom he writes the letter, upon the 
ground that if it had been written by Ins client 
it would be privileged, the occasion on winch it 
is communicated to his clerks for the purpose of 
being copied into the letter book, that being a 
necessary and reasonable way of carrying out 
his duty to his client, would also he a privileged 
occasion, and he would not bo liable in an action 
for libel unless malice m fact were proved. — - 
pp 402, 403, 404 

Tuson v. Evans (1840) 12 A. & E. 733, 
overruled. 

Cooke r. Wildes (1855) 5 El. k Bl. 328 ; 3 
G. L. R. 1090 ; 24 L. J. (J. B. 367 ; 1 Jur. (N.S.) 
610 ; 3 W. R. 15«. 

Campbell, c J. (for the Court) — We are next 
to consider whether the rule ought to be simply 
discharged, so as that the verdict for the plaintiff 
should stand. It was certainly held in Tuson v. 
Ei a ns, where there was a communication by 
letter, to which the occasion afforded privilege, 
that, there beiug a comment in excess of the 
privilege, the judge was justified m directing the 
jury that it was a libel, and leaving to them 
only the question of damages. But, upon refer- 
ring to other authorities, we are of opinion that, 
wherever there is evidence of malice, either 
extrinsic or intrinsic, m answer to the immunity 
claimed by reason of the occasion, a question 
arises which the jury, and the jury atone, ought 
to determine This has been the universal 
course where extrinsic evidence of malice has 
been adduced. . . . These authorities, we think, 
outweigh the decision m Tuson v. Enins , which 
passed only on refusing a rule for a new trial, 
the defendant’s counsel rather arguing that there 
had been no excess than that the question should 
have been loft to the jury. — p. 341. 

Lewis v. Clement (1820) 3 B. & Aid. 702 ; 22 
R. R. 530 ; S. C. now. Clement v. Lewis (m 
error) 7 Moore 200 . 3 Br. & B. 297 , 10 Price 
181 ; 22 R. R 533 

Macdougall v. Knight (1886) 55 L. J. Q. B. 
464 ; 17 Q B. D. 636 ; 55 L. T. 274 ; 34 
W. R. 727 ; 51 J. P. 38.— G.A., discussed 
and appro ted. 

Macdougall r. Knight (1890) 59 L. J. Q. B. 
517 ; 25 Q. B. D. 1 ; 63 L. T. 43 ; 38 W. R. 553 ; 
54 J P. 788 ; 6 Times L R. 276.— C.A. ESHER, 
M.R., pry and LOPES, L..TJ. 

Lewis v. Levy (1858) E. B. A E. 537 ; 27 
L. J. Q B. 282 ; 4 Jur. (n S.) 970 j 6 
W. R 629, applied. 

Macdougall v. Knight (1889) 68 L. J. Q. B. 
537 , 14 App. Cas. 194 ; GO L. T. 762 , 38 W. R. 
44 ; 53 J. P. 691.— H.L. (E.) LORDS HALSBURY, 
LC., WATSON, BI! AM WELL, PITZGEBALD and 
MACNAGHTEN. 

Lewis v. Levy and Tlsill v.. Hales (1878) 
47 L, J. C. P 323 ; 3 C P. D. 319 ; 38 
L. T 65 , 26 W. II. 371 , 14 Cox 0. C 61, 
applied. 

lvimber v Press Association (1S92) 62 L. J. 
Q B. 152 ; [1S93] 1 Q. B. 65 , 4 R. 95 ; 67 L. T. 
515 ; 41 W. R. 17 ; 57 J. P. 247.— C.A. ESHER, 
M.R., LOPES and ICAY, L.JJ. 
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3. PRACTICE AND PROCEDURE. 

Williams v Beaumont (1833) 10 Bing 2(i0 , 

3 M. Sc. 703 ; 3 L. J. C. P. 31 ; Metro- 
politan Saloon Omnibus Co. v Hawkins 
(1859) 4 H. & N. 87 ; 28 L. J. Ex. 201 ; 

3 Jur. ( N.s ) 220 ; 7 W It. 203 , and Man- 
chester Corporation v Williams (1800) (JO 
L. J Q. B. 23 ; [1801] 1 <}■ B. 94. 90 ; 03 

I, T. 803 ; 30 W. It. 302 ; 34 J. P. 712 — 
DAY and LAWRAXCE, J.I , followed 

South Hettmi Coal Co /.North Eastern News 
Association (1893) 03 L J Q B. 293 ; [1S94] 

1 Q. B. 13.) ; 9 It. 240 ; 09 L. X. 844 ; 42 W. It. 
322; 3S ,J. P. 190.— C.A. ESHER, M.R., LOPES 
and KAY, L.JJ. 

Nelson v. Dixie (1736) Cas. temp. Hardw. 
303. diet a disapproved. 

Cook r. Cox (1814) 3 M. & S. 110. 
kllenborough, c.J. (for the Court).— rTen 
judges in Ur. Sacliercrell' s Case- (3 State Trials, 
828) delivcied an unanimous opinion (no others 
being present ) that “ by the law of England and 
constant practice, m all prosecutions by indict- 
ment or information, for crimes or misdemeanours 
by writing or speaking, the particular words, 
supposed to be criminal, ought to be expressly 
specified m the indictment or information.’’ 
There seems to be no reason for nny difference m 
this respect between civil and criminal cases, the 
action arises ex ilelu-to. The words supposed to 
be used by Lord Hardwicke in JYeUon v. Dixie , 
were merely thrown out at Nisi Pnus, and not 
material to the point ruled by him m that cause, 
and they are evidently founded on a mistake ; as 
there are no such precedents m Rastall as he 
supposes. Unless the very words are set .out by 
which the charge is conveyed, it is almost, if not 
entirely, impossible to plead a recovery in one 
action in bar of a subsequent action for the same 
cause. — p. 116. 

Davis v. Lewis (1796) 7 Term Ilep. 17 ; 4 

II. R. 373, disapproved. 

Northampton’s (Lord) Case (1612) 12 Coke 

134, questioned. 

IPPherson r. Daniels (1829) 10 B. & C. 263 ; 
3 M. & By. 231 ; 8 L. J. (O.S.) K. B. 14. 

bayley, J. — Upon the great point, viz., whether 
it is a good defence to an action for slander, for 
a defendant to show he heard it fiom another, 
ami at the same time named the author, I am of 
opinion that it is not. UordJYi’rthanipt oris Case was 
undoubtedly mentioned without disapprobation 
by Lord Kenyon [in Davis v. Lewis'] , a man of 
very powerful mind, acute discrimination, and 
great learning. But whatever respect I may 
feel for the memory of that noble and learned 
judge, i cannot carry that respect so far as to 
surrender my own judgment. — p. 269. 

Northampton’s (Lord) Case, referred to. 
Tidrnan r. Ainslie (1854) 10 Ex. 63. „ 
pollock, c.jb. (for the Court). — The doctrine 
of Lord Xorthamptua's Case, assuming it to be 
law, has never been applied to written slander, 
in which the repetition, by being more largely 
circulated, produces a greater injury to the 
individual slandered. — p. 66. 

J’Anson v. Stuart (1787) 1 Term Bep. 748 ; 

1 B. B. 392 : and Hickinbotham v. Leach 

(1842) 11 L. J. Ex. 341 ; 10 JL W. 361 : 

2 L>. (N.S.) 270, considered and applied. 

• Zierenberg t . Labouehere (1893) 63 L. J. Q. B. 


89 ; [1893] 2 Q. B 183 ; 4 B. 461 ; 69 L.T. 172 ; 
11 W. E 675 : 57 J. P. 711.— C.A. ESHER, M.R.. 
bowen and KAY, L.JJ. See judgments. 

Lane v. Applegate (1816) 1 Stark. 97 ; 18 
B E. 750, approved 

Boosey r. Wood (1863) 3 H. & C 184 ; 34 L. J. 
Ex. 65; 11 Jur. (N.S.) 181 , 11 L. T. 639 ; 13 
W.R 317. 

Roselle v Buchanan (1886) 55 L J. Q. B. 
376 ; 16 Q. B. D. 656 ; 34 W. B. 488.— 
GROVE and Stephen, jj., distinguished. 

( touraud / . Fitzgerald (1888) 37 W. B. 265. — 

C A ESHER, M.R. and LOPES, L.J. 

The above case distinguished as applicable only 
to actions for slander. 

Baldwin v. Elphinston(1775) 2 W. Bl. 1037. — 
EX. CH., disapproied. 

Watts r. Fraser (1837) 7 A. &E. 223. See S. G. 
(1833) 7 Car. & P. 369. 

lord denijan, c.J. — One authority ( Baldwin 
v. JElphinstini ) was cited, where the Court of 
Exchequer Chamber held that printing must, 
prund facie, be understood to be a publishing, 
because the matter, must be delivered to a com- 
positor and other workmen ; but it does not 
follow, as of course, from a work being printed, 
that the party sending it forth employed a com- 
positor or other workmen. We cannot, there- 
fore, act upon that case.— p. 233. 

Scott v. Sampson (1882) 51 L. J. Q.B. 380 ; 

8 Q. B. D. 491 ; 46 L. T. 412 ; 30 W. R. 
541 ; 46 J. P. 408.— MATHEW and CAVE, 
JJ., do sting it ished. 

Wood r. Durham (Earl) (1888) 57 L J. Q. B. 
547 ; 21 Q. B. D. 501 ; 59 L. T. 142 ; 37 W. R. 
222. — MANISTY and HAWKINS, JJ. 

Emmens v. Pottle (1885) 55 L, J. Q. B. 51 ; 
16 Q. B. D. 354 ; 53 L. T. 808 ; 34 W. It.' 
116; 50 J. P. 228 — C.A. ESHER, M.R, 

cotton and bowen, L.JJ., explained. 

Vizetelly r. Mudie’s Select Library (1900) 69 
L. J. Q. B. 645 ; [1900] 2 Q. B. 170— C A, 
A. L. SMITH, VAUGHAN WILLIAMS and ROMER, 

L. JJ. 

A. l. smith, l.j. — T hat was a case in which the 
defendants sold a newspaper containing the libel 
complained of, and the jury, in answer to 
questions put by the judge, found that the defen- 
dants did not know that the newspaper contained 
the libel; that it was not by negligence that 
they did not know that there was a libel m the 
newspaper ; and that they did not know that the 
newspaper was oE such a character that it was 
likely to contain libellous matter, nor ought they 
to have so known. Judgment having been 
entered for the defendants, upon these findings, 
the plaintiff appealed, and upon the appeal the 

M. R. (Lord Esher), after stating that the sale of 
the newspaper made the defendants prime facie. 
liable, and called upon them to show some cir- 
cumstances absolving them from liability, con- 
tinued : I am not prepared to say that it would 
be sufficient for them to show tnat they did not 
know of the particular libel. But the findings of 
the jury make it clear that the defendants did 
not publish the libel. Taking the view of the 

! jury to be right, that the defendants did not 
! know that the paper was likely to contain a libel, 
' and still more, that they ought not to have known 
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this, which must mean that they ought not to 
have known it, having used reasonable care, the 
case is reduced to this • that the defendants were 
innocent disseminators of a thing which they 
were not bound to know was likely to contain a 
libel. That being so, I think the defendants are 
not liable for the libel.” Were the circumstances 
in this case similar ? ... It seems to me that 
there was ample evidence to satisfy the jury m 
finding that there was a*want of due care in the 
way in which the defendants carried on their 
business, by reason of which they failed to dis- 
cover that the book contained the libel. The 
result is that the defendants did not obtain from 
the ]ury the finding which was necessary to 
establish the plea which was established m 
Emmens v. Puttie that the defendants did not 
publish the libel. — pp. 647, (‘>48. 

4. Damages. 

Vicars v. Wilcocks (1S06) 8 East 1 ; 9 R.R. 

3(51, commented on. 

Ashley v. Harrison (1703) Peake 104 ; 1 Esp. 

48 ; 3 E R. 686, questioned. 

Liunley r. Gye (1833) 2 El. & Bl. 216 ; 22 

L. J. Q. B. 463 ; 17 Jur. 827 ; 1 W. R. 432/ 
WIGHT MAN, J.— The case of Vicars v. THZ- 

eocks, which, though it has been much brought 
into question, has never been directly overruled, 
was relied upon as an authority upon this point 
for the defendant. That case, however, is 
clearly distinguishable from the present upon 
the ground suggested by Tindal, L.C.J., m 11 ard 
v. Weeks (7 Bmg 211 ; 0 L. J. (o.S.) C. P. 6 ; 4 

M. & P. 706), that the damage in that case, as 
well as m t lours v. Wilcocks, was not the 
necessary consequence of the original slander 
uttered by the defendants, but the result of 
spontaneous and unauthorised communications 
made by those to whom the words were 
uttered by the defendants (p. 237). Two 
cases, however, were cited for the defen- 
dant, as direct authorities against the mainten- 
ance of the present action. The first was that 
of Ashley v. Harrison, m which the plaintiff 
declared that he had letained Madame Mara to 
sing publicly for him in certain musical perform- 
ances which he exhibited for profit at Covent 
Garden Theatre, but that the defendant, contriv- 
ing to lessen his profits and to deter Madame 
Mara from singing, published a libel concerning 
her which deterred her from singing, as she could 
not smg without danger of being assaulted and 
ill-treated in consequence of the libel. Lord 
Kenyon held at Nisi Prius, that the action was 
not maintainable, as the injury was too remote. 
The case does not appear to have undergone 
much discussion ; it was only a decision at Nisi 
Prius ; but it is clearly distinguishable from the 
present, as Madame Mara was deterred from 
singing, not directly in consequence of anythmg 
done by the defendant, but m consequence of 
her fear that what he chd might induce some- 
body else to assault and ill-treat her. The injury 
m that case may have been well held to be too 
remote ; but it does not at all resemble this, 
where the loss is the direct consequence of the 
defendant’s act. — p. 243. 

Vicars v. Wilcocks, commented on. 

Allsop v. Allsop (1860) 29 L. J. Ex. 316 ; 6 

PI A N. 634 ; 6 Jur. (n.S.) 433, approved. 
Lynch r. Knight (1861) 9 H. L. Gas. 577 ; S 
Jur. (n.S.) 724 ; 5 L. T. 291. 


Campbell, L.c. — From some expressions of 
Lord Ellenborough m Vt cars v. Wilcocks , it is 
argued that such an action will not lie, where 
the act is wrongful as between the party who 
does the act and the party to whom it is done. 
But if there be any error in that case, I think it 
was in supposing that the offence imputed to 
the servant, even if he had been guilty of it, 
would not have justified his master in dismiss- 
ing him from his service. I do not consider Lord 
Ellenborough to have held that, although the 
imputation, if true, would have justified the dis-. 
missal, the action would not lie, because the 
imputation was false, and the thsmissal was 
wrongful. — p. 590. 

Lynch v. Knight, followed. 

Chamberlain w. Boyd (1883) 52 L. J. Q. B. 
277 ; 11 Q. B. D. 407 ; 48 L. T. 328 ; 31 W. R. 
572 ; 47 J. P. 372. — C.A. COLERIDGE, C.J., 
BRETT and BOWEN, L.JJ. 

Allsop v. Allsop (supra), considered. 

Wilkinson v. Downton (1897) 66 L. J. Q. B. 
493 ; [1897] 2 Q. B. 57 ; 76 L. T. 493 ; 45 W. R. 
525. — WRIGHT, J. 

Ward v. Weeks (1830) 7 Bing. 211 ; 4 
M. & P. 796, 9 L. J. (o.S.) C. P. 6, 
followed. 

Parkins r. Scott (1862) 31 L. J. Ex. 331 ; 1 
H. & C. 153 ; 8 Jur. (N.S.) 593 ; 6 L. T. 394 ; 10 
W. R. 562. — EX. 

Ward v. Weeks and Dixon v. Smith (1860) 
5 H. & N. 450 ; 29 L. J. Ex. 125 ; 8 VV. R. 
C. L. Dig. 73, observed upon. 

Ridmg v. Smith (1876) 1 Ex. D. 91 ; 45 L. J. 
Ex. 281 ; 34 L. T. 500 ; 24 W. R. 487. 

kelly, C.B. — The cases of Eicon v. Smith and 
Ward v. Weeks clearly show that an action is 
not maintainable for slander of a man in his 
trad $ without proof of special damage directly 
arising from the speaking of the words, and not 
merely from their repetition. I am bound to 
say that I hope myself that those cases may he 
brought before the Court of last resort to see if 
a person is not liable for the natural conse- 
quences arising from the repetition of slander 
uttered by him in the presence of a number of 
other persons. I cannot doubt that he who is 
the original author of a slanderous statement is 
responsible on all principles of justice. But 
those cases decide that he is not and we are 
bound by them. — p. 488. 

Ward v. Weeks and Parkins v. Scott, 

affirmed. 

Clarke c. Morgan (1877) 38 L. T. 354 .— Q.b.d. 


DISCOVERY. 

1. Documents. 

2. Interrogatories. 

3. Objections to Disclosure. 


1. Documents. 

Johnson v. Smith (1877) 36 L. T. 741 ; 25 
W. R, 539. — ex. ; and Healy v. Smith 
(1878) 4 L. R. It. 72. — C.A., discussed. 
Powell r. Heffernan (1879) 4 L. R. Ir. 703. — 
PAL1ES, C.B. and FITZGERALD, B. 
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Peru iiffepublicj v. Weguelin (1875) L. 11. 
20 E(j. 110 — V.'C., explained and applied. 

(Jo. hi lliea (Republic) r. E danger (1875) 15 
L. J. Ch. 113 ; J Ch D. 171 : 35 L T. 752 , 21 
W. 11. 151. — C.A. JAMES and HELLISH, L.JJ. 
and blackbukx. J : reversing 33 L. T. 632 : 
21 \v. R 100.— MALI NS. V.-C. 

Costa Rica (Republic) v. Erlanger, prin- 
ciple applied. 

Willis k On. r. Baddelev (1892) 61 L. J. q. D. 
761) ; [181)2] 2 Q 13. 321 ; 67 L. T. 2U6 , 10 
W. K. 577. — C.A ESHEH, M.E., BOWEN and 
A. l. smith, L.JJ. . reversing 67 L. T. 60. See 
post, col. 855. 

MacAUister v. Rochester (Bishop) (1S80) 10 
L. J. C. P. 113 , 5 C. P. D. 101 ; 12 L. T. 
181 : 28 W. It 584.' — LINDLEY and LOPES, 
.T,T.. distinguished. 

Mulloy r. Kilby (1830) 15 Ch. D. 162 . 29 
W. 1!. 127. — C A. JESSEL, M.E., COTTON and 
THEsIGER, L.JJ. 

thesioce. L j. — The parties there had obtained 
a mle making them parties, and there was a 
litigation between them and the plaintiff. — ■ 
p. 165. 

MacAUister v. Rochester (Bishop), fallowed. 

Molloy v. Kilby, distinguished. 

Eden > . Weardale Iron and Coal Co. (1887) 
31 Ch D. 223 ; 56 L. J. Ch. 178 ; 55 L T. 860 ; 
35 IV. R. 235.— C.A. 

cotton, l.j — In the latter ease there was no 
issue betweeu the plaintiff and the third party 
in the original action. 1 1 was a case of counter- 
claim to which the plaintiff and the third party 
were co-defendants. — p. 22)5. lindlky and 
LOPES, L.JJ. eoncimed. 

Brown v. Watkins (1S85) 55 L. J. Q. B. 
126 ; 16 Q. B. D. 125 ; 53 L. T. 726 ; 31 
W. Pt. 293.— MATHEW and SMITH, JJ., 
explained. 

Shaw r. Smith (1886) 18 Q. 13. D. 193 ; 56 
L. J. Q. B. 171 ; ’56 L. T. 10 : 35 W. R. 188 ; 3 
Times L. It. 168. — c.A. 

esher. M.R. — 1 think that Brown v. Wat him 
was rightly decided, though there is a phrase 
used in the judgments in that case, which, if 
unexplained, might possibly lead to a mis- 
apprehension. I think, however, that the mean- 
ing which I should give to that phrase is perfectly 
consistent with the decision. The judges there 
use the expression “ opposite party.” That may 
be construed to mean that the application must 
be as between plaintiff and defendant. But iu 
the Chancery Division it may often be necessary 
to adjust rights in the action between two plain- 
tiffs or two defendants, and I should construe 
the passages of the judgments in Brown v. 
Waf bins, where it is said that the application 
must he against an opposite party, as meaning 
not tlrnt it must in all cases be by plaintiffs 
against defendants or vice versa, but that it 
must he by and against parties between whom 
there is some right to be adjusted in the action. 
— p. 197. 

LINDLEY and lopes, l.jj. to the same effect. 

Shaw v. Smith, applied , Alcoy and Gandia 
By. v. Greenhill (Xo. 2) (1896) 74 L. T. 345.— 
Stirling, J. ; distinguished, Spokes v. Grosvenor 
Hotel Co. (1897) 66 L. J. Q. B. 572 ; [1897] 2 
Q. B. 12 i ; 76 L. T. 679 ; 45 W. II. 546.— C.A. 


Hancock v. Guerin (1878) 4 Ex. D 3 ; 27 
W. R 112 — EX , rui side red. 

Union Bank of London v. Mauby (IS 79) 18 
Ch D. 239 , 49 L J. Ch 106 ; 41 L T 393 , 28' 
W. It. 23 — C.A. 

JAMES. L J — I do not think that it is neces- 
sary for us to examine minutely Hancmdi v. 
Guerin. There is a great deal to be said m 
support of the proposition that it ought not to 
be a matter of course for n plaiutiff to rush in at 
once with an application for production as soon 
as his statement of claim has been delivered. 
The Court ought to have the power of saying 
that it will refuse production, and I do not say 
that it was wrong to refuse it in Hancock v. 
Guerin. — p. 241. 

BAGGALLAY, L.J. — As regards Hancock v. 
Guerin ... 1 am not prepared to say whether 
I should have concurred in the decision, but J 
certainly cannot accede to the general proposi- 
tion stated in the keaduote to that case. — ih. 

thesiger, L.J. — There is no occasion to decide 
whether the general rule in Hancock v. Guerin 
was rightly laid down, but as at present advised 
I am not prepared to dissent from that case. — - 
p. 242. 

Hancock v Guerin and New British Mutual 
Investment Co. v Peed (1878) 3 0 P. I). 
196 , 26 W. R. 354. — C.P.D., referred to 

Philipps v Philipps (1878) 48 L. ,J. q. B. 
135 ; 1 q. B JJ. 127 ; 39 L. T 556 ; 27 
IV R 136 — c A., discussed and explained. 

Philipps i. Philipps (1879) 4u L. T. 815 ; 27 
\V. R. 939 — DENMAN and LINDLEY, JJ. 

New British Mutual Investment Co. v. Peed, 

discussed. 

Powell r. Heffernan (1879) 4 L. 11, Ir. 703. 

New British Mutual Investment Co, v. Peed, 

followed. 

Wrentmorc r. Hagley (18S2) 46 L. T. 741. — 
FIELD and CAVE, JJ. 

New British Mutual Investment Co. v. Peed, 

not followed. 

Daniel v. Ford (1882) 47 L. T. 575.--CH1TTY, J. 

Webster v. Whewall (1880) 49 L. J. Ch. 
704 ; 15 Ch. D. 120 ; 42 L. T. 868 28 

W. II 951.— denman. J., observed on. 

Quilter r. Heatly (18S3) 23 Ch: D. 42 ; 48 
L. T. 373 ; 31 W. R 331.— C.A. ; i urging 
CHITTY, J. 

jessel, M.u — Webster v. Whewall has been 
referred to, but I think only on account of a 
dictum contained in it. Speaking for myself I 
do not pay much attention to the dicta of 
modern judges, as I consider it my duty to 
decide for myself. This, of course, does not 
apply to decisions of modern judges, nor to old 
recognised dicta by eminent judges. In Webster 
r. Whewall there is nothing but a dictum to 
help the plaintiff. I think no judge on the 
bench would have excluded in evidence the deed 
there in question, though he might not have 
given the same reasons for admitting it. I have 
not the least doubt that the conclusion arrived 
at was right, though there are in the j udgment 
one or two dicta which had better have been 
differently worded. — p, 49. 

lindley and bowen, l.jj. to the same effect. 
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Cashin v. Cradock (187(5) 2 Ch D. 140 ; 34 
L. T. 52.— bacon, v-c., no in in rated on. 

OuaLn Rica (Republic) r Strousberg (1879) 
'11 Oh. D. 323 , 40 L. T 401 , 27 W. R. 512.— 
C.A : reversing FRY, J. 

BAG-CALL ay, L.J — I desire to guard myself 
against expressing any opimou that there is no 
right, under the new rules, to apply for the pro- 
duction of documents previously to the delivery 
of the statement of claim. Bearing in mind the 
decision of the V.-(J. m Catkin v. Cmdoeh, 1 
de-are an opportunity of considering for myself 
whether I should take the same view as was 
taken by the V -0. m that case — p. 326. JAMES 
and Bit AM WELL, L.JJ. concurred. 

Costa Rica (Republic) v. Strousberg, dis- 
tinguished. 

Whitwham r. Moss (1 895) 73 L. T. 57. 

north, j. — There are. I think, two grounds on 
which that case [Republic of Costa Rich v . 
Strousberg] can be distinguished from the present 
one. There the defendant had no opportunity of 
making his defence, he had not even appeared. 
Here I have heard a full statement of what the 
defendant calls his case And, secondly, in that 
case the documents had come properly into the 
possession of the defendant during Ins employ- 
ment as agent for the Republic His employ- 
ment had ceased, and then the Republic tried 
to get the documents back from him, hut Ins 
possession was originally lawful and proper. In 
this ease it is not even alleged that the docu- 
ments were ever m the defendant’s possession at 
all, except in the sense that he was a clerk m the 
office in which they were, and produced them to 
persons having a right to see them. — p. 58 

Hardwick v. Wright (1865) 11 Jur (n.s.) 
297 ; 12 L. T. 138; 13 W. R. 560, 590.— 
V.-c , distinguished. 

Orowe r. Bank of Ireland (1871) 19 W. R. 
910 ; Ir. R, 5 Eq. 578. — o'HAGAN, L O 

Republic of Liberia v. Roye (1876) 45 
L. J. Ch. 297 ; 1 App. Cas. 139 ; 34 L. T. 
145 ; 24 W. E 967 — H.L. (e.), applied. 

Higginson v. Hall (1879) 48 L. J. Ch. 250 ; 10 
ph. D. 235 ; 39 L. T. 603 , 27 W. R. 469.— 
MALIKS, V.-C. 

Higginson v. Hall and Crowe v. Bank of Ire- 
land, dissented from 

Dyke v. Stephens (18S5) 30 Ch. D. 189 ; 55 
L. J. Ch. 41 ; 53 L. T. 561 ; 33 W. R. 932. 

PEARSON, J — . . Jhggniwiiv. Hall, m which 
Malms, V.-C. made an order that the next friend 
of a lunatic should make an affidavit as to docu- 
ments ; all I have to remark on that case is that 
counsel for the lunatic consented and almost 
invited the order, and I cannot help thinking 
that, if the case had been properly argued the 
V.-O would have seen that the order ought not 
to have been made The next case was one 
before Lord O’Hagan, Crowe, v. Ranh of Ireland. 
I have . . . the highest respect for the judg- 
ment of Lord O’ Hagan. I do not know under 
what circumstances the order in that case was 
asked for ; all T can say is, that if the judgment 
is correctly reported, 1 cannot agree with hnn m 
thinking that the case of a company is the same 
as .that of an infant, A company is perfectly 
responsible in every sense. And the reason of 


making an order that an officer shall make an 
affidavit, is for the benefit of the company from 
whom discovery is required The ordinary course 
would be that the corporation should make an 
affidavit, but a corporation cannot make an 
affidavit. If a corporation dul not comply with 
the order, the proper consequence would he that 
the goods of the corporation should be sequestered. 
The corporation then says to the Court, Will 
you accept the affidavit of an officer / and the 
officer is put. in the place of the corporation, and 
in that way makes an affidavit for the corpora- 
tion. That is not the case against an infant. ; 
ceitaiuly I cannot make an order against the 
next friend who does not represent the infant, 
and is not within the terms of the rule. — p. 191. 

Corsellis, In re, Lawton v. Elwes (1883) 
52 L. J. Ch. 399 ; 48 L. T. 425 ; 31 W. R. 
414 — KAY, J , applied. 

Ingram r Little (1883) 11 Q B. D. 251 ; 81 
W. R. 80 S. — COLERIDGE, C.J., DENMAN and 
MANISTY, JJ. 

Whyte v. Ahrens (1884) 54 L. J. Ch 145 ; 
26 Ch. I). 717 , 50 L. T. 344 ; 32 W. R 
649.— C.A. COTTON, L.J.; PRY, L.J. (lls- • 
/.rating : ujfinnini/ bacon, V.-C . discussed. 

Leitcli r. Abbott (1886) 31 Oh. 1). 374; 55 
L. J. (Jh. 460 , 54 L T. 258 ; 34 \V. R. 506 ; 50 
J. Ik 441.— C.A.; rurrrsnuj ohitty, J. 

cotton, L J. — .The contention of the defendant 
comes to this, that the judge is to decide whether 
lie did or did not act 111 violation of his duty 
before he gives the discovery. Ft is said that 
Wligte v Ahrens is ail authority for this pro- 
position The defendant cannot, however, well 
rely on my judgment m that case, for. if the 
judge had a discretion, I think it has been 
wrongly exercised here But, no doubt, Ery. L.J. 
did in that case think that fraud being alleged 
by the plaintiff, particulars of the fraud ought 
to have been given before he could be entitled to 
discovery. Is that the effect of rule (> of 
Ord. XIX. 1 There is here a general allega- 
tion of fraud, and the plaintiff wants the dis- 
covery to enable him to prove his allegation. It 
may be that he will afterwards have to amend 
his pleadings, but to say that he must give 
details of the fraud 111 the first instance would 
be to reduce the right of discovery in cases of 
fraud to very narrow limits indeed. I do not, 
however, think that that case applies, for there 
is here a statement of the ' nature of the fraud 
alleged. — p. 376. 

bowen, L J., who concurred, said • Then arises 
the question on which Cotton, L.J. and Fry, L.J. 
are not entirely at one, and I am, therefore, obliged 
to state my own vi £w 1 do not think it neces- 
sary to say anything in order to show that the 
old rule of pleading is a good rule — that, in order 
to open a settled account, specific errors in the 
account must be stated. I 11 Parkinson v. II au- 
burn (L R. 2 H. L. 1), Lord Uranworth added to 
what Lord Westbury said: “I think without 
wishing to hold parties strictly or technically to 
the rule, the substance of it ought always 
regularly aud rigidly to he insisted upon.’ ’ W Ab- 
out expressing any opinion which of the two 
learned lords stated the rule more accurately, 1 
think rule 6 of Ord. XIX. is only a rule of plead- 
ing, and I believe that this has been so decided 
by the C. A.— p 378. 

PRY, L.J. doubted. 
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Whyte v. Ahrens and Leitch v. Abbott, dis- 
cussed find applied. 

Thompson v. Birkley (1882) 17 L. T. 700 ; SI 
W. E. 231 . — Hawkins and w. williams, 
jj ..j allowed. 

Sachs, r. Spellman (1887) 57 L J. Ch. 638 ; 37 
Ch. D. 293 : 38 L. T. 102 ; 36 W. R. 4S9 — 
NORTH. .T. 

Thompson v. Birkley, followed. 

Knight r. Engle (1889) 61 L. T. 780. — CO r.i> 
RIDGE. O.J. and JIATHEW, J. 

Leitch v. Abbott, Edelsten v. Russell (188S) 
37 L. T. 927 . — kekewich, J. ; and Sachs 
v. Spielman, distinguished. 

Wnolfe r. Automatic Picture Gallery (1902) 19 
llep. Pat. Gas. 161 . — kekewich, j. 

Noel v. Noel (1863) 1 De G. J. & S. 168 ; 32 
L. J. Ch. 676 ; 2 N. E 291 ; 9 Jur. (N.s.) 
3S9 ; S L. T. 355 ; 11 W. E. 791.— L.JJ.. 
afaerred on. 

Wright r. Pitt (1868) L. R. 3 Ch. 809 ; 16 W. E. 
1073. 

wood. L.J. — If, indeed, as m Noel v. Noel, } r ou 
can show that the deponent has made on oath a 
statement which is inconsistent with his affi- 
davit. then his affidavit is proved^ by himself to 
be insufficient, and the Court will compel him to 
make a further affidavit. It is now attempted, 
by force of Turner. L.J.'s expression of “ reason- 
able suspicion,” to cairy the rule far beyond 
anything that was decided m that case. It is 
urged that a man cannot have land without 
having title-deeds, but that is not so ; his 
ancestor may have mortgaged the land, so that 
he may never have had any deeds in his posses- 
sion. My opinion has always been, that in order 
to make the principle of Noel v. Noel applicable, 
it must be shown that the party has made some 
admission throwing discredit on the sufficiency 
of his affidavit. — p. 810. 

SELWYN, l.j. — E ven if we were to adopt the 
expression " reasonable suspicion used in Noel 
v. Noel, which I do not think a very happy one, 
buch suspicion must, I think, be one founded on 
the pleadings and affidavits. — p. 811. 

Noel v. Noel, refereed to. 

Lvell t. Kennedy (1884) 53 L. J. Ch. 937 ; 27 
Ch. D. 1 ; 50 L. T. 730.— c.A. (see col. 870). 

Phelps v. Olive (1835) 4 Beav. 549, n. ; and 
Fortesoue v. Fortescue (1876) 34 L. T. 
847:24 W. II. 945 —hall, v.-c., explained. 

Taylor r. Batten (1S78) 48 L. J. Q. B. 72 ; 4 
y. B. D. 85 ; 39 L. T. 408 ; 27 W, E. 106.— C.A. 

COTTON, L.J. (for self, BKAMWELL and BRETT, 
l.jj.).— It [Phelps v. OH re] amounts to this, 
that the mere statement, “ I have seen a bundle of 
letters," is not sufficient identification. But here 
we have much more than that. We have the 
papers numbered 50 to 76 in a bundle marked and 
initialled. . . . The affidavit there [Fortescue V. 
Fortescue] was with regard to certain deeds, 
which it described merely as a bundle of deeds 
relating to the defendant’s title, and the V.-C. 
held that the affidavit was not sufficient. This 
is within the principle of our decision. It is true 
that in ordering a better affidavit the V.-C. says 
that the plaintiff is entitled to a proper discovery 
of the instrument which would take away his 
title, and that he is entitled to know whether 
that instrument is in the possession of the de- 
fendant, and that giving a pi oper schedule would 


show that. If the decision was that the plaintiff 
was entitled to a detailed schedule showing the 
nature of the defendant’s title, we should not 
agree with it. But that is not the decision. — • 
p. 74. And see post , col. S55. 

Taylor v. Batten, appeared. 

Gardner r. Irvin (1878) 48 L J. Ex. 223 , 4 
Ex. D. 49 ; 40 L. T. 35 ; 27 W. E. 142.— c.A. 
BUA3IWELL, BRETT and COTTON, L.JJ. 

Taylor v. Batten and Jones v. Monte Video 
Gas Co. (1880) 49 L. J. Q. B. 627 : 5 Q. B. D. 
356 ; 42 L. T. 639 ; 28 W. E. 758.— C.A. 
BRETT, COTTON and THESIGER, L.JJ., 
followed. 

Mansell v. Feeney (1S61) 2 J. & II. 320 ; 4 
L. T. 437; 9 W. E. 610.— wood, V.-C., 
commented on. 

Bewicke e. Graham (1S80) 50 L. J. Q. B. 396 , 

7 Q. B. D. 400 ; 44 L. T. 371 ; 29 W. E. 436.— 

C. A. COLERIDGE, C.J., BAGG ALLAY and BEAM- 
WELL, L.JJ. 

Jones v. Monte Video Gas Co., followed , 
Eoss r. Dublin United Tramways Co (1881) 8 
Ir. L. E. 213. — palles, c.b. and Fitzgerald, b. ; 
discussed, Compagme Financiere du Pacifique i. 
Peruvian Guano Co. (1882) 52 L J. Q. B. 181 ; 
11 Q. B. D. 55 ; 48 L. T. 22 ; 31 W. E 395.-C.A. 
BAGGALLAY and BRETT, L.JJ. 

Compagnie Financiers du Pacifique v. Peruvian 
Guano Co., applied, Dinn r. Brandon (1885) 1 
Times L E. 598. — grove and DENMAN, jj. ; dis- 
tinguished, Emmerson v. Jnd, Coope & Co. (1886) 
55 L. J. Ch. 903 ; 33 Ch. D. 323 ; 55 L. T. 422 ; 
34 W. E. 636, 778— c.A. cotton, lindley and 
LOPES, L.JJ. ; reversing 54 L. T. 757.— OHITTY, J. 
And see col. 875. 

Jones v. Monte Video Gas Co., explained. 
Hall r. Truman. Hanbury & Co. (1885) 29 Ch. 

D. 307 ; 54 L. J. Ch. 717 ; 52 L. T. 586.— O.A. ; 

ajh ruling kay, j. # 

cotton, l.j. — Jones v. Monte Video Gas Co. 
was relied upon for the plaintiff. But there the 
question was not whether the administration of 
interrogatories should be permitted, and nothing 
which was then said by the judges of this Court 
was intended to support, or, rn my opinion does 
support, the contention of the appellant, that an 
interrogatory such as this can be allowed. — p. 320. 
fry, l.j. to the same effect. 

Jones v. Monte Video Gas Co. and Hall v. 
Truman, Hanbury & Co., fallowed. 

Mich oil r. Wheeler (1886) 55 L. J. Q. B. 231 ; 
17 Q. B. D. 101 ; 34 W. E. 425. — c.A. lindley 
and lopes, l.jj. ; affirming mathew and A. l. 

SMITH, JJ. 

Jones v. Monte Video Gas Co., considered. 
White ■>. Bpafford &: Co. (1901) 70 L. J. K. B. 
60S ; [1901] 2 K. B. 241 ; 84 L. T. 574.— C.A. ; 
reversing day, j. 

COLLINS, l.j. — Sub-sect. 3 of r. 19. A. of 
Ord. XXXI. was framed to meet what was 
thought to be a blot on the existing law as 
settled by Junes v. Monte Video Gas Co., and 
the rights of the parties on this application must 
be ascertained by reference to that rule. — p. 659. 
Stirling, l.j. concurred. 

Newall v. Telegraph Construction and 
Maintenance Co. (1866) 35 L. J. Ch. 827 ; 
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L. R 2 Eq 756 ; 14 W. 11. 914. — wood, 
V.-C., dine u used. 

Att.-Gen i . Emerson (1882) 52 L. J. Q. B. 67 ; 
.10 Q. B. D. 191 ; 48 L. T. 18 ; 81 W. R. 191.— 
C. A. BAGGALLAY, BRETT and BINDLEY, L.JJ. 

Att.-Gen. v Emerson, distinguished. 

Bulman r Young (1883) 49" L T 736. — c.A. 
BRETT, M.R, and BOWEN, L.J. ; affirming 31 
W. 11. 766.— DENMAN alld MANISTY, JJ. 

Att.-Gen. v. Emerson, d luting ni shed. 

Roberts r. Oppenlieim (1884) 26 Ch. D. 724 ; 
53 L. J. Oh. 1148; 50 L. T. 729, 32 W. R. 
654.— c A. ; affirming KAY, J. 

cotton, L.J. — As I understand that case, the 
Court held that there was protection unless the 
Court was satisfied that the effect of the docu- 
ments was misconceived. In that case there 
were court-rolls extending over many years, and 
the Court was able to see, from the nature of the 
questions in the action, and of the documents, 
that the effect of the documents was misunder- 
stood. So far that case is an authority. But I 
think that we ought not to speculate in order to get 
rid of the protection claimed, and that we ought 
to accept the affidavit as conclusive unless the 
Court can see distinctly that the oath of the 
party cannot be relied on.— p. 734. 

fry, l J to the same effect. 

Hall v. Truman, Hanbury & Co. (supra), 
explained. 

Morris r. Edwards (1890) 60 L. J. Q. B. 292 : 
15 A. C. 309 ; 63 L. T. 26.— H.L. (E.). HALS- 
BURY, L.C., LORDS HERSCHELL, MACNAGHTEN, 

morris and field ; affirming 37 \V. R. 721. — 

O.A. ESHER, M R., COTTON and BINDLEY, L.JJ. 

lord herschell. — The first objection taken 
by Mr. Brown is that the answer is insufficient, 
inasmuch as it does not contain the further 
statement that the deeds and documents do not 
tend to impeach the defendant’s own title. He 
has produced no authority to show that any such 
statement is necessary. It is time that m Att.- 
Gen. v. Emerson (supra), Baggallay, L.J. quoted 
the statement by Knight Bruce, L.J. in Combe v 
London Corporation (post, col. 877), ot the allega- 
tions sufficient to support the claim to protection, 
amongst which was the allegation that the docu- 
ments did not contain anything impeaching the 
defence. But I do not understand it to have been 
there laid down in terms that it was essential that 
those words should appear in the answer in 
addition to such words as are to be found m the 
present case. In Emmerson v. 1ml, Coope Co. 
(supra) the words were similar to those which are 
used in the present case, and they were held by the 
G A. to be sufficient. It appears to me, there- 
fore, that pnmd facie this affidavit, according to 
the authorities, is absolutely sufficient. But 
then Mr. Brown insists that although cross- 
examination upon such an affidavit is not per- 
missible, there may be cases in which an 
interrogator y relating to a particular document 
might be allowed, and he relies upon expressions 
used m Hall v. Truman, Hanbury f Co., m the 
(!. A., to show that that is so. I doubt whether 
he does not seek to attribute too much weight to 
those expressions of opinion. They seem to me 
to have been used m the case in question only 
to guard the learned judges who were there 
delivering judgment, from being supposed to 
indicate that there never could be any case or. 


[ any circumstances in which such a question 
might be admissible. I do not think they 
amounted to more than that. — p. 294. 

Att.-Gen. v. Emerson, applied. 

Frankenstein v. Gavin's Cycle Cleaning and 
Insurance Co. (1897) 66 L. J. Q. B. 668 ; [1897] 

2 Q. B. 62 ; 76 L. T. 747 ; 45 W. R. 547.— C A. 
ESHER. M.R., A. L. SMITH and CHITTY, L.JJ. ; 
Att.-Gen. r. Newcastle-upon-Tyne Corporation 
(1897) 66 L. J. Q. B. 593 ; [1S97] 2 Q. B. 384; 
77 L. T. 203. — C.A. lopes and RIGBY, L.JJ. ; 
affirming WILLS, J. 

Berkeley v. Standard Discount Co. (IS 79) 
49 L. J. Ch. 1 ; 13 Ch. D. 97; 41 L. T. 
388 ; 28 W. It. 125. — C.A. JESSEL, M.R , 
BAGGALLAY and Thesiger, L JJ. ; re- 
versing 48 L. J. Ch. 797 ; 12 Ch. 1). 295 ; 
41 L. T. 29 ; 27 W. R. 835 .— fry, j., 
referred to. 

Tannetta, Walker & Co. r. Newport (Alex- 
andra) Dock Co. (189U) 6 Tunes L. It. 325. — 
GRANTHAM and V. WILLIAMS, JJ. 

Morris v. Edwards (supra), followed. 

Att -Gen. r. Newcastle-upon-Tyne Corporation 
(1899) 68 L. J. Q. B. 1012 ; [1899] 2 Q. B. 478 ; 
81 L. T. 311 , 48 W. R. 3S.— C.A. A. L. SMITH 
and v. WILLIAMS, L.JJ. ; varying DAY and LAW- 
rance, jj. ; Milbank r. Miibank (1900) 69 L. J. 
Ch. 2S7 ; [1900] 1 Ch. 376.— C.A. (post, col 855). 

Central News Co. v. Eastern News Tele- 
graph Co. (1884) 53 L. J. Q. B. 236 ; 50 
L. T. 235 ; 32 W. R. 493.— COLERIDGE, 
C.j. and w. williams, J . ; and Rishdown 
v. White (188S) 5 Times L. R. 59. — 
POLLOCK, B. and manisty, J., com- 
mented on. 

Straker r. Reynolds (1889) 58 L. J. Q. B. 180 ; 
22 Q. B. D. 262 ; 60 L. T. 107 ; 87 W. R. 379.— 
HUDDLESTON, B. and WILLS, J. 

Central News Co. v. Eastern News Telegraph 

Co .,appnncd. 

Elder u. Carter, Slide and Spur Gold Mining Co. , 
Ex parte (1890) 59 L. J. Q. B. 2S1 , 25 Q. B. D. 
194 ; 62 L. T. 516 ; 38 W. R. 612 ; 54 J. P. 692. 
— C.A. BINDLEY and BOWEN, l.jj. ; rarer sing 
HUDDLESTON, B. and GRANTHAM, J. 

Elder r. Carter, referred to. 

Gardner r. Irvin (1878) 48 L. J. Ex. 223 ; 4 
Ex. D. 49 ; 40 L. T. 357 ; 27 W. R. 442.— 
c.A. (supra, col. 852), followed. 

O’Shea r. Wood (1891) 60 L.J. P. S2; [1891] 
P. 237, 286 ; 65 L. T. 30.— C.A. LINDLEY, 
bowen and KAY, L.JJ. ; partly refers mg 
jeune, p. 

Hill v. Hart-Davis (1884) 53 L. J. Ch. 1012 ; 
26 Ch. D. 470; 51 L. T. 279.— O.A. 
COTTON, BOWEN and FRY, L.JJ , approied. 
Cooke v. Smith (1 891) 60 L. J. Oh. 578 ; 
[1891] 1 Ch. 509 ; 64 L. T. 484 , 39 W. R. 273. 
—C.A. LINDLEY and KAY, L.JJ. 

Eewicke v. Graham (1SS1) 50 L. J. Q. B. 
396 ; 7 Q. B. D. 400 ; 44 L. T. 371 ; 29 
W. R. 436— O.A. COLERIDGE, C.J., BAG- 
GALLAY and bramwell, l.jj., followed. 
Bulman v. Young (1S83) 49 L. T. 736. — C.A. 
brett, m.r. and bowen, L.J. ; affirming 31 
W. R.766. 
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Bewicke v. Graham ami Bulman v. Young 

{supra'), observed on. 

McLean Bros. r Jones. ( 1892) (5(5 L T. 653. — 
LAGRANGE and WRIGHT, jj. ; affirmed on 
different grounds. C.A LIND LEY and KAY, L JJ 

Taylorv. Batten (s/qpyv/, col. 851) and Bewicke 
v Graham, followed 

McLean Bros. v. Jones, not followed. 

Budden /. Wilkinson (1893) 63 L. J. Q B. 32 ; 
[1833] 2 <1 B 432 . 4 R. 525 ; 69 L. T. 427 : 
41 W. I! 65 7. -C.A. 

lindley. l.j. (for self and lopes, l.j.) —I may : 
add that Brin cite v. Ora'll am appeals to us bolh 
to be quite inconsistent with McLean v. Jones. 
in the Divisional Court. — p. 34. 

Taylor v. Batten and Bndden v. "Wilkin- 
son, followed. 

Milbank r. Milbank (190U) 69 L. J. Cb. 287 ; 
[19116] 1 Ch. 376 ; 82 L. T. 63 ; 48 W. 11. 339.— 
C.A. LINDLEY, M.R., RIGBY and V. WILLIAMS. 
L JJ. : reversing in part kekewich. J. 

Willis & Co. v. Baddeley (col. 847), dtsfut- 
g uif.lt ed. 

China Traders’ Insurance Co. c. ltoval Ex- 
change Assurance Corporation (1898) 67 

L. J. Q. B. 736. [1898] 2 Q. B. 187 , 78 L T. 
783 . 46 W. B. 497 . 8 Asp. M. C. 469.— C.A 
A. L. SMITH. OH I TTY . and WILLIAMS, L.JJ. . 

reierning Mathew, j. 

Walhurn v Ingilby (1833) 3 L J. Ch. 21 : 

I Myl. ik K. 61 : Coop t. Brough. 270. — 
L.C., commented on. And see col. S57. 

Murray r. Walter (1839) Cr. & Ph. 114. 3 
Jnr. 7 1 9.— TOTTENHAM , L.C. 

Murray r. Walter, did hi// in shed. 

Dundas r. Blake (1847) 10 lr. Eq. It. 260.— 
L.C. ; cari/inf/ 9 Ii. Eq. It. 640. — M.R 

Murray v. Walter, followed. 

Walhurn v. Ingilby; Hutchinson v Glover 
(1875) 45 L. J. Q. B. 120 : 1 Q. B. D. 138 : 
33 L. T. 605. — Q.B. : affirmed. (1876) 33 
L. T. 834. — c.A. , Beid v. Langlois (1849) 
19 L. J. Ch. 337 ; 1 Mac. A U. 627— L.C. ; 
Edmonds v. Eoley (Lord) (1 862) 3 1 L. J. ( !h. 
384 : 30Beav. 282. — M.R. ; amlMertens v. 
Haigh (1863) » De G. M. fc G. 528.— 
TURNER. L.J., KNIGHT-BRUCE, L.J.. dis- 
.\ entmg , affirming WOOD, v-c., diseased. 

Kearsley r. Philips (1882) 10 Q. B. D. 36, 465 ; 
52 L.*J. Q. B. 8, 269: 48 L. T. 46K : 31 W. R. 
467 ; affirmed , (1883). — C.A. BRETT, COTTON and 
BOWEN. L.JJ. 

field. J.— If that case [Walhurn v Ingilby ] 
had remained unquestioned, it is possible we 
might hare felt bound to act upon it, but since 
that case, the matter has been much discussed, 
and there have been various decisions. In 
Murray v. Walter, the L.C.said. It is perfectly 
true that if documents are m the hands of an 
agent, the principle of the Court is that, the 
possession of the defendant's agent is the 
possession of [he defendant against whom the 
order is made. But here llu? agent is the agent 
not only for the defendant against whom the 
order is prayed, but also for other defendants. 
The defendant, against whom the order is prayed, 
has not the possession of the documents either 
personally or through an agent. I have 
always understood the rule to be that under such 


circumstances the Coiut would not. make an 
order for the production I If alburn v Ingilby, 
as repoited, no doubt seems to infringe on that 
rule. All I can say is. that I never considered* 
that the practice was altered by that case 
There must have been some peculiarity in that 
case which does not appeal m the report.” It 
would certainly seem, therefore, that in 1839, the 
L.C. thought that Walhurn v Ini/ d by had not 
altered the practice, and that it was inconsistent 
with the practice to order production of docu- 
ments in a case like the present. Murray v 
Walters seems to me to decide tins question. 
As I read the decision, it does not depend on 
any such ground as the want of parties, but on 
the principle that the Court will not compel a 
man to disclose another man’s deed. It seems 
to me that the true ground of the decision is that 
you cannot m an action against a man wllo has 
possession of a deed conjointly with another, 
that is to say, whose possession; there being a 
joint title, is m law the possession of himself and 
another, compel production by linn of the deed 
which belongs to another man as well as himself. 
lleid v Langlois and Edmunds v. Foley are to 
the same effect. . . . There was no question of 
possession in that case [Me liens v. Hugh] The 
defendant was the sole owner of the documents, 
but they were m the possession of a clerk of his 
at New Orleans, and the Court said that the 
answer was insufficient, for not showing that the 
defendant had tried to procure the information 
required No such question arose there as in this 
case — p. 41. 

Stephen, J — On the one hand Held v. Lang 
lois and Murray v. Walter seem to be expressly 
m point. . . Those most, nearly m point are 

Walhurn v Ingilby and Hutchinson v. Glocer. 
My brother Field has dealt with the former case, 
an< l I agree with what lie has said about it It 
is sufficient to refer to the observations of the 
L C. in Murray v. Walter, with regard to the 
effect of that decision. — p. 42. [His lordship 
then discussed Hutchinson v. Glover at length.] 

Hutchinson v. Glover, distinguished. 

Vivian r. Little (1883) 52 L. j. Q. B. 771 ; 11 
Q. B. D. 370 ; 48 L. T. 793 ; 31 W. E. 891 , 47 
J. L\ 566. — POLLOCK, B. and lopes, j. 

Murray v. Walter, Kearsley v Philips and 
Vivian v. Little, distinguish ed . 

London and Yorkshire Bank r. Cooper (1885) 15 
Q. B. D. 7, 473 : 54 L. J. Q. B 495 ; 33 W. R. 
751.— COLERIDGE, 0 J and FIELD, j. ; affirmed, 
C.A. BRETT, M.R., BAGGALLAY and BOWEN, L.JJ. 

Coleridge, c.J. — I have no desire to infringe 
the doctrine of Murray v. Walter and Vivian v. 
Little , which decisions appear to me founded on 
excellent sense. The principle of them is that 
production of documents should- not be required 
where the interests of persons not parties to the 
action might he affected. But here the company 
is gone ; no shred of interest remains. Why 
should nut the Court under those circumstances 
order inspection of documents when good sense 
would obviously seem to demand it p. 8. 

FIELD, j. to the same effect. 

Kearsley v. Philips, distinguished. 

Hennessy > . Wright (No. 1) (1S88) 57 L. J. Q. B. 
530 ; 21 Q. B. D. 509 ; 59 L. T 328 ; 53 J. P. 52 ; 
4 Times L. R. 597 . — field and wills, jj. 
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Walburn v. Ingilby (col. 855), not applied. 

Williams r. Ingram (1900) 16 Times L. R. 434:, 
451 — byrnb, j , affirmed, C.A. ALV ERSTONE, 
•M.R., RIGBY and COLLINS, L.JJ. 

Kearsley v. Philips ( inpm ), not applied. 

London and Provincial Marine and General 
Insurance Co r. Chambers (1900) 5 Com. Gas. 
211. — KENNEDY, J. 

Williams, In re (18(50) 30 L. J. Ch. 509 ; (i 
Jur. (n.s ) 90S. — m, it. ; rerersrd, (1861) 30 L. J. 
Ch. (HO . 7 Jnr. (N.s.) 323 ; 4L. T. 103 ; 9 W. R 
393.— L..T.T. 

Latimer v. Neate (1S37) 4 Cl. & F. 570 ; 11 
P>h. (N.S ) 112 — h.l. (E.) ; ajfinn'naj S. C. voin. 
Neate v. Latimer (L83(!) 2 Y. & C. 257 . — ex. See 
47 R. R. 413, n ; distinguished , Browne >\ Lock- 
hart (1840) 9 L J. Ch. 107 ; 10 Him 421 ; 4 Jur 
107._V.-c. ; Taylor r. Rundell (1841) Cr. is Ph 
104 ; 11 Sim 391 ; 4 Jur 426 — l.c. And see 8. C. 
(1843) 13 L. J. Ch. 20 ; 1 Ph. 222.— LC. 

Hardman v Ellames (1835) 2 Myl. & K 732 ; 
Coop, t Brough. 351 ; 5 Sim. 640 ; 4 
L. J Ch. 181. — L.c. and V.-C. (and see 3 

L. J Ch. 74 — LORDS COMMISSIONERS) . 
and Latimer v. Neate, applied. 

Taylor v. Rundell, distinguished. 

Dundas i. Blake (1847) 10 Ir. Eq.R. 2(50. — L.c. ; 
rtmjnuj (184(5) 9 Ir. Eq R. 640.— M.R. 

Bate v. Bate (1844) 7 Bear. 528 ; 8 Jur 232, 

M. R , followed 

Taylor v. Heming (1841) 10 L. J. Ch 3G9 ; 

4 Beav. 235; 5 Jur 766 — M.K.. com- 
mented on. 

Turner r. Burkinshaw (1S63) 4 (riff. 399 ; 2 
K R. 414 ; 9 Jur. (N.S.) 866 ; 8 L T. 569 ; 11 
W. R. 851.— STUART, V.-C 

Hardman v. Ellames, not applied. 

Taylor v Heming; Princess of Wales v. 
Liverpool (Earl) (1818) 1 Swanst. 114 ; 1 
Wils. 113 ; 19 R. R. 282 , and Halliday v. 
Temple (185(5) S Be G. M. & G. 96. — L..TJ, 
referred to. 

Fitzgerald v. Simpson (1866) 17 Ir. Ch.R. 141. 
— M.R. 

Hardman v Ellames, discussed. 

Bidder r. Bridges (1885) 54 L. J. Ch. 798 ; 29 
Ch. D. 29 (post, col. 868) 

Two Sicilies (King) v. Willcox (1851) 20 L. J. 
Ch. 417 , 1 Sim. (N.S.) 301 ; 15 Jar. 214. 
— V.-C., ohserred on and distinguished. 

United States of America r. McRae (1867) 37 
L. J. Ch. 129 ; L. R. 3 Ch. 79 ; 17 L. T. 428 ; 16 
W. R. 377. — L.c. ; affirming in part- 36 L J. Ch. 
722 ; L. R. 3 Eq. 724 ; 16 L. T. 691. — WOOD, V.-C. 

CHELMSFORD, L.c — They [the plaintiffs] say 
that this protection from answering applies only 
where a person might expose himself to the 
peril of a penal proceeding m this country, and 
not to the case where the liability to penalty or 
forfeiture is incurred by the breach of the laws 
of a foreign country. In support of this dis- 
tinction the plaintiffs rely upon the opinion of 
Lord Cranwortli, when Y.-O., in Two Sicilies 
(King) v. Will erne. That case has a very dose 
resemblance to the present ... I quite agree in 
the general principles stated by Lord Cranwortli, 
and m their application to the particular case 
before him. There was nothing on the face of j 
the proceedings to inform the mind of the judge 
whether there was any, and if any, what foreign 


law applicable to the case, or whether the defen- 
dants had. incurred any penalty or forfeiture by 
acting m this country as the agents of the revolu- 
tionary government m Sicily. The only ground 
upon which the defendants objected to produce 
j the documents in their possession was stated m 
their answer to be, that they believed and had 
been advised that the production of them would 
“ expose and render them subject to criminal 
prosecution, punishment and penalties in Sicily.” 
This did not furnish the least information what 
the foreign law was upon the subject, which li 
was necessary for the judge to know with 
certainty before he could say whether the acts 
done by the persons who objected to answer had 
rendered them amenable to punishment by that 
law or not. Upon the particular circumstances 
of the case [ Two Sicilies (King) v. Wdlcoji] J 
have no doubt that it was most correctly decided. 
But m giving judgment Lord Cranworth went 
beyond the particular case, and expressed bus 
opinion that the rule upon which the defendants 
relied to protect them from answering was one 
which existed merely by virtue of our own 
municipal law, and which must have reference 
exclusively to matters penal by that law. It 
was unnecessary to lay down so broad a pro- 
position to support the judgment which he 
pronounced, and be certainly could not have 
contemplated a case where the presumed 
ignorance of the judge as to foreign law is 
completely removed by the admitted statements 
upon the [(leadings, where the exact nature of 
the penalty or. forfeiture incurred by the party 
objecting to answer is precisely stated, and 
where the plaintiffs caUmg for an answer are 
the sovereign [lower by whose authority and in 
whose name the proceedings for the forfeiture 
are instituted and who have the property to he 
forfeited within their reach. What would have 
been Lord Cmn worth’s opinion upon such a state 
of circumstances, it is impossible for me to con- 
jecture ; but it is so different from what was 
befme his mind m Two Sicilies (King) v. Willcox 
that I cannot feel that there is any judgment of 
his which ought to influence my decision upon 
the present occasion. ... It is a case entirely 
distinguishable from Two Sicilies (King) v. TTT7Z- 
co.e. There it was not shown that the defendants 
had not rendered themselves liable to criminal 
prosecution Here the particular ground of 
liability to forfeiture is expressly alleged and 
proved^ and proceedings have actually been 
taken and are pending to enforce it. There it 
was doubtful whether the defendants would ever 
be within the reach of a prosecution, and their 
being so depended on their voluntary return to 
their own country. Here the subject of the 
forfeiture is within the power of the United 
States, and the proceedings against the defen- 
dant will he equally effectual, whether he 
remains here or returns to the country where 
his 'property is situate. — p. 131. 

Draper v. Manchester, Sheffield and Lincoln- 
shire Ry. (1860) 30 L. J. Ch. 95 ; 6 Jur. (N s.) 
1239 ; 3 L. T. 402 ; 9 W. R. 117.— V.-C. ; rerersrd, 
(1861) 30 L. J. Ch. 236 ; 3 De«.T.& J. 23 , 7 
Jur. (N.S.) 86 ; 3 L. T. 685 , 9 \Y. R. 215.— L.JJ. 

Bonnardet v Taylor (1861) 30 L. J. Ch. 523 ; 1 
J. & H. 383 ; 7 Jur. (N.S.) 328 ; 3 L. T. 384 ; 9 
W. R. 452. — WOOD, V.-C. ; referred to, Prestney r. 
Colchester Corporation (1883) 52 L. J. Ch. 877 ; 
24 Ch. D. 376 ; 48 L. T. 749 ; 31 W. R. 757.— C.A. 
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BAGG ALLAY and COTTON, L.JJ : followed, 
Gibney r. Clayton (1S91) 27 L. R. Ir. 75. — M.R. 

Boyd v. Petrie, 37 L. J. Oh 3-14 ; L. E. 5 Eq. 
290 . — ji.R ; rererxd, (1808) L. R. 3 Ch. SIS — 
L..TJ. 

Tebbutt v. Ambler (1839) 7 D P. C 674. — 
COLERIDGE, J.. followed. 

Hunter r. Dublin, Wicklow and Wexford Ry 
(1891) 28 L. R. Ir. 489. — C.A. ASHBOURNE. L.C., 

0 BRIEN. C.J. and FITZGIBBOX, l j. 

Lockett v. Cary (1864) 10 Jur. (n r.) 141.— 
M.R., not followed. 

Pratt r. Pratt (1882) 51 L. J. Ch. 838; 47 
L. T. 249 ; 30 W. R. 837. — BACON, Y.-C. 

Brown v. Sewell (1880) 16 Ch. D. 517 ; 44 
L. T. 41 ; 29 W. E. 295.— C.A. JESSEL, 
H.R.. cotton and LUSH. L.JJ. ; affirming 
BACON. Y.-C., explained. 

Wicksteed r. Biggs (1885) 54 L. J. Ch. 967 . 52 
L. T. 428. 

PEARSON, J. — But, as I understand the rule 
laid down by the C. A. in Brown v. Sewell. 
where there is an inspection of documents m the 
office of the solicitor to whose elient they belong, 
no costs can be allowed on cither side. The 
11 It. certainly says so, and I think that Mr. 
Henderson is right in saying that his statement 
applies to the costs of both sides I have been 
referred, on the other hand, to an order and a 
schedule which appear at fiist sight to he incon- 
sistent with this rule, but I think that on a 
•narrower examination they appear to refer only 
to the costs which ought to be charged as between 
solicitor and client, and not to refer to those 
which will be allowed as between party and 
party. — p. 967. 

Wicksteed v. Biggs, approved. 

Collins e. Worley (1889) 60 L. T. 748.— chitty, j. 

Brown v. Perkins (1843) 2 Hare 540 ; 8 
Jur. ISO. — WIGRAM, Y.-C., diseased and 
explained, 

Dadswell v. Jacobs (1887) 56 L. J. Ch. 233 ; 
34 Ch. D. 278 : 55 L. T. 857 ; 35 W. R. 
261. — C.A. COTTON. LIND LEY and LOPES, 
l.jj., applied. 

"West Devon Great Consols Mine, In re 

(1884) 27 Ch. D 106; 01 L. T. 841: 32 
W. R. 890. — C.A, BAGGALLAY, COTTON 
and lixdley, l.jj. ; and Cameron v. 
McMurray (1855) 17 Ct. of Sess. Cos. 
(2nd ser.) 1142. commented on. 

Bevon r. Webb (1901) 70 L. J. Ch. 536 : [1901] 
2 Ch. 59 ; 84 L. X. 609 ; 49 W. II. 548.— C.A. 
COLLINS and STIRLING, L JJ. ; reversing [1901] 

1 Ch. 724. — Joyce, J. See judgments at length. 

Ranger v. G. W. Ry. (1859) 28 L. J. Ch. 741 , 
4 De G. & J. 74 ; 5 Jur. (N.S.) 1191 ; 7 W. R. 426. 
— L,JJ. ; rari/iio/ V.-C. ; applied. Crow T e r. Bank 
of Ireland (1871, 19 W. R. 910 -. Ir. R. 5 Eq. 578. 
— O’HAGAN. L.c. : followed. Liberia (Republic) r. 
Imperial Bank (1873) 42 L. J. Ch. 574 ; L. R. 
16 Eq. 179 ; 25 L. T. 866 . — malins, v.-c. 

Peile v. Stoddart(1849) 1 Mac. & G. 192: 
1 Hall ir Tw. 207 ; 13 Jur. 373.— L.C., not 
applied, 

Manby r. Bewieke (1S56) 8 De G.M.& G. 476 ; 

2 Jur. (N.s.) 671 ; 4 W. R. 757.— L.JJ. 


Adams v. Fisher (1S3S) 7 L. J. Ch. 289; 3 
Myl. & Cr. 526 , 2 Keen 753 ; 2 Jur. 508 —l.c. ; 
discussed, Lancaster r. Evors(1844) 13 L. J. Ch. 
269 , 1 Ph. 349 ; 8 Jur. 133— L.C. , distinguished', 
Edwards r. Jones (1844) 14 L. J. Ch. 62 : 1 Ph. 
501 . — lyndhurst, l C.. reversing 13 L J. Ch. 
371 ; S Jur 416. — SHAD WELL, v.-c. 

Adams v Fisher, questioned. 

Swmborne r. Kelson (1853) 22 L. J. Ch. 331 , 
16 Beav. 416 ; 1 W. R. 155. 

romilly, M.R. — I am disposed also to think 
that it was not intended by Lord Cottenham [in 
Adams v. Fisher ] to carry his decision to the 
extent it has been considered to cover. Accord- 
ing to the principles supposed to be established 
by it, if an executor should dispute the right of 
legatee or the debt of a creditor suing on behalf 
of himself and others, he might resist setting 
forth the accounts of his testator, which is a 
proposition at variance with the uniform and 
settled practice and decisions of the Court ; but 

1 am disposed to believe that the decision of 
Adams v. Fisher was intended by the L.C. to be 
limited to withholding only the production of 
the documents which could not assist the plaintiff 
m making out his title to the relief sought ; at 
least the observations made by his lordslnp 
respecting the admission of counsel to the question 
put by the Court seemed to point to this result. 
However this may be, the authorities which 
relate to the subject were not commented on nor 
brought to the attention of the Court ; and after 
the most careful consideration which I am able 
to give to this subject, I am of opinion that if 
Adams v. Fisher goes beyond the point I have 
last suggested, it is not in accordance with the 
long line of authorities before decided in this 
Court ; and therefore, if I have to choose between 
that case and other cases decided by equally high 
authority, I feel myself compelled to follow those 
which are alone, in my opinion, consistent with 
the principle on which pleadings in equity can 
be safely and clearly established. — p. 336. 

Hanslip v. Kitton, 8 L. T. 197.— V.-C. : reversed, 
(1863) 32 L. J. Ch. 662 ; 1 De G. J. & 8. 440 ; 

2 N. R. 145 ; 9 Jur. (NR.) 482 , 8 L. T. 376 ; 11 
W. R. 762.— L.JJ. 

Hersehfeld. v Clarke (1856) 25 L. J. Ex. 113 ; 
11 Ex. 712 : 2 Jur. (n.s) 239.— ex., eon- 
firmed. 

Christopheisou i. Lotmga (1S64) 33 L. J. C. P. 
121 ; 15 C. B. (n.s.) 809 ; 10 Jur. (N.S.) 180 ; 9 
L. T. 688 ; 12 W. R. 410.— C.P. 

Christopherson v. Lotinga, distinguished. 

Kingston] r. G. W. Ry. (1864) 16 C. B. (n.s.) 
761 ; 33 L. J. C. P. 307 ; 10 Jur. (N.S.) 804 ; 10 
L. T. 722 ; 12 W. R. 1059.— C.P. 

eule, c.J. — The plain distinction between that 
case and this has already been pointed out, viz., 
that there, there was a possibility of the affidavit 
being made by the party himself, and no power 
of dispensing with it • whereas, here, the making 
of an affidavit by the corporation is an impossi- 
bility. — p. 768. 

BettiBon v. Farringdon (1735) 3 P. Wms. 
363. — L.C , questioned. 

Princess of Wales r. Liverpool (Earl) (1818) 

1 Swanst. 114 ; 2 Wils. Ch. 29 ; 19 R. R. 282. 

ELDON, L.C. — In Bettison v. Farringdon , to a 
bill for relief, the defence was, that a recovery 
had been suffered which barred the plaintiff’s 
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right, and the answer referred to a lease and 
release making a tenant to the prrevipe, and lead- 
ing the uses of the recovery ; on motion, Lord 
■Talbot ordered the production of the deed, 
merely on the ground of that reference m the 
answer, assigning as his reason, that as it must 
be produced at the hearing, it ought to be pro- 
duced on motion. Subsequent cases appear to 
question that doctrine on both its points. — p. 121. 

Warrick (or Warwick) v. Queen’s College, 

’ Oxford (1867) 36 L. J. Oh. 503 ; L. It. 3 
Eq. 683. — M e , di sting tush ed. 

Owen r. Wynn (1878) 9 Ch. D. 29 ; 38 L. T. 
446, 623; 26 W. It. 644. — O.A. ; reversing 
BACON, v.-O. 

jessel, m.e. — There the plaintiff alleged that 
he was a tenant of the manor ; the only dispute 
was as to the extent of the customary rights, as 
to which the court rolls might furnish material 
evidence.— p. 33. james and bramwell, l.jj. 
concurred. 

Owen v. Wynn, referred to. 

Att -Gen. r. Newcastle-upon-Tyne Corporation 
(1899) 68 L J. Q. B. 1012 ; [1899] 2 Q. B. 478. 
— c.A. (supra, col. 854). 

Steadman v. Arden (1846) 15 L. J Ex. 310 : 
15 M. & W. 587 ; 4 D. & L. 16 ; 10 Jnr. 
553. — EX , followed. 

Ley (or Lee) r. Barlow (184S) 17 L. J. Ex. 105 ; 

1 Ex 800 ; 5 Railw. Cas. 1 ; 5 D. & L. 375. — EX. 

Ley v. Barlow, appro red 
Hawkes, In re : Ackerman e Lockhart (1898) 
67 L. J. Ch. 284 ; [1898] 2 Ch. 1 ; 7S L T. 336 ; 
46 W. It. 445.— C.A. LINDLEY, M.E., RIGBY and 
V. WILLIAMS, L.JJ. 

Action for Discovery. 

Gait v. Osbaldeston (1820) 5 Madd. 428. — 
V.-C. ; reversed, (1826) 1 Russ. 158. — L.c. 

Crowe v. Del Rio (1769) 9 Him. 185. n., 
explained. 

Bent r. Young (1838) 7 L J. Ch. 151 ; 9 Him. 
180; 2 Jur. 202.— V.-C. 

Bent v. Young, considered and followed. 
Crowe v. Del Rio, observed on. 

Dreyfus r. Peruvian Guano Co. (1889) 58 L. J. 
Ch. 471 ; 41 Ch. D. 151 ; 60 L. T.216 , 37 W. R. 
394.— KAY, j. Bee judgment at length. 

Fenton v. Hughes (1802) 7 Yes. 287. — L.C., 
discussed. 

Whitworth r. Davies (1813) 1 V. & B. 545. 
— ■ V.-C. 

. Fenton v. Hughes, approved. 

London (Bishop) v. Fytche (1781) 1 Bro. 

C. C. 96.— L.c. , explained. 

Glyn v. Soares (1835) 5 L. J. Ex. Eq. 49 ; 

1 Y. & C. 644 —ALEXANDER, C.B. ; S. C. 

3 Myl & K. 450. — M.R., reversed. 

Portugal (Queen) r Glyn (1837) 7 Cl. & F. 
466 ; West. 258.— h.l. (e.). cottenham, l.c., | 

LORDS LYNOHURST and BROUGHAM ; LORD 
WYNFORD dissenting. 

Glyn v. Soares, discussed. 

London (Bishop) v. Fytche and Fenton v. 
Hughes, observed on and the reports of 
those eases corrected. 

Irving v Thompson (1839) 8 L, J, Ch. 357 ; 
9 Sim. 17 ; 3 Jur. lo71.-Y.-C. 


2. Interrogatories. 

Swansea Corporation v. Quirk (1S79) 49 
L. J. C. P. 157 ; 5 C P. D. 106 ; 41 L. T. 
758 ; 28 W. It. 371 ; 44 J. P. 378— grove 
and lopes, JJ., distinguished. 

Halford Corporation v. Lever (18901 24 Q. B. D. 
695 ; 59 L. J. Q. B. 24S , 62 L. T. 424 ; 54 J. P. 
51 9. — c.A. 

Esher, ar.it. — There is a clear distinction 
between this case and that of Swansea Corpora- 
tion v QuirJt, for in that case the corporation 
had the option of answering by their town clerk, 
or other proper officer, and chose to answer by 
their town clerk ; here the plaintiffs were com- 
pelled to answer by their town clerk, and by no 
one else. — p. 691. pry, L J. concurred. 

Mercier v. Cotton (1876) 46 L. J. Q. B. 1S4 ; 

1 Q. B. D. 442 ; 35 L. T. 79 ; 24 W. R. 
566. — c.A., limited. 

Harbord /•- Monk (187S) 9 Ch. D. 616 ; 38 L. T. 
411 ; 27 W. R. 164. 

JESSEL, m.r. — Mercier v. Cotton is obviously 
limited to actions in the nature of common law 
actions. It has no application to actions in the 
Chancery Division. In a common law action, if 
a plaintiff exhibits interrogatories at the time of 
delivering his statement of claim, under Ord. 
XXXI., rule 1, he must justify them, if required, 
under rule 5 (1883, rule 7) ; but in ah ordinary 
action in the Chancery Division the interroga- 
tories justify themselves. — p. 617. 

Zierenberg v. Labouchere (1893) 63 L. J. 
Q. B. 89 ; [1893] 2 Q. B. 183 ; 4 E. 464 ; 
69 L T. 172 ; 41 W. R. 675 ; 57 J. P. 711. 
—C.A. ESHER, M.R., BOWEN and KAY, 
L.JJ., dictum, explained. 

Waynes Merthyr Co. r. Radford (1895) 65 
L. J. Ch. 140 ; [1896] 1 Ch. 29 ; 73 L. T. 624 ; 
41 W. R. 103. 

chitty, J. — The argument for the defendants 
was founded chiefly on the judgment of Kay, L.J. 
in Zierenberg v. Labouehere, and was to the effect 
that, unless there was some fiduciary relation 
between the parties, the rule was that particulars 
should precede discovery. I am unable to deduce 
any such proposition from the judgment of Kay, 

L. J. He did explain that the right to discovery 
in the case before him differed from that against 
a person standing in a fiduciary position, and he 
put the distinction on the ground not only of the 
trustee or agent necessarily having knowledge of 
any frauds, but also because the cestui que trust 
or principal was entitled to the knowledge in the ' 
possession of his trustee or agent. He did not 
lay down any such proposition as is contended 
fur by the defendants, and, m my opinion, there 
was no such rule that particulars, except where 
there is fiduciary relationship, should precede 
discovery. — p. 141. 

Hall v. Liardet, W. N. 1883, pp. 165, 194.— 
FIELD, J., approved and followed. 

Martin r. Hpicer (1886) 32 Ch. D. 592 ; 34 
W. R. 589 ; 54 L. T. 598. — BACON, V -0. 

Hall v. Liardet, approved. 

Aste r. Htmnore (1883) 53 L. J. Q. B. 82 ; 13 
Q. B. D. 326 ; 49 L. T. 742 ; 32 W. R. 219 ; 5 Asp. 

M. C. 175.— O.A. BRETT, M R., and BOWEN, L.J. 

Aste v, Stumore, folio-wed. 

Boarder v. Lindsay (1886) 34 \\\ R. 473. — 
GROVE and STEPHEN, JJ- 
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Boarder v, Lindsay (.s vpra). not fill nurd. i 

Newman i . L. k S. W. ILv. (1890) 59 L. J Q B. | 
341 ; 24 Q. B. D. 454 : 62 L T. 290 ; 38 W. B j 
348. i 

DENMAN, J . — It is perfectly clear that m Aste 
v Stum ore the C. A. did not agree with the deci- 
sion of the Divisional Court that theie was no 
discretion in any case to dispense with the deposit, 
although it was unneeessaiy for the purposes nf 
ihat ease for the C A. to decide the point. We 
find, therefore, two judges m the C A. expressing 
their dissent from a decision of a Divisional Court, 
although not in terms overruling it . and under 
tho'e circumstances I think this Court is left at 
large to give its own interpretation to these rules. 
— p. 155. v. WILLIAMS. J. concurred 

Smith v. Seed, W. N. (1S83) 19(1.— field, j., 
(lidnujin died. 

Campbell Poulett (Lord), W. N. (1884) 48. 
— FI ELD. .T. 

Smith v. Reed, distinguished. 

Campbell v Poulett (Lord), followed. 

Eder & Co. r. Attenborough (1889) 58 L. J. 
Q. B. 311 : 23 Q. B. D. 130 : 60 L. T. 452 : 37 
W. It. 507. — pollock, B. and FIELD. 0. 

, Smith v Eeed, followed. 

Eder & Co. v. Attenborough, distinguished. 
Liverpool and Manchester Aeiated Bread and 
Cafe Co. r. Firth (1890) [1891] 1 C’li. 367: 60 
L. J. Cb. IBS : 63 L. T. 677 . 39 W. R. 269. 

Stirling. .1 — That action [ Eder A' - Co. v. 
Attenborough ] was brought against many defen- 
dants for several causes of action : but the 
defendant- appeared jointly and delivered a 
joint defence, and it was held that the decision 
in Smith v. feed ought not to he applied, and it 
was ordei ed that 5Z only should be paid into Court 
before the delivery of inter rogatories. Now, did 
the two learned judges intend to overrule the 
decision in Smith v. feed t I think that they] 
did not. They distinguished that ease Bul- 
lock, B„ in giving judgment, said : l> This is 
not a case of different, defendants defending by 
separate solicitors, and each having independent 
rights : ” and Field, J. said : The defendants 
rely on mv decision in the ease m which I held 
that payment nf 5 1. was not enough. But m that 
case the party had dein ered separate and distinct 
sets of interrogatories, one set to A., one to B., 
and so on, and I thought, and still think, that I 
was right in holding that a deposit in respect of 
eaeh set was necessary." . . . Whether the deci- 
sion in Eder A Co. v. Attenborough was quite 
consistent with that in Smith v. feed I need not 
discuss : as I have saul. 1 think I ought to follow 
that in Smith v. feed, unless it has been over- 
ruled. — p. 371. 

Liverpool and Manchester, &c. Co. v. Firth, 

commented on. 

Joyce r. Beall [1891)1 Q. B. 159 : CO L. J. Q. B. 
242 ; 64 L. T. 137. 39 W. E 316: 55 J. P. 
183.— V. WILLIAMS and CAVE. .TJ. 

cave. .T — I am authorised by Stirling. J. to 
say that in Ltrerpm.il. $e. Co. v. Fifth he did 
not intend to_dccide anything inconsistent with 
the decision in Eder w Attenbimuujh . by which 
he was hound. — p. 462. 

Sewers Commissioners v. Glasse (1873) 42 
L J. Ch. 345 ; L. B. 15 Eq. 302 ; 28 L. T. 
433 ; 21 W. li. ,520. — M.R.. distinguished. \ 
Biiimdei.- r. Jones (1877) 47 L. J.’Ch. 440; 


7 Ch. D. 435 ; 37 L. T. 395, 769 ; 26 W. 11. 226. 

— C A. JAMES, BAGGALLAY and THESIOER, L.JJ. 

THESIGER, L J. — There the plaintiff had set up a 
particular right Part of his evidence to establish 
| that right would be to show that the right had 
been actually enjoyed, and the defendant asked to 
be allowed to interrogate as to specific instances in 
which that right had been exercised or enjoyed. 
Lord Sunnily decided that that could not be 
done for this obvious reason — the acts them- 
selves were not at issue, but were only evidence 
bearing on the issues which were raised between 
the parties. But in this case, when the defendant 
has pleaded in most general terms acts of miscon- 
duct, he might set up any particular act of mis- 
conduct as one of the issues in the action. If that 
be so, the plaintiff is entitled to know what that 
specific issue is. — p. 448. And see cols. 866, 867. 

Anderson v. Bank of British Columbia 

(1876) 45 L. J. Oh. 449 ; 2 Ch. D. 644 ; 35 
L. T 76 ; 24 W. R. 624.— C.A ; alarming 
w.n.. adopted 

Atlierley r. Harvey (1877) 46 L J. Q. B. 518 ; 
2 Q. B D 524 : 36 L. T. 551 ; 25 W. R. 727.— 
MELLOR, FIELD and LUSH, ,T,T. 

Atherley v. Harvey, nlserred on 

Fisher r Owen (1878) 8 Ch. D 645 ; 47 L. J 
Ch. 681 ; 38 L. T. 577 ; 26 W R. 417, 581.— 

C.A. JESSEL, M R., COTTON and THESIGER, L.JJ : 

roermng 47 L. J. Ch. 477 : 38 L. T. 252 ; 26 
W. R. 417— BACON, V-C. 

cotton, l.j. — R eliance was placed on the 
observations of Baggallay, L.J. m Saunders v. 
Jones ( supra ), but that was merely a doubt, not a 
decision . and if it is necessary for the 0. A. 
to lay that ghost, I may say that there is no 
foundation for the opinion that a person who 
has a ground for refusing to answer is precluded 
from availing himself of that ground because he 
has not. applied t.o have the interrogatory struck 
out, his right to decline answering being expressly 
reserved to him by the 8th rule. Then it is said 
there is an authority m favour of the order of 
the V.-C. In my opinion, Atherley v. JJarrey is 
no authority in its favour, and even if it were, if 
we thought it was wrong it would be the duty 
of this Court, not being bound by that decision, 
(although peihaps the V -C. would bo), to lay 
down the correct principle. When, however, we 
come to look at Atherley v. Surrey , it appears 
that the judges thought they were following the 
rule in equity in ordering the interrogatories to 
be struck out In my opinion, they erroneously 
applied a rule which did exist in equity, namely, 
that a bill of discovery m aid of an action for 
tort was demurrable. ‘ That rule has no applica- 
tion where an action is properly brought m a 
Court’ which has power to enforce discovery by 
means of interrogatories. — p. 654. 

Fisher v. Owen, followed, Allhusen r. Labou- 
chere (1878) 47 L. J Q. B. 819 ; 3 Q. B. D.*654 ; 
39 L. T 207 ; 27 W. R. 12. — c A. JAMES, BRETT 
and cotton. L.JJ. . explained , Hummings r. 
Williams (1883) 52 L. J. Q. B. 273 ; 10 Q. B D. 
459 ( past. col. 874) 

Dunn v Coates (1738) 1 Atk. 288.— L.C., 
discussed. 

Euston v. Smith (1884) 9 P. D. 57 ; 32 
W. R. 596— HANNEN. p. ; and Allhusen 
v. Labouchere, applied. 

| Harvey r. Lovekin (1884) 54 L. J. P. 1 ; 10 
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P. D 122; 33 W. R. 188.— C. A. BRETT, m.r. 
and BINDLEY, L.J. 

Mayor v Collins (1890) 59 L. J. Q. B 199 ; 
21 Q. B. D. 361 ; 62 L. T. 326 ; 38 W. R. 
349.— cave and A. l. smith, jj., dis- 
tingu lulled. 

Harvey v. Lovekin, approved. 

Eedfern r. Eedfern (1890) 60 L. J. P. 9 : 
[1891] P. 139 ; 64 L. T* 68 ; 39 W. 11. 212; 55 
J. P. 37. — C.A. BINDLEY, BOWEN and l-’EY, L.JJ. ; 
({(firming on different ground* , butt, j. 

Mcllroy v. Duncan, W. 1ST. (1884) p. 48. — 
field, j , dinapproved. 

Sammons v. Bailey (1890) 59 L. J. Q. B. 
342 ; 24 Q. B. D. 727; 38 W. E. 605.— 
GRANTHAM and V. WILLIAMS, JJ. ; 
reiersing hawkins, j., overruled. 

Allhusen v. Labouehere ( supra ' ), discussed. 

Oppenheun v. Sheffield (1892) [1893] 1 Q. B. 
5 , 62 L. J. Q. B. 167 ; 4 11. Ill; 67 L. T. 606 , 
41 W. E. 65.— C.A. 

esher, M.R. — I cannot help thinking that m 
Mcllroy v. Duncan , Field, J. must have been 
applying the new rule on the subject on the 
supposition that it was identical in effect with 
the former rule. If he really had m view the 
terms of the existing rule, then I cannot agree 
with his decision. . . . In the case cited \ Sam- 
mons v. B alley], Grantham, J. seems to have 
thought that the judge must strike out all [the 
interrogatories] or none. In that I cannot agree 
with him. . . . Allhusen v. La, lonelier e seems to 
me to take the very distinctions which I have 
taken. It was held there, no doubt, that a party 
who objects to some of a set of interrogatories, 
on the ground that they are objectionable, must 
state to which of them he objects ; but there is 
nothing to show that the judge may not look at 
■the interrogatories as a whole — pp. 19 — 12. 

LOPES and KAY, L.JJ, to the same effect. 

Allhusen v. Labouehere, followed. 

Eedfern v. Eedfern, distinguished. 

Spokes v. Grosvenor and West End Hotel Co. 
(1897) 66 L. J Q. B. 598 ; [1897] 2 Q. B. 124 ; 
67 L. T. 677 ; 45 W. E. 545.— C.A. 

esher, M.R. — That case [ Allhusen v. Labou- 
cliere ], therefore, is a distinct authority that 
objection to one of the parties putting a question 
by way of discovery to his opponent must be 
taken on oath. If the party to whom the 
question is put is prepared to say that his answer 
might tend to criminate him, he is entitled to do 
so and to object to answer, but the tune tor him 
to take the objection is in his answer. But it is 
said that the -decision m Allhusen v. Labouehere 
is overruled by Eedfern v. Eedfern. That case 
was decided m reference to the special practice 
of the Divorce Court aud upon the Divorce Acts 
It is not a decision upon the general law of dis- 
covery, and Allhusen v. Labouehere was not 
referred to either m the arguments or m the 
judgments. Allhusen y. Labouehere is untouched 
by Eedfern v. Eedfern — p. 599. 

a. l. smith and chitty, l.jj. to the same 
effect. 

Ashley v. Taylor, 37 L. T. 522. — malins', v.-c. ; 
reversed, (1878) 38 L. T. 44.— C.A. JESSEL, M.R., 
JAMES and THESIGER, L.JJ. 

Moore v. Craven (1870) L. II. 7 Ch. 94, n. — 
hatherley, L.c. and giffard, L.J., dis- 
tinguished. 

Parnell v. Walter (1890) 24 Q. B. D. 441 ; 59 

O.C. 


L. J. Q. B. 125 ; 62 L. T. 75 ; 38 W. R. 270 ; 54 
J, P. 311 ; 6 Times L. E. 138. — DENMAN and 
WILLS, JJ. 

denman, J. — That case is distinguishable from 
the present, for in an action for libel it is obvious 
that the extent of the circulation is important, 
and therefore the defendants should give some 
information as to this question. — p. 451. 

Parnell v. Walter, followed but questioned \. 

Rumney v. Walter (1891) 61 L. J. Q. B. 149 ; 
65 L. T. 757 ; 40 W. R. 174.— COLERIDGE, C.J. 
and MATHEW, J. 

Parnell v. Walter, overruled on one point. 

Eumney v. Walter and James v. Carr (1890) 

7 Times L. E. 4 . — mathew and grant- 
ham, JJ., approved. 

Whittaker v. ,l Scarborough Post ” Newspaper 
Co. (1896) 65 L. J. Q. B. 564 ; [1896] 2 Q. B. 
148 , 74 L. T. 753 ; 44 W. E. 657.— C.A. 

esher, m.r. — I n my opinion Purnell v. Walter , 
which, if rightly decided, is an authority that, iu 
the case of an action for libel against the pro- 
prietors of The Times or any of the great London 
or country newspapers, such an interrogatory 
[as to the number of copies in circulation] is a 
proper one, was wrongly decided. I agree with 
the view expressed by Mathew, J., and substan- 
tially by Coleridge, C.J. m the subsequent case 
of Eumney v. Walter, that the interrogatories 
administered in Parnell v. Walter were frivolous 
and vexatious, and that no further answer to 
them should have been required. — p. lot). 

kay, l.j. to the same effect. 

A. L. smith, l.j. — I n my opinion, the decision 
in Parnell v. Walter was wrong. . . . 8o far as 
the current of authority subsequent to Parnell 
v. Walter is concerned, I wish to point out that in 
James v. Carr in 1890, aud Eumney v. Walter 
m 1891, it appears that the judges who decided 
those cases would not have decided as they 
did unless they had thought themselves bound 
by the decision m Parnell v. Walter. — p. 152. 

Parnell v. Walter, distinguished. 

Elliott v. Garrett (1902) 71 L. J. K. B. 415 ; 
[1902] 1 K. B. 870.— c.A. See col. 871. 

Saunders v. Jones, col. 863, doubt in, over- 
ruled. 

Fisher v. Owen (1878) 47 L. J. Ch. 6S1 ; 8 
Ch. D. 645 ; 38 L. T. 577 ; 26 W. E. 581— C.A. 
See supra , col. 864. 

Eade v. Jacobs (1877) 47 L. J. Ex. 74 ; S 
Ex. D. 335 ; 87 L. T. 621 ; 26 W. E. 159. 
— C.A. COTTON, BRAMWELL and BRETT, 
l.jj., observed on. 

Johns v. James (1879) 13 Ch. D. 370. 

bacon, v.-c. — As to the persons in whose pre- 
sence the conversation took place, Mr. Eomer 
gives up the contention. In the presence of the 
decision in Dude v. Jacobs, I desire to say nothing 
more on this point. It has been removed from 
the case, and it has become unnecessary that I 
should decide it, but it is a matter which at 
another time and m another place Must, I think, 
receive more attention than appears to have been 
yet bestowed upon it. — p. 374. 

Saunders v. Jones, followed. 

Eade v. Jacobs, observed on. 

Lyon v. l'weddell (1879) 13 Ch. D, 375.— 
BACON, V.-C 
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Saunders v. Jones (col. 8(53), explained. 

Ben bow y. Low (1880) 16 Ch. D. 93 ; oO L. J. 
Oh. 35 ; 44 L. T. 119 ; 29 W. E. 205.— C.A. 

jessel, M. E. — Before parting with this case, I 
should like to say a word or two upon the deci- 
sion m San nders v. Jane*, m the Appeal Court, 
as I was not a party to that decision, although I 
have aeted upon it very often As I understand 
that decision, the mam portion of it applied to 
the four first interrogatories, and it amounts 
simply to this . Whereas at common law, m an 
action for wrongful dismissal, if the defendant 
pleaded that he dismissed the plaintiff for mis- 
conduct, the plaintiff would have a right to the 
particulars of the misconduct, so that he might 
he able to show at the trial that there was no mis- 
conduct. and could obtain that under a summons 
for better particulars : but there being a practice 
coming to the Chancery Division from the old 
Court Yf Chancery, not as a rule to give better 
particulars although of course it could be done, 
but to allow the particulars to be obtained by 
interrogatories, especially when you have to in- 
terrogate for other purposes, there was no reason, 
then, for departing from the practice, it being a 
cheaper course of proceduie and 1 tetter ; and 
therefore where there was among the interioga- 
tone^j one or more simply asking for better par- 
ticulars, those interrogatories should be allowed 
without putting the applicant to the trouble of 
taking out a summons for better particulars. That 
is ail that was decided, and it is as plain as possible, 
because when you look at the observations of the 
late lamented Thesiger. L.J. (p. 417). and of 
James, L.J. on the same page, they are directed 
to the point that the plaintiff is to have the par- 
ticulars of the alleged misconduct ; and when you 
look at the judgment of Janies. L.J. (p. 449), he 
says : '• He is entitled to particulars like the 
particulars of breaches or infringement, and it is 
no sufficient answer to say, 1 You have not taken 
the right course, you ought to have applied to 
the Y.-G. for particulars.’ which is not according 
to the practice of the Chancery Division. The 
only mode in which those particular could have 
been got in Chancery was by administering in- 
terrogatories, and I am of opinion that a party 
may still adopt that course ’’ — not l> must” but 
may *' — and. that the interrogatories must 
be answered.’’ If he is interrogated for other 
purposes, an interrogatory may he added for 
this purpose, and that is itll that is decided, on 
the point. — p. 97. 

cotton, l.j. to the same effect, jajuss, l.j. 
concurred. 

Eade v. Jacobs (*?/■;>/ v), explained. 

Alt. -Gen. r. Gaskell (m* Gaskill) (1882) 51 L. J. 
Ch. 870 ; 20 Ch. D. 519 ; 46 L. T. ISO ; 30 W. E. 
558. — C.A. JESSEL, 51. E., COTTON and LINDLEY, 
L.jj. ; reversing bacon, v.-c. 

LINDLEY. L.J. — The extent to which such 
power of interrogating goes is to be found in 
Hide v. JacoVs, which shows that a party is not 
to be compelled by means of interrogatories to 
give discovery of the evidence which he is going 
to adduce at the trial. So understood the case 
is a guide as to the extent to which the interro- 
gatories as to the conversation are to be answered, 
—p. 874. 

Ivy v. Kekewick (1795) 2 Yes. 679. — L.c. ; 

Eade v. Jacobs : Hoffmann v. Postill(1869) 


L. li. 4 Ch. 673 ; 20 L. T. SOS ; 17 W. E. 
901. — l.jj. : Lowndes v. Davies (1834) B 
Sim. 46S — v.-c. ; and Att.-Gen. v. Gaskill, 
discussed. 

Bidder v Bridges (1885) 29 Ch. D. 29 ; 54 
L. J. Ch. 798 ; 52 L. T. 455 ; 33 W. R. 792. 

KAY. J.— As to Lowndes v Banes. I will only 
say this, that it is a case which is discussed m 
Wigram, V.-C.’s hook (p 4 289), where he points 
out that it stands really alone, and is not con- 
sistent with the previous authorities he refers to ; 
and elsewhere m the book he refers to the fact 
that iShadwell, Y.-C. had shown in many cases a 
determination as far as he could to assist dis- 
covery m almost every case. But he also refers 
to another case which came before the same 
learned judge when lie was a lord commissioner, 
namely, Hardman v. Ml a men (col. 857), m which 
the decision seems to have been not entirely 
consistent with that in Lowndes v. Banes. 
However, he disputes the authority of Lowndes 
v. Bn >ics, and I cannot find any case m which 
that has been followed unless it be Hajhnann v. 
Post ill. That is a ease winch to my nund, as far 
as the decision goes, is very clear and simple. 
There the bill had been filed by the owners of a 
patent against the defendant for infringement, 
and the defendant, having answered the bill, 
filed a concise statement and interrogatories for 
the examination of the plaintiff. In Ins answer 
he had set up that the patent was void for want 
of novelty. Everybody familiar with patent 
cases knows that that is an issue the affirmative 
of which is on the defendant. He has a perfect 
right to interrogate as to the want of novelty to 
any extent he likes, because that is Ins case, anti 
not the plaintiff's case, and accordingly Selwyn, 
L.J. and Giffard, L.J. thought that interrogatories 
which went to that part of the case ought to he 
answered. And Giffard, L J. is reported to have 
said : -* As regards Daw v. JEleij ( post , col. 871), 
it must be always remembered that that was the 
case of a plaintiff exhibiting interrogatories to a 
defendant, and it was there held that the plaintiff 
could not call on the defendant to set forth the 
particulars of Ins defence, But when you come to 
the case of a defendant asking questions of a 
laintiff, it is a very different thing. Jt is the 
efendant’s business to destroy the plaintiff’s 
case, and there the defendant has a right to ask 
all questions which are fairly calculated to show 
that the patent is not a good patent, or that what 
he alleges to be an infringement, is not an infringe- 
ment.” As to the first branch of that proposi- 
tion, there could not be, for the reason I have 
given, the least doubt. It was not tire plaintiff’s 
case but the defendant’s case that the patent is 
void for want of novelty. The defendant had a 
perfect right to search the conscience of the 
plaintiff, and to make that out if he could from 
the admissions of the plaintiff. But if this is to 
be understood as stating a general proposition 
that in every case whatever a defendant who 
does not set up any substantial ease of his own, 
but merely meets the case of the plaintiff by a 
traverse, is entitled, to use these words, to 
destroy the plaintiff’s case, and to ask all the 
I questions he possibly can to effect that purpose, 
that is simply a contradiction of the well-settled 
rale that, the questions which either plaintiff or 
defendant can ask must be confined to those 
which establish his own substantive case, and do 
not embrace questions relating to the evidence 
by which or the manner in which his adversary 
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means to establish his case. I am quite satisfied 
that so great a judge as Giftard, L.J. never 
intended m those words, which seems to have 
been cited m subsequent cases (for instance, m 
Sewers Commissioners v. Glasse, supra, col. 8(53), 
to lay down the proposition that a defendant has 
a larger right of discovery than a plaintiff I feel 
satisfied that he was only dealing with the case 
before him. . . . The plaintiffs (Att.-Gen. v. Gas- 
hill ] were seeking to search the conscience of the 
defendant, not as to the defendant’s case but as 
to their own case. They said there was a right 
of way, and they were interrogating the de- 
fendant to try and obtain from him admissions 
that such was the case. . . . And Cotton, L.J., 
with reference to his own judgment in 
Eade v. Jacobs, says. “I think it has been 
somewhat misunderstood. In that ease the 
defence had set up a parol agreement which 
was said to be material, and what I held was 
this, that the interrogatories ought to some 
extent to be limited so as to ask the defendant 
to give discovery of the substance only of the 
conversation on which he relied as a defence, 
and that the person interrogated was not bound 
to set forth the names of the wituesses or the 
details of the conversations. That was expressed 
m this passage of the judgment, ‘ I think that 
the plaintiff is entitled to a discovery oi the 
facts upon which the defendant relies to estab- 
lish his case, but not of the evidence which it is 
proposed to adduce,’ and the rest of the judg- 
ment, modifying in some slight way the interro- 
gatory, lias reference to what was laid down as 
the principle of the decision.” I think that 
what the learned judge decided was only this. 
The defendant has not pleaded these conversa- 
tions as strictly as according to practice m 
Chancery he ought to have done, and there- 
fore he is bound to answer this interrogatory to 
the extent to which it seeks that statement from 
you which ought to be contained in your plead- 
ings — pp. 40 — 42. 

Eade v. Jacobs, explained. 

Marriott r. Chamberlain (1886) 56 L. J. Q. B. 
44S ; 17 Q. B. D. 154. — C.A. See post, col. 870. 

Att.-G-en. v. Rees (1849) 12 Beav. 50. — M.R., 
approved. 

Parker y. Wells (1881) 18 Oh. D. 477 ; 45 

L. T. 517; 30 YV. R 392. — C.A. JESSEL, 

M. R. and BRETT, L.J. ; COTTON, L.J. dis- 
senting on one point, confirmed. 

Bolckow, Vaughan & Co. r. Fisher (1882) 52 
L. J. Q. B. 12 ; 10 Q. B. D. 161 ; 47 L. T. 724 ; 31 
W. R. 235 ; 5 Asp. M. C. 20.— C.A. BARG- ALLAY, 
BEETT and LINDLEY, L.JJ. 

Bolckow, Vaughan & Co. v. Fisher, dtstiu- 
t flushed , Vivian v. Little (1SS3) 52 L. J. Q. B 
771 ; 11 Q. B. D. 370 (supra, col. 856) ; Rasbo- 
tham v. Shropshne Union Railways and Canal 
Co. (1883) 53 L. J. Ch. 327 ; 24 Ch. D. 110 ; 48 
L. T. 902 , 32 W. R. 117. — NORTH, J. 

Bolckow, Vaughan & Co. v. Fisher, distin- 
guished. 

London, Tilbury and Southend Ry. v. Kirk 
(1884) 51 L. T. 599. 

mathew, J. — It seems to me that the founda- 
tion of that case is, that the knowledge of the 
agent is the knowledge of the principal, and that 
all that case says is that, if you say you are not 
informed, yon are bound to inform yourself from 


your agents or servants. That ease is different 
from the present, where the reports have been 
held to he privileged, — p. 6(JU. 
a."l. smith, j. to the same effect. 

Parker v. Wells (supra), applied. 

Lister r. Norton Bros. (1885) 2 Rep. Pat. Cas. 
68. — OHITTY, J. 

Parker v. Wells, distinguished. 

Howell Morgan, In re, Owen r. Morgan (1S88) 
39 Ch. D. 316 ; 6U L. T. 71 ; 37 W. It. 343.— C.A. 

cotton, L.J. — Parker v. Wells was relied on 
by the appellant, but that was a very different 
case. The plaintiff, there asked for an account 
and payment of the profits made by the employ- 
ment of a sum m trade, ami no one who had 
practised m the Court of Chancery could imagine 
the possibility of such admissions being made as 
would enable the Court to make at the hearing 
an order for payment without any further 
accounts or inquiries. — p. 320 
key and lopes, l.jj. concurred, but differed 
from Cotton, L.J. on one point. 

Bolckow, Vaughan & Co. v. Fisher (supra), 
and Chaddock v. British South Africa Co. 
(1896) 65 L. J. Q. B. 635 ; [1896] 2 Q. B. 
153 , 74 L. T. 755 , 44 W. 11 658.— C.A. 
ESHER, M.E., KAY and A. L. SMITH, L.JJ., 
discussed and applied. 

Welsbach. Incandescent Gaslight Co. c. New 
Sunlight Ineandeseeut Co. (19UU) 69 L. J. Oh. 
546 , [1900] 2 Ch. 1 ; S3 L. T. 58 , 48 AV. R. 595. 
—C.A. WEBSTER, M.E., RIGBY and COLLINS, L.JJ., 

reversing byrne, j. 

Storey v. Lennox (Lord) (1836) 1 Keen 341.— 
M.E. ; affirmed, 6 L. J. Ch. 99 ; 1 Myl. A, C. 
525. — L.C., discussed. 

Wright v. Vernon (1853) 22 L. J. Ch. 447 ; 4 
Drew, 344 ; 1 W. R. 138.— v.-c. 

Wright v. Vernon ; Storey v. Lennox (Lord), 
and Balguy v. Broadhurst (1850) 1 Sim, 
(N.s.) 111 ; 14 Jur. 1105.— CRANWORT1I, 
L.C., discussed. 

Peyton v. Harting (1873) 43 L. J. C. P. 10 ; 
L. R. 9 C. P. 9 ; 29 L. T. 478 ; 22 W. R. 
61. — KEATING, BEETT and DENMAN, JJ., 
appro i ed. 

Lyell o. Kennedy (1884) 53 L. J. Ch. 937 ; 27 
Ch. D. 1 ; 50 L. T. 730.— C.A. COTTON. BOWEN 
and FRY, L.JJ. 

Storey v. Lennox (Lord), approved. 

Marriott v. Chamberlain (1886) 17 Q, B. D. 
154 ; 55 L. J. Q. B. 448 ; 54 L. T. 714 ; 34 W. R. 
783. — ESHER, M.E., BOWEN and FEY, L.JJ. 

bowen, L.J . — Storey v. Lennox (Lord), cited by 
my brother Fry, appears to me to show that the 
mere fact that the discovery sought will involve 
the disclosure of the names of witnesses is not a 
sufficient reason for refusing such discovery. 
Eade v. Jacobs (col. 866) is not at all inconsistent 
with our present decision. What was there asked 
for was evidence : not information as to a material 
fact which could be proved at the*trial, but mere 
evidence by which material facts were to be 
proved. — p. 165. 

Marriott y. Chamberlain, applied. 
Humphries v. Taylor Drug Co. (No. 1) (18S8) 
39 Ch. D. 693 ; 59 L. T. 177 ; 37 W. R. 192.— 

1CEKEW1CH, J. 
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Chesterfield and Boythorpe Colliery Co. v. 
Black (1S7I!) 24 \V. R. 783.— HALL, v.-C.. 
/of lowed. 

Anstev r. North and South Woolwich Subway 
Co. (1871#) 48 L. J. Ch.’ 77« ; 1 1 Ch D. 431) - 40 
L. T. 393 ; 27 W. It. 375. — FRY, J. 

Higginson v. Bloekley (1857)] 23 L. J Ch 74 , 
1 Jur (xs.) 1104— v-c. disapproved 

Daw v. Eley (1863) 2 H. & M. 723 — wood. 
V.-C., discm-scd. 

Hoffmann r Postill (1839) L. It. 4 Ch.(573, 20 
L T. SOS; 17 W. K. 9i>l.— L.JJ. ; varying x- c. 

UIFFARD, L..T. — With respect, to the other 
exception-, 1 cannot accede to the pi me i pie 
which was laid down by Kunlersley, V -C. in 
Higginson v Blackley . that because an exception 
is bad in part, therefore it is bad in the whole 
(p. 881). And nee (supra), col. 887. 

Martin v. British Museum Trustees (1893) 
10 Times L It. 215.— C.A. MATHEW and 
COLLINS. J J., followed. 

Elliott r. Garrett (1902) 71 L. J. K. B. 413 : 
[1902] 1 K. B. 870 ; 88 L. T. 441 , 50 W. It. 
304. — C.A. V. WILLIAMS, ROMER and MATHEW, 
L JJ. 

White v. Barker (1852) 5 De Ct. & 8 m. 748 ; 
17 Jur. 174. — v.-G., followed. 

Lockett r. Lockett (1889) 38 L J Ch. 290 ; 
L. R. 4 Ch. 338 ; 17 W. ft. 478— SELWVN and 
CJIFFAKD, L.JJ. 

Bird v.Malzy (1858) 1 C.B. (N.s.) 308— c.p., 
commented on. 

Rew r. Hutchins (1881) 10 C. B. (N.s.) 829. — 
C.P. 

ERLE, C.J. — No general principle was laid down 
in that case. — p. 837. 

Rew v. Hutchins, distinguished. 

Stern r. Sevastopulo (1883) 14 C*. B. (N.s.) 737 , 
32 L. J. C. P. 268 ; 10 Jur. (N.s.) 317 ; 8 L. T. 
538 ; 11 W. II. 882.— C.P. 

ERLE, c. J. — That was an action of contract . 
and the matter to which the interrogatories 
pointed was yery specific, and within the ordinary 
principle of a bill of discovery. Here, the 
interrogatories are very general. — p. 740. 

Osborn v. London Dock Co. (1855) 24 L. J. Ex. 
140 ; 10 Ex. 698 : 3 G. L. ft. 313 ; 1 Jur. 
(N.S.) 93 ; 3 W. R. 238. — ex., followed. 

Chester v. AVortley (1856) 25 L. J. C. P. 117 ; 
17 C. B. 410 ; 2 Jur. (N.S.) 287 ; 4 W. R. 325.— 
c.p. 

OBborn v. London Dock Co., approved, Reg. v. 
Boyes (1861) 30 L. J. Q. B. 301 ; 2 F. & F. 157 ; 
1B.«S. 311 ; 7 Jur. (N.s.) 1158 ; 5 L. T. 147 , 
9 W. U. 690: 9 Cox C. C. 32.— Q.B. 

Oshorn v. London Dock Co. and Chester v. 
W ortley, followed. 

Tupling v. Ward (1861) 30 L. J. Ex. 222 ; 6 
H. & N*. 749 ; 7 Jur. (N.S.) 314 ;IL.T, 
20 ; 9 W, It. 482.— EX., commented on. 

Bartlett e. Lewis (1862) 31 L. J. O. P. 230 ; 12 
C. B. (N.s.) 249 : 9 Jur. (N.s.) 202 ; 6 L. T. 388. 

ERLE, O.J. — In Tupling v. Ward, Martin, B., 
who delivered the judgment of the Court, does 
not advert to (inborn v. London Dock Co., and 
the Court say they do not wish to lay down any 


general rule on the subject, but to confine their 
decision to the case befoie them. — p. 233. 

willes, byles and keating, JJ. to the same 
effect. 

Short v. Mercier (1851) 3 Mae. & G. 205 ; 
20 L. J. Ch. 289 . 1 5 J ur. 93.— L.C. ; affirm- 
ing. 18 L. J. Ch 490 ; 2 De G. & Sin. 635. 
— v.-c., followed. 

Billing v.‘ Flight (lfilO) 1 Madd. 230.— 
v.-c., oh.se ru'd on. 

Bartlett r. Lewis (1862) 9 Jur (N.s.) 202; 31 
L. J. C. F. 230 12 G. B. (N.S.) 249 , 6 L. T. 
388 —C.P. 

willes, j. — B illing v. Flight is inconsistent 
with Short v. Merrier before the lords justices. 
— p. 204. 

Osborn v. London Dock Co., followed 
Baker v. Lane (1865) 34 L.' J Ex. 57 ; 3 H. 
kC 544 ; 11 Jur. (N.S.) 311 ; 4 L. T. 20 ; 
9 W. R. 482. — ex., explained. 

Bickfnid v . D Arcy (1866) 35 L. J. Ex. 202 ; 
L. It. 1 Ex. 354 ; 12 Jur. (N S.) 816 ; ill & C. 
534 ; 14 L. T. 629 ; 14 W. R. 900 
pollock, O.B. — In the judgment in Baker v. 
Lane we did not state our reasons at length ; 
but the real ground discussed among ourselves 
was, that the interrogatories were not hand fide. 
Now, I believe thab those interrogatories are put 
ho no fide. — p. 203. 

martin, b. to the same effect. 
channell, b. — I do not think, looking at the 
particular circumstances of Baker v. Lane, that 
we ought to consider the decision of this Court 
m that case interferes with the fair inference to 
be drawn from Ot.born v. London Dock Co. and 
(f heater v. W ortley. . . . On the question of 
whether the interrogatories ought to he allowed, 
we ought to be governed by the decision in 
Unborn v. London Dock. Co . — p. 204. • 

Att.-Gen. v. London Corporation (1849) 19 
L. J. Ch. 814 ; 2 Mac. & G. 247 ; 2 Hall 
& Tw. 1; 14 Jur. 705 — L.C. ; affirming, 
12 Beav. 171. — U.U., followed. 

Phtcroft r. Fletcher (1856) 2fi L, J. Ex. 94 ; 
11 Ex. 543 ; 2 Jur. (N.S.) 191 ; 4 W. R. 263. — EX. 

Att.-Gen. v. London Corporation, principle 
applied. 

Att.-Gen. v. Newcastle-upon-Tyne Corporation 
(1897) 66 L. J. Q. B. 503 ; [1897] 2 Q. 13. 384 ; 
77 L. T. 203.— C.A. lopes and rigby, l.jj. ; 
affirming WILLS, J. 

PHtcroffe v. Fletcher ; Selby v. Selby (1792) 
4 Bro. 0. C. 11 ; and Att.-Gen. v. London 
Corporation, distinguished. 

Horton r. Bott (1S57) 26 L. J. Ex. 267 ; 2 
H. &■ N. 249 ; 3 Jur. (N.S.) 568 ; 5 W. R. 792. 
— ex. u(nd see post, col. 873. 

Flitoroft v. Fletcher, commented on. 

Stoate v. Rew (1863) 32 L. J. C. P. 160 ; 14 
C. B. (N.S.) 209 ; 11 W. R. 595.— C.P. 

Flitoroft v. Fletcher, commented on. 

Stoate v. Rew, applied. 

Pearson c. Turner (1864) 33 L. J, C. P. 224 ; 
16 C. B. (n.S.) 157 ; 10 Jim. (n.S.) 731 ; 10 L. T. 
461; 12 W. It. 801.— C.P. 

Stoate y. Rew and Pearson v. Turner, 

approved. 

I Finney v. Forward (1865) 35 L. J. Ex. 42 ; 
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L. E 1 Ex. 6 : 11 Jur. (N.S.) 878 ; -1 H. & 0. 33 ; 
13 L. T. 296 ; 13 W. E. 85.— EX. 

Finney v Forward, dieting malted. 

Derby Commercial Dank > Lumsdcn (1870) 
L E. 5 0. 1’. 107 ; 39 L. ,1. 0. P. 72 ; 21 L T. 
673 ; 18 17. E 526 .— g.p. 

bovill. C.J. — The ground upon winch the 
decision in the case Referred to proceeded was, 
that the defendant laid no ground for the dis- 
covery he sought. Here, however, the defendants 
admit that the plaintiffs have a prmd fame case 
under a bill of lading properly indorsed, and a 
print (i fume liability by their negligent delivery 
of the barley to Stephenson without receiving 
the bill of lading. They seek to invalidate the 
plaintiffs’ claim by showing that a fraud has 
been practised upon them, and showing some 
connivance or complicity of the plaintiffs with 
the persons who committed the fraud. They 
are seeking the means of proving their own 
case, not to inquire into that of the plaintiffs. — 

p 110 

m. SMITH and BRETT, jj. to the same effect. 

Stoate v Rew and Pearson v. Turner 

(supra), applied. 

Flitcroft v. Fletcher (supra), questioned. 

Wallen r. Forrest (1872) L E. 7 Q. B. 239 ; 41 
L. ,J. Q. B. 96 ; 26 L T. 290. 

quain, J — Flitcroft v. Fletcher has been very 
much doubted ; and, if law at all, only applies 
to such a state of facts as is referred to in Stoate 
v. Hew by Erie, C.J , who says : “ If a man has 
been long in possession of an estate, and a 
stranger comes to dispossess him, the defendant 
may call for some general information as to the 
nature of the title which is to be made against 
him.” That is the only principle upon which 
Flitcroft v. Fletcher can be supported.— p 243. 

Horton v. Bott (supra), discussed and 
approved. 

Lyell r. Kennedy (1883) 52 L. J. Ch. 385 ; 8 
App. -Gas. 217 ; 48 L. T. 585 ; 31 W. E. 618— 
H L. (E) : reversing, (1882) 51 L. J. Oh. 409 ; 20 
Ch. D. 484 ; 46 L‘. T. 752 ; 30 W. E. 493.— 0 A. 
JESSEL. M.R., BRETT and HOLICER, L JJ. 

selborne, l.c. — E eference was also made to a 
case at law of Horton v. Bott, in which a dis- 
covery of matters relevant only to the defendant’s 
title was, very properly, refused It does not, 
however, appear to me to follow from these 
principles, or from Horton v. Bott, that a plain- 
tiff in an action of ejectment, suing upon a legal 
title, ought to be denied that discovery of matters 
within the defendant’s knowledge, and tending 
to support, not the defendant's but the plaintiff’s 
case, to which a plaintiff at law would be entitled 
m any other kind of action. In the argument 
before your lordships the appellant’s counsel 
produced a series of authorities which, if they 
had been cited in the C. A , might, not im- 
probably, have satisfied that Court (as I believe 
they have satisfied all your lordships) that bills 
of discovery m aid of the title of plaintiffs at 
law in actions of ejectment were neither unknown 
to the Court of Chancery nor excluded by any 
rule or practice of that Court ; on the contrary, 
that they were dealt with in the same manner 
and on the same principles as similar bills in 
other cases. — p. 390. [His lordship then dis- 
cussed the earlier authorities.] lords watson, 
bramwell and Fitzgerald concurred. 


Lyell v. Kennedy, principle. applied 
Holloway, In re, Young v Holloway (1887)50 
L. J. P. 81 ; 12 P. D. 167 ; 57 L. T.' 515.— C.A. 
COTTON, BINDLEY and BOWEN, L JJ. 

Hawkins v Carr (1865) 35 L. J. Q. B. 81 ; 
L. E 1 Q. B. 89 , 12 Jur. (US.) 334 ; 6 
B. & 8. 995 ; 13 L. T. 321 ; 14 W. R. 138. 
— Q b., followed. 

Hills r. Wates (1874) 43 L. J. O. P. 380 ; L. E. 
9 C. P. 6S8 ; 31 L. T. 407.— C.P. 

Wright v. Goodlake (1865) 34 L. J. Ex. 82 ; 
3 H. & C. 540 ; 12 Jur. (n.S.) 14 : 13 L. T. 
120 ; 13 W. R. 349— EX., commented on. 
Jourdain r. Palmer (1866) L. R. 1 Ex. 102 ; 35 
L. J. Ex. 69 ; 4 H. & 0. 171 ; 12 Jm\ (N.S.) 283 ; 
13 L. T. 600 ; 14 W. R. 283— EX. 

pollock, c.B. — I agree with my brother Martin 
in doubting whether Wright x. Goodlahe would 
be followed upon every occasion to which it 
might he apparently applicable. It is sufficient 
at present to say of that case that it was an 
action of tort for infringement of a copyright, 
whereas the present case is one of contract. — 

р. 105. 

Wright y. Goodlake, apjmned. 

Clarke r. Bennett (1884) 32 AY. R. 550 — day 
and A. L. SMITH, JJ. 

3. Objections to Disclosure. 

Turney v. Bayley (1864) 33 L J Ch. 499 ; 4 
De Ct. J. & S. 332 ; 3 N R. 695 ; 10 L. T. 115 ; 12 
W. R. 633. — l.JJ. ; reversing 34 Beav. 105. — M.u. 

Paxton v. Douglas (1809) 16 Yes. 239 ; 
(1812) 19 Ves. 225 ; 12 R. R. 175 — l.c., 
dicta questioned. 

Green /-.Weaver (1827) 1 Sim. 404; 6 L. J. 
(O.S.) Ch. 1 ; 27 R. R 214 —HART, V.-C. 

Stainton v. Chadwick (1851) 3 Mac &G 575; 
15 Jur. 1139.— L.C ; affirming, 13 Beav. 
320. — M R., commented on and not applied. 
Paxton v. Douglas, explained. 

Chadwick /•. Chadwick (1852) 22 L. J. Oh. 
329. — TURNER, V.-C. 

May v Hawkins (1855) 24 L. J. Ex. 309 ; 11 
Ex. 210 ; 3 C. L. R. 895 ; 1 Jur. (N.S.) 
600 ; 3 W. R 550. — E followed 
Pye v. Butterfield (1S64) 34 L. J. Q. B. 17 ; 5 
B. & S. 829 ; 11 Jur. (N S.) 220 ; 11 L. T. 44S , 13 
AY. R. 178— Q.B. A ml see post 

Chadwick v. Chadwick, followed. 

Hummings (or Plunnings) v Williams (or 
AVdliamson) (18S3) 52 L J.Q B. 273 ; 10 Q. B. D. 
459 ; 48 L. T 392 ; 31 A7. R. 336 ; 47 J P 390— 
MANISTY and STEPHEN, JJ. And see S. O. 52 
L J. Q. B. 400 ; 48 L. T. 581 ; 31 A7. R. 924— 
W. WILLIAMS and MATHEW, JJ 

Orme v. Crockford (1824) 13 Price 376 ; 
1 O &P. 537 ; M'Clel. 185 ; 27 R. R 719- 
EX. EQ., discussed and explained. 

Martin r Treacher (1S86) 55 L J. Q B. 209 ; 
16 Q. B. D. 507 ; 54 L. T 7 ; 34 W. R. 315 ; 50 
J. P. 356— C.A. ESHER, M.R., LINDLEY, L J. and 
LOPES, J. See judgments. 

Martin v. Treacher (supra), explained. 
Adams v. Batley (1S87) 18 Q. B. D. 625 ; 56 
L. J. Q. B. 893 ; 56 L. T. 770 ; 35 W. R. 437— 

с. a. ; affirming, day and wills, jj. 
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ESHER, m.r . — Martin v. Treacher only 
establishes that there is no rule of law or 
ffihical principle to prevent interrogatories being 
ulnuuistered in this class of cases, except the 
•nle which is founded on the old doctrine of 
Courts of equity that they would not assist a 
common informer to obtain discovery I do not 
;ay that the decisions of Courts of equity have 
not gone further, but that was the foundation of 
the doctrine. — p. 630, bow ex and FRY', l.JJ. 
concurred. 

Pye v. Butterfield (supra}, referred to. 

Adams v. Batley, applied. 

Jones r. Jones (1889) 58 L J. Q. 11. 178 ; 22 
Q. B. D. 125 : 60 L. T. 121 ; 37 W. R. 47!).— 
COLERIDGE, u.,T. and HAWKINS, ,T. And nee col. 


Martin v. Treacher ; Hunnings v. William- 
son (supra, col. 871) ; and Pye v. Butter- 
field, explained and appro ted. 
rnil Coope & Co. r. Eminerson (1887) 5G L. J. 
Ch. !)R9 : 12 App. Cas 300 ; 56 L T. 778 ; 36 
W. ft. 213.— H.L. (e) relborxe, lc., lords 

WATSON, FITZGERALD and HERSCHELL ; afh'nit- 
mq 8. C. now Emmer^nn v Tnd. Coope & Co. 
— C.A. (col. S52). 

Merrick v. Hundred of Ossulston (1737) Rep. 
temp. Hardwicke 4. explained. 

Adams v. Batley, distinguished. 

Saunders r. Wiel [1892] 2 Q 11. 321 ; 62 L. J. 
Q. B. 37 : 4 B. 1 ; 67 L. T. 207 : 40 W ft. 5!)4. 
— C.A. : affirm un/, 61 L. J. Q. B. 507 : [1802] 2 
(). B, IS.— DAY and CHARLES. J.T. 

ESHER, 51. R. — Tlie only sensible interpretation 
of the statute [Patents. &e. Act, 1883] is that 
the two sections (sects. 58 and 59) apply to two 
distinct remedies, the one by way of penalty, the 
other by way of damages. It is said, however, 
that we ought to hold otherwise ; because Lusli , 
L.J.. in Tlohmnon v. Cur rep [7 Q. B. 1). 465. See 
Limitations, Statutes of,’"], quoted Merrick 
v. Hundred of Osnuhtan. and said that in that case 
it was stated, ‘-the Court held that where ail Act 
of Parliament only gives a remedy to the party 
grieved, that is not to be considered a penal 
action.’’ Put m that way it would seem that 
that was the holding of the Court in that case ; 
hut that is not so. for it is a statement of what 
was said by Lee, C.J., in giving judgment, as to 
the decision reported in Xtrange[Smithv.Ph ilhps. 
Btra. 136). 1 cannot think that it is a sufficient 
authority, especially since, as my brother Bowen 
points out. it has never been accepted as law. 
)T r. Janies relied principally upon Adams v. 
Batlri/. decided on 3 it 4 Will. 4, c. 15, s. 2. The 
statute is wholly different from the one we are 
considering, and we arrived at a conclusion that 
the action^ in that case was not to recover a 
jienalty, but for damages. That conclusion was 
arrived at by looking at the context, which, 
though the woid ** offender" was used, took 
away from it its jtrimd facie meaning and left 
the action one for damages. — p. 323. 

Martin v. Treacher ; Pye v. Butterfield ; and 
Ind, Coope & Go, v. Emmerson, explained 
Seaward v. Bennington (1896) 41 W. It 696 
—A. L. SMITH and RIGBY. L.,TJ.. overruled. 

Mexhorough (Karl) i. Wliitwood Urban 
Council (1897) 66 L. J. Q. It. 637; [1897] 2 
Q. B. Ill ; 76 L. T. 765 ; 15 W. 11. 564.— C.A. 


ESHER, M.R. — But with regard to actions for 
penalties it was expressly laid down m Martin v. 
Treacher by each member of the Court that there 
is a rule of law which prevents the application 
of any of the procedure of the Court with regard 
to discovery to an action for a penalty by a 
common informer. That decision is not based 
upon any equitable doctrine of the Courts of 
equity, hut. upon the ground that the Courts, 
whether of law or equity, will not assist the 
plaintiff in an action for a penalty. The decision 
applies both to discovery by affidavit of documents 
and to discovery by the administration of inter- 
rogatories : and the principle asserted was that 
the whole law of discovery including both these 
things, was inapplicable to a defendant in an 
action for a penalty. Now I come to actions 
brought to insist upon a forfeiture of land. . . . 
That [Pye v. Butter field} was an action to re- 
cover possession of a house held on lease on the 
ground of forfeiture, and there the Court dis- 
charged a rule calling upon the defendant to 
show cause why the plaintiff should not be at 
liberty to deliver to the defendant interrogatories 
in writing, and why the defendant should not 
answer them. It. has been contended that the 
case turned upon the particular interrogatories 
delivered, but each of the judges who decided 
the case affirmed the contrary. No doubt m the 
reports of the case the interrogatories are set 
out, but tlie Court ignored them The decision 
was not that those particular interrogatories 
would not be allowed, but that no interrogatories 
would he allowed. . . . Unhappily there is 
Seaward v. JDenniiu/ton. That was an appeal 
from an order of a'pffiEre at chambers ordering 
the defendant to make the common form affi- 
davit of documents. The action was brought 
by a lessor against a lessee to recover possession 
of the demised premises on a forfeiture for breach 
of covenant There A. L. Smith, L J. says : “ I 
agree that it has been the practice ever since 
the time of Lord Hardwicke that m an action 
for penalties the Court will not assist the plain- 
tiff by ordering the defendant to make discovery. 
Tliis case, however, is not an action for a jienalty, 
hut is an action to recover possession of demised 
premises after a breach of covenant , and though 
the defendant is not hound to disclose to the 
plaintiff circumstances which will enable tlie 
plaintiff to make out a case of forfeiture, never- 
theless the defendant is bound to make an affi- 
davit of documents. Rut when he does so lie 
can do so by covering particular documents” 

. . After hearing the arguments m this case 

and examining the law. 1 am bound to say that 
I think that that part of the judgment is wrong, 
and I believe that A. L. Smith, L J. will agree 
with me. We must therefore act on our present 
view, and decide that that case is not correct. . . . 
That. [Ind. C'uope 4* Co. v. Bin merson] was an action 
for the recovery of land, and the decision was 
that the defendant could not escape production 
of documents by setting up the defence of pur- 
chase for valuable consideration without notice. 
I do not think that the H. L. meant to say that 
the two rules of procedure I have mentioned 
were done away with by the Judicature Act, 
1873 I hold therefore that that decision did 
not do away with the rule for the protection of 
defendants against common informers, and there 
is a long senes of authorities that actions for 
forfeiture stand upon the same footing as actions 
for penalties. — p. 640. 
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A. L. SMITH ami CHITTY, L.JJ. to the same 
effect. 

„ Jones v. Jones (supra, col. 875), followed. 

Iiobbs r. Hudson (1890) 59 L. J.'q B. 562; 
25 Q. B. D 282 . 68 L T 215 ; 88 W. R 682 , 
6 Times L. R 381 — c.a esher, m r , lindley 
and ropes, l JJ. ; affirm i n,// 51 J. P 360, 520. — 
HR AN TH AM and CHARLES,’ JJ. 

Howe v. M’Kernan (1862) 30 Beav. 517 — 
- m.r , milfoil Hired 

Carver v Pinto Leite (1871) 41 L. J Ch. 92 ; 
L. R. 7 Ch 90, 25 L. T. 722; 20 W. R. 
134— L.JJ. 

Benyon v. Nettlefold (1849) 18 L. J. Ch. 445 ; 
17 Sim, 51 ; 13 Jur. 798 — V.-c. ; rerersed, (1850) 
20 L. J. Ch. 186 ; 3 Mac. & G. 94 ; 15 Jur 209. 
— L.C. 

Hughes v. Biddulph (1827) 4 Russ. 190 ; 2S 
R. R. 46 .— lc. , ami Bolton v. Liverpool 
Corporation (1832) 1 L. J. Ch. 166 , 1 
Myl. &K. 88. — L.C., diseased but followed 
Walsingham (Lord) r. Goodrickc (1843) 3 
Haro 122 — v -c. See judgment, where the earlier 
cases are discussed. And .see pout, col 878. 

Bolton v Liverpool Corporation, applied. 
Flight v. Robinson (1844) 13 L. J. Ch. 423 ; 8 
Beav. 22 ; S Jur. 888. — M.li. 

Knight v. Waterford (Marquis) (1836) 10 
L. J Ex. Eq. 57 , 2 Y. & 0. 37.— EX. EQ ; 
and Combe v. London Corporation (1842) 
1 Y. & Coll. C.. C. 631 ; 6 Jur. 571, 
approved . And, sw col 879 
Bolton v. Liverpool Corporation and Hughes 
v. Biddulph, dine mated. 

Holmes v. Baddeley (1844) 14 L J. Ch 113; 
1 Ph. 476 ; 9 Jur. 2S9. — L.C : re renting 6 Beav. 
521. — M.R. And nee col. 884. 

Bolton v. Liverpool Corporation, explained. 
Nias v Northern and Eastern By. (1838) 3 
Myl. & Cr 355 ; 7 L. J. Ch. 170 ; 2 Jur. 
295; L.c. a (firm tug; 2 Keen 76. — M.R. , 
Radcliffe v. Furzman (1730) 2 Bro. P. C. 
514 . — h l. (e.) ; and Richards v. Jackson 
(1812) 18 Yes. 472— L.C., date tinned. 

Pearse r, Pearse (1846) 16 L J. Ch. 153; 1 
De G. & Sin. 12 ; 11 Jur. 52. — v.-c. See judgment 
at length. And see col. 879 

Hughes v. Biddulph, followed. 

Steel v. Stewart (1844) 14 L. J. Ch. 34 ; 1 
Ph, 471 ; 9 Jur. 121. — L.C. ; a (fir mi nr/. 
(1843) 12 L. J. Ch. 473 ; 13 Sim. 533.— 
v.-c., distinguished. 

Goodall r. Little (1851) 20 L. J. Ch 132: 1 
Sim. (K.s.) 155 ; 15 Jur. 309.— V.-C. 

Goodall v. Little, approved. 

Cllyn r. Cauliield (1851) 3 Mac. & G. 468 ; 15 
Jur. 807. — L.C. 

Walsingham (Lord) y. Goodricke ( supra ), 
„ followed. 

ITawkins r. Gathercole (1851) 20 L. J. Ch. 
303 ; 1 Sim. (n.s.) 150 ; 15 Jur. 186.— L.C. 

Walsingham (Lord) v. Goodricke, di.s- 

t mg vtshcd. 

Pearse v. Pearse (supra), followed. 

Plight v. Robinson (supra), discussed. 
Manser r. Dix (1855) 24 L. J. Ch. 497 , 1 


I\. & J. 451 ; 1 Jur. (N S) 466 ; 3 Eq. R. 650 : 3 
W. R. 313.— v.-c. And see cols. 879, 882. 

Curling v. Perring (1835) 4 L. J. Ch. 80 ; 2 
Myl. & Cr. 380. — M r. ; and Steel v. Stewart 
(supra), principle applied 

Walsham r. Stamton (1S63) 2 H. & M. 1 ; 3 
N. R 241|; 9 L. T. 603 ; 12 W.R. 119 —wood, v.-c. 

Walsingham (Lord) v. Goodricke and 
Hawkins v. Gathercole (sujtrtt, col. S77), 
not followed. 

Wilson r. Northampton and Banbury Junc- 
tion Ry. (1872) L. R. 14 Eq. 477 ; 27 L. T. 507 ; 
20 W. R. 938.— MALIKS, V.-C. 

Bolton v. Liverpool Corporation (supra), 
considered. 

Walsingham (Lord) v. Goodricke, held 
over ruled. 

Pearse v. Pearse and Lawrence v. Camp- 
bell (1859) 4 Drew. 485. — v.-C., followed. 

Minet r. Morgan (1873) L. R. 8 Ch. 361 ; 42 
L. J. Ch. 627 ; 28 L T 573 ; 21 W. R. 467. 

SELBORKE, L C. — In Unit on v Zirerpool 
Corporation, Lon l Tottenham, affirming a 
decision of the V.-C., refused production of 
documents upon a statement much less complete 
than that in this case. The very argument 
which we have heard here to-day was urged, and 
is thus dealt with by Lord Tottenham. — “The 
plaintiff here does not claim anything positively 
or affirmatively under the documents m question. 
He only defends himself against the claims of 
the corporation, and suggests that the documents 
evidencing their title may aid his defence. 
How? By proving his title, he says. But how 
can those documents prove his title ? Only by 
disclosing some defect in that of the corporation. 
The description of the documents is, that they 
rebut or negative the plaintiff's title ; they are 
the corporation’s title, and not his, and they are 
only his negatively, by failing to prove that of 
the corporation. He rests on the right which he 
has, m common with all mankind, to be exempt 
from dues and customs ; and he says, ‘ Trove me 
liable, if you can.’ The corporation have certain 
documents which they say prove his liability. 
He cannot call for these documents, merely 
because they may, upon inspection, be found not 
to prove his liability, ami so to help him and 
hurt his adversary, whose title they are.” The 
position of the parties was there reversed, and 
some of Lord Cottenham’s expressions relate to 
that fact, but I apprehend that the principle is 
the same. However, I should be very sorry to 
be understood to mean that it would be safe for 
any one to content himself with saying what was 
said there, which was. simply that "the documents 
related to his own title. There can be no doubt- 
that, according to the present practice of the 
Court, a party is expected to go further, and at 
least to say negatively that the documents do 
not prove or tend to prove the title of his 
adversary . . . Bolton v. Liverpool Corporation. 
and Hughes v. Biddulph were supposed to have 
laid down a narrower rule, namely, that the 
communications must have been in anticipation 
of the particular litigation. But** I cannot see 
that anything was there said tending to the 
establishment of the narrower rule, though 
reference was made to some earlier eases, sup- 
posed to be authorities for the doctrine that 
eases laid before counsel for their opinions must 
he produced, though the opinions might not be. 
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. . . Then followed Walsirupuun ( Lord ) v. Good- I 
rich', and it is evident that the very learned and | 
accurate judge, Sir J. Wigram. who decided it, 
felt himself embarrassed by the conflicting state 
of dicta, and perhaps authority, which he found 
in existence, and. yielding to what he thought 
was the preponderance of authority, he limited 
the protection much more than he would have 
done if he had proceeded on what was his view 
of the sound principle. That case, therefore, 
without any disrespect to the learned judge who 
decided it, may well he regarded as one that will 
not bind, unless subsequent authorities are found 
equally to have failed to emancipate the Court 
from the supposed fetters of earlier dicta, or 
earlier cases. But in Pearse v. Pearse a great 
stride was made towards the emancipation of the 
Court from any limits inconsistent with the just 
extension and application of the principle. 
Knight Bruce, V.-C., m one of the ablest judg- 
ments of one of the ablest judges who ever sat 
in this Court, examined Radcliffe v. Furzmaii 
(supra, col. 877), and said that the notion that the 
H. L. had established any such principle of limita- 
tion was really ill-founded : and what is more 
important.he practically overruled the distinction 
by what he did in that case. It is said that in 
Stunner v. Dir (col. STS). Wood. V.-C. did not go 
the whole length of Pear*r v Pearse. I confess 
I do not see any ground for supposing that he 
differed from anything that was said in Pear ic v. 
Pearse. But there is a later authority by that 
most accurate and learned judge. Sir R Kinders- 
ley — Lawrence v. Campbell — which contains a 
statement of the V.-C.'s view of the principle and 
also of the rule which in 1859 had come to be 
well settled and established in this Court on the 
foundation of that principle. He savs : “ It is not 
now necessary, as it formerly was. for the pur- 
pose of obtaining production, that the communi- 
cations should be made either during or relating 
to an actual or even to an expected litigation. 
It is sufficient if they pass as professional com- 
munications in a professional capacity.'’ I can 
only say that I entirely agree with the views 
both of the principle and of its proper extension 
taken in these later authorities.— pp. 365—367. 
MELLISH, L.J. concurred. Ami see cols. 882. 8S4. 
885. 

Comhe v. London Corporation (supra, 
col. 877), discussed. 

Att.-Gen. r. Emerson (1882) 52 L. J. Q. B. 
67 ; 10 Q. B. D. 191 ; 48 L. T. 18 ; 31 W. R. 191. 

C.A. BAGGALLAY, BRETT and LINDLEY, L.JJ. 

Combe v. London Corporation, explained. 

Morris c. Edwards (1890) 60 L. J. Q. B 292 ; 
15 A. C. 309 ; G3 L. T. 26 .— h.l. (e.). See 
(supra'), col. 853. 

Warde v. Warde (1851) 20 L. J. Ch. 36 ; 1 
Sira, (n.s ) 18. — V.-C. ; reversed !, 21 L. J, Cb, 90 ; 
3 Mac. & G. 365 ; 15 Jur. 759. — L.C. 

Talbot v. Marshfield (1805) 2 Dr. & Sm. 
549 : 6 N. R. 288 ; 12 L. T. 761 ; 13 W. R. 
885. — V.-C., followed. And see 11 Jur. 
(N.s.) 991 ; 13L.T. 424. 

Mason, In re, Mason r. Cattlev (1883) 52 L. J. 
Ch. 478 ; 22 Ch. D. 609 ; 48 L. T. 631.— PRY, j. 

Hunt v. Hewitt (1852) 21 L. J. Ex. 210 : 7 
Ex, 236 ; 16 Jur. 503. — pollock, C.B.(for 
the Court), followed;. 

Chartered Bank of India, Australia and China 


r. Rich (1863) 32 L. J. Q. B. 300 ; 4 B. & S. 73 ; 

S L. T. 454 ; 11 W. R. 830.— Q.B. 

Chartered Bank of India, Australia and„ 
China v. Rich, distinguished 

Daniel v Bond (1861) 9 C. B. (N.S ) 710 ; 3 
L. T. 700 ; 9 W. 11. 313.— C.P followed. 

Baker v. L. & S. W. Rv. (1867) 37 L J. Q. B. 
53 ; L. R. 3 Q. B. 91 ; 8‘B. & S. 645 ; 16 L. T. 
126 — Q.B r 

Chartered Bank of India, &c. v. Rich, 
approved. 

Woolley r. North London Ry. (1869) 38 L. J. 
0. P. 317 ; L. R. 4 C. P. 602 ; 20 L. T. 813 ; 17 
W. R. 797.— C.P. 

Woolley v North London Ry. and Ross v. 
Gibbs (1869) 39 L J Ch. 61 ; L. R. 8 Eq. 
522. — V.-C., approved. And, see cols. 881, 
882. 

Baker v. L. & S, W. Ry., distinguished. 

Cossev v. L. B. & S. C. Rv. (1870) L. R. 5 C. P. 
146 ; 39 L J. C. P. 174 ; 22 L. T 19 ; 18 W. R 
493. 

bovill, C.J. — Reliance is placed, on the part 
of the plaintiffs, on Balter v. L. <)’• S W. R // , 
where production of reports of a similar descrip- 
tion was ordered. It is to be observed, however, 
that the point now made on behalf of the defen- 
dants was not raised there. The resistance to 
the production of the reports was not rested on 
the ground of impending litigation, but on the 
ground that “they were confidential communi- 
cations made to the defendants by then’ agents 
or their servants in the course of their duty.” a 
ground -which this Court, in Woolley v. Worth 
London Ry., held to be untenable. Independently 
of that, the case was one of a peculiar character. 
The injured person had settled his claim with 
the company, and afterwards died, in conse- 
quence, as was said, of the shock he had sustained, 
and the action was brought by his executors 
The Court considered that the ground of privilege 
failed, and it. is difficult to see what other course 
they could have adopted. Furthermore, we are 
informed by counsel that the accord and satis- 
faction there set up was resisted on the ground 
of fraud. If that be so, it makes the decision 
consistent with the other cases : because, fraud 
being alleged in the settlement with the deceased, , 
the reports might be material to show what 
knowledge the company or their representatives 
had of the matters in question I observe, too, 
that Cockburn, C.J., in his judgment, expressly 
states that he adheres to the decision m Chartered 
Bank of India, $c. v Rich . Therefore, as the prin- 
ciple clearly laid down in that case confines the 
rule to communications which are privileged on 
the ground that they have reference to impend- 
ing or actual litigation, I think Baker v. L. &S. TT. 
Ry. is distinguishable from the present case. 
There is nothing here to suggest that the reports 
in question were made otherwise than with a 
view to anticipated litigation. — p. 151. 

m. smith and brett, jj. to the same effect. 
They expressed approval of Ross v. Gibbs. 

Woolley v. North London Ry., followed. 

Fenner r. L. & S. E. Ry. (1872) 41 L. J. Q. B. 
313 : L. R. 7 Q B. 767 ; 26 L. T. 971 ; 20 W. II. 
830. —Q.B. 

Cossey v. L. B. & S. C. Ry ,, followed. 

Wilson r. Northampton and Banbury Junction 
Ry. (1872) L. R. 14 Eq. 477 ; 27 L. T. 507 ; 20 
W. Jtt. 938 —v.-c. 
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Cossey v. L. B, & S, C. Ry., followed. 

Fenner y. L. & S. E. By,, not followed. 
Skinner r G. N. By. (1874) 43 L. J Ex. 150; 
"L. E. 9 Ex. 29.8 ; 32 L T 233 ; 23 W. 11. 7.— EX. 

Eenner v L. & S. E. Ry., adhered to. 

Malden v. G. N Ry. (1871) L. R. 9 Ex. 300 — 
EX. And see pout. 

Cossey v L. B. & 3. C, By, and Skinner v. 

G. N. By , followed. 

Eenner v L. & S. E. Ry., explained. 
M'Corquodale r Bell (1876) 45 L. J. G.P 329 ; 

1 0. P. D. 471 ; 35 L. T. 261 ; 23 W. E. 399. 

brett, J. — I think the plaintiffs ought not to 
be called upon to produce them [certain docu- 
ments], because they were questions asked and 
answers given with a view of an anticipated 
litigation,- and for the purpose of enabling the 
plaintiffs to guide themselves as to the mode of 
carrying on that litigation successf ullv. It seems 
to me that that is the rule which after a con- 
sideration of almost all the cases was so laid down 
by this Court in Cossey v. L. B. A S C. By , and 
which was adopted by the Court of Ex in Skinner 
v. G. N By., and which seems also to be the rule 
which had been laid down m the Court of Ch. in 
Boss v Gibbs {supra, col. 880). It is said that 
Fenner v. L. A /S' E. Ry , in the Court of Q B , 
is at variance with those cases. Now. I should be 
very sorry if I thought thaf it was so, but con- 
sidering the point which was taken in the argu- 
ment of that case, and the mode in which that 
case was dealt with, 1 do not think that it is at 
all at variance with Cosset/ v. L. B. % S. C. By. 
and Skinner v. G. A T By. The point which seems 
to me to be real Ly decided m Fenner v. L. A S. E 
B,y ., is that which was expressed by Blackburn, 
J., who, in the course of his judgment, says : “ I 
thought that the documents specified in the 
schedule were obviously relevant to the question 
in dispute, and therefore fell within the general 
rule, and that the only question was whether they 
fell within any exception.” Now he states what 
he was forced to decide in that ease : “ Mr. Willis 
contended broadly that as they were answers to 
questions put by the defendants after litigation 
was impending, they were necessarily privileged, 
and if I had thought that there was any such 
general rule I should have refused to make the 
order.” . . . Blackburn, J. goes on to say, “It 
occurred to me that there might be a distinction 
between the earlier documents and the later ones ; 
for I thought it almost certain from the materials 
before me that the first letter from the manager 
in town to the local officer would be something 
to this effect : 1 We have a complaint as to the 
delay in delivering cattle at your station, report 
to us the circumstances ’ ; and I thought the 
report sent in answer to such an inquiry would 
not be privileged. But I thought it almost 
possible that sonic of the later letters might be 
something to this effect, ‘ It seems probable that 
if we resist this claim much will depend on the 
evidence of some particular person as to some 
particular fact ; please to learn from him what 
his evidence will be, and communicate to us the 
result.’ ” There he puts a case of anticipated 
litigation, and of the question asked in order to 
guide the party whether he will resist it or not, and 
then he says, “And if such had been the fact, I 
should, in the exercise of the discretion which I 
think is vested in a judge, have refrained from 
ordering the inspection of the answer to that 


letter without determining whether T had power 
to order it or not ” That seems to me to be no 
departure from the rule laid down m Cossey v. 
L. B. A S. C. By. Moreover, in Malden v G. N. 
By. {supra), Blackburn, J. says “If it appears 
that there is a letter from the attorney m a cause 
to a man who may very probably be called as a 
witness at the trial, that letter being written 
after the litigation had commenced (which is the 
case with all these letters), it is not primd facie a 
privileged communication, unless you show some 
reason to the contrary.” Quain, J. says “ con- 
fidential communications are not necessarily 
privileged, but if they are made not only as con- 
fidential communications but with a view to 
or in contemplation of a litigation, they are 
privileged.” That is the doctrine of Cossey v. 
L. B. A S. C. By., and therefore, although 
Blackburn, J. afterwards, in his judgment in 
Malden v. G. N. By , says : “ We adhere to the 
principles laid down in Fenner v. L. A S. E. By.," 
all I can say is, so also do I adhere to those prin- 
ciples, for as I understand Fenner v. L. A 1 S. E. 
By those principles do not differ from those - 
established by Cossey v. L. B. A S. C. By. and 
Skinner v. G. N. By. — p. 331. 

DENMAN and BINDLEY, JJ. to the same effect. 
And see post , col. S84. 

Harvey v. Clayton (1675) 2 Swanst. 221, n ; 

19 R R. 66, followed. 

.Tones r. Pugh (1812) 11 L. J. Ch. 323 : 1 I J h. 
96; 6 Jur, 616. — LC . remsiny 12 Sun. 470. 
— V.-C. 

Manser v. Dix {supra, col 877). followed. 

Macfarlan r. Rolt (1872) 41 L. j. Ch 649 ; 
L R. 14 Eq. 580 ; 27 L. T. 305 ; 20 W. R. 945.— 
WICKENS, V.-C. 

Minet v. Morgan (supra, col. 87 8), followed. 

And see col. 884. 

Hastings (Corporation) v. Ivall (1873) 42 L. J. 
Ch. S83^L. U. 8 Ch. 1017; 21 W R. 899.-C.A. 
James and mbllish, L JJ. : Turton r. Barber 
(1874) 43 L. J. Ch. 468 : L. R. 17 Eq. 329 ; 22 
W. R. 438. —HALL, v.-c. ; Mostyn r. West Mostyn 
Coal, Slc. Co. (1876) 34 L. T. 531.— C.P. Ancl see 
post, eol. 884 

Ross v. Gibbs {supra, col. 880), explained l. 

Anderson v. Bank of British Columbia .(1876) 
2 Ch. D. 644 ; 45 L. J. Ch. 449 ; 35 L. T. 76 ; 24 
W. R 624— C.A. JAMES and MELLISH, l.JJ. 
and B ■Ut'tALiLAY, j.a. : affirming JESSEL, M.R. 

JAMES, l.j. — The old rule was that every 
document in the possession of a party must 
be produced if it was material or relevant 
to the cause, unless it was covered by some 
established privilege. It was established that 
communications that had passed directly or 
indirectly between a man and his solicitor 
were privileged, and the privilege extended no 
further. It is now contended that that rule 
was entirely altered by an expression of Stuart, 
V -C. m Boss v. Gibbs. I am quite sure that 
the Y.-C. did not intend, by a mere casual and 
hasty generalisation not called, for at all by 
the facts of the case, to depart from the -whole 
tradition and course of this Court with respect 
to the production of documents. If the rule had 
been as was supposed to be laid down m that, case, 
all that is said m text books by learned authors 
with regard to the origin of the principle, and with 
regard to the justification of the privilege — all 
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that is said ahoat its being confined to lawyers 
and not extending to doctors and priests — all 
that has been said by learned judges in Chancery, 
in the particular circumstances of the cases that 
came before i hew. to show how they might be 
brought within that general principle — the whole 
of that would be, to mv mind, puerile nonsense 
if there had been that law which is supposed to 
have been laid down, that any communication 
made by a person with a view to litigation, who- 
ever the person is, must be protected. As to the 
eases at law. it is not necessary to go through 
them, ns they seem to have been brought, appa- 
rently. now at least, very much into conformity 
with "the ca«es in equity, and it is needless to go 
through them for the purpose of seeing whether 
in each of them, if the same state of circum- 
stances came before the Court, the same decision 
would be arrived at. Looking at the dicta and 
the judemeuts cited, they might require to be 
fully considered, but I think they may po-sibly 
all be based upon this, which is an intelligible 
principle, that as you have no right to see your 
adversary's brief, you have no right to see that 
which coinesmto existence merely as the materials 
for the brief But that seems to me to have no 
application whatever to a communication between 
a principal aud his agent in the matter of the 
agency, giving information of the facts and 
circumstances of the very transaction which is 
the subject-matter of the litigation. Such a 
communication is, above all other, s, the very 
thing which ought to be produced. — p. 656. 

Anderson v. Bank of British Columbia 

(a uprit), followed. 

Southwark and Yauxhall Water Co. /■ Quick 
(1878) 47 L J. Q. B. 258 : 3 Q. B. D. 315 ; 38 
L. T. 28 . 2(5 W. It. 341.— c A. 

■Wilson v. Northampton and Banbury Junc- 
tion By, (1872) L. It. 11 Eq. 477; 27 
L. T. 507 . 20 W. 11. U3S.-V.-C.. nm- 
wp tited nn. 

Wheeler r. Lo Merchant (1881) 17 ('ll. D. (575 ; 
50 L. J. Cli. 793 : 44 L. T. 032 ; 45 J. P. 728.— 
C.A. JESKEL, M.R.. BRETT and COTTON, L..T.J 

beett. L.J. — The proposition laid before us 
for approval is, that wlieie one of the parries to 
an action has in his possession or control docu- 
ments which pa—ed between liis -olio tor and 
third parties, they are protected in his hands 
from inspection, on the ground that, they were 
documents which passed between the solicitor 
and the third party for the purpose of enabling 
the solicitor to give legal advice to his client, 
although such information was obtained by the 
solicitor for that purpose at a time when there 
was no litigation pending between the parties, 
nor any litigation contemplated. It seems to 
me that that proposition cannot be acceded to. 
It is beyond any rule which has ever been laid 
down by the Court , and it seems to me that it is 
beyond the principles of the rules which have 
been laid down. The rule as to the non-produc- 
tion of communications between solicitor and 
client, is a rule which has been established upon 
grounds of general or public policy. It is con- 
fined entirely to communications which take 
place for the purpose of obtaining legal advice 
from professional persons. It is confined in 
terms, it seems to me it is so confined in prin- 
ciple, and it does not extend to the suggested case. 
It was said, however, that there were two cases 


which supported, although they were not abso- 
lute decisions m favour of the proposition. One 
was Mosfi/n v. Wext Moxttjn Coal and, Iron Co. 
(supra, col 882), wlucli, when looked at,, gives- 
nr> support at all to the present contention, The 
other case was Wilson v. Xorfhatnpton and Jiati- 
btn )j Junction Rij. i think that probably some 
documents were shut out from production m that 
case which were of such a character that, if the 
decision really intended to shut them out, it 
might give colour to the proposition contended 
for But if that is so. then, with deference. I < 
think that decision was wrong. There is no 
authority, and there is no principle which obliges 
us to extend the doctrine to the extent now 
contended for. — p. (583. 

Anderson v. Bank of British Columbia and 
M'Corquodale v, Bell (col. 881 ), followed. 

Gordon r Defries (18S2) 51 L. J. Q. B. 415 ; 8 
Q. B. D. 508 , 30 W. It. 612 ; 46 J. P. 566.— 
MATHEW and CAVE. JJ. 

Wheeler v. Le Marchant (supra), appro red. 

Kennedy r. Lvell (1883) 23 Oh. D. 387 ; 48 
L T. 455", 31 W. It 091.— 0, A. BAG GALL AY 
and cotton, l.jj. : a (firmed, turn. Lyell v Ken- 
nedy (1883) 53 L. J. Oh. 449 ; 9 App. Gas. 81 ; 
50 L. T. 227 ; 32 W. It. 497.— II.L (e ) LORDS 
BLACKBURN. WATSON and BEA1IWELL. See 
judgments. 

Bullock v Gorry (1878) 47 L. J..Q. B 352 ; 8 
Q B. D. 350 ; 38 L. T 102 ; 36 W. It. 330 
— COCKBURN, C.J. and AIELLOR. J., followed. 

Wheeler v. Le Marchant, appro red. 

Pearce v. Foster (1885) 15 Q. B. D. 114 ; 54 
L. J. Q. B. 432 ; 52 L. T. 886 , 33 W. B. 919 ; 50 
J. P.4— C.A. 

BRETT. M R —The judgment of Cockburn, O.J. 
m Jhillocfi v. Corrtj, lays down a most valuable 
principle on this subject. There the documents 
m question were being inquired about in a 
different action from that, m relation to which 
they originally came into existence, and 'the 
L.G J said . *• The privilege which attaches by 
the invariable practice of our Courts to com- 
munications between solicitor and client ought 
to lie carefully preserved. In my opinion the 
rule is, once privileged always privileged. This 
will apply a fortiori where the succeeding action 
i-, substantially the same as that m which the 
documents were used.” This is a clear intimation 
of opinion that, if a document is once so privi- 
leged. the fact that it is another action m which 
it is being inquired about will not destroy the 
privilege It seems to me that the expressions 
used by Lord Lyndhurst, in Holme. s v. Baddelei/ 
(■supra, col. 877) really imply that he was of the 
same opinion. On principle I agree with the 
opinion so expressed, — p. 119. 

bagg allay, l.j. — T he expressions used m 
Wheeler v Le Marchant appear to me to indi- 
cate very correctly the limits of the piofessional 
privilege with regard to communications passing 
between solicitor and client. — p. 120. 

BOWEN, l.j. to the same effect. And see col. SS8. 

Wheeler v, Le Marchant and Pearce v. 
Foster, principle applied. 

Proctor v. Smiles (1886) 55 L. J. Q. B. 167.— 
field and wills, JJ. ; affirmed, C.A. 

Proctor v. Smiles, distinguished. 

Proctor r. Wolff (1886) 3 Times L. 11. 229 — 
MANISTY and GRANTHAM, JJ. 
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Minet v. Morgan (sit pm, col. 882), applied. 

Wheeler v. Ie Marchant, commented on.. 

Lowdcn v. Blakey (1889) 58 L. .). Q. B. 817 ; 
28 Q. T> D. 332 ; Cl L. T. 251 ; 38 W. R. 8-1 . 5+ 
J. 1*. 51 — DENMAN, .r. 

Anderson v Bank of British Columbia (supra). 
ami Wheeler v. Le Marchant, discussed . 

Learovd v. Halifax Joint Stock Banking Go 
(1893) 82 L. J Ch. 509 : fl898] 1 Oh 888 . 3 11. 
252 , 88 L. T. 158 ; 41 W.R. 344 —STIRLING, j. 

Minet v. Morgan (supra'), followed. 

Wheeler v. Le Marchant, explained. 

Lloyd v. Mostyn (1842) 12 L. J. Ex. 1 ; 10 
M. A VV. 478 ; 2 D (N.S.) 476 ; G Jur. 
974. — EX., followed. 

Oalcraft r Guest (1S98) 67 L. J. Q B. 505 ; 
[1898] 1 Q. B. 759 ; 78 L T. 283 ; 46 W. R. 420. 
— C.A. 

lind ley, M.R — I take it that, as a general 
rule, one may say that a document once privi- 
leged is always privileged. I do not meau to say 
that pm liege cannot be waived, but the mere 
fact that documents are held, and have not been 
destroyed, does not amount to a waiver of the 
privilege. I think, therefore, that, speaking 
generally, the case conies within J tenet v. 
Morgan. It was said that Wheeler v. Le J fur- 
chant is contrary to this view. I do not think 
so. It seems to me that that case has been a 
little misunderstood. I think that the decision 
there was perfectly right. An attempt was 
made to extend the doctrine of privilege to 
documents which were not covered by it upon 
any proper understanding of the doctrine. I 
think that will be seen fiom Cotton, L.J's judg- 
ment m that case and the form of order that he 
suggested. No doubt Wheeler v. Le Marchant 
has given rise to a little controversy, and Cotton, 
L.J. has referred to it in Kennedy v. Lyell 
(supra, col 884), where lie says, wliat is plain 
enough when the case is studied, “ All that was 
decided was that communications between the 
solicitors and the surveyor of the client before any 
litigation was contemplated, were not protected." 
The case was again referred to m Lined en v. 
JBlukey (supra, col. 884), before Denman and 
Charles, JJ., and it was again pointed out. that 
there was nothing in Wheeler v. Le March unt 
inconsistent with the decision m Minet v. 
Morgan, nor is there. The ease was again very 
carefully examined into by Stirling. J. in Learoyd 
v. Halifax Joint Stach Banking Co. (supra'). 
and he came to the conclusion, which is inevit- 
able to any one who studies the two cases, that 
Wheeler v. Le Marchant was right and that 
Minet v. Morgan was right too That is to say, 
they do not conflict. Therefore, so far, Minet v. 
Morgan may be prayed m aid as protecting 
these piivileged documents. — p. 506. rigby and 
v. williams, l JJ. concurred. 

Wheeler v. Le Marchant, explained. 

Bullivant r. Att.-Gen. for Victoria (1901) 70 
L. J. K B. 645 ; [1901] A. 0. 196 ; S4 L.T 737 ; 
H L. (e) ; reiersing S. C. no in. Reg. r. Bullivant 
(I960) 69 L. J. Q‘. B. 657 ; [1900] 2 Q. B. 163 ; 
82 L. T. 493 — C.A. See post, col 8SS. 

Bramwell v. Lucas (1824) 2 B. & C. 745 ; 
2 L. J. (o.S.) K B. 161 ; 4 D. & R. 367. 
— K.B.. discussed. 

G reenough r. GaskcU (1833) 1 Myl. & K. 9S ; 


Coop. t. Brough. 96.— L.c. See judgment, where 
the earlier cases are discussed. 

Bramwell v. Lucas and Spenceley v. 
Schulenburgh (1806) 7 East 337; 3 
Smith 325. — K. B . , _ followed. 

Sawyer v. Birchmore (1835) 3 Myl. & K. 572. 
— M.R. 

Sawyer v. Birchmore. explained. 

Greenough v. Gaskell, di.sev.ssed. 

Desborough r Rawlins (1838) 7 L. J. Ch 171 ; 

3 Myl. & Gr. 515 : 2 Jur 125. — l.c. 

Grreenough v. Gaskell, not followed. 

Gore v. Harris (1851) 2l‘ L. J. Ch. 10 . 15 
Jur. 1108: S. C. mm. Gore v. Bowser, 5 
De G k. Sm. 30. — v.-c., explained. 

Ford v. Tennant (1863) 32 L. J. Ch. 465 ; 32 
Beav. 162 ; 9 Jur. (n.s.) 292 ; 1 N. R. 303 ; 7 
L. T 732 ; 11 W. R 324.— M.R. 

Greenough v. Gaskell, discussed. 

Ainsworth r. Wilding (1900) 69 L. J. Ch. 

695 : [1900] 2 Ch. 315 ; 48 W. It. 539.— 
STIRLING, J. 

Bustros v. White (1876) 45 L. J. Q. B. 642 ; 

1 Q B. D 423 ; 34 L. T 835 : 24 W R. 
721.— c.A, ; and Pacey v. London Tram- 
ways Co. (1870) 2 Ex. D. 440, n. — CA., 
followed. 

Friend r. L. C. & D. Ry (1877) 46 L. J. Ex. 

696 ; 2 Ex. D 437 ; 36 L. T. 729 ; 25 W. R. 735. 
— C A. COCKBURN, C J.. BRAMWELL and BRETT, 
L.JJ. 

Bustros v White, distinguished. 

Johnson »\ Smith (1877) 36 L. T. 741 : 25 
W. R. 539. — KELLY, C.B. and HAWKINS, J. 

Bustros v. White and Friend v. L. C. & D. 
Ry., distinguished. 

Southwark and Vauxhall Water Co. v. Quick 
(1878) 47 L. J. Q. B. 258 ; 3 Q. B. D. 315 ; 38 
L T. 28 : 26 W. R. 341 —c.A. BRAMWELL. 
BRETT and COTTON, L.JJ. 

Southwark and Vauxhall Water Co. v Quick, 

followed. 

The Theodor Kovner (1878) 47 L. J. P. 85 ; 3 
P D. 162 : 38 L. T 818 ; 27 W. R. 307.— SIR R. 

PHILLIMORE. 

Bustros v. White, referred to. 

Webb r. East (1880) 49 L ,J. Ex 250; 5 
Ex. D. 108 ; 41 L. T. 715 ; 28 W. R. 336 ; 41 
J. P. 200.— C.A. JESSEL, M.R., BAGGALLAY and 
COTTON, L.JJ. And see post, col. 887. 

Southwark, &c. Water Co. v. Quick, fol- 
lowed. 

Nordon r Defries (1882) 51 L. J. Q. B. 415 ; 
S Q. B. D. 508 ; 30 W R. 612 ; 46 J. P. 566.— 
MATHEW and CAVE. JJ. And see col. SS7. 

Bustros v. White, principle applied, Holloway, 
In re. Young r. Holloway (1887) 56, L. J P. 81 ; 
12 P. D. 167 ; 57 L. T. 515. — c A COTTON, 
LINDLEY and BOWEN l.jj. ; McLean Bros. v. 
Jones (1892) 66 L. T. 653.— LAWRANCE and 
WRIGHT, JJ. 

Hennessy v. Wright (No. 2) (1888) 57 L. J. 
Q. B. 594 ; 24 Q. B. D. 445 n ; 36 W.R. 879. 
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4 Times L. R. 662.— c.A. esheb, m.r., 
lindley ami LOPES. L.J.T.. follower 7. 

Eustros v. "White (supra), considered. 

Hope r. Bra'-lx [1SU7] 2 Q. B. 1SS ; fill L. J. 
Q. B. 653 : 7(5 L. T. 823 ; 45 W. H. 659. — C.A. 

ESHER, M R. — Therefore m that case [lien ness )/ 
v. T1 'right] the A. recognised the existence of 
a general rule that inspection of such a docu- 
ment [an original manuscript contribution] 
should not be given to the plaintiff in an action 
of libel. — p. 191. 

A. L. smith. L.J. — That case [JBndro* y. White] 
was decided, not upon the rule now in question, 
but upon Ord. XXXI. r. 11 of the old rules, 
which corresponds to Ord. XXVI r. 14 of 
present rules. But since that decision additions 
have been made to rr. 12 and 18 of Ord. XXXI. 
for the express purpose of making it not com- 
pulsory on the Court to order discovery or 
inspection if the Court does not think it neces- 
sary. Therefore, as the matter now stands, I am 
of opinion that it is not obligatory to order 
inspection. — p. 192. 

Rigby. L J. — All that was decided there [Bus- 
tens v. White] was that, where a document is 
plainly relevant, it must, in the absence of 
privilege, be produced. — p. 193 

Hope v. Brash, not applied. 

Webb v. East (supra, col. Sfifi), discussed. 

Kelly i. Colhoun [1899] 2 Ir. E. 199.— 
MURPHY and KELLY, ,JJ. 

Hennesay v. Wright (Ho. 2) (supra), dis- 
tinguished. 

Elliott V. Garrett (1902) 71 L. J. K. B. 415 ; 
[1902] 1 K. B. 870. — c.A. (supra, col. 871). 

Hicholl v. Jones (18G5) 2 H. & M. 588 ; 5 
X. It. Gl; 13 W. R. 451.— V.-C. ; and 
Eawstone (or Rawstorne) v. Preston 
Corporation (1885) 54 L. J. Ch 1402 ; 30 
Ch. I). 116 : 52 L. T. 922 ; 33 W. R. 795. 
— KAY, J., followed. 

Nordon v. Defries (supra), observed on. 

Wars wick, In re, Robson / Woiswiek (1887) 
38 Ch. D. 370 ; 58 L. J. Ch. 31 ; 59 L. T. 399 ; 
36 W. 11. 625. 

north, j. — I do not think the learned judges 
[in Word on v. Defries] intended to depart from 
the view taken by the V.-C. in the previous 
case ; and neither the arguments nor the judg- 
ment deal with the real question, whether a 
record of what is taken in open Court can he 
privileged at all ; and there is nothing in that 
ease which ought to prevent me from following 
the earlier case of Xieholl v. Jones and the late 
case of Bail' stone v, Preston Corporation. — 
p. 372, And see pod. 

North Australian Territory Co. v. Golds- 
borough (1893) G2 L.J. Ch. 603; [1893] 
2 Ch. 381 ; 2 R. 397 ; 69 L. T. 4 ; 41 
W. E. 501.— C.A. ESHER, M.R., LINDLEY 
and BOWEN, L,JJ„ applied. 

The Palermo (18S3) 53 L. J. P. 6 ; 9 P. D. 
6 ; 49 L. T. 551 ; 32 W. R. 403 ; 5 Asp. 
M. C. 165. — butt, j. ; affirmed , C.A. 
BRETT, M.R., BAUUALLAY and BOWEN, 
L. .TJ., disti nr/ u inked. 

Goldstone r. Williams Deacon & Co. (1S98) 
68 L. J. Ch. 21 ; [1S99] 1 Ch. 47 ; 79 L. T. 373 ; 
47 W. R. 91. 

STIRLING, J,— It. must be taken that the 
accounts were in the first instance privileged, 
for they were prepared at the instance of the 


■ plaintiffs’ professional advisers with a view to a 

■ former litigation, after that litigation had com- 
menced. That alone would be sufficient to 
confer piivilege, even if they had not been 
piepared also with a view to (lie present liti- 
gation. On tins, Walsh am v. Strunton (supra, 
col. 884) is a direct authority. It has also been 
held that, as a general rule, a document once 
privileged is always privileged — Bulloelt v. Carry 
(supra, col. 884), Pea roc v. Foster {supra, col. 884), 
and the vevv recent case of Cal craft v. (fired 
(supra, col. 885) . . . These decisions appear to 
be based on the necessity of allowing full and 
free communication for the purposes of litigation 
not only between a solicitor and his client, but 
between the solicitor and persons whose assistance 
he requires or with whom he communicates in 
order to enable him properly to conduct the 
litigation. But there is another line of decisions 
under which it is sought to bring the present 
case. It lias been decided that notes of pro- 
ceedings in open Court — Xirholl v. Jones and 
Worswich, In re, Robson v. Wormich — or before 
an arbitration — Raiostone v. Preston Corporation 
— are as a rule not privileged, but must be pro- 
duced. These decisions proceed on the ground, 
as I understand them, that the administration 
of justice m this country is a matter of public 
interest and to be conducted (again as a general 
rule) in public, and consequently that there can 
be nothing privileged or confidential which passes 
in open Court. . . . The depositions have been 
filed in the usual way. They seem to me to have 
become publici juris within the meaning of the 
decisions m Xieholl v. Jones and the cases which 
followed it, and to he liable to production accord- 
ingly. Some reliance was placed on The Palermo , 
but there the depositions of which copies wore 
sought were not publici juris. — p. 26. 

Eollett v. Jefferyes (1850) 20 L. J. Ch. 65 ; 
1 Sim. (N.S.) 3 ; 15 Jnr. 118.— v.-C. ; 
Bussell v. Jackson (1851) 9 Hare 387. — 
v -c. ; and Gartside v. Outram (185(5) 26 
L J. Ch. 113 ; 3 Jur. (N.S.) 39 ; 5 W. R. 
35. — v.-c., approved. 

Reg. r. Cox and Railton (1884) 54 L. J M. C. 
41 ; 14 Q. B. D. 153 ; 52 L. T. 25 , 33 W. R. 
396.— c.c.E. GROVE, J. (for the Court). See 
judgment. 

Eollett v. Jefferyes and Russell v. Jackson, 

applied. 

Postlethwaite, In re, Rickman, In re, Postle- 
thwaite r. Rickman (1887) 56 L. J. Ch. 1077 : 
35 Ch. D. 722 ; 56 L. T. 733 ; 36 W. R. 563.— 
NORTH, J. 

Reg. V. Cox and Railton, considered. 

Williams r. Quebrada Ry. Land and Copper 
Co. (1895) 65 L. J, Ch. 68 ; [1S95] 2 Ch. 751 ; 
73 L. T 397 ; 44 W. II. 76. — kekewich, j. . 

Worswick, In re, Robson v. "Worswick 
(supra, col. S87) ; and Reg. v. Cox and 
Railton, discussed and applied. 

Ainsworth r. Wilding (1900) 69 L. J Ch. 695 ; 
[1900] 2 Ch. 315 ; 4S W. R. 539. — STIRLING, J. 

Simms v. Registrar of Probates (1900) 69 
L. J. P. C. 51 ; [1900] A. O. 323 ; 82 L. T. 
433.--P.C. HALSBURY. L.O., LORDS HOB- 
HOUSE. MACNAGHTEN, MORRIS, DAVE V 
and ROBERTSON ; and Russell v. Jackson 
(supra), explained. 

Bullivant r. Att.-Gen. for Victoria (1901) 70 
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L. J. K. B. 64.5 ; [1901] A. C. 190 ; 84 L.T 787. 
— ILL. (e.) ; reversing S C turn. Reg. i. Bulli- 
vant (1900) 69 L. J.'Q. B. 657; [1900] 2 Q. B. 
163 ; 82 L. T. 493. — O.A. Collins and homer, 
L.JJ. 

HALSBURY, L.C. — In the parallel, but not 
exactly similar, case m the P. C . where the 
word “evade” was used, the P. C. held (I 
myself was a party to that judgment) that it 
must be understood that where it was intended 
to be an allegation that a fraud had been com- 
mitted you must allege it and prove it, and that 
it was no fraud for a man to make a voluntary 
conveyance of his estates, not having any secret 
trust, and not having any arrangement whereby 
the deed could say one thing and the volun- 
tary arrangement mean another ; that the fact 
that he did intend to make a gift during his life- 
time was no offence and no breach of the Act of 
Parliament, anti nothing that could be considered 
tainted with the character of fraud — Si mm's v. 
Registrar of Probates. That being so, it appears 
to me that it would be an abandonment of the 
principle which has been held sacred m this 
country if, when a person has done that which 
m itself may be innocent, you should simply, 
because you choose to suggest that it was done 
with the view of evading the payment of a tax, 
require the witness to disclose the whole of his 
affairs, and enable the private communications 
between himself and his solicitor to be displayed 
to the Court. — p. 648. 

lords shand and davey to the same effect. 
LORD BRAMPTON concurred. 

lord lindley. — I t is said that, the testator 
being dead, the privilege is gone. I am satisfied 
that that answer is insufficient. It struck one at 
once as curious. I never heard it stated before ; 
but it does appear that m Bussell v. Jackton it 
was considered, and m the judgment of Turner, 
Y.-C. there are some passages which have been 
invoked in favour of that being a good answer ; 
but they are easily explainable when one comes 
to look at them. The mere fact that a testator 
is dead does not destroy the privilege. The 
privilege is founded upon the views which are 
taken in this country of public policy, and that 
privilege has to be weighed, and unless the 
people concerned m the case of an ordinary 
controversy like this waive it, the privilege is 
not gone — it remains. In the case before Turner, 
Y.-O., for the reasons which were given by counsel 
for the respondent, and which are apparent m 
the judgment, the privilege could not be set up. 
One person was trying to set it up against the 
other, both claiming under the testator, and the 
Y.-O. held that it could not be set up. — p. 650. 

Chichester v. Donegal (Marquis), 18 W. R. 
427.— v.-O ; reversed, (1870) 39 L. J. Ch. 694 ; 
L. R. 5 Ch. 497 ; 22 L. T. 458 ; 18 W. R. 531.— 
giffard, l.j. 

Dickson v. Wilton (Lord) (1S59) 1 F. & F. 

419.— CAMPBELL, C.J., di sting lushed. 

Beatson r. Skene (1860) 29 L. J. Ex. 430 ; 5 
H. & N. S3S ; 6 Jur. (N.S.) 780 ; 2 L. T. 378 ; 8 
W. R. 544. — ex. ; MARTIN, B. dissenting. 

pollock, C.B. — If the head of the department 
does not attend personally to say that the pro- 
duction of the document will be injurious, but 
sends the document to be produced or not as 
the judge may think proper, or as was the case 
in Dickson v. Wilton (Bari), before Lord Camp- 


bell, where a subordinate was sent with the docu- 
ment, with instructions to object, but nothing 
more ; then, indeed, the case may be different, 
and the judge may compel the production of it.— 

Dickson v. Wilton (Lord), referred to. 
Dawkms v. Paulet (Lord) (1869) 39 L. J Q. B. 
53 ; L. R. 5 Q. B. 94 ; 21 L. T. 584 ; 18 W. R. 
336— Q.B. 

Beatson v. Sken e, followed. 

H.M.S. Bellerophon (1875) 44 L. J. Adm. 5 ; 
31 L. T. 756 , 23 W. R.24S. — SIR R. PHILLIMORE. 

[Followed both in deciding that a state paper 
was a privileged communication, and that the 
question whether its production would be in- 
jurious to the public service or not must be 
determined not by the judge, but by the head 
of the department having custody of the paper.] 

Home v. Bentinck (Lord) (1820) 2 Br. & B. 
130 ; 8 Pnce225 ; 22 R. R. 748. — DALLAS, 
C.J., implied. 

M‘Elveney r. Connellan (1SG4) 17 Ir. O. L. R. 
55. — PIGOT, C.B., FITZGERALD and DEASY, BB. 

M'Elveney v. Connellan and Anderson v. 
Hamilton (1816) 2 Br. & B. 156, n. ; 8 
Price 244, n. — ellenborougii, C.J., 
approved. 

8tace c. Griffith (1S69) 6 Moore P. 0. (N.S.) 
18 ; L. E. 2 P. O. 420 ; 20 L. T. 197.— P.C. 

Home v. Bentinck (Lord), discussed and 
applied. 

Dickson v. Wilton (Lord), commented on. 
Dawkms v. Rokeby (Lord) (1873) 42 L. J. Q. B. 
63 ; L. R. 8 Q. B. 255 . — ex. ch. ; affirmed, (1875) 
4ft L. J. Q. B. 8 ; L. R. 7 H. L. 744 , 33 L. T. 196 ; 
23 W. R. 931. — H.L (E.). CAIRNS, L.O., LORDS 
CHELMSFORD, HATHERLEY, PENZANCE, O’HAGAN 

and selborne. 

Smith v. East India Co. (1841) 11 L. J, Ch. 71 ; 
1 Ph. 50. — L.C. ; and Home v. Bentinck, 
discussed. 

Beatson v. Skene ; Coorg (Eajah) v. East 
India Co. (1856) 25 L. J. Oh. 345 ; 8 
De G. M. G. 182 ; 2 Jur. (N.S.) 407 ; 4 
W. R. 421. — l.jj. ; and Anderson v. 
Hamilton, applied. 

M‘Elveney v. Connellan ; Stace v. Griffith ; 
Dickson v. Wilton (Lord) ; Kain v. Earrer 
(1877) 37 L. T. 469.— GROVE aud LINDLEY, 
jj. , and H.M.S. Bellerophon, referred to. 
Heunessy r. Wright (No. 1) (1888) 57 L. J. 
Q. B. 530 ; 21 Q. B. D. 509 ; 59 L. T. 323 ; 53 
J. P. 52 ; 4 Times L. E. 597.— field and wills, 
jj. 

Hennessy v. Wright (Ho. 1), followed. 

Ford v. Blest (1890) 6 Times L. R. 296. — 
HUDDLESTON, B. and GRANTHAM, J. 

Anderson v. Hamilton and Home v. 
Bentinck (Lord), considered. 

Chatterton r. Secretary of State for India 
(1895) 64 L. J. Q. B.676 , [1895] $ Q. B. 189 ; 
14 R. 504 ; 72 L. T. 858 ; 59 J. P. 596 — C.A. 
ESHER, M.R., KAY and SMITH, L.JJ. 

H.M.S. Bellerophon, and Hennessy v. 

Wright (No. V), followed. 

Kain v. Earrer, explained. 

Joseph Hargreaves, Ltd,, In re (1900) 69 L. J. 
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Oh. 183 ; [1900] 1 Oh. 317 : 82 L. T. 132 ; 18 
W. E. 211 ; 7 Mauson 351. — WRIGHT, .T. ; 
({{firmed, C.A. BINDLEY, H.E, V. WILLIAMS 
and homer, L jj. 

V. WILLIAMS, L.J. — There [Kant v. Fa ever] 
the Board of Trade put forward the defendant, 
the secretary of the Board, as the person to 
represent the Board, and service of the writ had 
been accepted by the secretary of the Board as 
representing the Board, and m course of that 
litigation the production of documents m the 
oidmary form of discovery was asked for It is 
quite plum that the rules which would guide the 
(Jourt as to what affidavit of documents was 
necessary from a party to the action repre- 
senting a department of the State are entirely 
different from the rules winch would be applied 
in a ease where the officer of a department was 
merely subpoeuaed as a witness. The officer of 
the department is merely the custodian of the 
documents as the servant of the department, and 
the department here [Income Tax Commis- 
sioners] have not put forward their servant as 
representing the department. — p. 18(5. 


DISTRESS. 


What Distrainable. 

Croser v. Tomlinson (1759) Barnes 172, 
//lied toned 

Williams r. Holmes (1853) 22 L J Ex. 283 ; 
8 Ex. SOI ; 1 W. R. 391. 

pollock, C.B. — If that caseweie rex iwra , I 
think it would be decided differently . . much 
indifferent law is to be found in Barnes’s Notes. 
— p. 2S4. c 

alderson, b.— That case involves much 
inconsistency. — p. 285. 


Francis v. Wyatt (17(1-1) 3 Burr. 1 198 ; 1 
W. Black. 483, lomvieuted on. 

Brown r. Shevil (1834) 4 N. k M. 277 ; 2 A. k E. 
138; 4 L. J.K.B.50. 

Parsons v. Gingell (1817) -I C. B. 545 ; 1(1 
L.J. C I'. 227; 11 Jur. 437, not followed. 
Swire v. Leach (1805) 18 0. B. (N.S.) 479 ; 
34 L.J 0 l*. 15U, 11 Jur. (NS.) 179, 11 
L T. (180 ; 13 W. E. 385, followed. 

Miles c. Furber (1873) 21 W. E. 202 ; L. E. 8 
Q. B. 77 , 42 L. J. Q B. 41 ; 27 L. T. 730. 

COCKBURN, 0. J. — I cannot reconcile the deci- 
sion m Parsons v. Gmgell with that m Swire v. 
Leacli. I prefer, however, to follow the latter, 
and the present case clearly falls witlnn it. 


Persons Distraining. 

Coode v. Johns (1880) 55 L. J. Q. B. 475 ; 17 
Q. B. D 714 . 55 L. T. 290 . 35 W. E. 47 ; 
51 J. P. 21. — GROVE and GRANTHAM, «TJ., 
overruled. 

Philipps r. Eees (18S9) 59 L. J. Q. B. 1 ; 24 
Q. B. D. 17 : 38 W. 11. 53 ; 01 L. T. 713 ; 54 J P. 
293. — C.A. ESHER, M.R.. BINDLEY and LOPES, 
e.jj. Held that in distress for rent under the 
Agiicultural Holdings Act, 1883, the bailiff aiul 
not the landlord is entitled to the percentage 
for levying distress authorised by schedule 2 
of the Act. 

lord ESHER. M.R. observed, "The same point 
that is now raised was before a Divisional (Joint 
in 1880, in Coode v. Johns, and it was then 
decided m favour of the laudlord. ... If I had 
had to decide the point m an appeal m Coode v. 
Johns , I could not have agreed with the decision 
of the Divisional Court. ’ 

Turner v. Lee (1037) Cro. Car. 471, held 
overruled. 

Hool v. Bell (1690—1097) 1 Ld. Raym. 172, 
approved. 

Prescott v. Boucher (1832) 3 B. & Ad. 849. 

Leigh v. Shepherd (1S21) 2 Br. & B. 405 ; 
o Moore 297 ; 23 E. E. 51 G.—CJ?., applied. 

Hogarth r. Jennings (1892) 01 L. J. Q. B. 001 , 
[1S92J 1 C>. B. 907 ; (50 L. T. 821 ; 40 W. E. 517 ; 
50 J. P. 485. — C.A. PRY and lopes, L.JJ. 

For what Rents. 

Williams v. Cadbury (1867) L. E. 2 C. P. 
453 : 3(5 L. J. C. P. 233 ; 10 L. T. 354 , 15 
W. B.-9U5, approved. 

Selby r. Greaves (1808) 37 L. J. C. P. 251 ; L. E. 
3 C. P. 594 ; 19 L. T. ISO ; 1(5 W. E. 1127.— C.P. 

Selby v. Greaves , followed. 

Marshall /. Schofield (1SS2) 52 L.J.Q.B, 58 ; 
47 L. T. 400 ; 31 W.E. 134. — C.A. BAGGALLAY, 
BRETT and BINDLEY, L.JJ. 


Peacock v. Purvis (1820) 2 Br. k B. 202 ; 5 
Moore 79; 23 E. E 405. — C.P ., applied. 
Foulgar {or Foulger) t . Taylor (1800) 29 L. J. Ex. 
154 ; 5 H . k N. 202 ; 8 W. R 279. 


When to be Made. 

Nuttall v. Staunton (1825) 4 B. k 0. 51 ; (5 
D. k E. 155 , 3 L. J. (O.S.) K. B. 135 ; 28 
R. 11. 207, distinguished. 

Wilkinson /•. Peel (1895) (54 L. J. Q. B. 178 ; 
‘1895] l Q.B.510; 15 E.213; 72 L.T.1B1 ; 43 
(V. E. 302.— LAWRANCE aild KENNEDY, JJ. 


How to be Made. 

Regan v. Shilcock (1851) 7 Ex. 72 ; 21 
L. J. Ex. 55, commented on. 

Sandon v. Jervis (1859) E. B. k E. 935, 942 ; 
28 L. J. Ex. 15(5 ; 5 Jur. (N.S.) 800 ; 7 
W. E. 290. — ex. CH., distinguished. 

Nash c. Lucas (1867) 8 B. k S. 531 ; L. E. 2 
Q, B. 590. 

COCKBURN, o.J.— The later cases lay down that 
a door which is only fastened by a latch or other 
like fastening may be opened. I think that is 
going a long way, and 1 am not surprised that 
the Courts m America have not gone so far as the 
Court of Exchequer. [His lordship had cited 
Curtis v. Hubbard (1 Hill, N. Y. 33(5) as opposed 
to llegan v. Shilcock.] In former times a land- 
lord could not for the purpose of distraining 
open an outer door. In Regan v. Shilcoeh, by 
which we are bound, it was held that he may 
open a door which is closed but not fastened. I 
presume that rests on the implied licence to any 
person who has lawful business with the occupier 
to enter the house m that way. But that is an 
exceptional case standing on its own ground 
which does not apply to a window. — p. 534. 

mellor, J. — With reference to the point that 
the distress was lawful because the entry of the 
broker was through the door, I observe that m 
Sandon v. Jervis, Hill, J. said, “ I think that the 
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officer touching the plaintiff through the pane, 
hail us much right to make the arrest through 
the pane as he would have had to go at once 
mto the house and make the arrest if the door 
had been left open by the owner, or even broken 
by third parties and then left open ” But there 
he was dealing with the facts of that case, and 
the finding of the jury. There the officer had 
nothing to do with the breaking of the pane ; he 
simply availed himself c?f the broken pane, and 
therefore the arrest was valid. Here the defen- 
dant had suggested the opening of the window, 
and we may reasonably infer that it was for the 
purpose of taking advantage of it for effecting 
the distress. That circumstance distinguishes 
the present from Saiulon v. Jems, and makes 
the distress not lawful. — p. 585. 

Eldridge v. Stacey (1863) 15 C. B. (n.s) 

158 . 10 Jur. (N.S.) 517 ; 0 L. T. 2!)1 ; 12 

W. R. 51, appro u-d 

Scott v. Buckley (18f>7) 10 L. T. 573. — o.p , 

orerruled. 

Long r. Clarice (1803) 03 L. J. Q. B. 108 ; 
[1891] 1 Q. 13. 119 , 9 R. 00 : 09 L. T. 051; 12 
W. R. 130 ; 58 J. P. 150.— C.A. ESHER, m.r., 
LOPES and KAY, L.JJ. 

LORD ESHER, M.R. — The question, then, is what 
limitation has the law imposed upon, the right of 
the landlord to go into a house and distrain 1 ’ 
... If a building is within a curtilage, it has 
been held that, though the landlord gets into the 
curtilage without breaking anything, he cannot 
go into the house if, to do so, he has to break 
anything. That shows that the fact of the land- 
lord being withm a curtilage does not affect the 
case so far as regards the house ; and that within 
this law, the curtilage is no part of the house. 
Therefore it is not true to say in this case that 
the landlord’s bailiff could not go into the house 
to distrain because he first climbed over the wall 
of the curtilage. But even supposing that the 
curtilage is part of the house, the bailiff did not 
break into the curtilage. He did not break open 
any door or anything else ; he merely got over 
the wall. I can see no difference between that 
and getting over the wall of the house into the 
window, oi’ placing a ladder from outside the 
yard wall against the house, and thus getting m 
at an open window In my opinion the decision 
in Eldridge v. Stacey was perfectly right . . . 
It is impossible to think that Byles, J., in Scott 
v. Buckley (18 L. T. 573), decided contrary to 
Eldndge v. Stacey , and therefore some fact must 
have been omitted from the report of that case 
which would account for the decision. 


What amounts to. 

Wood v. Nunn (1828) 5 Bing. 10 ; 2 M. A P. 
27 ; 0 L. ,1 (o.S.) C. P. 198 ; 30 R. R. 528, 
appro ted. 

Cramer r. Mott (1870) 39 L. J. Q. B. 172 , 
L. R. 5 Q. B. 357 ; 22 L. T. 857 ; 18 W. R. 947.— 
Q.B. 

Notice op. 

Wakeman v. Lindsey (1850) 19 L. J. Q. B. 
1(3(3 ; 11 Q. B. 625 ; 15 Jur. 79, dis- 
tinguished. 

Kerby ' v. Harding (1851) 6 Ex. 231 ; 20 
L. J. Ex. 163 ; 15 Jur. 953.— PARKE, B. (for the 
Court). 


Tender of Rent. 

Thomas v. Harries (1810) 1 Man. A G. 695 ; 
9 L J. C. P. 308 , 1 Scott (N.R) 521 ; 1 
Jur. 723 , Ladd v. Thomas (1810) 12 
A. & E 117 : 9 L. J Q. B. 315 ; 1 P. & D. 
9 ; 1 Jur. 798 ; and Ellis v. Taylor (L 811) 

8 M. & W. 115 ; 10 L. J. Ex. 162, orer- 
rnlcd 

Johnson r. Upham (1859) 28 L. J. Q B. 252 ; 
2 El. & El 250 , 5 Jur. (N.S.) G81. 

WIGHTMAN, j. — The case relied upon by the 
defendants was that of Ellis v. Taylor, in which 
the Court held upon the authority of two previous 
cases that a tender after impounding a distress 
for rent was too late. The two cases were Thomas 
v. Harries , m which Maule, J. differed from the 
other judges, and Ladd v. Thomas. Undoubtedly 
those casus are authorities upon the point ; 
but notwithstanding those decisions the judges 
of this Court who have heard the argument were 
unanimously of opinion that upon the equity of 
the statute of William and Mary before referred 
to, au action is maintainable for selling goods 
distrained foi rent after tender of the rent and 
expenses, though the tender be made after the 
impounding. — p. 257. 

Thomas v. Harries, distinguished. 

Brown v Powell (1827)’ 4 Bing. 230 ; 12 
Moore 45-1 : 5 L. J. (o S.) C. P. 159. — C.P., 
dicta applied. 

Green v Duckett (1883) 52 L. J. Q. B. 435 ; 11 
Q. B. D. 275 ; 48 L. T. (577 ; 31 W. R. 607 ; 47 
J. P. 487. — DENMAN and HAWKINS, JJ. 

Smith v Goodwin (1833) 2 L. J. K. B. 192 ; 
4 B. A Ad. 413 ; 1 N. A M. 371 ; 2 N. A M. 
114, dictum disupproied. 

Boulton r. Reynolds (1859) 29 L. J. Q. B. 11 ; 
2 El. A El. 369 ; 6 Jur (N.s.) 46 ; 1 L. T. 166 ; 8 
W. R. 62. — Q B. 

hill, J. — Iii the lepoit in Nevile A Man- 
ning, it is said : - By the Court — It is clear 
that the tender to the landlord was a good 
tender ’’ : and it is added, at the end of a short 
judgment, “the tender to Nash” [the man m 
possession] “ was rendered invalid by the refusal 
to pay, unle&s a receipt was given.” Tins dictum 
was whoRy unnecessary and beside the question, 
as the Court had held the other tender good. 
— p 13. 

Glynn (or Glyn) v. Thomas (1856) 11 Ex. 
870 25 L. J. Ex. 125 , 2 Jur. (n.s.) 378 ; 
4 W. R. 363. — EX. CH., ohserred upon. 

Loving r. Warburton (185S) El. Bl. A El. 507 ; 
28 L. J. Q. B. 31 ; 4 Jur. (N.S.) 634 , 6 W. R. 
602. — Q.B. 

Crompton, J. — I should be sorry to go beyond 
that case : it goes quite far enough. — p. 508. 

Glynn (or Glyn) v. Thomas, explained and 
applied. 

FeU r. Whittaker (1871) 41 L J. Q. B. 7S ; 
L. R. 7 Q. B. 120 ; 25 L. T. 880 ; 20 W R. 317. 
— bail court ; and see French c. PhiRips (1856) 
26 L. J. Ex. 82 ; 1 H, A N. 564 ; 2 Jur. (N.s.) 
1169 ; 5 W. It. 114.— EX. CH. 

Abandonment and Retaking-. 

Bannister v. Hyde (1S60) 2 El. A El. 627 ; 
29 L. J. Q. B. 141 ; 6 Jur. (N.S.) 171 ; 1 
L. T. 438, applied. 

Bagshawes v. Deacon (1898) 67 L. J. Q. B. 
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658 : [189S] 2 Q. B. 173 ; 7S L. T. 776 ; 
46 IV. fi. 61S. — C.A. SMITH and COLLINS, 
Ij.jj., distinguished. 

Jones r. Beimstein (1899) 6S L. J. Q. B 267 ; 
[1899] 1 Q. B. 47U ; 80 L. T. 157 • 47 W. It. 239. 
— LAWRANCE and CHANNEL 6, JJ.; a thrilled, 
(1899) 69 L. J. Q. B. 1 ; [1900] 1 Q. B. 100 ; SI 
L. T. 553 . 48 W. It. 232.— C.A. SMITH, COLLINS 
and WILLIAMS, L.JJ. 


How Goods disposed of. 

Wallace v. King (1788) 1 H. Bl. 13, oier- 
rvled. 

Robinson /'. Waddmgton (1849) 13 Q. B. 753 ; 
IS L. J. Q. B. 260 ; 13 Jur. 537. — y.B. 

[ Wallace v.Ktng , as to mode for the computa-* 
lion of the live days for sale of goods distrained, 
is ovemiled by Robinson v. 11 utld ingtonJ] 

Jones v. Hamp, not reported. 

Frusher v. Lee (1842) 10 M. &. IV. 709 ; 12 
L. J. Ex. 321 ; and Ridgway v. Stafford 
(Lord) (1851) 6 Ex. 404 , 20 L. J. Ex. 226, 
foil meed. 

Wilmot v. Rose (1854) 2 C. L. R 677 ; 3 
El. & Bl. 563 ; 23 L. J. Q. B. 281 ; 18 Jur. 
518 ; 2 W. R. 378, (listing imbed. 

Abbey v. Petch (1841) 8 M. &: W. 419 ; 10 
L. J. Ex. 455, held orerruled. 

Hawkins i. Walrond (1876) 24 W. R. 824 ; 45 
L. J. 0. P. 772 ; 1 <J. P. I). 280 , 35 L. T. 210.— 

C.P.D. 

lord Coleridge, C.J. — It is reasonable to 
confine the statute (56 Geo. 3, c. 50, s. 11) to 
purchasers from the tenant. And there is 
authority for this construction. The case of 
Abbey v. Fetch, decided in 1841, no doubt, con- 
flicts with our view ; but there appears to have 
been a previous decision of the same Court the 
other way, which was nut mentioned to the 
Court during that argument, and that is Jones v. 
Hamp, in 1841). This we learn from the report 
in Fr usher v. Zee, m 1842, where the decision in 
Abbey v. Petek, was considered and strongly com- 
mented on by the Court. But in 1851 we have a 
later decision in the same Court precisely on all- 
fours with the present, Ridyioay v. Lord tit afford, 
in which case Abbey v. Petch was considered and 
virtually overruled. But it was suggested that 
the obiter dicta of the very learned judges who 
deckled Wilmot v. Hose throw some doubt upon 
the decision in Bidgwuy v. Lord Stafford. How- 
m er, when we refer to the more extended report 
in the Law Journal, it is gratifying to find the 
very same distinction taken that i took in the 
argument in this case ; for Crompton, J. re- 
marked. arguendo , that Ridgmay v. Lord Stafford 
was the case of a sale by the landlord, and this 
is an Act for the protection of landlords from 
sales upon the lands held by their tenants." 
Hence all conflict between the cases ceases ; 
for, whde concurring with the Queen’s Bench 
that it would be wrong to confine the words 
“ any purchaser ” to purchasers under an execu- 
tion, it is still quite consistent with their decision 
to limit the operation of the section to pur- 
chasers from the tenant, as Crompton, J. appears 
to suggest. 

Suspension of Right. 

Davis v. Gyde (1835) 2 A. i E. 623 : 1 
H. IV. 50 ; 4 N. & M. 462 j 4 L. J. £. B. 
84. distinguished. 


Palmer r. Bramley (1895) 65 L. J. Q. B. 42 ; 
[1895] 2 Q. B. 405 ; 73 L. T. 329 ; 14 R. 643. 
— G A. KAY and SMITH, L.JJ. 

kay, L.J. — That case was decided on demurrer 
to a plea that a bill of exchange was given for 
rent, but not averring that it was taken in satis- 
faction or with the intention of suspending the 
landlord’s remedy. On demurrer such a plea 
was held to be insufficient ; but that is not an 
authority that the giving of the bill was no 
evidence of an agreement to suspend the land- 
lord’s right of distress, had such an agreement 
been, averred. 

Fraudulent Removal. 

Watson v. Main (1799) 3 Esp. 15 , 6 R. R. 

806, appro red. 

Hand i. Vaughan (1835) 1 Bing. (N.C.) 767 ; 1 
Scott 670 ; 1 Hodges 173 ; 4 L. J. C. P. 239.— C P. 

Lane v. Tyler (1887) 56 L. J. Q. B. 461.— 

Coleridge, C.J. and smith, J., approt ed. 

Tomlinson r. Consolidated Credit Corporation 
(1890) 24 Q. B. D. 135 ; 62 L. T. 162 ; 38 W. 11. 
118 ; 54 J. P. 644.— C.A. ESHER, M.R., L1NDLEY 
and lopes, L.JJ. 

Fletcher v. Marillier (1S39) 9 A. & E. 457 ; 

IPAD. 354 ; 2 W. W. & H. 14 ; S L. J. 

Q. B. 176, distinguished. 

Williams r. Roberts' (1852) 7 Ex. 618 ; 22 
L. J. Ex, 61. 

parke, B. (for the Court). — From some pas- 
sages in the judgment of Lord Denman m the 
Queen’s Bench, m Fletcher v. Marillier (if the 
report be correct), it would appear that the dif- 
ference between the time ot lemoral and of 
seizure was not adverted to ; but the case itself 
is distinguishable, as the plea admitted the goods 
at the tune of seizure to be the property of and 
m the possession of the tenant, and no colour of 
title was given to the plaintiff ; and that is 
pointed out as a cause of special demurrer, and 
also relied upon in the judgment.— p. 629. 

Thornton v. Adams (1816) 5 M. & S. 38 ; 17 

R. R 257, adopted. 

Foulgar (or Foulger) r. Taylor (186U) 29 L. J. Ex. 
154 ; 5H.&N. 202 ; 1 L. T. 57 ; 8 W. R. 279. 

Remedy for Wrongful Distress. 

Avenell v. Croker (1828) M. &. M. 172 ; and 

Wilkinson v. Terry (1834) 1 M. & Rob. 

377, oi er ruled. 

Taylor r. Henmker (1840) 12 A. & E. 488 ; 4 
P. &. D. 243 ; 9 L. J. Q. B. 083. 

lord DENMAN, c.j. (for the Court).— We 
should have considered the plaintiff as clearly 
entitled to a verdict for nominal damages, but 
that we paused in consequence of the two nisi 
prius cases of Avenell v. Cruller and Wilkinson v. 
Terry. Now, the first of these cases proceeds on 
the ground that, as only one thing was taken, and 
that must have been equally taken if the right 
sum had been distrained for, no damage accrued, 
and, therefore, the plaintiff had no cause of action. 
The same reasoning applies, though many things 
he taken, if their value be less than the rent 
really due, and for which the distress ought to 
have been. The verdict was for the defendant. 
A motion for a new trial was made on another 
ground, and the parties agreed to a stet jiruoessus ; 
but the ruling of Lord Tenterden on the above 
point was not questioned. In the latter case, 
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Parke, B. doubted as to the action being main- 
tainable, but a verdict was taken for nominal 
damages. With all possible respect for the 
opinion of those learned judges, we cannot 
agree to the doctrine contained m those cases. — 
p. 491. 

Taylor v. Henniker, overruled. 

Tancred r. Leyland (1851) 16 Q. B. 669 ; 20 
L. J. Q. B. 316 ; 15 Jur.3394.-EX. ch 

PARKE, B. (for Exchequer Chamber). — The de- 
fendant, however, relies upon the decision of a 
similar question in the Court of Queen’s Bench 
in the case of Taylor v. Hennilter, in which it 
was laid down that a distress under pretence that 
more was due than really was due was unlawful 
in its inception, the sale being mere matter of 
aggravation. We do not think that case was 
well decided. On the argument no authority 
was cited in favour of the decision ; and those 
above referred to, in Rolle’s Abrid. and the Year 
Book were not brought before the Court. Some 
nisi pruts authorities, which were cited, were in 
favour of the defendant ; that of Lord Tenterden 
in the case of Arenell v. Croher (supra) in par- 
ticular. And that of Lord Abmger in Crowder 
v. Self (2 Moo & Bob. 190) was not cited. We 
are not satisfied with that decision of the Queen’s 
Bench ; and think that it should be overruled. — 
p. 6S0. 

Tancred v. Leyland, applied. 

Stevenson v. Newnham (1853) 22 L. J. 0. P. 
110 ; 13 C. B. 285 ; 17 Jur. 600.— EX. CH. 

Chandler v. Doulton (1865) 3 H. & C. 553 ; 
34 L. J. Ex. 89 ; 11 Jur. (N.S.) 286 ; 11 
Li. T. 639, applied. 

The Walter D. Wallet (1893) 62 L. J. P. 88 ; 
[1893] P. 202 ; 1 R. 627 ; 69 L. T. 771.— JEUNE, P. 

Lear v. Edmonds (1817) 1 B. & Aid. 157 ; 2 
Chit. 301 ; 18 R. R. 448, commented on. 

Lehain ■«. Philpot (1875) L. R. 10 Ex. 242 ; 44 
L. J. Ex. 225 ; 33 L. T. 98 ; 23 W. R. 876.— EX. 


EASEMENTS AND PRE- 
SCRIPTION. 

1. Easements Generally. 

2. Express Grant. 

3. Implied Grant. 

4. Prescription. 

5. Rights to Water. 

6. Light and Air. 

7. Rights of Way. 

8. Right to Support. 

9. Extinguishment. 

10. Disturbance of Easements. 


1. Easements Generally. 

Ackroyd v. Smith (1850) 10 C. B. 164 ; 19 
L. J. C. P. 315 ; 14 Jur. 1047, explained. 
Thorpe t. Brumfitt (1873) L. R. 8 Ch. 650.— l.jj. 
james, L.J. — The case of Ackroyd v. Smith has 
been misapprehended. It was there in substance 
said to the defendants, “ In any view of the case, 
you are wrong. If this was a right of way 
appurtenant to a particular property, it could 
only be used for purposes connected with that 
property, and you have been using it for other 
purposes. If it was not, then it was a right in 
O.C. 


gross, and could not he assigned to you.” The 
case involved no decision that the right of way 
was m gross. — p. 655. 

Ackroyd v. Smith, inapplicable. 

Simpson v. Godmanchester (1897) 66 L. J. Ch. 
770 ; [1S97] A C. 696 ; 77 L. T. 409.— H.L. (e.). 

LORDS WATSON, SHAND and DAVEY. 

lord DA.VEY. — I cannot doubt that the ease- 
ment as finally alleged by the respondents was a 
good easement in law. It is, in fact, a claim to 
divert the water which either has flooded or, if 
undiverted, would flood their lands, and to come 
on the appellant’s land for the purpose of regu- 
lating the flow of the water with that object. It 
appears to me directly connected with the enjoy- 
ment of the respondents’ lands by the occupiers 
thereof. The appellant, however, argues that the 
right claimed is to protect not only the respon- 
dents’ lands, but the lands of other proprietors, 
from floods. The answer is : That is not the 
right claimed, and we are not dealing here with 
any excess m the exercise of the easement, hut 
with the question whether the corporation have 
the right which they claim. The appellant’s 
counsel quoted several cases, of which Ackroyd 
v. Smith may he taken as an example. It was 
there held that you cannot annex to land rights 
by way of easement unconnected with the enjoy- 
ment of land, as, for example, a right of way to 
be used for all purposes. There is no doubt about 
this sound principle of law ; but it appears to 
me to have nothing to do with the present case, 
in which the claim is only for the protection of 
the respondents’ own lands. — p. 776. 


2. Express Grant. 

Allen v. Seokham, 47 L. J. Ch. 742. — v.-C.; 
reversed, (1879) 4S L. J. Ch. 611 ; 11 Ch. D. 
790 ; 41 L. T. 260 ; 28 W. R. 26.— C.A. 

Miles v. Tobin (1867) 17 L. T. 432; 16 
W. R. 465.— L.C., dicta Of LORD CHELMS- 
FORD dissented Jrom. 

Allen a Seclcham (supra), in c.A. 

JAMES, L.J. — In Miles v. Tobin, Lord Chelms- 
ford used some expressions which are strongly 
in the plaintiffs’ favour, but they were wholly 
extra-judicial, for nothing in that case turned on 
notice. The defendants knew that the plaintiffs 
derived titles from the same grantors as them- 
selves, the common grantors being the trustees 
of a chanty. The Court came to the conclusion 
that the lease under which the plaintiffs claimed, 
and which was prior to the lease to the defen- 
dants, bound the plaintiffs to build according to 
particular plans ; the lease, therefore, if not in 
express terms, at all events by necessary impli- 
cation, gave the plaintiffs a right to the use of 
the windows prescribed by those plans. This 
was a right granted by deed, which bound the 
adjoining lands of the grantors, apart from any 
question of notice. Any person who buys land 
in this country, buys subject to the chance that 
the vendor may have granted all manner of rights 
over it, and against this chance hq guards him- 
self by taking the covenants of the vendor. The 
ease of Miles v. Tobin was simply one of a grant 
by deed made by the person under whom the 
defendants derived title, and the remarks of Lord 
Chelmsford, which have been relied on, were a 
mere obiter dictum, which appears to have 
remained in the Weekly Reporter, and not to 

29 . 
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have found its way into any other hooks so as 
to become part of our traditionary law. We 
therefore do not consider ourselves bound by it, 
and we think that such an extension of the law 
as to constructive notice would be dangerous 
and unwarranted. — p. 795. 

Pym v. Harrison (1S75) 32 L T. 817 . — q.b. ; 
reversed, (1876) 33 L. T. 796.— C.A. 

Dynevor (Lord) v. Tennant (1888) 57 L. J. Ch. 
1078 ; 18 App. Cas. 279 ; 59 L. T. 5 ; 37 
W. R. 193.— H.L.(K), distinguished. 

Rymer r. Mcllroy (1897) 66 L. J. Gh. 336 ; 
[1897] 1 Oh. 528 ; 76 L. T. 115 ; do W. R. 411. 

byene, J . — Lord Dynevor v. Tennant does not 
involve the present point, and assuming it 
decides that you must regard a right of way 
as having been made with reference to the exist- 
ing interest m the dominant tenement, that does 
not preclude the question raised in this case as to 
the effect of a particular grant or contract where 
a larger interest in the dominant tenement is 
subsequently acquired. 

Leech v. Schweder, 43 L. J. Ch. 232 ; 22 W. R. 
292. — ai.R. ; reversed , (1874) 43 L. J. Ch. 487 ; 
L. R. 9 Ch. 463 ; 30 L. T. 586 ; 22 W. R. 633.— 
L.JJ. 

Plant v. James (1S33) 5 B. & Ad. 791 ; 2 
N. & M. 517 ; S. C., 4 A. & E. 749 ; 6 
N. 6: M. 282, considered. 

Thomson r. Waterlow (1868) 37 L. J. Ch. 495 ; 

L. R. 6 Eq. 36 ; 18 L. T. 545 ; 16 W. R. 586.— 

M. K. 

Thomson v. Waterlow and Langley v. 

Hammond (1868) 37 L. J. Ex. 118 ; L. R. 
3 Ex. 161 ; 18 L. T. 858 ; 16 W. R. 937, 
considered. 

Watts r. Kelson (1871) 40 L. J. Ch. 126 ; 
L. R. 6 Ch. 166 ; 24 L. T. 209 ; 19 W. R. 338.— 
L.JJ. : merging m.b. 

Thomson v. Waterlow and Langley v. 

Hammond, discussed. 

- Kay r. Oxley (1875) 44 L. J. Q. B. 210 ; L. R. 
10 Q. B. 360 ; 33 L. T. 164.— Q.B. 

Thomson v. Waterlow and Langley v. 

Hammond, held overruled. 

Watts v. Kelson (1871) 40 L. J. Ch. 126 ; 
L. R. 6 Ch. 166 ; 24 L. T. 209 ; 19 W. R. 
338 . — l.jj. ; and Kay v. Oxley, followed. 

Barkshire v. Grubb (1881) 18 Ch. D. 616 ; 50 
L. J. Ch. 731 ; 45 L. T. 383 ; 29 W. R. 929. 

fby, j. — The authorities would seem to be 
quite clear, but for the two latter cases of 
Thomson v. Waterlow and Langley v. Hammond , 
which X think, unfortunately, introduced a 

distinction into the law on the question. They 
have given some countenance to the proposition 
that when the general words used in a grant of 
land, are “ together with all ways therewith now 
used, occupied or enjoyed.” and there is a road 
then actually used with the Land granted, which 
has been constructed over adjoining land of the 
grantor, but such road did not exist before the 
unity of possession, a right of way over that road 
will not pass ; but that will pass only if the road 
had existed before the unity of possession. One 
asks, why, on principle, should this distinction 
exist ? If the way is actually used at the time 
when the grant is made, why should it not pass 
by the grant 1 And accordingly the doubt which 


was introduced by those cases seems to have been 
dispelled by the cases of Kay v. Oxley and 
Watts v. Kelson , which have restored the law, as 
it had been settled by the earlier decisions. — 

p. 621. 

Kay v. Oxley and Watts v. Kelson, folloioed. 

Bayley v. G. W. Ry. (1884) 26 Ch. D. 434 ; 51 
L. T. 337. — o.A. COTTON, bowen, and fey, l.jj. 

Thomson v. Waterlow, Langley v, Hammond 
and Watts v. Kelson, referred to. 

Brown r. Alabaster (1887) 57 L. J. Ch. 255 ; 
37 Ch. D. 490 ; 58 L. T. 266 ; 36 W. R. 155 — 

KAY, j. 

Watts i. Kelson, distinguished. 

Burrows r. Lang (1901) 70 L. J. Ch. 607 ; 
[1901] 2 Ch. 502 ; 84 L. T. 623 ; 49 W. R. 564. 

FABWELL, J. — Watts v. Kelson . on which the 
plaintiff relied, is not really in point, because the 
whole of the basis on which I rest my judgment 
was absent m that case. There was no question 
of an artificial watercourse having been made 
for one property only. The artificial watercourse 
in that case was made for the express purpose of 
providing both the properties with water. The 
i question raised in the present case was not argued ; 
the point did not arise ; the only point was 
whether a quasi-easement, which would by its 
nature have been an easement if there had not 
been common ownership, passed by the grant, 
and it was held that it did. In the present case 
that is entirely excluded, because I hold that 
there was no quasi-easement which could pass 
by the grant, by reason of its precarious nature. 

Brown v. Alabaster (1887) 57 L. J. Ch. 255 ; 
37 Ch. D. 490 ; 58 L. T. 266 ; 36 W. R. 
155. — KAY, J., observations questioned. 

Titchmarsh v. Royston Water Co. (1900) 81 
L. T. 673 ; 48 W. R. 201 ; 64 J. P. 56.— keke- 
wich, J. 

Martyr v. Lawrence (1864) 2 De G. J. & S. 
261 ; 4 N. R. 312 ; 10 Jur. (N.S.) 858 ; 10 
L. T. 677 ; 12 W. R. 1043.— l.jj. ; and 
Baird v. Fortune (1861) 4 Macq. H. L. 
127 ; 7 Jur. (N.S.) 926 ; 5 L. T. 2 ; 10 
W. R. 2. — h.l, (SC.), distinguished. 

Francis v. Hayward, 52 L. J. Ch. 12 ; 20 Ch. D. 
773 ; 4G L. T. 659 ; .30 W. R. 744.— KAY, J. ; 
affirmed, (1882) 52 L. J. Ch. 291 ; 22 Ch. D. 177 ; 
48 L. T. 297 ; 31 W.R. 488 ; 47 J. P. 517.-C.A. 
JESSEL, M.B. and BOWEN, L.J. 


3. Implied Geant. 

Roberts v. Karr (1809) 1 Taunt. 495 ; 10 
R. R. 592. followed. 

Espley v. Wilkes (1872) 41 L. J. Ex. 241 ; L. R. 
7 Ex. 298 ; 26 L. T. 91S.— EX. 

Roberts v. Karr and Espley v. Wilkes, 

approved and followed. 

Harding v. Wilson (1823) 1 L. J. (o.s.) K. B. 
238 ; 3 D. & R. 287 ; 2 B. & C. 96 ; 26 
R. R. 287, observed- upon. 

Furness Ry. v. Cumberland Building Society 
(1884) 52 L. T. 144 ; 49 J. P. 292. — H.L. (e,). 
LOBDS SELBOBNE, L.C., BLACKBUEN and FITZ- 
GEBALD. 

Roberts v. Karr , followed. 

Cooke v. Ingram (1893) 3 R. 607 ; 68 L. T. 
671i — WEIGHT, J. 
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Metropolitan Ry. v. G. W. Ry. (1900) 82 L. T. 
451 ; 64 J. P. 472. — KEKEWIOH, J. ; reversed, 
(1901) 84 L T. 333— C A. RIGBY, WILLIAMS 
ancl STIRLING, L. JJ. 

Booth v. Alcock, 28 L T. 221. — V.-o. ; reversed. 
(1873) 42 L. J. Oh. 557 ; L. R. 8 Ch. 663 ; 29 
L. T. 231 ; 21 W. R. 743.— L.JJ. 

Beddington v. Atiee (1887) 56 L. J. Ch. 
655 ; 35 Ch. D. 317 ; 56 L. T. 514 ; 35 
W. R. 799 ; 51 J. P. 484. — CHITTY, J., 
approved. 

List v. Tharp (1897) 66 L. J. Ch. 175 ; [1897] 
1 Ch. 260 ; 76 L. T. 45 ; 45 W. R. 243 ; 61 J. P. 
248. — CHITTY, j. 

Nicholas v. Chamberlain (1606) Cro. Jac. 
121, approved. 

Suffield r. Brown (1864) 33 L. J. Ch. 249 ; 4 
De G. J. & S. 185 ; 10 Jur. (N.s.) Ill ; 9 L. T. 
627 ; 12 W. R. 356 ; 3 N. R. 340.— LC. 

Nicholas v. Chamberlain, approved. 

Watts v. Kelson (1871) 40 L. J. Ch. 126; 
L. R. 6 Ch. 166 ; 24 L. T. 209 ; 19 W. R. 
338.— L.JJ. 

Palmer v. Fletcher (1663) 1 Lev. 122; 1 
Sid. 167, 227, approved. 

Tenant v. Goldwin (1703, 1704) 2 Ld. Raym. 
1089, 1093. 

Palmer v. Fletcher, approved. 

Allen v. Taylor (1880) 50 L. J. Ch. 178 ; 16 
Ch. D. 355. — m.r. See extract (infra, col. 907). 

Palmer v. Fletcher, extended. 

Phillips v. Low (1891) 61 L. J. Ch. 44 ; [1892] 
1 Ch. 47 ; 65 L. T. 552.— CHITTY, J. 

[The principle of Palmer v. Fletcher is applic- 
able not only to conveyances for valuable con- 
sideration, but also to devises and voluntary 
conveyances.] 

Palmer v. Fletcher, applied. 

Smith v. Hancock (1894) 63 L. J. Ch. 477 ; 
[1894] 2 Ch. 377 ; 7 R. 200 ; 20 L. T. 578 ; 42 
W. R. 466 ; 58 J. P. 638.— C.A. LINDLEY and 
Smith, L.JJ. ; KAY, L. J. dissenting. 

Swansborough v. Coventry (1832) 9 Bing. 
305 ; 2 M. & Scott 362 ; 2 L. J. C. P. 11, 
explained. 

Wheeldon v. Burrows (1879) 48 L. J. Ch. 853 ; 
12 Ch. D. 31 ; 39 L. T. 558 ; 41 L. T. 327 ; 28 
W. R. 196. — c.A. See extract (infra, col. 906). 

Swansborough v. Coventry, referred to. 
Allen v. Taylor (1880) 50 L. J. Ch. 178 ; 16 
Ch. D. 355. — M.R. 

Swansborough v. Coventry, considered. 
Beddington v. Atlee (1887) 56 L. J. Ch. 655 ; 
35 Ch. D. 317 ; 56 L. T. 514 : 35 W. R. 799 ; 51 
J. P. 484. — CHITTY, J. 

Swansborough v. Coventry, approved. 
Broomfield v. Williams (1897) 66 L. J. Ch. 
305 ; [1897] 1 Ch. 602 ; 76 L. T. 243 ; 45 W. R. 
469. — C.A. See extract {infra, col. 908). 

Suffield v. Brown, 9 Jur. (n.S ) 999 ; 9 L. T. 192. 
— M.R. ; reversed, (1864) 33 L. J. Ch. 249 ; 10 Jur. 
(N.s.) Ill ; 9 L. T. 627 ; 12 W. R. 356 ; 4 De 
G. J. & S. 185 ; 3 N. R. 340.— L.C. 


Pyer v. Carter (1857) 1 H. & N. 916 ; 26 
L. J. Ex. 268 ; 5 W. R. 371.— EX., dis- 
approved. 

Suffield v. Brown (1864) 33 L. J. Ch. 249 ; 10 
Jur. (N.S.) Ill ; 9 L. T. 627 ; 12 W. R. 356 ; 4 
De G. J. & S. 185 ; 3 N. R. 340. 

LORD WESTBURY, L.C.— This observation leads 
me to notice the fallacy in the judgment of the 
Court of Exchequer in the case of Pyer v. Carter, 
being one of two cases on which his honour 
relies. In Pyer v. Carter, the owner of two 
houses sold and conveyed one of them to a pur- 
chaser absolutely, and without any reservation, 
and he subsequently sold and conveyed the 
remaining house to another person. It appeared 
that the second house was drained by a drain 
that ran under the foundation of the house first 
sold, and it was held that the second purchaser 
was entitled to the ownership of the drain, that 
is, to a right over the freehold of the first pur- 
chaser, because, said the learned judges, the 
first purchaser takes the house “ such as it is.” 
But, with great respect, the expression is erro- 
neous, and shows the mistaken view of the 
matter, for in a question, such as this was, 
between the purchaser and the subsequent 
grantee of his vendor, the pui'chaser takes the 
house, not “ such as it is,” but such as it is 
described, and sold and conveyed to him m and 
by his deed of conveyance ; and the terms of the 
conveyance in Pyer v. Carter were quite incon- 
sistent with the "notion of any right or interest 
remaining in the vendor. It was said by the 
Court that the easement was “ apparent,” 
because the purchaser might have found it out 
by inquiry ; but the previous question is, whether 
he was under any obligation to make inquiry, 
or would be affected by the result of it, which, 
having regard to his contract and conveyance, 
he certainly was not under the circumstances of 
the case of Pyer v. Carter, the true conclusion 
was, that, as between the purchaser and the 
vendor, the former had a right to stop and block 
up the drain where it entered his premises, and 
that he had the same right against the vendor’s 
grantee. I cannot look upon the case as rightly 
decided, and must wholly refuse to accept it as 
any authority. — p. 259. 

Pyer v. Carter, doubted. 

Polden r. Bastard (1867) 7 B. & S. 130 ; 35 
L. J. Q. B. 92 ; L. R. 1 Q. B. 156 ; 13 L. T. 441 ; 
14 W. R. 198.— ex. ch. 

BRAMWELL, B . — Pyer v. Cartel’ is no authority. 
— p. 131. 

martin and CHANNELL, BB., said that it has 
been doubted, but is confirmed, and its principle 
explained by Ewart v. Cochrane (4 Macq. H. L. 
Cas. 117) and Ilall v. Lund (1 H. & C.,676). 

Pyer v. Carter, doubted. 

Crossley v. Lightowler (1867) 36 L. J. Gh. 5S4 ; 
L. R. 2 Oh. 478 ; 16 L. T. 438 ; 15 W. R. 801.— 
L.C. 

lord Chelmsford, L.C. — The defendants 
insisted that if an easement is apparent and 
continuous, no express reservation is necessary 
in a grant of the servient by the owner of the 
dominant tenement. And they relied on Pyer 
v. Cartel’, where it was held that if the owner of 
two or more adjoining houses sells and conveys 
one of them to a purchaser, such house is entitled 
to the benefit and is subject to the trust burden 
of all existing drains communicating with the 
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ither house, without express reservation or grant 
or that purpose. Lord Westbury, however, in 
he case of Su (field v. Brown ( supra ), refused to 
Lccept the ease of Pyer v. Carter as an authority, 
md said . '■ It seems to me more reasonable and 
ust to hold, that if the grantor intends to reserve 
mv right over the property granted, it is his 
luty to reserve it expressly m the grant rather 
han limit and cut down the operation of a plain 
nant (which is not pretended to be otherwise 
han in conformity with the contract between 
he parties) by the fiction of an implied reserva- 
tion.’ T entirely agree with this view. It 
appears to me to be an immaterial circumstance 
that the easement should be apparent and con- 
tinuous, for non eo>istat that the grantor does 
not intend to relinquish it unless he $hows the 
contrary by expressly reserving it. The argu- 
ment of the defendants would make every case 
of this kind an implied reservation by law. And 
yet the law will not reserve anything out of a 
grant in favour of the grantor ; except m case of 
necessity; as is the case put by the Court m 
Clerk v. Cinjtje (C'ro. Jac. 170), “ If a man hath 
four closes lying together, and sells three of 
them, reserving the middle close, and hath not 
any way thereto but through one of those which 
he sold, although he reserved not any way, yet 
he shall have it as reserved to him by lawn" — 
p . 590. 

Pyer v. Carter and Suffield v. Brown, 

commented on. 

Morlnnd i. Cook (1S6S) 37 L. J. Ch. S25 ; L. R. 
6 Eq. 252 ; 18 L. T. 496 ; 16 W. R. 777.— M.R. 

Pyer v. Carter, approied. 

Suffield v. Brown, dh-tao/LORD WESTBURY 
questioned. 

Watts r. Kelson (1S71) L. R. 6 Ch. 166 ; 40 
L. J. Ch. 126 ; 24 L. T. 209 ; 19 W. R. 338.— L.JJ. 

mellish, L.J. — 1 think that the order of the 
two conveyances in point of date is immaterial, 
and Pyer v. Carter is good sense and good 
lawn Most of the common law judges have 
not approved of Lord Westhury’s observations 
on it. 

JAMES, L.J. — I also am satisfied with the 
decision in Pyer v. Carter. — p. 170. 

Pyer v. Carter, held overruled. 

Suffield v. Brown, explained. 

Wheeldon r. Burrows (1879) 12 Ch. D. 31 ; 48 
L. J. Ch. 853 ; 39 L. T. 558 ; 41 L. T. 327 ; 27 
W. R. 165 ; 28 W. R. 196. — C.A., affirming BACON, 
V.-C. 

thesiger. L.J. — I now come to Pyer v. Carter, 
which seems to break the hitherto unbroken 
current of authority upon this point, and there 
can be no doubt that Sir Henry Jackson is justi- 
fied in saying that if that case is right this 
appeal ought to be allowed. That was a case 
of a somewhat special character. [The lord 
justice then stated the facts of the case.] Now, 
although it is possible that the actual decision in 
Pyer v. Carter was not exactly overruled, the 
principles the^e laid down were clearly and dis- 
tinctly overruled by the same Court in White v. 
Bar* (7 H. & N. 722) ; the facts of which case 
were these : A man was the owner of certain 
land and of a certain house which had windows 
through which the light, not as an easement but 
as a matter of enjoyment, had come for some 
time. He let the land (reserving the house) to 


trustees, subject to certain covenants by which 
they were to build in a particular manner upon 
tlieland, and if these covenants had been com- 
plied with, and they had built in the specific' 
manner, there would have been no obstruction to 
the lights of the house which the grantor or the 
lessor reserved. Therefore if we were entitled 
in these cases to go back to matters which existed 
before the time of the ^conveyance, we should 
have found here, as clearly as could be shown, 
an intimation on the part of the lessor that if the 
building was to be permitted on the adjoining 
land, it was only to be permitted under such 
j conditions as would prevent the lights of the 
I house being obstructed. But that being origi- 
nally the position of matters, it was followed by 
a conveyance of the reversion in the land to the 
trustees, and subsequently to that conveyance 
the house was conveyed to another person, and 
buildings having been put upon the land occu- 
pied by the trustees contrary to the terms of the 
original covenant, and of such a kind as ob- 
structed the lights of the house, an action was 
brought by the person to whom the house was 
conveyed. In that action it was decided that 
the defendant held his land unfettered by the 
original covenant, and unfettered by any implied 
reservation, and that he was entitled to build m 
such a way as he thought proper on his land, 
although the effect of what he did might he to 
obstruct the lights of the plaintiff. In giving 
judgment, Lord Chief Baron Pollock says this 
(at p. 730) : “ My brother Petersdorff has cited 
no authority for the precise matter which he has 
urged before us, and I think that in construing 
a conveyance of land we must collect what the 
parties intended from the language they have 
used. It seems to me that we cannot look into 
the lease of the 2nd of October, 1855, for it is 
merged m the fee, a conveyance of the reversion 
having been made to the lessees, and we must 
look to that conveyance alone m order to ascer- 
tain the rights of the parties. In that convey- 
ance there is no covenant by the purchasers not 
to build on the land so as to obstruct the light 
and air coming to the windows of the plaintiff’s 
house, or indeed any limitation of the right to 
use the land.” Now, no case can he more clear 
and distinct upon the point which we have to 
decide to-day, and the case is admitted by Sir 
Henry Jackson to be such, but he suggested 
that we ought to overrule it as being an excep- 
tion to the general current of authority. So far 
from that being the case, Pyer v. Carter appears 
to me to have been the exception, and not White 
v. Bass. 

The latter case was followed by Suffield v. 
Brown. A good deal has been said about that 
case ; and the principles upon which this Court 
ought to act in dealing with decisions of Courts 
of co-ordinate authority have been also discussed. 
I think I may say for myself (and I believe I 
am expressing the views of the other members of 
the Court) that we ought not to lay down as an 
absolute rule that decisions of Lord Chancellors, 
at all events sitting alone, are to be taken as 
decisions of the Court of Appeal, and absolutely 
binding on this Court so as to prevent us from 
even looking into the grounds or considering the 
case which was before the particular.Lord Chan- 
cellor. But no doubt the greatest weight ought 
to be given to such decisions, and unless they are 
shown to be manifestly contrary to the general 
current of authority on the point decided, it 
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appears to me that we ought not to take upon 
ourselves to overrule them. 

That being so, let us look a little more narrowly 
'mto that case. First, we have to see what was 
decided — and by that 1 do not mean what was 
absolutely necessary to be decided, hut what 
really the Lord Chancellor took upon himself to 
decide, and, although he might have decided the 
case upon other grounds, put as his ratio deci- 
dendi. Upon that point there can be no doubt. 
We have only to read the close of this judgment 
to see that lie put it entirely on this principle, 
which I have stated as the second of the general 
rules applicable to cases of this kind, that a m an 
cannot derogate from his own grant, and that 
as a general rule no implication can be made of 
a reservation of an easement to the grantor, 
although there may be an implication of a grant 
to the grantee. The Lord Chancellor closes his 
judgment by saying (having dealt with some of 
the authorities as to continuous and apparent 
easements) : “ But this is irrelevant to my deci- 
sion, which is founded oil the plain and simple 
rule that the grantor, or any person claiming 
under him, shall not derogate from the absolute 
sale and grant which he has made.” Although, 
therefore, it is perfectly true that, looking to the 
special circumstances of the case, it might have 
been decided upon those special circumstances so 
as even to admit the proposition for which Sir 
Henry Jackson contends, it is equally clear that 
the Lord Chancellor did not so decide the case, 
but decided it upon a distinct negative of that 
proposition. If we were to stop here, it seems to 
me that, looking to the fact that this was not a 
case in which this point in question was mooted 
for the first time, but that the point had been 
mooted and decided as early as the third year of 
the reign of Queen Anne, we should not be justi- 
fied in doing anything but follow the principles 
enunciated by Lord Westbury. 

But Snffieltl v. Brown (at p. 185) has been 
confirmed by an equally high authority, for in 
Crowley of Sons v. Lightowler, Lord Chelmsford 
as Lord Chancellor had to deal with a similar 
question, and he there says : — “ Lord Westbury, 
however, in the case of Suffield v. Crown , refused 
to accept the case of Pyer v. Carter as an 
authority, and said, ‘ It seems to be more reason- 
able and just to hold that if the grantor intends 
to reserve any right over the property granted it 
is his duty to reserve it expressly in the grant 
rather than to limit and cut down the operation 
of a plain grant (which is not pretended to be 
otherwise than in conformity with the contract 
between the parties) by the fiction of an implied 
reservation.’ I entirely agree with this view. It 
appears to me to be an immaterial circumstance 
that the easement should be apparent and con- 
tinuous, for non constat that the grantor does not 
intend to relinquish it unless he shows the con- 
trary by expressly reserving it. The argument 
of the defendants would make, in every case of 
this kind, an implied reservation by law ; and 
yet the law will not reserve anything out of a 
grant m favour of a grantor except in case of 
necessity.” 

Now the only case in the Court of Appeal 
which is suggested as being contrary to this 
high authority of two Lord Chancellors, is Watts 
v. Kelson , and no doubt there are observations of 
Lord Justice Mellish to the effect that the order 
of conveyance in point of date is immaterial ; 
that Pyer v. Carter is good sense and good law, 


and that most of the common law judges have 
not approved of Lord Westbury’s observations. 
But putting aside for the moment that this was a 
mere dictum of the lord justice during the argu- 
ment, I must observe that this is not exactly so, 
as in White v. Bass, the judges of the Court of 
Exchequer had distinctly, as regards the reason- 
ing of Pyer v. Carter , overruled that case. No 
doubt also Lord Justice James says, “ I am satis- 
fied with the decision in Pyer v. Carter." But 
m the considered judgment of the Court, when, 
if it had been intended to say that So (field v. 
Brown (at p. 1S5) was not law, one would have 
thought there would have been something distinct 
upon the point, there is not one word to the 
effect of that which had been said by the lords 
justices during the argument. All that is said 
about it is this. Lord Justice Mellish, who 
delivered the judgment, after referring to 
Nicholas v. Chamberlain {supra), said “This 
case has always been cited with, approval, and 
is identical not only m principle but in its 
actual facts with the case now before us. It 
was expressly approved of by Lord Westbury in 
Suffield v. Brown , where, though he objected to 
the decision m Pyer v. Carter , m which it was 
held that a right to an existent continuous 
apparent easement was impliedly reserved in the 
conveyance by the owner of two houses in the 
alleged servient house, yet he seems to agree 
that the right to such an easement would pass 
by implied grant where the dominant tenement 
is conveyed first ” ; and that is what the Court of 
Appeal had to decide m Watts v. Kelson {supra). 
Therefore Watts v. Kelson is no authority to 
justify us in overruling Snffield v. Brown , still 
less for overruling it, supported as it is by the 
case of Crosdey of 'Sons v. Lightowler. 

The next case to which I will refer is Swans- 
borouqh v. Corentn/, which has been cited on 
both branches of the argument addressed to us 
by Sir Henry Jackson. That was a case of a 
sale by auction of different lots to different 
ersons at the same time, and it was argued (and 
particularly direct attention to this) that such 
a case must stand upon exactly the same footing 
as if the land in respect of which the easement 
was claimed had been conveyed first ; conse- 
quently the case would be one in which a grant 
of the easement would be implied. Now ob- 
serve what that admits, and the argument so 
dealt with upon that footing. It admits that 
priority in time of the conveyance was a material 
point for consideration ; because, if it had not 
been admitted, then the Court might have gone 
to the general question, not whether the convey- 
ances were at the same time, not whether one 
preceded the other by a few minutes, or a few 
days, or by a few years ; but whether upon the 
severance of the property there was this (if I 
may use the expression) continuous and apparent 
easement in respect of which a reservation might 
be*claimed, or an implication of a grant might 
be made. Tindal, C.J., deals with the matter, 
as it appears to me, upon the supposition that 
the geueral maxim is, that a man who conveys 
property cannot derogate from his grant by re- 
serving to himself impliedly any continuous 
apparent easements ; he says (at p. 309), “ It is 
well established, this general rule of law.” It. 
appears to me, therefore, that this is a decision 
which fortifies the previous decision of Lord 
Holt [in Tenant v. Gold win, 2 Ld. Eaym. 1089, 
1093].— p. 51. 
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Polden. v. Bastard (1867) 7 B & S. 130 ; 35 
L. J. Q. B. 92 ; L. B. 1 Q- B. 156 ; 13 L. T. 
Ill ; 11 W. E. 198 .— ex. ch., judgment 
of ekle, J. approved. 

Watts r. Kelson (1871) 10 L. J. Ch. 126 ; L. E. 
6 Ch 166 ; 21 L.T. 209 ; 19 W. E. 338.— l.jj. 

Polden v. Bastard, applied. 

Nichols v. Nichols (1899) SI L. T. 811— 
STIRLING, J. 

Wheeldon v. Burrows, considered. 

Allen v. Taylor (1880) 16 Ch. D. 355 ; 30 L. J. 
Ch. ITS. 

.tessel, m.r. — T here can be no doubt that the 
law as laid down by Palmer v. Fletcher is the law 
of the present day': that is, that where a man 
grants a house in which there are windows, 
neither he nor anybody claiming under him can 
stop up the windows, or destroy the lights. 
That is based on the principle that a man shall 
not derogate from his own grant ; and it makes 
no difference whether he grants the house simply 
as a house, or whether he grants the house with, 
the windows or the lights thereto belonging. 
In botli cases he grants with the apparent ease- 
ments or g'tfrt.vi-easements. All that is now, I 
take it, settled law (p. 357). . . . The last 
case on the subject is Wheeldon v. Burrows; as 
far as I understand the decision of the Appeal 
Court in that case, the exception in Swanshorough 
v. Coventry (supra) and •Compton v. Richards 
(1 Price 27), was approved. In Swanshorough v. 
Co rent ry the case was open to great doubt. There 
was a sale by auction which we have not here : 
and there is something here which was not there. 
There was there, and here, a continuous and ap- 
parent easement. In the judgment in Wheeldon 
v. Burrows, the case is treated as an exception to 
the general rule, that if a grantor intends to 
reserve any right over the tenement granted, it 
is his duty to reserve it expressly in the grant. 
The late Lord Justice Thesiger says this : “ It 
is said that, even supposing the maxims which 
I have stated to be correct, this case is an ex- 
ception which comes within the rule laid down 
in Swandwrough v. Coventry and Compton v. 
Richards, namely, that although the land and 
houses were not, in fact, conveyed at the same 
time, they were conveyances made as part and 
parcel of one intended sale by auction.” Then 
he says that will not do. Then he goes on to say, 
“ In the cases which have been cited the convey- 
ances were founded upon transactions which, in 
equity, were equivalent to conveyances between 
the parties at the time when the transactions 
were entered into, and those transactions were 
entered into at the same moment of time, and as 
part and parcel of one transaction.” So that he 
evidently means, to say that such a case as that is 
an exception to the general rule, and you cannot 
block up the lights. — p. 358. 

■Wheeldon v. Burrows, approved, hit held 
ina pphcahle. 

Bussell v. Watts (1885) 55 L. J. Oh. 158 : 10 
App. Cas. 590 ; 53 L. T. 876 ; 31 W. E. 277 ; 50 
J. P. 68— H.Lr(E.) ; reversing (1883) 25 Ch. D. 
559 : 50 L. T. 673 : 32 W. E. 621— c.A. ; which 
had reversed (18S2) 47 L. T. 245. — bacon, v.-c. 

Wheeldon v. Barrows, observations applied. 

Brown v. Alabaster (1887) 57 L. J. Ch. 255 ; 
37 Ch. D. 490 ; 58 h. T. 266 ; 36 W. E. 155— 
KAY, J. 


Wheeldon v. Burrows, distinguished. 

Kigby v. Bennett (1882) 21 Ch. D. 559 ; 48 
L. T. 47 ; 31 W. E. 222 ; 47 J. P. 217— 

C.A. JESSEL, M.R., BRETT and COTTON, • 
I, JJ., appro ied. 

Birmingham, Dudley and District Banking Co. 
v. Boss (1SS8) 57 L. J. Ch. 601 ; 38 Ch. D. 295 ; 
59 L. T 609 ; 36 W. E. 914— C.A. COTTON, 
LINDLEY and BOWEN, L.JJ. ; affirming (1887) 52 
J. P. 421— kekewich, f. 

cotton, l.j— If there had been an express 
grant, then it would have been the duty of the 
grantor or of the lessor to expressly state what 
right he reserved to himself. A reservation of 
right to a grantor is a very different thing from 
an obligation impliedly undertaken by a grantor, 
because when there is a reservation to himself, 
that is a reservation from that which he has in 
terms granted ; and if a lessor or other grantor 
wants to make any reservation in his own favour, 1 
then, in my opinion that stands on a very 
different footing from any implied obligation 
contracted by him m consequence of the position 
in which he places himself. Wheeldon v. Bur- 
rows is a case which on that point would be a 
strong authority, and which 1. of course, agree 
with. But, in my opinion, when we come to the 
question which arises here of implied obligation 
and implied grant, we may have regard to all the 
circumstances existing at the time when the 
parties undertook the position from which the 
implied obligation arises, and, looking at the 
circumstances existing at the time when the lease 
was made, i am of opinion that here the plaintiffs 
cannot assert any implied obligation on the part 
of the corporation which will enable the plaintiffs 
to say that there is an interference with any 
implied obligation on the part of the defendant, 
and that they are entitled to an injunction, — 
p. 605. 

Wheeldon v. Burrows and Allen v. Taylor 

{supra), referred to. 

Broomfield r. Williams (1897) 66 L. J. Ch. 305 ; 
[1897] 1 Ch. 602 ; 76 L. T. 243 ; 45 W. E. 469— 
C.A. LINDLEY, SMITH and BIGBY. L.JJ. 

smith, L.J. — Primd facie , a grantee, in cir- 
cumstances such as exist in the present case, 
has the right to have the light coming to his 
windows over the lands of the grantor unob- 
structed by the grantor. This was Ityd down 
m 1832 by Chief Justice Tindal, delivering the 
judgment of the C. P. m Swanshorough v. Coven- 
try. . . . Palmer v. Fletcher [supra) and other 
cases are cited in support of this proposition. I 
am not aware that this statement of the law as 
to the obligation of a vendor to his vendee has ever 
been doubted, and, on the contrary, I find the 
C. A. in 1878 in Wheeldon v. Burrows citing with 
approval this statement of the law by the C. P. ; 
and again in Allen v. Taylor (in 1880) Sir G. 
Jessel, M.E., casts no doubt upon this proposition 
relating to the obligation uf a grantor to his 
grantee. There being this primd facie right of 
a grantee, m circumstances such as exist m the 
present case, not to have his lights interrupted 
by his grantor, how, when the grantee brings an 
action against the grantor for derogating from 
this nght, can the grantor show that what he is 
doing does not give a cause of action to his 
grantee, when a material interruption to his 
lights is established '1 In my opinion it can only 
be by the grantor showing that the primd faric 
right of the grantee is in some way limited and 
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restricted. The burden of proof is upon the 
grantor ; and if he does not show that this prana 
fame right which the grantee has is in someway 
•cut down, and if a material diminution of the 
grantee’s light by what the grantor has done 
upon his own land is established by the grantee, 
he is entitled to judgment. When Birmingham , 
Dudley and B (strict Banking Co. v. Boss and 
Myers v. Catterson are examined, it appears that 
the above statement of the law is not impugned, 
and that each of these eases was decided upon 
the ground that the grantor was able to show 
that this primd facie right of the grantee was 
limited or restricted ; or, in other words, the 
grantor was able to show what was the implied 
obligation which he, in fact, undertook when he 
sold to the grantee. In the one case, Birming- 
ham, Dudley and District Banking Co. v. Boss, it 
was shown that it was perfectly well known to 
each party when the sale took place that the 
land was to be built upon by the corporation, i.e., 
the grantors, as they liked, subject only to this, 
that there was to be a passage of the width of 
twenty feet between the buildings of the grantors 
and the house of the grantee, and that this was 
the measure of the grantee’s protection. In the 
other case, Myers v. Cutter son, the grantors (the 
railway company) established that the grantee 
knew, at the date of the conveyance to him of 
the house, that the grantors required the re- 
mainder of the land for the purposes of the con- 
struction of their railway ; and it was held that 
the obligation which the grantors (the railway 
company) undertook towards the grantee was 
limited by this— that the company might utilize 
their land for that purpose, but for no other, 
and that this was the measure of the grantee’s 
protection. 

Wheeldon v. Burrows, followed. 

■ Union Lighterage Co. v. London Graving 
Dock Co. (1902) 71 L. J. Cli. 791 ; [1902] 2 Ch. 
557 ; 87 L. T. 381. — c.A. romer and Stirling, 
L.JJ. ; williams, l.j. dissenting. 

Bussell v. Watts (1885) 55 L. J. Ch. 158 ; 
10 App. Cas. 590 ; 63 L. T. 876 ; 34 W. R. 
277. — H.L. (e.), observations explained. 

Beddington r. Atlee (1887) 56 L. J. Ch. 655 ; 
35 Ch. D. 317 , 56 L. T. 514 ; 35 W. R. 799 ; 51 
J. P. 484.— OHITTY, J. 

Myers v. Catterson (1889) 59 L. J. Ch. 315 ; 
43 Ch. D. 470 ; 62 L. T. 205 ; 48 W. R. 
488. — C.A. COTTON, BOWEN and PRY, 
L.JJ., followed. 

Wilson v. Queen’s Club (1891) 60 L. J. Ch. 
698 ; [1891] 3 Ch. 522 ; 65 L. T. 42 ; 40 W. R. 
172. — ROMER, J. 

Myers v. Catterson and Birmingham, Dudley 
and District Banking Co. v. Boss (1888) 
57 L. J. Ch. 601 ; 38 Ch. D. 295 ; 59 
L. T. 609 ; 36 W. R. 914— c.A. cotton, 
BINDLEY and BOWEN, L.JJ. ; affirming 52 
J. P. 421. — KEKEWICH, J., discussed and 
explained. 

Broomfield v. Williams (1897) 66 L. J. Ch. 
305 ; [1897] 1 Ch. 602 ; 76 L. T. 243 ; 45 W. R. 
469.— C A. LINDLEY, SMITH and RIGBY, L.JJ. 
See extract, supra. 

Broomfield v. Williams, applied . 

Pollard v. Gare (1901) 70 L. J. Ch. 404; 
[1901] 1 Ch. 834 ; 84 L. T. 352 ; 65 J. P. 264.— 

KEKEWICH, J. 


Birmingham, Dudley and District Banking 
Co. y. Boss (supra), applied. 

Burrows r. Laing (1901) 70 L. J Ch. 607 ; 
[1901] 2 Ch 502 ; 84 L. T. 623 ; 49 W. R. 564.— 

EARWELL, J. 

Birmingham, Dudley and District Banking 
Co. v. Boss and Broomfield v. Williams, 
applied,. 

Quicke v. Chapman (1902) 71 L. J. Ch. 879 ; 
87 L. T. 472.— KEKEWICH, J. 

Broomfield v. Williams, referred to. 

Mappin v. Liberty (1902) 72 L. J. Ch. 63 ; 
[1903] 1 Ch. 11S ; 87 L. T. 523 ; 51 W. R. 264 ; 
67 J. P. 91 ; 1 L. G. R. 167.— JOYCE, J. 

Richards v. Bose (1853) 9 Ex. 218 ; 2 
C. L. R. 311 ; 23 L. J. Ex. 3 ; 17 Jur. 
1036, distinguished. 

Howarth e. Armstrong (1897) 77 L. T. 62. — 
C.A. LINDLEY. LOPES and RIGBY, L.JJ. 

RIGBY, l.j. — T here remains the important dis- 
tinction between the present case and that of 
Richards v. Bose, that, in the latter Case, the 
mutual interdependence of the houses was the 
result of the building of them by an owner in 
fee, and was presumably intended to be per- 
petual ; whilst in the present case, the support 
given by the 11 ft. 3 in. wall to the beams of 
the one-storey building on the adjacent land was 
the act of sub-lessees only, and was not intended 
by them, and could not have been made by 
them, more lasting than their own interests. — 
p. 67. 

Pinnington v. Galland, referred to. 

Richards v. Rose (1853) 23 L. J. Ex. 3 ; 9 Ex. 
218 ; 2 C. L. R. 311 ; 17 Jur. 1036.— EX. 

Pinnington v. Galland (1853) 9 Ex. 1 ; 1 
C. L. R. 8*9 ; 22 L. J. Ex. 348, observed 
upon. 

White v. Bass (1862) 7 H. & N. 722 ; 31 L. J. Ex. 
283 ; 8 Jur. (N.s.) 312 ; 5 L. T. 843.— EX. 

Holmes v. Goring (1824) 2 Bing. 76 ; 9 
Moore 166, questioned. 

Proctor ». Hodgson (1855) 34 L. J. Ex. 195 ; 3 
C. L. R. 755 ; 10 Ex. 824. 

parke, b.— The extent of the authority of 
j Holmes v. Goring is, that admitting a grant in 
general terms, it may he construed to be a grant 
of a right of way as from time to time may be 
necessary. I should have thought it means as 
much a grant for ever as if expressly inserted in 
the deed, and it struck me at the time that the 
Court was wrong ; but that is not the question 
now. — p. 197. 

ALDERSON, b. — Probably if this case be taken 
to a Court of error, Holmes v. Goring will be 
reviewed. — p. 197. 

Holmes v. Goring, limited. 

Pearson r. Spencer (1862) 7 Jur. (N.s.) 1195; 

I B. & S. 571 ; 4 L. T. 769.— q.b. ; affirmed, 
(1863) 3 B. & S. 761 ; IN. E. 373 ; 8 L. T. 166 ; 

II W. R. 471.— EX. CH. 

blackbhrn, J. — It seems to us settled by 
modern authority, that the grouml on which the 
way of necessity is created is, that a convenient 
way is implied by grant as a necessary incident. 
It is observed by Parke, B., m Proctor v. Hodgson 
(24 L. J. Ex. Ch. 195), that the extent of the 
authority of Holmes v. Goring is, that though it 
is a grant it may be construed to be a grant of 
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such a right of way as from time to time may be 
necessary. He adds, “ I should have thought it 
meant as much a grant for ever as if expressly 
inserted in the deed, and it struck me at the 
time that the Court was wrong.” We certainly 
do not feel inclined to extend the authority of 
Holmes v. Goring so far as to hold that the 
person into whose possession the servient tene- 
ment comes 'may from time to time vary the 
direction of the way of necessity at his pleasure, 
so long as he substitutes a convenient way. We 
think we must hold that the way of necessity, 
once created, must remain the same way as long 
as it continues at all. — p. 1198. 

4. Prescription. 

Ladyman v. Grave, 24 L. T. 55 ; 19 W. R. 844. 
— v.-c. ; reward, (1S71) L. R. 6 Ch. 763 ; 25 
L. T. 52 ; 19 W. R. 863.— L.C. 

Harbidge v. Warwick (1849) 3 Ex. 552 ; 18 
L. J. Ex. 245, considered. 

Ladyman r. Grave (1871). — L.C. (supra). 

Bridewell Hospital v. Ward (1893) 62 L. J. 
Ch. 270 ; 3 11. 228 ; 68 L. T. 212.— KEKE- 
WICH, J., folio wed. 

Battersea (Lord) v. Sewers Commissioners 
(1893) 65 L. J. Ch. 81 : [1895] 2 Ch. 708 ; 13 
R. 795 ; 73 L. T. 116 : 44 W. R. 124 ; 59 J. P. 
728.— NORTH, J. 

Plasterers’ Co. v. Parish Clerks’ Co. (1851) 
6 Ex. 630 : 20 L. J. Ex. 362 ; 15 Jur. 965. 
—EX. CH., referred to. 

Bewley r. Atkinson (1879) 49 L. J. Ch. 153 ; 
13 Ch. D. 283 5 41 L. T. 603 ; 28 W. R. 038.— 

C.A. 

Bewley v. Atkinson, inapplicable. 

Mitchell r. CantriU (1887) 57 L. J. Ch. 72 ; 
37 Ch. D. 56 ; 58 L. T. 29 ; 36 #7. R. 229.— C.A 
COTTON, LINDLEY and LOPES, L.JJ. 

Bewley v. Atkinson, distinguished. 
Plasterers’ Co. v. Parish Clerks’ Co. and 
Tickle v. Brown (1836) 4 A. & E. 3G9 ; 
1 H. & W. 769 ; 6 N. & M. 230 ; 3 L. J. 
K. B. 119, discussed. 

Gardner r. Hodgson’s Kingston Brewery Co. 
(1901) 70 L. J. Ch. 504 ; [1901] 2 Ch. 198 ; S4 
L. T. 373 ; 49 W. R 421. — C.A. williams and 
ROMEE, L.JJ.; RIGBY, L.J. dissenting ; rerersing 
(1900) 69 L. J. Ch. 368 ; [1900] 1 Ch. 592 ; 82 
L. T. 455 : 48 W. R. 469 ; 64 J. P. 344. — COZENS- 
HARDY, J. 

Mitchell v. Cantrill (1887) 57 L. J. Ch. 72 ; 
37 Ch. D. 56 ; 58 L. T. 29 ; 36 W. R. 229.— 
C.A. COTTON. LINDLBY and LOPES, L.JJ., 
distinguished. 

Haynes r. King (1893) 63 L. J. Ch. 21 ; 
[1893] 3 Ch. 439 ; 3 R. 715 ; 69 L. T. 855 ; 42 
W. R. 56. — NORTH, J. 

Bright v. Walker (1834) 1 C. M. & R. 211 ; 
4 Tyr. SOS ; 3 L. J. Ex. 250, referred to. 
Onley r. Gardiner (183S) 4 M. & W. 496 ; 1 
H. & H. 381 ; 8 L. J. Ex. 102 .— ex. 

• Bright v. Walker, limited. 

Beggan r. M’Douald (1878) 2 L. R. Ir. 560.— 
C.A. 

Bright v. Walker, principle applied. 

Bass r. Gregory (1890) 59 L. J. Q. B. 574 ; 25 
Q. E. D. 481 ; 55 J, P. 119. — POLLOCK, B. 


Bright v. Walker, followed. 

Perry v. Eames (1891) 60 L. -J. Ch. 345 ; 
[1891] 1 Ch. 658 ; 64 L. T. 438 ; 39 W. R. 
602.— chitty, J., approved. 

Wheaton r. Maple (1893) 62 L. J. Ch. 963 ; 
[1S93] 3 Ch. 48 ; 2 R. 549 ; 69 L. T. 208 ; 41 
W. R. 677. — C.A. LINDLEY, LOPES and SMITH, 
L.JJ.; partly reversing kekewich, j. 

Bright v. Walker and Wilson v. Stanley 
(1S61) 12 lr. C. L. E. 345. — EX., followed. 
Hanna c. Pollock (1899) [1900] 2 Ir. R. 664.— 
C.A. 

Bright v. Walker; Onley v. Gardiner (1838) 
4 M. & W. 496 ; 1 H. & H. 381 ; 8 L. J. Ex. 
102; and Battishill v. Reed (1856) 18 
C. B. 696 ; 25 L. J. C. P. 290 , followed. 
Damper r. Bassett (1901) 70 L. J. Ch. 657 : 
[1901] 2 Ch. 350 ; 84 L. T. 682; 49 W. R. 536. 
— JOYCE. J. 

Mill v. New Forest Commissioner (1856) 25 
L. J. C. P. 213 ; 18 C. B. 60 ; 2 Jur. (N.S.) 
520. — C.P., considered. 

Bobbett r. 8. E. Ry. (1§82) 9 Q. B. D. 424.— 

DENMAN, J. 


5. Rights to Water. 

Swindon Waterworks Co. v. Wilts and 
Berks Canal Navigation Co. (1876) 45 
L. J. Ch. 638 ; L. R. 7 H. L. 697 ; 33 L. T. 
513 ; 24 W. f>. 284. — H.L. (E.), considered. 
Bonner r. G, W. Ry. (1883) 24 Ch, D. 1 ; 48 
L. T. 619; 32 W. R. 190; 47 J. P. 580.— C.A. 
BAGGALLAY, LINDLEY and PRY, L ,TJ. 

baggallay, l.j. — No doubt you may in par- 
ticular cases, in which particular matters have 
been the subject of complaint, find observations 
by learned judges to the effect that railway com- 
panies do not possess the same unlimited powers 
of using their land as ordinary individuals would 
have ; in other words, that they are not at liberty 
to use their land otherwise than for purposes 
consistent with the purposes of the Act of Par- 
liament under which they are incorporated. But 
when it comes to a question as to the way in 
which land may be ordinarily enjoyed by a pro- 
prietor who derives his title under Acts of Par- 
liament, and for purposes specified in Acts of 
Parliament., you have the observations made by 
Lords Cairns and Hatherley in the ease of 
Swindon Waterworks Co. v. Wilts and Berks 
Canal Navigation Co., which go very strongly to 
the effect of showing that the provisions of such 
Acts are not to interfere with the ordinary 
rights which proprietors otherwise would have. 
Certain observations made by Malins, V.-C., m 
the case of Norton v. London Si JV. W. Railway 
Co. have been very much relied upon. But, if 
that case is looked into, it mil be seen that it 
was decided on a collateral point, namely, that 
the railway company had been guilty of trespass, 
and to the extent to which they had been guilty 
of trespass the injunction was continued, though 
it was limited to that portion of the complaint 
with respect to which there had been a trespass, 
-p. 9. 

Swindon Waterworks Co. v. Wilts and Berks 
Canal Navigation Co., considered. 

Roberts r. Gwyrfai District Council (1899) 68 
L. J. Ch. 233 ; [1899] 1 Ch. 583 ; 80 L. T. 107 ; 
47 W. R. 376; 63 J. P. 181.— KEKEWICH, J.; 
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{{(firmed, (1899) 68 L. J. Oh. 757 ; [1899] 2 Oh. 
60S ; 81 L. T. 465 ; 48 W. E. 51.— O.A. LINDLEY, 
M.R., SIR F. H. JBUNE and ROMER. L.J. 

. lindley, M.R. — These defendants, apart from 
all statutory powers, are not exercising the rights 
of riparian owners at all. They are diverting the 
water from this lake, not for their own purposes, 
not for the use, either ordinary or extraordinary, 
of the land of which they are owners, but for a 
totally different purpose — that of supplying 
townships some distance off. That is no exercise 
of the right of a riparian proprietor within the 
meaning of the law laid down in the cases to 
which I have referred ; and if we look at Swindon 
Waterworks Co. v. Wilts and Kerim Canal Navi- 
gation Co., we find that Lord Cairns alludes to 
the distinction. He says : “ I think your lord- 
ships will find . . . flow towards the north.” 
Then he says that the use being made by the 
waterworks company in that case was not a use 
by them in the exercise of their rights as riparian 
proprietor^, but for a totally different purpose. 
So it is here. Therefore, I take it, the defendants 
cannot justify what they are doing under the 
common law doctrine as to riparian owners. 

Popplewell v. Hodkinson (1869) 38 L.J Ex. 

126 ; L. E. 4 Ex. 248 ; 20 L. T. 578 ; 17 
, W. R. 806— ex. OH., commented on. 

Jordeson r Sutton, Southcoates and Drypool 
Gas Co. (1899) 68 L. J. Ch. 457 ; [1899] 2 Oh. 
217 ; 80 L. T. 815 ; 63 J. P. 692.—C.A. 

Per LINDLEY, m.r. and RIGBY, L.J.— Whether 
Popplewell v. Hodlunson is an authority that m 
no circumstances can there be a right to support 
to land from underground water, quaere 

Per VAUGHAN WILLIAMS, l.j : — Popplewell v. 
Hodliinsim is a clear authority that there is no 
such right, and that a landowner is under no 
obligation at common law so to deal with his 
land as not to withdraw water support from the 
land of another person. 

Pomfret v. Rioroft (1669) 1 Wms. Saunders 

321, dismissed. 

Buckley v. Buckley (1S98) 67 L. J. Q. B. 953 ; 
[1898] 2 Q. B. 608.— c.A. smith, rigby and 
WILLIAMS, L JJ. 

WILLIAMS, L.J. — I entirely dissent from the 
suggestion that the doctrine of Pomfret v. Rieroft 
in any way limits the liability of the defendants 
to the plaintiffs. It cannot be denied that prior 
to the time when the plaintiffs acquired a right 
to use the water in the goit, the predecessor m 
title of the defendants, having established an 
artificial stream on his land, came under an 
obligation to the owners of adjoining lands, 
including the owners of the plaintiffs’ land, to 
take care that the water conducted along that 
artificial stream did not break loose and cause 
damage to those owners. It is suggested, how- 
ever, that the owners of the plaintiffs’ land 
having now established a right to a flow of water 
along that stream, it may be taken under Pomfret 
v. Rieroft — first, that the owner of the servient 
tenement is under no obligation to execute such 
repairs as are necessary to the enjoyment of the 
easement, and also that the owners of the domi- 
nant tenement could not sue the owners ot the 
servient tenement for not doing such repairs ; 
but it seems to me that this in no way gets rid 
of the antecedent obligation on the owners of the 
goit here so to maintain it that the water shall 
not break'out and injure the lands of acQoming 
proprietors, including those of the plaintiffs. I 


am of opinion that the easement which the 
plaintiffs have acquired, and the consequential 
right of executing such repairs as are necessary 
to enable them to enjoy that easement, have not 
lost them the right to insist on the obligation 
which prim a facie lies on the defendants, so to 
maintain the' goit as that the water shall not 
break out and flood their land. — p. 955. 

6. Light and Air 

Bourke v. Alexandra Hotel Co., 25 W. R. 393 ; 
reversed, (1877) 25 W R. 782— C.A. 

Anon, cited -t/iWasev. Pretty (1716) Winch 3. 
quest, timed. 

Webb e. Bird (1S63) 13 0. B. (N.s.) 841 ; 31 
L. J C. P. 335 , 8 Jur. (ij.s.) 621.— ex. ch. ; 
affirm / )i// 4 L. T. 445 ; 9 W. Ii. 899. — c.P. 

Webb v. Bird, followed, Bryant r. Lefever 
(1879) 48 L. J G. P. 380; 4 C. P. D. 172; 40 
L. T. 579 ; 27 W. E. 592— c.A. ; distinguished. 
Sturges i . Bridgman (1879) 48 L. J. Ch. 785 : 11 
Ch. D. 852 ; 41 L. T. 219 ; 28 W. E. 200.— C.A. 

Webb v. Bird, disapproi ed. 

Dalton r. Angus (1881) 50 L. J.* Q. B. 689 ; 6 
App. Cas. 740 ; 44 L. T. 844 ; 30 W. It. 191 ; 46 
J.*P. 132.— H.L. (E.). 

Webb v. Bisi, followed. 

Harris r. De Pinna (1886) 56 L. J. Ch. 344 ; 33 
Ch. D. 238 ; 54 L. T. 770 ; 50 J. P. 480.— C.A. 

Webb v. Bird, opinion dissented from. 

Bryant v. Lefever, inapplicable'. 

Bass r, Gregory (1890) 59 L J. Q. B. 574 ; 25 
Q. B/D. 481 ; 55 J. P. 119. 

pollock, B. — In Wehb v. Bird, Erie, C.J. 
expressed an opinion that the second section of 
the Prescription ^.ct only applied to rights of 
way and of water. If it were necessary for me 
to decide that point, I should certainly prefer to 
adop’t Lord Selborne’s 'view m Dalton v. Angus. 
But it is not necessary, because the plaintiffs 
have also claimed to be entitled by lost grant. 

Webb v. Bird and Bryant v. Lefever, 

referred to 

Aidin' r. Latimer Clark (1894) 63 L. J. Ch. 
601 ; [1894] 2 Ch. 437 ; 8 E. 352 ; 71 L. T. 119 ; 
42 W. R. 553.— STIRLING, J. 

Webb v. Bird and Bryant v Lefever, fol- 
lowed. 

Chastey ■«. Acldand (1895) 64 L. J. Q. B. 523 ; 
[1895] 2 Ch. 389 ; 12 E. 420 ; 72 L. T. 845 ; 43 
W. II. 627. — c.A. LINDLEY, LOPES and KAY, 
L.JJ. ; reiersing WRIGHT, J. (post). 

Aldred’s Case (1610) 9 Rep. 57, b. 58 b. ; 
Hall v. Lichfield Brewery Co, (1880) 49 
L. J. Ch. 655 ; 43 L. T. 3S<). — PRY, J. : and 
Bass v. Gregory (supra), referred to. 

Aldm r. Latimer Clark (1S94).— STIRLING, J. 
(supra). 

Aldred’s Case; Hall v. Lichfield Brewery 
Co.; and Bass v. Gregory, inapplicable, 

Chastey r. Ackland (1895) — c.aT (supra). 

Harris v. De Pinna (1886) 56 L. J. Ch. 344 ; 
33 Ch. D. 238 ; 54 L. T. 770 ; 50 J. P. 
486. — c.A. cotton, bowen and pry, 
l.jj ., followed. 

Chastey r. Acldand (1895). — C.A. (supra). 
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Harris v. De Pinna, considered. 

Clifiorcl ?■- Holt (1899) 68 L. J. Ch. 332: 
[1899] 1 Ch. 698 ; 80 L. T. 48 ; 63 J. P. 22.— 
KEKEWICH, J. 

Martin v. Goble (180S) 1 Camp. 320, ques- 
tioned.. 

Courtauld r. Legh (1869) 38 L. J. Ex. 43 ; 
L. It. 4 Ex. 126 : 19 L. T. 737 : 17 W. R. 466. 

CLEASBY, B. — With reference to one case that 
has been referred to, that of Martin v. Gable, I 
confess that the decision in that case appears to 
me to a certain extent to be in favour of Mr. 
Pollock’s view, but it is wholly inconsistent, in 
my opinion, with the case of Tapling v. Junes 
(11 H. L. Cas. 290). According to the marginal 
note in Martin v Goble, if a building, after 
having been used for twenty years as a malt- 
house, is turned into a dwelling-house, in its new 
state it is only entitled to the same degree of 
light that was necessary to it m its former state, 
and the owner of the adjoining ground may 
lawfully erect a wall which prevents the admis- 
sion of sufficient light for domestic purposes. 
In that case, the Chief Baron said that it was 
necessary to inquire afterwards to what extent 


[1894] 3 Ch. 639 ; 8 R. 760 ; 71 L. T. 226 ; 43 
W. R. 202. — ROMER, J. 

Courtauld v. Legh and Collis v. Laugher,. 
considered. 

Cooper v. Straker {supra), discussed and 
approved. 

Hollins v. Verney (1884) 53 L. J. Q. B. 430 ; 
13 Q. B. D. 304 ; 51 L. T. 733 ; 33 W. R. 6 : 
48 J. P. 580.— C.A*’, applied. 

Smith r. Baxter (1 900) 69 L. J. Ch. 437; 
[1900] 2 Ch. 138 ; 82 L. T. 650 ; 48 W. R. 458.— 

STIRLING-, J. 

[The rule laid down in Hollins v. Verney with 
regard to user in the case of discontinuous ease- 
ments applies to the user in connection with 
light.] 

Lanfranchi v. Mackenzie (1867) 36 L. J. Ch. 
518; L. R. 4Eq. 421; 16 L. T. 114; 15 
W. R. 416. — v.-c., referred to. 

Moore r Hall (18 78 ). — Q.b.d .(supra). 

Lanfranchi v. Mackenzie, not followed. 
Lazarus r. Artistic Photographic Co. (1897) 66 
| L. J. Ch. 522 ; [1897] 2 Ch. 214 ; 76 L. T. 457 ; 
45 W. R. 614.— KEKEWICH, J. 


the light was sufficient for the building as a 
malt-house. But Tapling v. Junes is conclusive 
to show that where the building has been erected 
and has existed for twenty years, and the light 
has actually been received into the windows for 
that period, the right to the whole quantity of 
light that passed through these windows is 
indefeasible. — p. 49. 

Martin v. Goble, dissented from. 

Moore r. Hall (1878) 3 Q. B. D.‘ 178 : 47 L. J. Q. B. 
334 : 38 L. T. 419 : 26 W. R. 401.— q.b.d. ’ 
MELLOR, J. — With regard to the case of Martin 
v. Goble, I quite agree with the Master of the 
Rolls in Aymley v. Glover (L. R. IS Eq. 344 ; 10 
Ch. 283, infra}, in thinking that the actual mode 
of occupation of the dominant tenement is not 
the test. 1 am. therefore, of opinion that the test 
applied by McDonald, O.B., in Martin v. Goble, 
was not the correct test. It seems to me that 
the owner of the dominant tenement is entitled 
to all the light that has been accustomed to come 
through the particular aperture or window 
without challenge on the part of the owner 
of the servient tenement. How is the owner 
of the servient tenement concerned with, or 
how can he know anything about, the mode of 
occupation of the dominant tenement ? In 
Lanfranchi v. Mackenzie (L. R. 4 Eq. 421), an 
injunction was claimed on the ground that the 
access of light had been so far diminished that 
the room could no longer be used as a sampling 
room. The injunction was refused, on the ground 
that it was not shown that the room had been so 
used for twenty years ; and it is said that the Vice- 
Chancellor in that case approved of the views in 
Martin v. Goble. 1 cannot agree with the Vice- 
Chancellor that the use of a room as a sampling 
room for twenty years would, in any other sense, 
have been material than as a test of the amount 
of light that had been accustomed to find access 
to the room during those years. — p. ISO. 

Courtauld v. Legh {supra), referred to. 

Cooper r. Straker (1888) 58 L. J. Ch. 26 ; 40 
Ch. D. 21 ; 59 L. T. 849 ; 37 W. R. 137.— KAY, J. 

Courtauld v. Legh, followed. 

Collis r. Laugher (1894) 63 L. J. Ch. 861 ; 


Lanfranchi v. Mackenzie and Dickinson v. 
Harbottle (1873) 28 L T. 186.— v.-c., 
disappeared, 

Warren r. Brown (1901) 71 L. J. K. B. 12 ; 
[1902] 1 K. B. 15 ; 85 L. T 444 ; 50 W. R. 97.— C.A. 
LORD ALVERSTONE, C.J., WILLIAMS and ROMER, 
L.JJ. ; reversing (1900) 69 L. J. Q. B. 842 ; [1900] 

2 Q. B. 722 ; 83 L. T. 318.— WRIGHT, J. 
romer, l.j. (for the Court). — The precise 

point arising in this case was clearly dealt with 
by Lord Justice Mellish in Kellt v. Pearson , 
where he says, “ I cannot think that it is possible 
for the law to say that there is a certain quantity 
of light which a man is entitled to, and which is 
sufficient for him, and that the question is, 

! whether he has been deprived of that quantity 
j of light. It appears to me that it is utterly 
impossible to make any rale or adopt any measure 
of that kind. It is essentially, a question of 
comparison, whether by reason of deprivation of 
light the house is substantially less comfortable 
than it was before.” This statement has been 
since approved of and followed in many cases, 

| and we believe it accurately states the existing 
law on the subject. So far as other judges have 
in their judgments used expressions which appear 
to, or do in fact, conflict with what Lord Justice 
Mellish has said, those expressions cannot, m our 
opinion, be justified. And in particular we may 
say that the opposing views expressed by Malins, 
V.-C., in Lanfranchi v. Mackenzie and Dickinson 
v. Harbottle cannot now be regarded as sound. 

Att.-Gen. v. Nichol (1808) 16 Ves. 338; 
3 Mer. 687 ; 10 R. R. 186, referred to. 
Blakemore r. Glamorganshire Canal Naviga- 
tion (1832) 1 Mylne & K. 154, 182. 

Att.-Gen. v. Nichol, applied. 

Att.-Gen. r. Sheffield Gas Consumers Co. (1853) 

3 De G. M. & G. 304 ; 22 L. J. Ch. 811 ; 17 Jur. 
677 ; 1 W. R. 185.— L.JJ. 

Att.-Gen. v. Nichol and Fishmongers’ Co. v. 
East India Dock Co. (1752) 1 Dick. 163, 
* observed upon. 

Jackgon r. Newcastle (Duke) (1864) 10 Jur. 
(N.S.) 688, 810 ; 3 De G.J. & S. 275 ; 33 L.J. Oh. 
698 ; 10 L. T. 635, 802 ; 12 W. R. 1066.— L.C. 
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LOUD WESTBTJRY, L.C. — As observed by Lord 
Eldon, the Court will not interfere upon every 
degree of darkening ancient lights and win- 
dows ; but the standard of the amount of 
damage that calls for the exercise of the 
jurisdiction to grant preventive relief, or to 
prohibit the continuance of the nuisance, has 
not been defined with any certainty. In Att.- 
Gen. v. Nichol, which was an application for an 
injunction to restrain the building of a wall 
which would darken the ancient lights of the 
Scottish Hospital, Lord Eldon is represented as 
saying, at p. 312 : 11 The foundation of this juris- 
diction interfering by injunction, is that head of 
mischief alluded to by Lord Hardwicke — that 
sort of material injury to the comfort of the 
existence of those who dwell in the neighbouring 
house, requiring the application of a power to 
prevent, as well as remedy, an evil, for which 
damages, more or less, would be given in an 
action at law.” The sentence is not very 
accurately worded, and when examined it 
amounts to this — that this Court will interfere 
by injunction. Probably the report, which in 
other respects is very inaccurate, does not do 
justice to the language of the noble and learned 
judge ; and I think it may be collected that 
Lord Eldon meant to say, that where the darken- 
ing of the ancient windows of a dwelling-house 
has materially injured the comfort of theexistence 
of those who dwell in it, the Court would interfere 
by injunction. This rule or standard would 
have no application to a manufactory or business 
premises which are not occupied otherwise than 
for the purposes of some trade or manufactory. 
But, upon a similar principle, where the obstruc- 
tion of the ancient lights of a manufactory or of 
business premises render the building, to a 
material extent, less suitable for the business 
carried on in them, it is, in my judgment, a case 
for an injunction, and not merely for compensa- 
tion in damages. ... It is true, that in the same 
case oiAtt.-Gen. v. Nichol, Lord Eldon is reported 
to have said : “ I repeat the observations of Lord 
Hardwicke, that a diminution of the value of the 
premises is not a ground,” namely, not a ground 
for an injunction. But there is here again some 
prror in the report. Lord Hardwicke made no 
such general observation. In the case referred 
to, which is that of Fishmongers’ Co. v. Fast 
India Dock Co., Lord Hardwicke says : “ It is. 
not sufficient to say, it will alter the plaintiff’s 
lights, for there no vacant piece of ground 
could be built upon in the Oity ; and here there 
will be seventeen feet distance, and the law says 
it must be so near as to be a nuisance. It is 
true, that the value of the plaintiff’s house 
may be reduced by rendering the prospect less 
pleasant, but that is no reason to hinder a man 
from building upon his own ground.” It is clear, 
therefore, that what Lord Hardwicke meant to 
determine, and did determine, was this — that 
the shutting out of a view or prospect will not 
afford a ground for the interference by way of 
injunction, even though it be attended by a 
diminution of the value of the premises. He 
did not decide that a diminution of value by 
the obstruction of ancient lights is not a ground 
for an injunction. — p. 089. 

Blanchard v. Bridges (1835) -I A. & E. 176 ; 

5 N. & M 567 ; 1 H. & W. 030 ; 5 L. J. K. B. 

78, applied. 

Cooper v. Hubbuek (1S60) 30 Beav. 100 ; 31 


L. J. Oh. 123 ; 7 Jur. (N.S ) 457 ; 9 W.' Pv. 

352 — M.B’, disappeared. 

Hutchinson r. Copestake (1S61) 9 C. B. (n.s.) 
863 ; 31 L. J. C. P. 19 , 8 Jur. (N S.) 54 ; 5 L. T. 178 ; 

9 W. R. 896. — EX, CH. {overruled. See infra.). 

crompton, J. — We were pressed with the 
argument that there was no greater amount of 
inconvenience to the servient tenement ; and a 
case of Cooper v. Hubbuch was cited, where the 
Master of the Rolls was supposed to have held 
that a party having several windows m a house 
could put out an intermediate new window 
between two old ones, where no apparent detri- 
ment to the owner of the servient tenement 
appeared to "arise therefrom. I wholly dissent 
from this doctrine. I think that the right to 
restrict the owner of the adjoining land from 
building on his own land, gained by user or 
grant, must be confined to the subject-matter of 
such user or grant, and that the restriction on 
the owner of the servient tenement must be sub- 
stantially the same, according to the rule as laid 
down in Blanchard v. Bridges. — p. 867. 

Blanchard v. Bridges, distinguished. 

National Provincial Plate Glass Insurance 
Co. r. Prudential Assurance Co. (1877) 46 L. J. Ch. 
871 ; 6 Ch. D. 757 ; 37 L. T. 91 ; 26 W.R. 26. 

PRY, J. — Blanchard v. Bridges appears to me 
to have proceeded on this . there was that which 
the Court held amounted to an implied grant of 
a right to have certain windows, and an implied 
licence or covenant not to obstruct the access to 
certain windows ; and the whole question was, 
what was the extent to which that implied 
licence or covenant went? The facts were 
shortly these.' The plaintiff had been allowed 
to erect windows looking east in his biulding 
or cottage. He then built out a projection 
five feet from the original house, two bays 
looking north and south, and also more or 
less east; and the question was, whether the 
original grant, licence, or covenant was to be 
deemed to protect these new windows. The 
Court held it was not. It was a mere question 
how far the implied grant, licence, or covenant 
was to be deemed to have gone. They say this . 

“ A person might well acquiesce m the existence 
of a window of a given size, elevation, or posi- 
tion, because it was felt to be no annoyance 
to him ; but to hold him to be thereby con- 
cluded as to some other window to which he 
might have the greatest objection, as to which 
he would never have assented if it had come 
m the first instance, would be an erroneous 
conclusion.” Therefore I do not think that 
Blanchard v. Bridges is an authority for the 
use for which it has been used before me. 

Blanchard r. Bridges, held superseded. 

National Provincial Plate Glass Insurance 
Co. r. Prudential Assurance Co., considered. 

Scott /. Pape (18S5) 54 L J. Ch. 914 ; 31 
Ch. D. 554 ; 53 L. T. 598.— NORTH, J. ; affirmed 
in a. A., infra. 

Renshaw v. Bean (1852) 18 Q. B. 112 ; 21 
L. J. Q. B. 219 : 16 Jur. 3l4, approved. 

Chandler v. Thompson (1811) 3 Camp. 80; 
13 R. R. 756, m peached. 

Wilson r. Townend (I860) 30 L. J. Ch. 25 ; 
6 Jur. (N.s.) 1109; 1 Drew. & Sm 324; 3 
L. T. 352 ; 9 W. R. 30. 

KINDERSLEY, Y.-C. — Now, 1 am bound to say, 
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I feel very great difficulty in reconciling Renshaw 
v. Bean with Chandler v. Thompson. At the 
same time, I am bound to make this observation, 
that Lord Campbell expressly says the Court 
does not in any way mean to overrule the 
decision in Chandler v. Thompson ; and he 
says, ‘‘ We do not mean to say that there 
may not be many cases in which you may 
obstruct the light of a new window, although 
you have no right to obstruct the light of 
that portion which is the portion of the old 
window — that is, the aperture part of the new 
window 7 , which was also part of the old window.” 
But if the cases were not reconcilable,' as Lord 
Campbell considers they were, still as Renshaw 
v. Bean is the decision of the Court in lane , 
when all the judges of the Court gave their 
opinion, and Chandler v. Thompson is a. case 
at Nisi Prius, of course if there were any incon- 
sistency Renshaio v. Bean would overrule 
Chandler v. Thompson. — p. 28. 

Renshaw v. Bean and Hutchinson v. Cope- 
stake (1861) 9 C.B.(N.S.) 863 ; 31 L J.C.P. 

19 ; 8 Jur. (N.s.) 54 ; 5 L. T. 178 ; 9 W. R 
896. — EX. ch., a i err uled. 

Tapling r. Jones (I860) 11 H. L. Cas. 290 ; 
20 C. B. (N.s.) 166 ; 34 L. J. C. P. 342 ; 11 Jur. 
(N.S.) 309 ; 12 L. T. 555 ; 13 W. R 617.— 
H.L. (e.). But *ee infra. 

Renshaw v. Bean and Hutchinson v. Cope- 
stake, held orer ruled. 

Xewson r. Pender (1SS4) 27 Ch. D. 43 ; 52 
L. T. 9; 33 W. R 243.— c.A. BAGG allay, 
cotton and lindley, L.JJ. See extract (post. 
col. 921). 

Hutchinson r. Copestake, held superseded. 

Scott r. Pape (1885) 54 L. J. Ch. 914 ; 31 Ch. D. 
554 ; 53 L. T. 59S. — NORTH, J. : affirmed in C.A. 
(infra). 

Scott v. Pape (1886) 55 L. J. Ch. 426 ; 31 
Ch. D. 554 : 54 L. T. 399 ; 34 W. R 465 : 
50 J. P. 645.— c.A. COTTON, BOWEN and 
fry, l.jj., considered. 

Greenwood r. Homsev (1886) 55 L. J. Ch. 917 
33 Ch. D. 471 ; 55 L. t. 135 ; 35 W. R 163.— 

BACON. V.-C. 

Scott v. Pape and Newson v. Pender, con- 
sidered. 

Smith r. Baxter (1900) 69 L. J. Ch.437 ; [1900] 
2 Ch. 13.8 ; 82 L. T. 650 : 48 W. R 458 —STIR- 
LING. J. 

Tapling v. Jones (1865) 11 H. L. Cas. 290 ; 

20 O. B. (N.S.) 166 ; 34 L. J. C. P. 342 ; 11 
Jur. (N.s.) 309 ; 12 L. T. 555 : 13 W. R 
617. — H.L. (E.), observed upon. 

Heath e. Bucknall (1869) 38 L. J. Ch. 372 ; 

L. R 8 E<{. 1 ; 20 L. T. 549 : 17 W. II. 755 — 

M. R. 

[ROMiLLY, m.R. held that TapUntj v. Jones 
applied only to the right of the owner of the 
dominant tenement, who has replaced ancient 
lights hy new large windows, to recover damages 
at law, and is not to be extended to establish his 
right to relief m eqnity.] 

Tapling v. Jones, obsertedvpon. 

Staight r. Burn (1869) 39 L. J. Ch. 289 : L. R 
5 Ch. 163 ; 22 L. T. 831 * 18 W. R, 243.— l.j. 
See extract (infra, col. 922). 


Tapling v. Jones, applied. 

Aynsley r. Glover (1874) 43 L. J. .Ch, 777 ; 

L. R 18 Eq. 544 ; 31 L. T. 219 ; 23 W. E. 147.— 

M. R. 

Tapling v. Jones, observed upon. 

National Provincial Plate Glass Insurance Co. 
r. Prudential Assurance Co. (1877) 46 L. J. Oh. 
871 ; b Ch. D. 757 ; 37 T. 91 ; 26 W. R. 26. 

FRY, J. — It is said, and said truly, that the 
cases proceed to a large extent upon observations 
with regard to the form and size of the aperture 
or window ; and that is perfectly true, because 
of course, the opening in the dominant tenement 
is the limit which defines the boundaries of the 
space over the servient tenement ; and therefore, 
it seems to me, it is that in all cases the Court 
has regard to the aperture in the dominant tene- 
ment by means of which the space over the ser- 
vient tenement has been useful to the dominant 
tenement. Now, it is said that that conclusion 
is inconsistent with the definition of Lord W est- 
bury in Tapling v Jones It appears to me it is 
not so, and that Lord Westbury, in referring to 
a window as equivalent to an access, in Tapling 
v. Jones , only says this, that the window in fact 
defines the access. And that that was the view 
taken by the House of Lords, seems to me con- 
firmed by a passage from the judgment of Lord 
Chelmsford. . . . ,l By the Prescription Act 
then, after tweuty years’ user of the light, the 
owner acquires an absolute indefeasible right, 
which so tar restricts the adjoining owner m the 
use of his own property that he can do nothing 
on his premises which may have the effect of 
obstructing him ; the right thus acquired must, 
nevertheless, be confined to the exact dimensions 
of the opening through which the access of light 
and air has been permitted.” In other woids, 
he seems to me to say that the aperture, the 
j opening through which the access of light has 
! been .admitted, is the measure of the access 
which you are to enjoy over the servient tene- 
ment. 

Tapling v. Jones, considered. 

Frechette r. La Compagnie Manufacturiere de 
St. Hyacinthe (1883) 53 L. J. P. 0. 20 ; 9 App. 
Cas. 170 ; 50 L. T. 62— P.C. LORD WATSON, SIR 
B. PEACOCK, SIR R. P. COLLIER, SIR E. COUCH, 
and SIR A HOBHOUSE. 

SIR A. hobhouse (for J.C.). — Tapling v. Jones 
was cited as an authority for the plaintiffs ; but 
so far as it bears upon the point under discussion 
if favours the argument for the defendants. For 
the plaintiff m Tapling v. Jones , succeeded in 
getting protection for nothing but his ancient 
light ; those very rays of light to which he had 
acquired au indefeasible right. ... It may be 
inferred by the judgments [of Lord Westbury 
and Lord Chelmsford] that if the plaintiff m 
Tapling v. Jones had so mixed up his old lights 
with his new ones that they could not be distin- 
guished he would have failed. It is true that 111 
that case the protection given to the ancient 
light earned with it incidentally protection to 
the new lights. But the only reason why it did 
so was that the new lights could not be ob- 
structed without obstruction to tlic ancient 
light. New lights are no encroachment, nor 
did the plaintiff’s decree aggravate the defen- 
dant’s servitude, for he was only prevented 
from building so as to obstruct the ancient 
lights. 
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Tapling v. Jones, considered 
Newson r Pender (1884) 27 Oh. 1). 43 ; 52 
L. T. 9 ; 33 W. It. 213. — c a. baggallay, 

COTTON and BINDLEY, L JJ. 

cotton, L.J. — It was contended on behalf of 
the defendants, as I understand the argument, 
that there was authority which showed that m 
respect to all these windows which were not co- 
incident with the windows in the old house, the 
plaintiffs had lost their fight, and Hutchinson v. 
('apestake was the case relied upon , whereas, 
upon the other hand, the plaintiff contended 
that Tapling v. Jones . m the House of Lords,' 
overruled altogether what was laid down m 
Hutchinson v. Copestafie, and that, according to 
the decision of the House of Lords in Tapling v. 
Jones , the plaintiffs remained entitled to their 
legal right, and to the protection of an injunction 
m respect of all those portions of their present 
windows which were coincident with any portion 
of the old lights in the old house and corre- 
sponded with any portion of the old lights. In 
my opinion, Tapling v. Jones did not decide that. 
That case is reported both in the House of Lords 
and m the Court of Exchequer Chamber ; and it 
was remarked by the judges that there the plain- 
tiff had one window in his new building which 
was entirely coincident with — except that it had 
been reconstructed — the ancient light in the 
ancient building, and in my opinion all that 
Tapling v. Jones decided was this, that where 
there is a modern light in a reconstructed build- 
ing coincident with an old light there, the right 
to be protected was not lost by putting other 
lights in the building which were not entitled to 
any protection from being ancient lights — that 
is to say, a neighbour could not. under the guise 
of these new lights having been added, claim to 
obstruct the windows m respect to which the 
right to an ancient light could be claimed. But 
that was not overruling the principle to be found 
in Hutch inson v. Copestalte, as laid down by Lord 
Blackburn and Lord Bramwell. In that case 
what they decided was that there was no window 
in the new building which was coincident with 
the old windows, and therefore there was no light 
in the new building which could be considered 
as a continuation of any ancient light. 'Tapling 
v. Jones decided that, by constructing new win- 
dows, either by the side of or above or below the 
ancient light in a reconstructed building, the 
right in respect of it was not lost, and 1 can see 
no reason why, when a window is reconstructed, 
which has within its area the entire area of an 
old ancient light entitled to protection, if the 
building is reconstructed, with that in its exactly 
former position, the addition to the area of a new 
window which included the area of the old would 
destroy the right which would have existed if, 
instead of being within the same mullions, it had 
been an addition of a window just by the side of 
the old window. I understand the ruling to be 
that, although there is a portion of the ancient 
light coincident with a portion of the new light, 
yet if the new light does not include the area of 
the old light, or if there is not substantially the 
area of the ancient light included m the new, it 
cannot be said to be a continuance of the ancient 
light, and a plaintiff cannot seek protection in 
respect of the existing windows simply because 
he has got a little bit of the area of the ancient 
light included in the area of the new, which is 
not a continuance of the ancient light. There 
would be a question as to whether the plaintiffs 


| here have at law a right m respect of a great 
many of these windows, but undoubtedly there 
are some of their windows which do include the 
entire aiea of the old lights, and, m my opinion, 
having regard to Tapling v. Jones, they are en- 
titled in respect of the area of the old ancient 
lights included, substantially, in the area of the 
new* lights, to protection. — p. 60. 

Tapling v. Jones, applied,. 

Scott r. Pape (1886) 55 L J Oh. 4 26 ; 31 
Ch. D. 554 ; 54 L. T. 399 , 34 W. R. 465 ; 50 
J. P. 645.— C.A. COTTON, BOWEN and PRY, L.JJ. 

Tapling v. Jones, applied. 

Simpson r. Godmanchester Corporation (1897) 
66 L. J. Oh. 770 ; [1897] A. G. 696 , 77 L.T. 409. 
— H.L. (E.). LORDS WATSON, SHAND and DAVEY. 

Tapling y. Jones, applied. 

Jordeson v. Sutton, Southcoates and Drypool 
Gas Co. (1898) 67 L. ,J. Cb. 666 : [1898] 2 Ch. 
614 ; 79 L. T. 478 ,• 47 W. R. 222 ; 63 J. P. 137.— 
NORTH, J. ; affirmed, (1899) 68 L. J. Ch. 457 ; 
[1899] 2 Ch. 217 ; 80 L. T. 815 ; 63 J. P. 692.— 

C.A. LINDLEY, M.R. and RIGBY, L.J. ■ WILLIAMS, 
L.J. parti g dissenting. 

Jordeson v. Sutton, Southcoates and Drypool 
Gas Co., followed . 

Batcheller > Tunbridge Wells Gas Co. (1901) 
84 L. T. 765 ; 65 J. P. 680. — FARWELL, j. 

Heath v Bucknall (1869) 38 L. J. Ch. 372 ; 
L. R. 8 Eq. 1 ; 20 L. T. 549 ; 17 W. R. 
755. — m.r , observed upon 

Staight r. Burn (1869) L. R. 5 Ch. 163 ; 39 
L. J. Ch. 289 : 22 L. T. 831 ; 18 W. R. 243. 
— L.J. 

giffard, L.J. — That leaves only the other part 
of the case which has been argued, namely, the 
authority of Heath v*. Bucknall. With respect 
to that case, I cannot take it as having been 
decided otherwise than upon its particular circum- 
stances; those particular circumstances, as I 
gather them, being, that a very small and almost 
inappreciable proportion of the ancient window 
was preserved, and the rest was new ; so that 
there would have been no material damages at 
law. But if this case is supposed to lay dowm 
the proposition that a plaintiff who, according to 
Tapli ng v. J ones , has clear legal rights cannot come 
to this Court and get protection for those rights. 
I entirely demur to such a conclusion. If, for 
mstance, there is a house with three ancient 
windows, and it is desirable to add, at no great 
distance from those three ancient windows, two 
other windows, is it to he said that because those 
two other windows are to be placed m that 
position, the plaintiff is not to come into Court 
to preserve what has been decided m Tapling v. 
Jones to be his clear legal right ? Such a con- 
clusion would not he either according to principle 
or to the course of this Court. I lake the course 
of this Court to be, that when there is a material 
I injury to that which is a‘ clear legal right, and it 
'appears that damages, from the nature of the 
case, would not he a complete compensation, 
this Court will interfere by injunction. — p. 166. , 

Heath v. Bucknall, held to be o ter ruled by 
Staight v. Burn (supra ) ; and Jackson v. 
Newcastle (Duke) (1S64) 10 Jur. (n.S.) 6SS, 
810; 10'L. T. 635.— L.C., held overruled. 

Aynsley v. Glover (1874) 43 L. J. Ch. 777 ; L. R. 
18 Eq. 544 ; 31 L. T. 219 ; 23 W. R. 147.— M.R. ; 
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{firmed (1875) 44 L. J. Ch. 523 : L. R. 10 Oh. 
283 ; 32 L. T. 313 ; 23 W. R. 159 —L.JJ. 

jessel, m.b. — Now, if the ease of Heath v. 
Buehnall was well decided, and there were 
10 other case upon the subject, I should have 
jreat difficulty m holding that the plaintiffs are 
lot so deprived [of their right to an injunction]. 
The principle -of that case I understand to be 
this : that where the plaintiff has altered his 
ancient lights materially and in such a manner 
that the defendant cannot obstruct the additional 
or new lights without, to some extent, obstruct- 
ing the ancient lights, so that by reason of the 
alteration the plaintiff must m time gam a right 
to the new or additional lights similar to that 
which he enjoyed as regards the ancient lights, 
then a Court of equity will not interfere at the 
instance of the plaintiff to grant an injunction, 
which would in effect preserve not only the 
ancient lights, but enable him to acquire a title 
to the new lights. l>ut Heath v. Buehnall was, 
in that view of the ’case, overruled by Giffard, 
L.J, in Staight v. Burn. The Lord Justice 
Giffard, speaking of Heath v. Buehnall, says 
this [rah: ante, mb Staiglit v. Bum']. . . . That 
amounts, in my view, to a decision to this effect, 
that if either by alteration of the windows them- 
selves (that is, by adding new lights immediately 
adjoining), or by adding new lights in close 
proximity to the old windows, the plaintiff has 
altered the access of light in respect of quantity ; 
yet, according to the decision in Tapling v. Jones 
[supra), he is still entitled to damages at law for 
any injury done to the ancient lights, and that 
being so entitled, if his case is otherwise one in 
which a Court of equity would grant an injunc- 
tion, his title to that injunction is not affected 
by the circumstance either that he has added to 
the windows (that is. the ancient lights them- 
selves), or that he has made new windows in 
close proximity to the ancient windows. There- 
fore, following the decision of the lord justice, 
which indeed I am bound to follow, and 
considering that the principle which he has 
enunciated is not reconcilable with the principle 
upon which I consider Heath v. Buehnall to 
have been decided. I hold that the defence 
which has been urged upon me, arising from the 
case of Heath v. Buehnall , cannot be sustained. 
— p. 517. 

I must express my decided opinion that 
Jackson v. Duhe of Xewrastle is not law. Of 
course I should have no right to say so if there 
had been no other decision of a Court of equal 
jurisdiction ; but there is such decision. The 
decision of Lord Cranwortli in Yates v. Jack 
(L. R. 1 Ch. 295, 298), which is subsequent in 
point of date, is entirely in conflict with the 
decision of Lord Westbury in Jackson v. Duhe of 
Xeweastle. ... I may mention, although it is 
not conclusive, that Lord Haiherley, when Vice- 
Chancellor, had occasion to consider the decisions 
both of Jackson v. Buhe of Xewcastle and of 
Yates v. Jack, and he. not only adhered (as of 
course being V.-C. he was bound to adhere), but 
he expressed an opinion in favour of the view 
taken by Lord Cranworth in Yates v. Jack. — 
p. 548. 

Staight v. Burn, followed. 

Ecclesiastical Commissioners •». Kino (1880) 49 
L. J. Ch. 329 ; 14 Ch. D. 213 ; 42 L. T. 201 ; 28 
W. R. 544. — C.A. JAMES, BBETT and COTTON, 
L.JJ. ; reversing HALL, v.-c. 


Staight v. Burn and Ecclesiastical Commis- 
sioners v. Kino, referred to. 

Scott r. Pape (1880) 55 L. J. Ch. 426 ; 31 
Ch. D. 554 ; 54 L. T. 399 ; 34 W. R. 465 ; 50 
J. P. 645.— C.A. COTTON, BOWEN and FBY, 
L.JJ. 

Moore v. Rawson (1824) 3 L. J. (o.s.) K. B. 
32 ; 5 D. & R. 234 ; 3 B. & C. 332 ; 27 R. R. 
375, applied. • 

Stokoe v. Singers (1857) 26 L. J. Q. B. 257 ; 
8 El. & Bl. 31 ; 3 Jur. (N.s.) 1256 ; 5 W. R. 
756. — Q.B , distinguished. 

Young i. Star Omnibus Co. (1902) 86 L. T. 41. 
— FAKWELL, J. 


7. Rights of Way. 

Williams y. James (1867) 36 L. J. C. P. 256 ; 
L. R. 2 C. P. 577 ; 16 L. T. 664 ; 15 W. R. 
92 followed. 

Cowling y. Higginson (1838) 4 M. & W. 245 ; 
7 L. J. Ex. 265 ; 1 H. & H. 269, observed 
upon. 

Wimbledon and Putney Conservators r. Dixon 
(1875) 45 L. J. Ch. 353 ; 1 Ch. D. 362 ; 33 L T. 
679 ; 24 W. R. 466.— C.A. 

Williams v. James and Wimbledon and 
Putney Conservators v. Dixon, followed. 
Pym v. Harrison (1876) 33 L. T. 796. — C.A. 

Williams v. James and United Land Co. v. 
G. E.Ry. (1875) 44 L. J. Ch. 685 ; L. R. 10 
Ch. 586 ; 33 L. T. 292 ; 23 W. R. 896.— 

L. JJ., adopted. 

New Windsor Corporation v. Stovell (1884) 54 
L. J. Ch. 113 ; 27 Ch. D. 665 ; 51 L. T. 626 ; 33 
W. R. 223. — NORTH, j. 

Senhouse v. Christian (1787) 1 Term Rep. 
660 ; 1 R. R. 300 ; Durham and Sunder- 
land Ry. v. Walker (1842) 9 Q. B. 940 ; 

2 G. & D. 326; 11 L. J. Ex. 442.— 
ex. ch.; and Dand v. Kingscote (1840) 6 

M. & W. 174 ; 2 Railw. Cas. 27 ; 9 L. J. Ex. 
279, distinguished. 

Bidder i. North Staffordshire Ry. (1S7S) 4 
Q. B. t>. 412 ; 48 L. J. Q. B. 248 ; 40 L. T. 801 ; 
27 W. R. 540.— c.A. 

Durham and Sunderland Ry. v. Walker and 
Dand v. Kingscote, discussed and distin- 
guished. 

Hamilton (Duke) r, Graham (1871) L. R. 2 
H. L. Sc. 166. — H.L. (sc.) 

Codling v. Johnson (1829) 4 M. & Ry. 671 ; 

3 B. & C. 933 ; 8 L. J. (O.S.) K. B. 68, 
adopted. 

Newcomen e. Coulson (1877) 46 L. J. Ch. 
459 ; 5 Ch. D. 133 ; 36 L. T. 385 ; 25 W. R. 
469.— C.A. 

Allan v. Gromme (1840) 11 A. & E. 759 ; 3 
P. & D. 581 ; 9 L. J. Q. B. 258, limited. 
Skull v. Glenister (1864) 16 C. B. (N.s.) 81 ; 
33 L. J. 0.,P. 185 ; 9 L. T. 763 ; 12 W. R. 
554, commented on. 

Newcomen v. Coulson [supra), followed. 
Finch r. G. W. Ry. (1879) 5 Ex. D. 254 ; 41 
L. T. 731 ; 28 W. R. 229 ; 44 J. P. 8.— EX. D. 

Stephen, J. (for the Court). — It seems to 
us, upon the whole, that the proper view to 
take of Allan v. Govt me, is that it establishes 
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no general principle, but turns on the construc- 
tion of the particular deed referred to — a deed 
bearing no resemblance to the grant in the 
.present case (p. 258). It is remarkable that 
Skull v. Glenister was not cited in the argu- 
ment on Newcomen v. Coulson. It appears to 
us that if the two are inconsistent, we must 
follow Newcomen v. Coulson , but the cases ma y 
be reconciled (though the reasoning in the judg- 
ment of Williams, J. sssems scarcely consistent 
with the latter case) by treating Shill v. 
Glenister as deciding only that if there is a 
private right of way to one close, it must not 
be used colourably with the real intention of 
going to a different though adjoining close. — 
p. 2(13. 

Newcomen v. Coulson, explai mil and applied. 

New Windsor Corporation v. Stovell (1884) 54 
L. J. Ch. 113 ; 27 Ch. D. 665 ; 51 L. T. 626 ; 33 
W. It. 223. — NORTH, J. 

Metropolitan By. v. G-. W. By. (] 900) 82 L. T. 
451 ; 64 J. P. 472— KEKEWIOH, J. ; reversed, 
(1901) 84 L. T. 333.— C.A. RIGBY, WILLIAMS 
and STIRLING, L.JJ. , 

De Carteret v. Baudains (1886) 55 L. J. P. C. 
33 ; 11 App. Cas. 214. — P.C., observations 
adopted. 

Godfray v. Sark Constables (1902) 71 L. J. P. C. 
116 ; [ 1 902 J A. C. 534 ; 87 L. T. 3— P.C. 


‘ 8. Right to Support. 

Humphries v. Brogden (1850) 12 Q. B. 739 ; 
20 L. J. Q. B.’IO ; 15 Jur. 124, questioned 

Solomon v. Vintners’ Co. (1859) 4 H. & N. 
585 ; 28 L. J. Ex. 370 ; 5 Jur. (n.S.) 1177 ; 
7 W. R. 613. — EX. 

pollock, c B. — It seems to us that, in the 
absence of all evidence as to origin or grant, the 
only way in which such a right can be supported 
is that suggested by Lord Campbell in Humphries 
v. Brogden , namely, an absolute rule of law 
similar’ to that which is stated to have existed in 
the civil war. But there is no authority for any 
such rule to be found, at least none was stated 
to us. Lord Campbell compares it to a right to 
light. But that right is created by the express 
enactment of the sect. 3 of the statute 2 & 3 
Will. 4. c. 71, before referred to. And it seems 
contrary to justice and reason that a man, by 
building a weak house adjoining to the house of 
his neighbour, can, if the weak house gets out 
of the perpendicular and leans upon the adjoining 
■house, thereby compel his neighbour either to 
pull down his own house within twenty years, 
or to bring some action at law, the precise 
nature of which is not very clear ; otherwise it 
is said an adverse right would be acquired 
against him. — p. 599. 

Humphries v. Brogden and Solomon v. Vint- 
ners’ Go., considered. 

Hunt v. Peake (1860) 29 L. J. Ch. 785 ; 1 Johns. 
705 ; 6 Jur. (N.S.) 107.— WOOD, Y.-O. 

Angus v. Dalton (1877) 47 L. J. Q. B. 163 ; 3 
Q. B D. S5 ; 38 L. T. 510.— Q.B.D. ' reversed, 
(1878) 48 L. J. Q. B. 225 ; 4 Q. B. D. 162 ; 40 
L. T. 605 ; 27 W. R. 623.— C.A. COTTON and 


THESIGER, L.JJ., BRETT, L.J. dissenting; 
affirmed, nom. Dalton r. Angus (1881) 50 L. J. Q. B. 
689 ; 6 App. Cas 740 ; 44 L. T. 844 ; 30 W. R. 
191 ; 46 J. P. 132. — H.L. (E.) 

Dalton v. Angus, applied. 

Lemaitre r. Davis (1S81) 51 L. J. Ch 173 : 
19 Ch. D. 281 ; 46 L. T. 407 ; 30 W. R. 360— 
HALL, V.-C. 

Dalton v. Angus, discussed. 

Tone r. Preston (1883) 24 Ch, D. 739 ; 49 
L. T. 99 ; 32 W. R. 166.— DENMAN, j. 

Dalton v. Angus, applied. 

Solomon v. Vintners’ Co. (supra) distin- 
guished. 

Latimer r. Official Co-operative Society (1885) 
16 L. R. Ir. 305 . — c.p D. 


Dalton v. Angus, dictum applied. 

Hardacre r. Idle District Council (1896) 65 
L. J. Q. B. 363 ; [1896] 1 Q. B. 336 ; 74 L. T. 
69 ; 44 W. R. 323 ; 60 J. P. 196. — C.A. LINDLEY, 
SMITH and-RIGBY, L.JJ. 

Dalton v. Angus, explained. 

Union Lighterage Co. r. London Graving Dock 
Co. (1902) 71 L. J. Oh. 791 ; [1902] 2 Ch. 557 ; 
87 L. T. 381.— C.A. ROMER and STIRLING, L.JJ. ; 
williams, L.J. dissenting in part. 

Weston v. Arnold (1873) 43 L. J. Ch. 123 ; 
L. R. 8 Ch. 1084 ; 22 W. R. 284.— L.JJ., 
applied. 

Knight v. Purssell (1879) 48 L. J. Ch. 395 ; 11 
Ch. D. 412 ; 40 L. T. 391 ; 27 W. R. 817— 

PRY, j. 

Weston v. Arnold, considered. 

Drury r. Army and Navy Co-operative Supply 
(1896) 65 L. J. M. C. 169 ; [1896] 2 Q. B. 271 ; 
74 L. T. 621 ; 44 W. R. 560 ; 60 J. P. 421— 
WRIGHT and COLLINS, JJ, 

COLLINS, J. — Weston v. Arnold establishes that 
a wall is not a party wall when it gets' three 
feet above the roof of the adjoining building, 
unless there is some special statutory provision to 
make it a party wall above that height : and 
here, unless it is a party wall above that height, 
the provisions of sect. 59 [of the London Building 
Act, 1894] do not apply to make it be earned 
three feet above the roof of the higher building. 
The construction which is sought to be given to 
sect. 59 can only be got at by assuming in the 
appellant’s favour the point which Weston v. 
Arnold decided. 

.Partridge v. Scott (183S) 7 L. J. Ex. 101 ; 

3 M. & W. 220 ; 1 H. & H. 31— EX. : 
Browne v. Robins (1859) 28 L J. Ex. 250 ; 

4 H. & N. 186— EX. ; and Birmingham 
Corporation v. Allen (1877) 46 L. J,' Ch. 
673 ; 6 Ch. D. 284 ; 37 L. T. 207 ; 25 
W. R. 810. — C.A., explained and '< distin- 
guished. 

Rigby v. Bennett (1882) 21 Ch. D. 559 ; 48 
L. T. 47 ; 31 W. R. 222 ; 47 J. P. 217— 
O.A., discussed. 

Green v. Belfast Tramway Co. (1887) 20 
L. R. Ir. 35, 
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<1. Extinguishment. 

Thomas v. Thomas (183.")) 2 G. M. A II 3-1 ; 
1 Gale 61 : 5 Tyr. 801 ; 1 L. J. Ex 179, 
foil tnced. 

Harvey r. Walters (1873) 12 L. J. 0 P. 105 ; 
L. E. 8 C. P. 162 ; 28 L. T. 313.— C P. 


Id. Disturbance op Easements. 

What amounts to. 

Hackett v. Baiss (1S75) 13 L. J. Gh. 13 ; 

L. E. 20 Eq 191.— M.R., explained. 

Theed r. Debenham (1876) 2 Ch. D. 165 ; 21 
\V. R. 775.— BACON, T.-C. 

Hackett v. Baiss, considered. 

Parker r. First Avenue Hotel Co (1883) 
24 Ch. D. 282 ; 19 L. T. 318 , 32 W. R. 105. 
— C.A. BRETT, M.E., COTTON and BOWEN, 
L.JJ. 

cotton, L J. — Now, it was said that the learned 
judge followed a decision of the late Master of 
the Rolls in Haehett v Baiss. It may be, that 
having regard to the pleadings in that case 
and the contention between the parties, the 
Master of the Rolls took it as an admitted fact 
between the parties that an erection at. that par- 
ticular angle would not in any way interfere 
substantially with the light for which the plain- 
tiff sought protection ; and if that was so, then 
in my opinion he was quite right in limiting 
the injunction m the way in which he did limit 
it, because when a matter is ripe for decision 
between the parties on a motion for injunction, 
it is quite right for the Court, and it is its duty 
so to mould its injunction that, having regard to 
the case made and the evidence before the Court, 
it may decide that which is ripe for decision, and 
prevent the question being raised de /turo, which 
it might be on a motion to commit, if the in- 
junction were simply granted in the ordinary 
form of an injunction to restrain from building 
or doing something else so as to interfere with 
the plaintiffs rights. — p.285. 


Remedies for. \ 

Gale v. Abbott (1862) 8 Jur. (N.S.) 987 ; 6 I 
L. T. 852; 10 W. R. 748.—' v.-C., adopted j 
Bass v. Gregory (1890) 59 L. J. Q. B. 574 ; 25 
Q. B. D. 481 ; 55 J. P. 119. — POLLOCK, B. 

Gale v. Abbott, inapplicable. 

Chastey r. Ackland (1895) 64 L. ,J. Q. B. 523 : 
[1895] 2 Ch. 389 ; 12 R. 420 ; 72 L. T. 845 ; 43 
W. R. 627. — C.A. LINDLEY, LOPES and KAY, 
L.JJ. 

Clarke v. Clark (1865) 35 L. J. Ch. 151 ; 
L. R. 1 Ch. 16 ; 11 Jur. (N.S.) 914 ; 13 
L. T. 482 ; 14 W. R. Wo. ~\,.G..f allowed. 
Robson i . Whittingham (1866) 35 L. J. Ch. 
227: L. B. 1 Ch. 442; 12 Jur. (N.S.) 40; 13 
L. T. 730 : 44 V. R. 291. — L.JJ. ; rerersinq 
KINDERSLEY, V.-C. 

Clarke v. Clark and Robson v. Whittingham, 

dicta in , held oier ruled. 

Dent r. Auction Mart Go. ; Pilgrim l. Auction 
Mart Co.; Mercers’ Co. r. Auction Mart Co. 


(1S66) L. R. 2 Eq. 238 ; 35 L. J. Ch. 555 ; 
12 Jur. (N.S.) 447 ; 14 L. T. 827 ; 14 W. R. 
709. 

wood, v.-c. — Another difficulty which existed 
at the time I heard this case, has to my mind 
been removed by the recent decision in Yates v. 
Jack, namely, a suggestion in the previous case 
of Clarke v. Clark, whereby the Lord Chancellor 
appeared to indicate that there was some differ- 
ence between the right to protection of a person 
residing in a town, and the right of a person 
residing m the country, who would have reason 
to expect a greater amount of light in his dwelling. 

I confess it always appeared to me there must 
have been some misapprehension of the view in 
which these observations were put forward by 
the Lord Chancellor, and I should not have felt 
much embarrassed by them (for they could have 
been explained), but for an apparent acquiescence 
m the same view on the part of Knight Bruce, 
L. J., in Hobson, v. Wh ittingkam. But I cannot 
suppose the Lord Chancellor or the Lord Justice 
to mean that in realitv there is any substantial 
difference between the right which a plaintiff 
has to seek the protection of this Court when he 
lives in a town, and that which he would have 
if he resided m the country (p. 248). That being 
so, I confess I should have felt more difficulty 
than I do now, had it not been for the recent 
decision in Yates v. Jack, which puts it beyond 
all doubt that the Lord Chancellor did not 
entertain the view which his observations in 
Clarke v. Clark were supposed to imply. — 
p. 249. 

Clarke v. Clark, commented on. 

Robson v. Whittingham, referred to. 

Dent v. Auction Mart Co., followed. 

Martin r. Headon (1S66) 35 L. J. Ch. 602 ; 
L. R. 2 Eq. 425 ; 12 Jur. (N.S.) 387 ; 14 L. T. 
585 ; 14 W. R. 723.— V.-C. 

Clarke v. Clark, referred to. 

Kelk v. Pearson (1871) L. R. 6 Oh. 809 ; 24 
L. T. 890; 19 W. R. 665. — C.A. ; reversing , 23 
L. T. 458 ; 19 W. R. 269.— V.-C. 

Dent v. Auction Mart Co., adopted. 

Bass r. Gregory (1890) 59 L. J. Q. B. 574 ; 
25 Q. B. D. 481 ; 55 J. P. 119.— POLLOCK, B. 

Clarke v. Clark, followed. 

Warren r. Brown (1900) 69 L. J. Q. B. 842 ; 
[1900] 2 Q. B. 722 ; 83 L. T. 318.— WRIGHT, j. ; 
reversed, (1901) 71 L. J. K. B. 12 ; [1902] 1 

K. B. 15 ; 85 L. T. 444 ; 50 W. R. 97.— C.A. 
ALVEBSTONE, C.J., WILLIAMS and ROMER, L.JJ. 

YateB v. Jack (1866) L. R. 1 Ch. 295 ; 14 
L.T. 151.— L.c ., followed. 

Dent v. Auction Mart Co. (1866) 35 L. J. Oh. 
555 ; 12 Jur. (ns.) 447 ; 14 L. T. 827 ; 14 W. R. 
709. — v.-c. See extract, supra. 

Yates v. Z&ek, followed . 

Aynsley r. Glover (1874) 43 L. J. Ch. 777 ; 

L. R. 18 Eq. 544 ; 31 L. T. 219 ; 23 W. R. 147.— 
m.r.; affirmed, (1875) 44 L. J. Ch. 523 ; L. R. 
10 Ch. 283 ; 32 L. T, 345 ; 23 W. R. 459.— 

L.JJ. 

Yates v Jack, adopted. 

Hackett r. Baiss (1875) 45 L. J. Ch. 13 ; L. R. 
20 Eq. 494. — JESSEL, M.R. 
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City of London Brewery Co, v. Tennant (1873) 
43 L. J. Oh. 457 ; L. R. 9 Oh. 212 ; 29 L. T. 755 ; 
22 W. R. 172.— L.c. and L.JJ. ; observed upon, 
Stanley of Alderley (Lady) v. Shrewsbury (Earl) 
(1875) 44 L. J. Ch. 389 ; L. R. 19 Eq. 616 ; 32 
L. T. 248; 23 W. R. 678.— v.-C.; adopted, 
Hackett r. Baiss (1875) 45 L. J. Ch. 13 ; L. R. 
20 Eq. 494. — JESSEL, M.R 

City of London Brewery Co. v. Tennant, 

'inapplicable. 

Chastey v. Ackland (1895) 64 L. J. Q. B. 623 ; 
[1895] 2 Ch. 389 ; 12 R. 420 ; 72 L. T. 845 ; 4£ 
W. R. 627.— C.A. LINDLEY, LOPES and KAY, L.JJ. 

City of London Brewery Co. v. Tennant, 

followed. 

Warren r. Brown (1900). — weight, j. ; 
reversed, (1901), — C.A. (supra, ool. 916). ' 

Dnrell v. Pritohard (1S65) 35 L. J. Ch.223 ; 
L. R. 1 Ch. 244 ; 12 Jur. (n.S.) 16 ; 13 
L. T. 545 ; 14 W. R. 212. — L.JJ., referred 
to. 

Martin r. Headon (1866) 35 L. J. Ch. 602 ; 
L. R. 2 Eq. 425 ; 12 Jur. (N.S.-) 387 ; 14 L. T. 
585 ; 14 W. R. 723.— Y.-C. 

Dnrell v. Pritchard, explained. 

Kelt y. Pearson (1871) L. R. 6 Ch. 809 ; 24 
L. T. 890 ; 19 W. R. 665.— C.A. ; reversing 
23 L. T. 458; 19 W. R. 269.— Y.-o., 
approved. 

City of London Brewery Co, v. Tennant (1873) 
L. R. 9 Ch. 212 ; 43 L. J. Ch. 457 ; 29 L. T. 755 ; 
22 W. R. 172 —L.c. and L.JJ. 

JAMES, l.j. — W ith regard to one point which 
was raised by Mr. Peaison m his very able argu- 
ment, based upon Dnrell v. Pritchard, but upon 
which the Vice- Chancellor does not appear to 
have proceeded, that unless there was a clear 
case for a mandatory injunction as to the whole 
of the building, there was no case for the Court’s 
interference, I think it is not safe to rely upon 
Durell v. Pritchard as establishing any such 
doctrine. I think this Court would not be slow 
to give relief m damages where, although no 
sufficient case for a mandatory injunction was 
made, it found that a case for substantial damages 
might be laid before a jury ; and so the Court 
might by interfering under the powers of Lord 
Cairns’ Act, prevent multiplicity of actions. — 

p. 218. 

selborne, L.c. to the same effect. 

Durell v. Pritchard and Kelk v. Pearson, 

observed upon. 

Stanley of Alderley (Lady) v. Shrewsbury 
(Earl) (1875) 44 L. J. Ch. 3S9 ; L. R. 19 Eq. 
616 ; 32 L. T. 248 ; 23 W. R. 678.— V.-C. 

Kelk v. Pearson, explained. 

Scott r. Pape (1886) 55 L. J. Ch. 426 ; 31 Ch. D. 
'554 ; 54 L. T. 399 ; 34 W.R. 465 ; 50 J. P. 645.— 

C.A. COTTON, BOWEN and PRY, L.JJ. 

BOWEN, L.J — In Kdhv. Pearson , Lord Justice 
James expressed an opinion that the statute (the 
Prescription Act) has in no degree altered the 
pre-existing law as to the nature and extent of 
the right of excess of light. His language must 
not be misunderstood. Since the statute, as 
before, the right remains a right to have an 
am ount of access of light to and through aper- 
tures in a house or building which would be 
sufficient for the use and occupation of the 
building. It is not a right in gross, but a right 

O.C. 


to light in connection with a '• dwelling-house, 
workshop, or building ; ” the building, workshop, 
or dwelling-house being the means by which the 
light is enjoyed for a period of twenty years, and 
by which the right to enjoy it is aeqmred. But 
the right has been altered by an Act of Parlia- 
ment m one and a very material sense. It used, 
in the absence of a specific agreement, to depend 
on the implication, derived from user, of some 
supposed covenant by the ownei of the servient 
tenement, by which he was deemed to have pre- 
cluded himself from thenceforward interfering 
with the access of light to the dominant tene- 
ment to the extent of such user. What the 
statute has done is to create a fresh origin for 
the right. The origin of the right is to be, not 
the supposition of any implied covenant — that is 
not necessaiy, provided you fulfil the require- 
ments of the statute as to enjoyment for a certain 
period— not enjoyment as of right, hut actual 
enjoyment. There may still, since the statute, 
be conventional agreements between the parties 
which dispense with the necessity of proving 
even the enjoyment for twenty years, but the 
statutory origin which it is necessary to consider 
in the present instance is an alleged enjoyment 
for twenty years. 


Durell v. Pritchard (1865) 35 L. J. Ch. 223 ; 
L. R. 1 Ch. 244 ; 12 Jur. (N S.) 16 : 13 
L. T. 545 ; 14 W. R. 212. — ljj.. followed. 
Chastey v. Ackland (1895) 64 L. J. Q. B 
523 ; [1895] 2 Ch. 389 ; 12 R. 420 ; 72 L. T, 
845 ; 43 W. R. 627. — C.A. LINDLEY, LOPES 
and KAY, L.JJ. 


Warren v. Brown (1901) 71 L. J. K. B. 12 ; 
[1902] 1 K. B. 15 ; 85 L. T. 444 ; 50 
W.R. 97.— o.A. (supra, col. 916), followed 
and applied. 

Home and Colonial Stores r. Colls (1901) 7l 
L. J. Ch. 146 ; [1902] 1 Ch. 302 ; 85 L. T. 701 ; 
50 W. R. 227.— C.A. WILLIAMS, ROMER and 
HARDY, L.JJ. ; reversing 83 L. T. 759. — JOYCE, J. 


Warren v. Brown, discussed. 

Parker v. Stanley (1902) 50 W. R. 282 — 
PARWELL, J. 


Aynsley v. Glover, observed upon. 

Stanley of Alderley (Lady) v. Shrewsbury 
(Earl) (1875) 44 L. J. Ch. 389 ; L. R. 19 Eq. 
616; 32 L. T. 248 ; 23 W. R. 678.— HALL, Y -C 


Aynsley v. Glover ; Smith v. Smith (1876) 
44 L. J. Ch. 630 ; L. R. 20 Eq. 500) 
32 L. T. 787 ; 23 W. R. 771. — JESSEL, 
m.r. ; and Krehl v. Burrell, 47 L. J. Ch. 
353 ; 7 Ch. D. 551 ; 38 L. T. 407.— M.R. ; 
affirmed, (1879) 48 L. J. Ch. 252 ; 11 Ch. 
D. 146 ; 40 L. T. 637 ; 27 W. R. 805.— 
C.A., considered. 

Holland r. Worley (1884) 54 L. J. Ch. 268 ; 
26 Ch. D. 578 ; 50 L. T. 626 ; 32 W. R. 749 ; 
49 J. P. 7.— PEARSON, J. 


Aynsley v. Glover and Krehl v. Burrell 
applied. t 

Holland v. Worley (1884) 54 L. J. Ch. 
268 ; 26 Ch. D. 578 ; 50 L. T. 526 ; 32 
W. R. 749 , 49 J. P. 7.— PEARSON, J., 
distinguished. 

Greenwood v. Hornsey (1886) 55 L. J. Ch 
917 ; 33 Ch. D. 471 ; 55 L. T. 135 ; 35 W. R. 163.’ 
— V.-C. 


30 
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bvcon, v.-c. — Reference was made to the case 
of Holland v. Worley, before the late Mr. Justice 
Pearson, in which that learned judge exercised 
the discretion vested m him hy Lord Cairns’ 
Act, by granting to the plaintiff 150?. as the 
proper compensation to be paid to the plaintiff 
by the defendant, instead of the injunction 
which the plaintiff sued for. I have no right, 
and certainly no inclination, to criticise the 
judgment thus referred to, but it must be 
observed that there was there no such undertak- 
ing as that which has been given by the 
defendant in the present case. The question 
there was (as such a question always must be), 
one of mere discretion, and that discretion must 
be exercised with an intimate knowledge of the 
facts of each particular case. 1 think I should 
eiT m principle, and 1 should disregard the 
decisions and reasons propounded by the late 
Master of the Rolls m Aynsley v. Glover (L. it. 

2 Eq. 425 ; 48 L. J. Ch. 777) ; and in Krehl v. 
Burrell (L. R. 7 Gh. D. 551 ; L. R. 11 Ch. D. 
14G ; 47 L. J. Oh. 353 ; 48 L. J. Ch. 252), if I 
undertook to say that I have authority to grant 
or to sell to the defendant against the will of the 
plaintiff a licence to commit that wrong, of which 
the plaintiff complains, in consideration of any 
money payment. On the contrary, I am bound 
to say, as was said in somewhat similar terms m 
the case of Scott v. Pape, that the way in which 
this case has been dealt with on the motion, pre- 
cludes me from entering into this question. — 
p. 918. 

Dreyfus v. Peruvian Guano Co. (18S9) 43 
Ch. D. 316 ; 62 L. T. 51S ; 6 Asp. M. C. 
492.— C.A. COTTON and FRY, L.JJ. ; BOWEN, 
L.J. dissenting, distinguished. 

Phillips e. Homfray (1890) 59 L. J. Ch. 547 ; 
44 Ch. D. 694 : 62 L. T. 897 ; 39 W. R. 45.— 
STIRLING, J. 

Dreyfus v. Peruvian Guano Co. and Holland 
v. Worley, discussed. 

Martin r. Price (1893) 63 L. J. Ch. 209 ; 
[1894] 1 Ch. 276 ; 7 R. 90; 70 L. T. 202; 42 
\V. R. 262.— C.A, LINDLEY. SMITH and DAVEY, 
Ij.JJ. 

LINDLEY. l.j. (for the Court). — The question 
whether the Court has jurisdiction to award 
damages by way of compensation for an injury 
not yet committed, but only threatened and 
intended, is by no means free from difficulty. 
On the one hand this Court in Dreyfus v. Peru- 
vian Guano Co., expressed a clear opinion against 
the existence of vuch jurisdiction. On the other 
hand, it has been very commonly assumed, and 
there are several observations by eminent judges 
favouring the view, that there is such a juris- 
diction ; and in Holland v. Worley the late 
Mr. Justice Pearson did award damages in lieu 
of an injunction which, if granted, would have 
been simply preventive, and in no sense manda- 
tory. The question is one of very great import- 
ance ; but we do not think it right to keep the 1 
parties waiting while we make up our minds 
upon it. If there is no such jurisdiction the 
onler appealed from will be wrong. But, 
assuming the jurisdiction to exist, we are of 
opinion that, upon the facts of this case, the 
plaintiff was entitled to an injunction. 

Martin v. Price, principle applied. 

Shelfer r. City of London Electric Lighting 


Co. (1894) 64 L J. Ch 216 , [1895] 1 Ch. 287 ; 
12 It. 112 ; 72 L. T. 34 ; 43 W. E. 238.— C.A. 

Martin v. Price and Shelfer v. City of London 
Electric Lighting Co., principle applied. 
Jordeson v. Sutton, Southcoates and Drypool 
Gas Co. (1899) 68 L. J Ch. 457 ; [1899] 2 Ch. 
217 : 80 L. T. 815 : 63 J. P. 692.— C.A. 

Jacomb v. Knight, $2 L. J. Ch. 601 ; 9 Jur. 
(N.s.) 529; 8 L. T. 412; 11 W. R. 585— M.R.: 
reversed, (1863) 3 De G. J. & S. 533 ; 32 L. J. Ch. 
601 ; 8 L. T. 621 ; 11 W. R. 812.— L.JJ. 

* Baxter v. Bower (1875) 44 L. J. Ch. 625 ; 
33 L. T. 41 ; 23 W. R. 805.— L.JJ., ex- 
plained. 

Gaskin r. BaRs (1S79) 13 Ch. D. 324 ; 2S 
W. R. 552.— C. A. 

thesiger, l.j. — T he Court will rarely interfere 
to pull down a building which has been erected 
without complaint. Baxter v. Bower was a very 
special case— just one of those exceptions which 
prove the rule in non eseceptis. — p. 329. 


ECCLESIASTICAL LAW. 

Bishops. 

Coveney’s Case (1562) 2 Dyer 209, disap- 
proved. 

Philips v. Bury (1788) 2 Term Rep. 346 ; 1 
Ld. Raym. 5. — HOLT, c J. 

Philips v. Bury, followed. 

Rex e. Ely (Bishop) (1794) 5 Term Rep. 475 ; 

2 R. R. 644— KENYON, C.J. 

Philips v. Bury, commented on. 

Att.-Gen. v. York (Archbishop) (1831) 2 Russ. 

& M. 461 ; 34 R. R. 129. 

brougham. L.c. — In that case, which is one 
of great authority, Lord Holt has laid it down, 
that every incorporated charity must, if eccle- 
siastical, have the ordinary for its visitor ; if lay, 
the patron. — p. 466 

Evans v. Ascuithe (or Askuith) (1628) Sir W. 
Jones 158 ; Palm. 472, discussed. •* 

Rex v. St, Peter’s, Thetford (1793) 5 Term 
Rep. 364, distinguished. 

Reg. v. Canterbury’ (Archbishop), Hampden, 
In re (1848) 17 L J. Q. B. 252 ; 11 Q. B. 483 ; 12 

Jur. 862} Jebbs Report DENMAN, C.J. and 

ERLE, J. ; PATTESON and COLERIDGE, JJ. 
dissenting. 

Mountague’s Case (1628) 6 Ht. Trials (N.S.) 
427, n. (J), not applied. 

Evans v. Ascuithe, distinguished. 

Reg. v. Canterbury (Archbishop), Hampden’s 
Case, discussed and applied. 

Rex i. Canterbury (Archbishop), Gore, In rc 
(1902) 71 L. J. K. B. 894 ; [1902] 2 K. B. 503 ; 
86 L. T. 79 ; 50 W. R. '348.— ALVERSTONE, C.J., 
WRIGHT and RIDLEY, JJ. 


Prebendaries. 

Randolph v. Milman (1866) 36 L. J. O. P. 28 ; 
L. R, 2 C. P. 60 ; 12 Jur. (n.s.) 941 ; 15 W. R. 
156. — ERLE, c.j, (for the Court); reversed, (1868) 
38 L. J. C. P. 81 ; L. R 4 C. P. 107 ; 17 W. R. 
262.— EX. GH. 
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Curates. 

Capel v. Child (1832) 1 L. J. Ex. 205; 2 
Cr. & J. 558 ; 2 Tyr. 689. — EX., referred to. 
Hammeismith Rent Charge, In re (1819) 19 
L. J. Ex. 66 ; 4 Ex. 87 ; 14 Jur. 917 . — ex. , 
Bonaker r. Evans (1850) 20 L. J. Q. B. 137 ; 16 
Q. B. 163 ; 15 Jur. 460.— EX. CH. ; Reg. r. 
Canterbury (Archbishop) (1859) 28 L. J. Q. B. 

, 154 ; 1 El. & El. 545 : 5 Jur. (N.S.) 958 ; 7 W.R. 
212. — Q.B. ; Reg. r. Cheshire Lines Committee 
(1873) 42 L. J. M. C. 100 ; L. 11.8 Q. B. 344 ; 28 
L. T. 808 ; 21 W. R. 846. — Q.B. ; Wood r. Woacl 
(1874) 43 L. J. Ex. 153 ; L. R. 9 Ex. 190 : 30 
L. T. 815 ; 22 W. R. 709.— EX. ; Smith v. Reg. 
(1S78) 47 L. J. P. C. 51 ; 3 App. Gas. 614 , 38 
L T. 233.— P.C. ; and Abergavenny f Marquis) r. 
Llanclaff (Bishop) 57 L. J. Q. B. 233 ; 20 Q. B D. 
460 , 58 L. T. 812 ; 36 W. R. 859. — HUDDLE- 
STON, B. 

Reg. v. Canterbury (Archbishop) ( supra ), 
referred to. 

Smith v. Reg. (supra). 

Bonaker v. Evans ( supra), applied. 

Reg. r. Cheshire Lines Committee (supra). 

Resignations. 

Gathercole v. Smith (1S81) 50 L. J. Gh. 671 ; 
17 Ch. D. 1 ; 44 L. T. 439 ; 29 W. R. 
434.— 0. A. JAMES, COTTON and LUSH, 
L.JJ ., followed 

Gathercole v. Smith (No. 2) (1881) 50 L. J. 
Q. B. 681 ; 7 Q. B. D. 626 ; 45 L. T. 106 ; 29 
W. R. 577; 45 J. P. 812.— BAGGAllLAY and 
LUSH, L.JJ. ; BRAMWELL, L.J. dissent inf/. 

Gathercole v. Smith. — oh. d., distinguished. 
McBean t\ Deane (1885) 30 Ch, D. 520 ; 65 
L. J. Ch. 19', 53 L. T. 701 ; 33 W. R. 924. 

CHITTY, J. — In Gathercole v. Smith it was 
held, under the Incumbents Resignation Act, 
1871, s. 10, which declares that the pension 
allowed to a retiring incumbent shall be a charge 
upon the revenues of the benefice, and shall be 
recoverable as a debt at law or in equity from 
the incumbent of the said benefice by the retired 
clerk, his executors, administrator's or assigns, 
but shall not be transferable at law or m equity, 
that such pension, notwithstanding the use of 
the word “assigns,” was incapable of alienation. 
— p. 524. 

Canons. 

Middleton v. Crofts (1736) 2 Atlc. 650 (Appen- 
dix) ; 2 Str, 1056 ; Gas. t. Hal'dw. 57 ; 2 Barn. 

K. B. 351 ; 2 Kel. 148. — L.c. ; discussed , Exeter 
(Bishop) v. Marshall (1868) 37 L. J. C. P. 331 ; 

L. R. 7 H. L. 17 ; 18 L. T. 376.— h.l. (e.) (post. 
col. 939) ; approved, Reg. v. Allen (1872) 42 L.J. 
Q. B. 37 ; L. R. 8 Q. B. 69 (post, col. 946). 

Rubrics. 

Jenkins v. Cook (1875) L. R. 4 A. & E. 463.— 
SIR R. phillimore ; reversed, (1876) 45 L. J. 
P. C. 1 ; IP. D. 80 ; 34 L. T. 1 ; 24 W. R. 439. 
— P.O. 

ADVOWSON. 

Anon. (1573) 3 Dyer 323, b. ; and Kensey v. 
Langham (1735) Cas. t. Talb, 143 (this 


case is called also Kensey v. Langhorn, 
Kensey v. Langman), discussed and recon- 
ciled. 

Gully v. Exeter (Bishop) (1827) 4 Bing. 290 ; 
12 Moore 291 ; 5 L. J. (o.S ) C. P. 17S ; 
29 R. E. 565. — BEST, C.J . referred to. 

Crompton r. Jarratt (1885) 54 L. J. Ch. 1109 ; 
30 Ch. D. 298 ; 53 L. T. 603; 33 W. R. 913.— 
C.A. 

COTTON, L.J. — A good deal of reliance was 
rightly placed in the course of the argument on 
the case m Dyer. That case is thus stated: 
•• Upon evidence in quure imped'd for the vicarage 
of T., in the county of Worcester, parcel of the 
possessions of the college of Westminster, it was 
moved, whether the advowson thereof passed, in 
a lease for years made in the time of Edward VI., 
in the second year, to Sir T. S. (who was an 
admiral and attainted), by the name of ‘ all the 
hereditaments situate, lying, and being m T.,’ 
where the vicarage was ” ; and it was held that 
it did. We were unsuccessful in our endeavours 
to obtain the record of that case, and we do not 
know what the facts were upon which that 
decision was given, but it is expressly stated 
that it was “upon evidence in qu are imped >t." 
There was probably some evidence in that case 
which we have not here which had a bearing upon 
the decision of the Court in that case. If the 
grantor had had no other property iu T., and 
had granted a lease of “all the hereditaments of 
the lessee situate, lying, and being in T.” I 
should come to the conclusion that these words 
were intended to, and m my opinion, if intended, 
they can, include an advowson. It is no doubt 
difficult to see how an advowson, which is simply 
a right to present to a church in a particular place, 
’can itself be situate in a place • yet it does con- 
cern land in a particular place. Therefore that 
decision would lay down, and I think correctly, 
that that description, although not in my 
opinion an appropriate one, may under certain 
circumstances, pass an advowson. I desire also 
to refer to Gully v. Exeter (Bishop), where a 
passage from Coke’s Institutes [1st Instit. 19, b.; 
Co. Litt. Thomas’s Edition, vol. i. 1514] is 
quoted, where he is dealing with the Statute of 
Westminster. He says this, that though " tene- 
ment” is the only word used m the statute “it 
mcludeth not only all corporate inheritances 
which are or may be holden, but also all inherit- 
ances rising out of any of those inheritances, or 
concerning or annexed to, or exercisable within 
the same though they lie not in tenure, as rents, 
estovers, commons, or other profits granted out 
of land, or uses, offices, dignities which concern 
land or certain places.” Then Best, C.J.,who 
is quoting that passage, says: “An advowson 
concerns land and a certain place,” and that is 
what I think Mr. Wolstenholme suggested as 
explaining the description here, and showing 
that the words “ situate m a certain place ” are 
properly descriptive of an advowson. Against 
the case in Dyer, we must not disregard Kensey 
v. Langham, where there was a devise of all 
other the testator’s messuages, cottages, closes, 
woodlands, and tenements in (among other 
places) Hardwick, and all other his lands and 
tenements not thereinafter devised. In - the 
former gift referring to property m certain 
places there is the word “hereditament,” and 
no doubt that would include an advowson. — 
p. 1118. 

lindley and bowen, L.JJ. to the same effect. 

80—2 



935 


ECCLESIASTICAL LAW. 


936 


Crompton v. Jarratt [supra), distinguished, i 

Early r. Ratlibone (1888) 57 L. J. Oh. (152 : 
58 L. T. 517. — KEKEWICH, J. 

Crompton v. Jarratt, distinguished. 

Hodgson, In re, Taylor i. Hodgson (1898) 67 
L. J. Ch. 591 ; [189S] 2 Ch. 545 ; 79 L. T. 345 ; 
47 W. R. 44. 

romeb, j. — The words m the will, the testator’s 
“ real estate in the county of Lincoln,” and the 
words freehold hereditaments situate m the 
several parishes of Doncaster, &c.” in Crompton v. 
Jarratt , are both expressions which might in- 
clude advowsons, although I agree they are not 
apt words to include them. I refer to what was 
said by Cotton, L.J m Crompton v. Jarratt, and 
also to the observations of Bowen, L.J. In 
Crompton v. Jarratt. the Court, upon looking 
at the deeds as a whole, including the recitals, 
came to the conclusion that the' words “ here- 
ditaments situated in the parish of Doncaster,” 
although they might include the advowson in 
question in that action, did not include it, and i 
should not be held to pass it on the true con- 
struction of the particular deed. — p. 592. 

[Mr. Cox's manuscript notes were produced 
from Lincoln’s Inn Library, and from them it 
appeared that in Kenney v. Langham (supra, 
col. 933) the word ‘‘ hereditament ” was relied 
upon in the decision of that case.] — lb. 

Simony. 

Barrett v. Glubb (1773) 2 W. Bl. 1052 : Dick. 

516, explained. 

Greenwood r. London (Bishop) (1814) 5 Taunt. 
727 ; 1 Marsh. 292 ; 15 B. R. 627. 

gibbs, c.J. (for the Court). — No decided case__ 
has been cited which bears directly upon the* 
point in question, but certain expressions of 
Be Grey, C.J., in Barrett v. Gluhh , as it is 
reported in the later editions of Bac. Abr. tit. 
Simony, A., have been selected and relied 
upon as showing that where simony enters into 
any part of the contract, the whole conveyance 
made in pursuance of it is void. There certainly 
are passages in that report which taken by 
themselves seem to countenance this opinion; 
but it is to be observed, that the question then 
before the Court was confined to the next pre- 
sentation only ; that no such doctrine is to be 
found in the report of the same case by Black- 
stone, J., who joined in the judgment ; and 
therefore it is very probable that the expressions 
relied upon are inaccurately reported, or may 
perhaps have been used with reference only to 
the next presentation, upon which alone the 
Court had to decide. Be this as it may, we 
certainly cannot be guided by so loose an 
authority, when the reasoning of the case leads' 
us to a different conclusion. — p. 746. 

Barrett v. Glubb, commented on. 

Fox r. Chester (Bishop) (1829) 3 Bligh (n.S.) 
123 ; 1 Dow & Cl. 416 ; 6 Bmg. 1 ; 32 R. R. 23. 
— h.l, (e.). eldon, l.c. (with the judges) ; 
reversing (1824) 2 B. & C. 635 ; 4 D. & R. 93 ; 

2 L. J. (O.S.yK. B. 109. — ABBOTT, C.J". 

London (Bishop) v. Ffytche (1783) 2 Bro. 

P. C. 211. — H.L. (e.), principle applied. 

Fletcher r. Sondes (Lord) (1S27) 1 Bhgh (n.s.) 
144 ; 3 Bing. 500 ; 30 R. R. 32.—H.L. (e.) ; 
reversing S. C. nom. Sondes (Lord) r, Fletcher 
(1822) 5 13. & Aid. 835.— -K.B. 


Goldham v. Edwards (1855) 24 L. J. C. P. 
189; 16 C. B. 437 ; 17 C. B. 141 ; 1 Jur. 
(N.S.) 6S4 ; 3 W. R. 551.— O.P. ; affirmed , 
(1856) 25 L. J. C. P. 223 ; 18 0. B. 389 r 
2 Jur. (N.s.) 493 ; 4 W. R. 550 —EX. CH., 
followed. 

Wright /•. Davies (1876) 46 L. J. C. P. 41 ; 1 
0. P. D. 638 ; 35 L. T. 188 ; 24 W. R. 841.— C. A. 
JESSEL, M.R., KELLY, C.B., MELLISH, L.J. and 
POLLOCK, B. 

1 [An agreement by the plaintiff and defendant, 
with the assent of their respective patrons and 
diocesans, to exchange their respective benefices, 
was held on the authority of Goldlutm v. Edwards 
not to have been necessarily simoniacal before 
the Ecclesiastical Dilapidations Act, 1871, and 
not to be so contrary to the policy of that Act as 
to become illegal and void since.] 

Lincoln (Bishop) v. Wolforston (1764) 3 
Burr. 1504 ; S. C. nom. Lincoln (Bishop) 
v. Wolferstan, 1 W. Bl, 490. — MANSFIELD, 
C.J. ; a firming 2 Wils. 174, discussed. 
liennel r. Lincoln (Bishop) 7 B. & 0, 113 ; 9 
D. & R. 810 ; 5 L. J. (O.S.) K. B. 320 ; 31 R. R. 
171. — K.B. ; reversing 11 Moore 139; 3 Bing. 
223 ; 4 L. J. (o.s.) C. P. 1. — O.P. ; affirmed, nom. 
Mirehouse r. Rennel (1832) 7 Bligh (K.S.) 241 ; 
1 Cl. & F. 527 ; 1 M. & Scott 683 ; 8 Bing. 490 ; 
36 R. R. 139— H.L. (E.). 

Mode of Filling Benefices. 

Att.-Gen. v. Davy (1741) 2 Atk. 212. 
— HARDWICKE, L.C., discussed . 

Att-Gen. v. Parker (1747) 3 Atk. 576 ; 1 Yes. 
sen. 43.— HARDWICKE, L.C. 

Att.-Gen. v. Parker, followed , Att.-Gen. r, 
Rutter (1770) 2 Russ. 101, n. ; discussed, Att.- 
Gen. r. Forster (1805) 10 Yes. 335 . — eldon, L.O. ; 
followed, Att.-Gen. v. Newcombe (1807) 14 
Ves. 1 . — eldon, l.c. . Shaw v. Thompson (jwst, 
col. 937). 

Att.-Gen. v. Davy, commented, on. 

Rex r. Davie (1837) 6 A. & E. 374.— DENMAN, 
c.J. and WILLIAMS, J. 

Att.-Gen. v. Parker, definition, of “ parish- 
ioner " adopted. 

Ethermgton r. Wilson (1875) 46 L. J. Ch, 153 ; 
1 Oh. D. 160 ; 33 L. T. 652 ; 24 W. R. 303.— C. A. 
See “ Charity.” 

Att.-Gen. v. Parker ; Att.-Gen. v. Forster ; 
and Att.-Gen, v. Newcombe, dicta in, 
considered. 

St. Stephen, Coleman Street, In re, St. Mary’s, 
Aldermanbury, In re (1S88) 57 L. J. Ch. 93.7 ; 
39 Ch. D. 492 ; 59 L. T. 393 ; 36 W. R. 837.— 
kAy, j. See judgment at length. 

St. Stephen, Coleman Street, In re, approved. 
Hunter r. Att.-Gen. (1899) 68 L. J. Ch. 449 ; 
[1899] A. G. 309 ; 80 L. T. 732 ; 47 W. R. 673.— 
h.l. (e.). See “ Charity.” 

Woodley v. Exeter (Bishop) (1625) Cro. Jac. 
691; Winch 94. — hobart, C.J., dis- 
tinguished. 

Troward v. Cailland (1795) 6 Term Rep. 439, 
778 ; 3 R. R. 389.— KENYON, C.J.; which affirmed 
S, C. nom. Calland v. Troward (1794) 2 H. Bl. 
•324 .- — eyre, c.J. ; affirmed, nom. Troward r. Cal- 
1 land (1796) 8 Bro. P. C. 71.-— H.L. (E.). 
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Dixon v. Metcalfe (176G) 2 Eden 360 : S. C. 
now. Dixon v. Kershaw, Ambl. '528.— l.c. 

Hecker’s Case (1522 — 1523) Davis’ Re- 
ports, 77, approved. 

Potter v. Chapman (1750) Ambl. 98 : Dick 
146. — HARDWICKE, L.C. 

Hecker’s Case, diseased. 

Walsh v. Lincoln (Bishop) (1S75) 41 L. J. 
C. P. 244 ; L. R. 10 C. P. 518 ; 32 L. T. 471 ; 23 
W. R. S29.— ooleridge, c.J. (for the Court). 
See Benefices Act, 1898 (61 & 62 Yict. c. IS), 
s. 3 (5). 

Carter v. Cropley (1856) 2 Jur. (n.s.) 1200.— 
kindersley, Y.-c. ; revered, (1857) 26 L. J. Oh. 
246 ; 8 De G. M. & G. 680 ; 3 Jur. (n.s.) 171 ; 
5 W. R. 248. — KNIGHT BRUCE and turner, 
L.JJ. 

Fowler v. Gloucester and Bristol (Bishop) 
(1869) 38 L J. C. P. 253, 341 ; L. R. 4 C. P. 668 ; 
17 W. R. 1026.— EX. CH. ; affirming 20 L. T. 706.— 
c.P. : mined, nom. Allen v. Gloucester and Bristol 
(Bishop) (1873) 42 L. J. C.P. 299 ; L. R. 6 H. L. 
219 ; 22 W. R. 193.— H.L. (E.). SELBORNE, 
L 0., LORDS CHELMSFORD and COLONSAY. 

Albany v. St. Asaph (Bishop) (1585) Cro. 
Eliz. 119 ; Leonard 81. discussed. 

Abergavenny (Marquis) v. Llandaff (Bishop) 
(1888) 57 L. J. Q. B. 233 ; 20 Q. B. D. 460 ; 58 
L. T. 812 ; 36 W. R. 859. — HUDDLESTON, B. 

Faulkner v. Eiger (1825) 4 B. & C. 449 ; 6 
D. & R. 517 ; 28 R. R. 317 ; and Eden- 
borough v. Canterbury (Archbishop) (1826) 
2 Russ. 93, observed on. 

Shaw v. Thompson (1876) 45 L. J. Ch. 827 , 
3 Ch. D. 233; 34 L. T. 721. 

bacon, Y.-o. — I have a few words stiR to say 
with respect to Sir H. Jackson’s argument that 
an election by ballot would have been wholly 
illegal. I cannot follow that at all, and having 
attended to the authorities referred to I cannot 
conceive anything to justify that assertion. . . . 
Faulkner v. Eiger only decides that an election 
by ballot is not legal because it does not afford 
the opportunity for a scrutiny, and Lord Eldon 
echoes the same opinion [in Edenborough v. 
Canterbury ( Archbishop )J, though he seems, as 
he sometimes did, to have hesitated very much 
about it. But he refers to the fact that there 
are societies and institutions in this country in 
which for centuries past the mode of election by 
ballot has been practised, so that it was common 
enough. Acts of Parliament regulating munici- 
pal and parliamentary elections, which have 
introduced voting by ballot, have at the same 
time introduced regulations which have freed 
voting by ballot from the objections which were 
taken in Faulkner v. Eiger. — p. 835. 

Edenborough v. Canterbury (Archbishop), 

referred to on question of costs. 

Andrews r. Barnes (1888) 57 L. J. Ch. 694 . 
39 Ch. D. 133 ; 58 L. T. 748 ; 36 W. R. 705 ; 53 
J. P. 4. — C.A. COTTON, FRY and LOPES, L.JJ. 

Hawkins v. Chappel (1739) 1 Atk. 621. — 
hardwicke, L.c. ; and Briggs v. Sharp 
(1875) 44 L. J. Ch. 510 ; L. R.20 Eq. 317 ; 


33 L. T. 154 ; 23 W R 806.— jessel, 
m.r., followed. 

Welch r. Peterborough (Bishop) (1885) 15 
Q. B D. 432 ; 1 Cab. & E. 534 . — mathew, j. 

Wise v. Metcalfe (1829) 10 B. & C. 299 ; 5 
M. & R. 235 ; 8 L. J. (O.s.) K. B. 126 ; 34 
R. R. 417— bayley, j. (for the Court), 
followed. 

Downes v. Craig (1841) 11 L. J. Ex. 239 ; 9 
M. & W. 166.— ex. See per parice, b. 

Downes v. Craig, followed. 

Richards v. Macclesfield (Earl) (1835) 4 
L. J. Ch. 153 ; 7 Sim. 257 ; 40 R. R. 131. 
— SHADWELL, v.-c., principle applied. 

Birch v. Litchfield (Bishop) (1S03) 3 B. & 
P. 444. — ALVANLEY, c J., dicta followed. 

Keen r. Denny (1894) 64 L. J. Ch. 55 ; (1894) 

3 Ch. 169 ; 8 R. 629 ; 71 L. T. 566 ; 43 W. R. 39. 
— CHITTY, J. 

Meath (Bishop) v. Winchester (Marquis) 
(1836) 4 Cl. &F. 445, 556 ; 10 Bligh (N.S.) 
330. — H.L. (ir ) (with the JUDGES), ’ 
explained. 

Carlisle r. Whaley (1867) L. R. 2 H. L. 391 ; 16 
W. R. 229. — H.L. (ir ). 

CHELMSFORD, L.C.— Tindal, C.J., in Meath, 
(Bishop) v. Winchester ( Marquis ) said : It is 
clearly established that neither the clerk nor 
ordinary, in that character, could counterplead 
the plaintiff’s title at common law, for neither of 
them had any interest in the patronage ; and 
under the statute 25 Edw. 3, c. 7, the incumbent 
(as possessor when presented and instituted) 
could not counterplead the plaintiff’s title with- 
out maintaining his own title and that of his 
-patron, on which his own depends.” -This, I 
think, must be understood where the quare 
imped'd is brought against the incumbent alone. 
For it would be strange to hold, where the patron 
and clerk are co-defendants, and the church is 
full (the patron, according to the authorities, not 
being compelled to show any title, or at least 
being only required to state a pro forma title) 
that the clerk, who can know nothing about the 
title, should be put to a proof from which the 
patron is exempt. The more reasonable view is, 
that, as it is the patron’s right which is in issue’ 
what is a good plea for him is good also for the 
clerk, who must stand or fall with his patron. — 

р. 412. 

LORD CRANWORTH to the same effect, lord 
COLONSAY concurred. 

Specot’s Case (1590) 5 Co. Rep. 57 a ; 
Anderson 189 ; 3 Leon. 198 ; and Exeter 
(Bishop) v. Hele (1670) Bhow. Pari, Gas. 
88, discussed. 

Rex v. Canterbury (Archbishop) (1812) 15 
East 117 ; 13 R. R. 409.— ellenborough, c.J. 

Rex v. Canterbury (Archbishop), dis- 
tinguished. 

Rex r. Canterbury (Archbishop), Gore, In re 
[1902] 2 K. B. 503 ; 71 L. J. K. B. 894 (supra, 
col. 932). 

Specot’s Case; Bell v. Norwich (Bishop) 
(1566) Dyer 254 b. ; and Exeter (Bishop) 
v. Marshall (post, col. 939), discussed. 

Hey wood v. Manchester (Bishop) (1884) 53 
L. T. Q. B. 196 ; 12 Q. B. D. 404 , 50 L. T. 236 ; 
32 W. R. 567.— POLLOCK, B. 

See now Benefices Act, 1898 (61 & 62 Yict. 

с. 48), s. 2 (1) (b). 
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Palmes v. Peterborough (Bishop) (1601) 
Cro Eliz. 241 ; 1 Leon. 230, questioned. 
Marshall r. Exeter (Bishop) (I860) 29 L. J. C. P. 
354 ; 7 C. B. (N.S.) 653.— ERLE, C.J. (for the 
Court) ; affirmed, (1S62) 10 W. B. 390. — EX. CH. , 
affirmed , worn. Exeter (Bishop) r. Marshall (1868) 
37 L. J. 0. P. 331 ; L. It. 7 H. L. 17 : 18 L. T. 

376. — H.L. (E-). CHELMSFORD. L.C.. LORDS 
ORAN WORTH anti WESTBUUY (with the JUDGES). 

And seejjost. 

Gorham v. Exeter (Bishop) (1850) 14 Jur. 
443 ; Moore’s Special Eeport. — P.c. ; 
reverting 13 Jui\ 23S, S87 ; 2 Bob. Eccl. 
Bep. 1.— SIR H. .TEENER fust, discussed. 
Barton v. Ashton (1753) 1 Lee 460 ; anti 
Pearson v. Gamon (1756) 2 Lee 268, con- 
sidered. 

Walsh r . Lincoln (Bishop) (1 874) L. It. 4 A. & E. 
242.— SIR R. PHILLIMORE. 

Exeter (Bishop) v. Marshall ( supra ), anti 
Gorham v. Exeter (Bishop), applied. 
Willis r. Oxford (Bishop) (1877) 2 P. D. 192.— 
lord penzance. See Benefices Act, 1898 (61 
& 62 Yict, c. 48), ss. 2 (b), 3 (5). 

Boyer v. Norwich (Bishop) (1891) [1892] 
P. 41. — LORD penzance; affirmed. (1892) 6L 
L. J. P. C. 4G ; [1892] A. C.' 417 ; 67 L. T. 30; 
56 J. P. 692.— P.C. HALSBURY, L.C., LORDS 
SEIjBORNE, WATSON, HBRSCHELL and SHAND 

[with ecclesiastical assessors]. See Bene- 
fices Act. 1898 (61 & 62 Yict. c. 48). s. 7. 


Non-Residence. 

law v. Ibbetson (1771) 2 Burr. 2722, ex- 
plained. 

Wilkinson r. Allot (1776) Cowp. 429. 

Mansfield. c.J — It is said that in Law v. 
Ibbetson I did say. “ that if there was no par- 
sonage house, the 'parson might reside where he 
pleased ” ; but it is clear that that must mean 
somewhere m the parish. Any other construc- 
tion would he a shameful evasion of the statute 
[21 Hen. 8. c. 13] — p. 431. ASTON andwiLLES, 
jj. concurred. 

Law v. Ibbetson. held <n er ruled. 

Wynn r. Smithies (or Smythies) (1815) 6 
Taunt. 198 , 1 Marshall 547. 

CHAMBBE. j.— In Law v. Ibbetson, the Court 
of K, B. took up the opinion, that the defendant 
had nothing to do in his archdeaconry, no 
duty to perform for it. and therefore that the 
defendant ought to reside in his rectory house 
of Bushev ; but Wilkinson t. Allot is a later 
case, and it completely overrules Law v. Ibbetson. 

— p. 201. 

Property. 

Nether Stowey Vicarage, In re (1S73) L. R. 

17 Eq. 156 ; 29 L T. 604 ; 22 W. B. 180. 

— .TESSEL- M.R., distinguished. 

Sewers Commissioners and Vicar of St. Botolph, 
Aldgate, Ex parte (1894) 63 L. J. Ch. 862; /1 894) 
3 Ch. 544 ; S B. 649. 

NORTH, J. — What I am asked to do is to 
sanction the transformation of a warehouse into 
a suitable house for a vicarage I think it can he 
done in this case. ... In the KetJier Stowey 
Case the application by the vicar was to be 


repaid the money which had bceu already spent 
by him on repairs. — p. 863. 

Cardinall v. Molyneux, 2 Griff. 535 ; 7 Jur: 
(N.s.) 254 ; 4 L. T. 136.— stuart, v.-C. ; reversed, 
(1861) 4 De (t. F. & J. 117 ; 7 Jur. (N.S.) 854 ; 

4 L. T. 605. — WEStbury, l.o. 

Strachey v. Francis (1741) 2 Atk. 217 ; and 
Hoskins v. Feaflherstone (1789) 2 Bro. 

C. C. 552, commented on. 

Portland (Duke) v. Bingham (1792) 1 Hagg. 
Cons. 157.— SIR W. SCOTT. 

Portland (Duke) v. Bingham, discussed. 

Lee o. Fagg i(1874) 43 L. J. Ecc. 1 ; L. B. 

6 P. C. 38. — P.C. {post, col. 952). 

Knight v. Mosely (1753) Ambl. 176.— HARD- 
wicke, L.o. ; and Jefferson v. Durham 
(Bishop) 1 B. & P. 105. —eyre, c.J., 
discussed. 

Wither r. Winchester (Dean) (1817) 3 Mer. 
421 ; 17 K. It. 107— ELDON, L.O. 

Knight v. Mosely, not applied. 

Huntley r. Bussell (1849) 18 L. J. Q. B. 239 ; 

13 Q. B. 572 ; 13 Jur. 837.— PATTESON, J. (for 
the Court). 

Knight v. Mosely; "JWither v. Winchester 
(Dean) ; and Strachey v. Francis (supra), 
discussed. \ 

Marlborough (Duke) r. ' St. John (1852) 21 
L. J. Ch. 381 ; 5 De G. & Hm. 174 ; 16 Jur. 310. 
—PARKER, V.-C. 

Marlborough (Duke) v. St. John ; Worcester's 
(Dean) Case (1006) 6 Co Bep. 37 a ; Rut- 
land’s (Countesi?) Cjise (1663) 1 Lev. 107 . 

S. C. mm. Rutland (Lord) v. Greene (or 
Gie) 1 Keb. 56(7 ; Sid 152 ; Knight v. 
Mosely; and Bartlett v. Phillips (1859) 

4 De G. & J. dl4. — knight bruoe and 
turner, l.jj., Syiseussed. 

Holden r. Weekes (AfifiO) 30 L. J. Ch. 35 • 

1 J. & H. 278 ; 6 Jur, .( Hi. ) 1288 ; 3 L. T. 437 ; 

9 W. B. 94. — WOOD, Y.-cfm 

Knight v. Mosely nhillraHA v. Weekes, 

observed on. 

Sowerby r. Fryer (1869) L. R. 8 feq. 417 ; 38 
L. J. Ch. 617 ; 20 L. T. 186 ; 17 W. fa. 879. 

james, v.-C. — Now it is laid dowln in Knight 
v. Mosely and Holden v. Weekes thaw; a patron 
cannot file a bill for an account. I cXnfess that 
doctrine has always seemed to me to lie utterly 
unintelligible. I could never understalnd why a 
vicar who has wrongfully cut timber sflLould not 
be called to account for the proceeds «after he 
has turned it into money, in order thS.t they 
may be invested for the benefit of the admowson, 
it being conceded that the patron is entimled to 
the specific timber. Here, however, I can* grant 
the plaintiff relief without violating any*deci- 
sion, or supposed decision, of that kind, foA this 
timber, though cut, has not been sold.— p. 4*3. 

Holden v. Weekes ; Marlborough (Duke* v. 
St. John; Huntley v. Russell ; and Bart- 
lett v. Phillips, considered. * 

Ecclesiastical Commissioners v. Wodehouiap 
(1895) 64 L. J. Ch. 329 ; [18951 1 Ch. 552 ; ill 
R. 372 ; 72 L. T. 257 ; 43 W. B. 395 ; 60 J. P.1 
200.— romer, j. See judgment. | 
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Divine Service 

Hutchins v. Denziloe (1792) 1 Hagg. Com. 
181. — SIR w. SCOTT: and Titchmarsh v. 
Chapman (1844) 1 Roberts 175.— sir h. 
jenner fust, explained. 

Barnes v. Shore (1846) 1 Roberts 382 ; 11 Jur. 
S87. — SIR H. JENNER FUST; S. C. (1846) 15 
L. J. Q. B. 296 ; 8 Q.B. 640 ; 10 Jur. 688.— 
DENMAN, C.J. (for the Court). 

Barnes v. Shore, confirmed. 

Freeland r. Neale (184S) 1 Roberts 643 ; 12 
jur. 635. — Sill H. JENNER FUST. 

Hutchins v. Denziloe, referred to. 

Rilchmgs r. Cordingley (1868) L. R. 3 A. &E. 
113 (post, col. 948). 

Freeland v. Neale, discussed. 

Taylor r. Timson (1888) 57 L. J. Q. B. 216; 
20 Q. B. D. 671 (post, col. 946). 

Barnes v. Shore and Freeland v. Neale, 

applied. 

Nesbitt r. Wallace [1901] R. 354 .— sir A. 
CHARLES. 

Newhery v. Goodwin (1S11) 1 Phill. 282. — 
SIR J. nicholl ; and Hutchins v. Denzi- 
loe, referred to. 

Girt v. Fillingham [1901] P. 176 .— chan- 
cellor OF DIOCESE OF ST. ALBANS. • 

Faulkner v. Litchfield (1845) 3 Notes of 
Cases, 555 .— sir h. jenner fust, ap- 
proved and applied. 

Westerton v. Liddell (1857) Moore’s Special 
Report, p. 156 ; S. C. mm. Liddell v. 
Westerton ; Liddell v. Beal, 5 W. R. 470. 
— P.C., on appeal from (1856) 5 W. R. 
179.— sir J. dodson ; and S. C. nom. 
Beal v. Liddell (1855) 1 Jur. (N.s.) 1178 ; 

4 W. R. 167.— dr. LUSHINGTON, ad- 
hered to. And see col. 944. 

Martin r. Mackonochie (1868) 38 L. J. Ecc. 

1 ; L. R. 2 P. C. 365 ; 19 L. T. 503 ; 17 W. R. 
187.— P.C. ; voters! >u/ (1868) 37 L. J. Ecc. 17: 
L. R. 2 A. & E. 116 : 16 W. R. 604.— SIR R. 
PHILLIMORE, 

LORD CAIRNS (for self, ARCHBISHOP OF YORK, 
LORDS CHELMSFORD and WESTBURY, SIR W. 
ERLE and SIR J. oolvile). — T he rule upon this 
subject has been already laid down by the J.C. 
in Westerton v. Liddell (and their lordships are 
disposed entirely to adhere to it) : “ In the per- 
formance of the services, rites, and ceremonies 
ordered by the Prayer Book, the directions con- 
tained in it must be strictly observed ; no omis- 
sions and no addition can be permitted.” The 
construction of this rubric [the rubric as to 
ornaments in the commencement of the Prayer 
Book] was very fully considered by this com- 
mittee in Westerton v. Liddell already referred 
to ; and the propositions which their lordships 
understand to have been established by the 
judgment in that case may thus be stated : — 

(1) The words “authority of Parliament” m 
the rubric, refer to and mean the Act of Parlia- 
ment 2 & 3 Edw. 6, c. 1, giving parliamentary 
effect to the first Prayer Book of Edward the 
Sixth, and do not refer to or mean canons or 
royal injunctions, having the authority of Par- 
liament, made at an earlier period (Moore, p. 160). 

(2) The term “ ornaments” in the rubric means 
those articles, the use of which, in the services 
and ministrations of the church is prescribed by 


that Prayer Book (75. p. 156). (3) The term 

“ ornaments ” is confined to those articles 
(75. p. 156). (4) Though there may be articles 

not expressly mentioned m the rubric, the use 
of which would not be restrained, they must be 
articles which are consistent with, and subsidiary 
to. the services : as an organ for the singing, a 
credence table from which to take the sacra- 
mental bread and wine, cushions, hassocks, &c. 
(75. p. 187). In these conclusions, and in this 
construction of the rubric, their lordships en- 
tirely concur. — pp. 11—14. 

Liddell v. Beal, applied. 

Sieveking v. Kingsford (1866) 36 L. J. Ecc. 1 ; 
15 >L. T. 300. — DR. LUSHINGTON. And see post, 
col. 944. 

Sieveking v. Kingsford, distinguished. 

Adlam r. Ooulthurst (1867) 37 L. J. Ecc. 3 ; 
L. R. 2 A. & E. 30 (post, col. 954). 

Westerton v. Liddell and Martin v. 
Mackonochie, considered and confirmed. 
Hebbert r. Purchas (1 871) L. J. Ecc. 33 ; L. R. 

3 P. C. 605 ; 7 Moore P. G. (N.s.) 468 ; 19 W. R. 
898.— P.C. HATHERLEY, L.C., ARCHBISHOP OF 
YORK, BISHOP OF LONDON and LORD CHELMS- 
FORD ; reversing S. C. nom. Elphinstone v. 
Purchas (1870) 39 L. J. Ecc. 28 ; L. R. 3 A. & E. 
66.— SIR R. PHILLIMORE ; S. O., L. R. 2 P. C. 
365 ; 18 W. R. 1072. And see post, col. 943. 

Westerton v. Liddell, referred to. 

Ritchings v. Cordingley (post, col. 948). 

Westerton v. Liddell and Martin v. 
Mackonochie, followed. 

Sheppard r. Bennett (1872) 41 L. J. Ecc. 1; 
L. R. 4 P. O. 371 ; 2G L. T. 923 ; 20 W. R. 804.— 
P.C. HATHERLEY, L.C., ARCHBISHOP OF YORK, 
BISHOP OF LONDON, ROMILLY, M.R., SIR J. 
OOLVILE, SIR J. NAPIER, JAMES and HELLISH, 
L.JJ., M. BERNARD and SIR M. SMITH. 

Westerton v. Liddell, applied. 

White r. Bowron (1873) 43 L. J. Ecc. 7 ; L. R. 

4 A. & E. 207.— dr. tristram. And see col. 
944. 

Westerton v. Liddell, approved. 

Phillpotts r. Boyd (1875) 44 L. J. Ecc. 1, 44 ; 
L. R. 6 P. O. 435 ; 32 L. T. 73 ; 23 W. R. 491.— 
P.C. LORDS HATHERLEY, PENZANCE and SEL- 
BORNE, KELLY, C.B., SIR M. SMITH and SIR R. 
COLLlERi; reicrsmg (1874) L. R. 4 A. & E. 297. 
—SIR R. PHILLIMORE. A lid see col. 944. 

Westerton v. Liddell and Liddell v. Beal 
(1860) 14 Moore P. C. 1 ; 3 L. T. 218 ; 8 
W. R. 569.— P.C. LORD KINGSDOWN, 
KNIGHT BRUCE, L.J., SIR E. RYAN and 
turner, L.J.. explaitied and folloioed. 
Marsters v. Durst (1876) 45 L. J. P. C. 51 ; 1 
P. D. 373; 35 L. T. 37 ; 24 W. R. 1019.— P.C. 

CAIRNS, L.C., LORDS HATHERLEY and PENZANCE, 
SIR B. PEACOCK and SIR M. SMITH. 

Hehhert v. Purchas and Phillpotts v. Boyd, 

approved. 

Westerton v. Liddell, explained. And see 
col. 944. 

Ridsdale r. Clifton (1877) 46 L. J. P. C. 27 ; 2 
P. D. 276 : 36 L. T. 865.— P.C. CAIRNS, L.C., 
LORD SELBORNE, SIR J. OOLVILE, KELLY, C.B., 
SIR R. PHILLIMORE, JAMES; L.J., SIR M. SMITH, 
SIR R. COLLIER, SIR B. BRETT and SIR R. 
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AHPHLETT (with EPISCOPAL ASSESSORS) ; 
affirm hit 7 in part S. C. now. Clifton r. Eidsdale 
(1876) 1 P. D. 316 ; 35 L. T. 432. — LORD 
PENZANCE. 

Eidsdale v. Clifton (supra), distinguished . 
Hughes r. Edwards (1877) 2 P. D. 361 !— lord 
penzance ; followed, Combe r. Edwards (1S77) 
2 P. D. 354. — LORD PENZANCE. 

Phillpotts v. Boyd (col. 942), Eidsdale 
v. Clifton and Hughes v. Edwards, 

disarmed. 

St. Lawrence, Pittington, In re (1880) 6 P. D. 
131. — CHANCELLOR OF DIOCESE OF DURHAM. 

Phillpotts y. Boyd, explained. 

Allcroft r. London (Bishop) [1891 J A. C. 666 ; 
65 L. T. 02 ; 55 J. P. 773. — h.l. (e.) ; affirming 
S. C. no m. Keg. r. London (Bishop) (1889) 5*9 
L. J. Q. D. 169 ; 24 Q. B. D. 213 ; 3S \V. K. 214. 
— C.A. ESHER, M.R., LINDLEY and LOPES, L.JJ. : 
wh iclt reversed 58 L. J. Q. B. 385 ; 23 Q. B. D. 414 ; 
61 L. T. 389. — Q.B.D. : and Lighton v. London 
(Bishop), affirming S. C. no in. Reg. r. London 
(Bishop), Leighton’s Case (1890) 7 Times L. R. 
122. — C.A. ESHER, M.R., LOPES and KAY, L.JJ., 
which affirmed [1891] 2 Q. B. 48 ; 39 W. R. 141. 

— Q.B.D. 

LORD HERSCHELL. — It is impossible to read 
the bishop’s statement without seeing that he 
has honestly considered what appeared to him 
to be all the circumstances bearing on the 
question whether proceedings should be allowed 
to go on. This being so, it is not for your lord- 
ships, on this application for a mandamus , to 
consider whether the bishop’s reasons are good 
or had : whether they ought or ought not to 
have led him to form the opinion he did. But I 
think it only right to say that the meaning of 
that part of his statement which refers to Phi 71- 
potts v. Boyd has. in my opinion, been mis- 
conceived by the appellants. That case did, 1 
think, decide that the introduction of a figure of 
Our Lord in a reredos as part of a decoration. 
\va>> not of itself necessarily and under all 
ei reumstances unlawful. And this is, I think, all 
that the bishop meant to say in the passage 
which was so much commented on at the Bar. — 

p. 682. 

halsbury, L.c. to the same effect. 
lord bramwell, who also concurred, referred 
to Julius y. Oxford (Bishop) (post, col. 950). 

Eidsdale v. Clifton, dictum approved. 

Tooth v. Power (1391) 60 L. J. P. C. 39 ; [1891] 
A. C. 284 ; 64 L. T. 698. — P.c. halsbury, L.C., 

LORDS WATSON, HOBHOUSE, MACNAGHTEN, 

morris and field. 

Clifton v. Eidsdale (supra), explained. 
Hehhert v. PurchaB (supra, col. 942), reason- 
ing in, disapproved. 

Read r. Lincoln (Bishop) (1892) 62 L. J. P. C. 
1 ; [1892] A. C. 644 ; 67 L. T. 128 ; 56 J. P. 725. 
— P.C. HALSBURY, L.C., LORDS HOBHOUSE, 
ESHER, HERSGHELL, HANNEN, SIR R. COUCH 
and LORD SHAND. 

Phillpotts v. Boyd, Hughes v. Edwards and 
Eidsdale v. Clifton, discussed. 

Great Bardfield (Vicar) r. Inhabitants [1897] P. 
185. — CHANCELLOR OF DIOCESE OF ST. ALBANS 


Clifton V. Eidsdale, Phillpotts v. Boyd and 
Westerton v. Liddell (col. 941), dismissed. 

Sieveking v. Kingsford (supra, col. 942), 
followed. 

St. Mark’s, Marylebone, In re, St. Mark’s 
(Vicar) v. Parishioners [1898] P. 114 .— dr. 
TRISTRAM. 

Westerton v. Liddell and Phillpotts v. Boyd, 

principle, applied v 

Clifton v. Eidsdale, discussed. 

Hughes v. Edwards, applied. 

St. Anslem, Pinner, In re [1901] P. 202. — 
sir a. Charles. See judgment at length. 

Beal v. Liddell (supra, col. 941), applied. 

St. Augustine’s, Haggerston, In re (1877) 4 
P. D. 111. — DR. TRISTRAM ; Church of the 
Annunciation, Ohislehurst (Vicar) r. Parishioners 
(1877) 4 P. D. 114. — DR. TRISTRAM; Bradford 
r. Fry (1878) 4 P. D 93.— LORD PENZANCE. 

Beal v. Liddell and Bradford v. Fry, not 

applied. 

Church of St. John’s, Isle of Dogs, In re (1S88) 
Tristram’s Consistory Judgments. — dr. tris- 
TRAM. 

Bradford v. Pry, applied. 

St. Andrew’s, Romford r. Parishioners [1894] 
P. 220.— CHANCELLOR OF DIOCESE OF ST. 
ALBANS. 

Beal v. Liddell and Bradford v. Fry, dis- 
cussed and not applied. 

Butt v. Jones (1829) 2 Hagg. Ecc. 417. — 
SIR J. NIOHOLL, principle applied. 

St. James, Norland (Vicar) r. Parishioners 
[1894] P. 257.— DR. TRISTRAM. 

Butt v. Jones, rule applied. 

St. Nicholas, Cole Abbey (1S92) [1893] P. 5S 
(post, col. 960). 

Bradford v. Fry and Eidsdale v. Clifton 
(supra, col. 942), applied. 

Richmond (Vicar) r. Parishioners (1896) 
[1897] P. 70. — CHANCELLOR OF DIOCESE OF 
Rochester; Davey r. Hinde (1900) [1901] 
P. 95. — DR. TRISTRAM. 

Clifton v. Eidsdale (supra), applied. 

St. Lawrence, Pittington, In re (col. 943), 
referred to. 

Beal v. Liddell; St. Augustine’s, Hagger- 
ston, In re; Bradford v. Fry; and St. 
James, Norland (Vicar) v. Parishioners, 

discussed. 

St. John the Baptist, Timberhill v. Rectors of 
same (1894) [1895] P. 71. — chancellor of 
DIOCESE OF NORWICH. 

St. Lawrence, Pittington, In re, approved. 

St. John, Pendlebury (Vicar) v. Parishioners 
[1895] P. 178. — CHANCELLOR OF DIOCESE OF 
MANCHESTER. 

St. John, Timberhill v. Rectors of same, 

adhered to. 

Barsham, Suffolk (Rector) v Parishioners 
[1896] P. 256 —CHANCELLOR OF DIOCESE OF 
NORWICH. 

Westerton v. Liddell (supra, col. 941) ; Beal 
v. Liddell; White v. Bowron (supra, 
col. 942) ; and Phillpotts v. Boyd (supra), 
discussed. 

Kensit r. St. Ethelbnrga, Bishopsgate Within 
(Rector) (1899) [1900] P. 80 .— dr. TRISTRAM, 



945 


ECCLESIASTICAL LAW. 


946 


Kensit v. St. Ethelburga (Rector), followed. 

Davey r. Hmde (1900) [1901] P.‘‘95.— dr. 
TRISTEAM. 

Faculties. 

Groves v. Hornsey (Rector) (1793) 1 Hagg. 
Cons. 188.— sir w. scott, Hummed and 
distinguished. 

Taylor r. Timson (pint, col. 916). 

Peek v. Trow (1881) 7 P. D. 21 ; 46 J. P. 
797. — lord penzance, explained. 

Niclcalls r. Briscoe [1892] P. 269. 

LORD PENZANCE.— And this is all that was 
meant to be conveyed by the Court in Peelt v. 
Tvower, upon which the learned counsel for the 
appellants have relied so largely as an authority 
for the proposition that the consent of the 
majority in the parish is almost a necessary 
condition to the grant of the faculty. That 
case was an application for a faculty to autho- 
rise a structural change in the entire body of the 
church for which no justifiable reason could be 
offered ; • it was an alteration which added 
nothing to the comfort or convenience of the 
congregation, and which, on the other hand, 
was fatal to a certain unity of architectural 
design which was obvious in the structure of the 
church. The remarks of the Court as to the 
general desire of the parishioners were in express 
terms confined to a case like the one then in 
hand, where the proposed alteration could not 
be supported on its own merits as an improve- 
ment from any point of view. Jt is the very 
reverse in the present case. — p. 283. 

Breaks v. Woolfrey (1838) 1 Curt. 880.— 
SIR H. JENNER EUST, discussed. 

Egerton r. All Saints. Odd Rode (1893) [1894] 
P. 15.— CHANCELLOR OP DIOOESE OP CHESTER. 


Articles op Religion. 

Williams v. Salisbury (Bishop) (1863) 2 
Moore P. C. (n.s.) 375 ; 3 N. R. 494 ; 10 
Jur. (N.s.) 406 ; 9 L. T. 787 ; 12 W. R. 
j.45,_P.C. ; and King's Proctor v. Stone 
(1808) 1 Hagg. Cons. Rep. 424.— sir W. 
SOOTT, principle* applied. 

Yoysey v. Noble ; Noble r. Yoysey (1871) 40 
L. J. Ecc. 11 ; L. R. 3 P. C. 357 ; 7 Moore P. C. 
(N.S.) 167 ; 25 L. T. 167 ; 19 W. R. 629.— P.C. 
ARCHBISHOP OP CANTERBURY, HATHERLEY, 
L.C., LORD CHELMSFORD and SIR R. PHILLIMORE : 
Sheppard r. Bennett (1870) 39 L. J. Ecc. 59 ; 
L. R. 4 P. C, 350.— P.O. (post, col. 950). 

Yoysey v. Noble, discussed. 

Martin v. Mackonochie (1883) 8 P. D. 191 
(post, col. 953). 

Ecclesiastical Commissioners. 
Ecclesiastical Commissioners v. Clerkenwell 
(Vestry) 7 Jur. (N.S.) 326 ; 4 L. T. 83 ; 9 W. R. 
495. — STUART, V.-C. ; reversed, (1861) 30 L. J. Ch. 
454 ; 3 De G. F. & J. 688 ; 7 Jur. (N.S.) 810 ; 
4 L. T. 599 ; 9 W. R. 681— CAMPBELL, L.O. 

Churchwardens. 

Stoughton v. Reynolds (1736) 2 Sh. 1045 ; 
Fortescue 168 ; Cas. tern. Hardw. 276, 

WilBon' ^M’Math (1819) 3 Phill. 67 ; 3 B. & 
Aid, 244, n. (b .).— sir J. nicholl. 


Stoughton v. Reynolds, approved and 
explained. 

Reg. v St. Pancras Vestrymen (1839) 11 
A & E. 15 ; 4 P. & D. 66, n.— Q.B., 
distinguished. 

Reg. v D’Oyly, Reg. r. Hedger (1840) 12 
A. & E. 139; 4 P. & D. 52; 4 Jur 1056 — 
Q.B. See now Local Government Act, 1894 
(56 & 57 Viet. c. 73), s. 31 (1). 

Reg.v D’Oyly , followed. 

Chillmgton Iron Vo., La re, Maunsell, Ex. 
parte (1885) 54 L. J. Ch. 624 ; 29 Ch. D. 159 ; 
52 L. T. 604 ; 33 W. R. 442 —KAY, J. And see 
“ Company ” (col. 474). 

Hubbard v. Penrice (1746) 2 Str. 1246 — 
lee, c.j., referred to. 

Reg. v. Allen (1872) 42 L. J. Q. B. 37 ; L. R. 
8 Q. B. 69 ; 27 L. T. 707 ; 21 W. R. 190.— Q.B. 

Reg. v. D’Oyly, Campbell v. Maund (1836) 
6 L. J. M. C. 145 ; 5 A. & E. 865 ; 

1 N. & P 558 ; 2 H. & W. 457.— EX. CH. ; 
Reg. v. How (1863) 33 L. J. M. C. 53.— 

. Q.B. ; and Reg, v. St. Matthew, Bethnal 
Green (1875) 32 L. T. 558. — q. b. , discussed. 
Reg. r. Wimbledon Local Board (1S82) 51 
L. J. Q. B. 219 ; 8 Q. B D. 459 ; 46 L. T. 47 ; 
30 W. R 400 ; 46 J. P. 292.— c.A. 

Reg. v. Allen, applied. 

Wilson v. WNLeXh, followed. 

Reg. v. D’Oyly, dictum considered, 

Rex e. Salisbury (Bishop) (1901) 70 L. J. K. B. 
423 ; [1901] 1 Q. B. 573 — WILLS and channell, 
JJ. ; affirmed, 70 L. J. K. B. 593 ; [1901] 2 K. B. 
225 ; 84 L. T. 553 ; 49 W. R. 529 ; 65 J. P. 531, 
— O.A. A. 1. SMITH, M.R., V. WILLIAMS and 
ROMER, L.JJ. 

Lunne v. Dodson (163S) 3 Halk. 201, 
followed. 

Rex v. Simpson (1724) 1 Str. 609 ; 2 Ld. 
Raym. 1379 ; 8 Mod. 325, discussed. 

Reg. v. Sowter (1901) 70 L. J. K. B. 332 ; 
[1901] 1 Iv. B. 66, 396; 84 L. T. 36; 49 
W. R 338 ; 65 J. P. 355.— C.A. A. L. SMITH, 
M R., COLLINS and ROMER, L.JJ. 

Wise V, Creeke (1677) 2 Lev. 186, discussed. 
Reg. v. Green (1874) 31 L. T. 543. — EX. ch. ; 
reversing 30 L. T. 255. — QB. 

Reynolds v. Monkton (1841) 2 M. & Rob. 
384. — ROLPE, ^..followed. 

Asher r. Calcraft (1887) 56 L. J. M. C. 57 ; 18 
Q. B. D. 607 ; 56 L. T. 490 ; 35 W. R. 651 ; 51 
J. P. 598,— a. l. smith and Grantham, jj. 

Burton v. Henson (1842) 11 L. J. Ex. 348 ; 

10 M & W. 105. — ex., explained. 

Asher v. Calcraft, referred to. 

Taylor r. Timson (1888) 57 L. J. Q. B. 216 : 
20 Q. B. D. 671 ; 52 J. P. 135.— STEPHEN, J. 

Taylor v. Timson, referred to. 

Perry Almshouses, In re (1898) 67 L. J. Ch, 
206 ; [1898] 1 Ch. 391 ; 78 L. T. 103 ; 46 W. R. 
360. — STIRLING, J. ; affirmed, 68 L. J. Ch. 66 ; 
[1S99] 1 Ch. 21; 79 L. T. 366.— C.A. 

Rex v. Shepherd. (1791) 4 Term Rep. 3S1, 
discussed. 

Rex r Birmingham (Rector) (1837) 7 A. & E. 
254 ; 1 Jur. 754. — K.B. And see post. 
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Bex v. Birmingham (Sector), distinguished. 
Joyce Qir Mawby), Ex parte (185-1) 28 
L. J."M. C. 153 : 3 El. & Bl. 71S ; 18 Jur. 906 ; 

2 W. It. 173. 

Campbell, c.j. — In that case there was 
nothing like an election de fartn. Here the 
only objection is. that certain persons were 
not allowed to vote, and if it prevailed m 
respect of a single ratepayer, the mandamus 
would go. — p 153 COLERIDGE, erle and 
crompton. JJ. concurred. 

Beg. v. St. Mary. Lambeth (1838) 3 N. 

& P. 416. — q.b. : and Joyce, Ex parte, 

full owed 

Shaw r. Thompson (1876) 45 L. J. Oh. 827 ; 3 
Oh. D. 233 [supra. col. 937). 

Withnell v. Gartham (1795) 6 Term Hep. 
388 : 1 Ksp. 324 : 3 R. E. 218— KENYON, 
r j. and Lawrence, j., referred to. 

Fell r. Official Trustee of Charity Lands 
(1898) 67 L. J. Ch. 385 ; [1S9S] 2 Ch. 44 ; 78 
L. T. 474 : 62 J. P. 804.— C.A. LINDLEY, M R., 
RIGBY and COLLINS, L.JJ. 

collins. L .t. — I n my judgment church- 
wardens are not a corporation. They are, as 
has been said in WitlineU x. Gartham. which is 
a leading case on the matter, qua a corpora- 
tion for certain purposes, and in the City of 
London they are only an annual corporation for 
the purposes of holding lands ; but beyond that 
they are only animal officers, and I think this 
trust so treats them — p. 393. 

Worth v Terrington (1845) 14 L. J -Ex. 
133 : 13 M. & W. 781, corrected 
Cope i. Barber (1872) L. 11. 7 C P 393 : 41 
L. J. M. C. 137 : 26 L. T. 891 : 20 W. R. 885. 

willes, J. desired to correct an error m the 
repoit of WortJi v. Terrington , at p, 795. 
Counsel referring to Jarratt V. Steele [3 Phill. 
170] as an authority for saying that the church- 
waidens with the concurrence of the lector have 
authority to turn out a person for committing a 
trespass m the church. Parke, B. is there 
reported to have said: "We ought to have 
higher authority than the decision of Doctors' 
Commons for that proposition.” He [Willes. J.], 
said he had in his possess mi a letter from Lord 
Wensleydale, m which that learned judge 
declared that he had never made the observa- 
tion imputed to him. Jn the margin of Lord 
Wensleydale's copy of 13 M. & W., there are 
also these words m his lordship’s own hand- 
writing : u I never said so.” — p. 404, n. 

Shaw v. Hislop (1S24) 4 D. fell. 241 ; 2 L. J. 
(o.s.) K. B. 168 : 27 R. R. 315 ; Goulds- 
worth v. Knights (1843) 12 L.J. Ex. 282: 
11 M. & W. 337 : Fry v. Treasure (1865) 
2 Moore P. C. (n.s.) 539 ; 5 N. R. 383 : 
11 Jur (N.s.) 205 : 11 L. T. 753 ; 13 W. R. 
476. — P.C. ; Dewdney v. Good (1861) 7 
Jur. (N.s.) 637 : and Ensham (Church- 
wardens) v. Ensham (Vicar) (1857) 29 
L. T. (0.8.) 402, referred to. 

Jarratt v.*Steele (1820) 3 Phill. 167. — sir J. 
nicholl. explained. 

Griffin v. Deighton (1S64) 33 L. J. Q. B. 
181 ; 5 B. & 8. 93 ; 10 L. T. 814 ; 12 
VV. R. 441 .— ex. ch., discussed. 

Patchings r. Cordinglev (1S68) L. Pi. 3 A. & E. 
115 ; 19 L. T. 26.— SIR JL PHILLIMORE. 


Walter v. Montague (1836) 1 Curt. 253.— 
Hansard v. St. Matthew (Parishioners) 
(187S) 4 P. D. 48.— DR TRISTRAM ; and 
Bitchings v. Cordingley, approved. 
Marriott v. Tarpley (1S38) 7 L. J. Ch. 245 ; 
9 Sim. 279 ; 2 Jur. 464.— SHADWELL, V.-0., 
explained. 

Batten i. Gedye (1889) 58 L. J. Ch. 549 ; 41 
Ch. D 507 : 60 L. T. 802 : 37 W. R. 540 ; 53 
J. P. 501.— KAY, J. * 

Batten v. Gedye, followed. 

Kensit r. St. Etheiburga, Bishopsgate Within 
(Rector) (1899) [1900] P. 80.— DR. TRISTRAM. 


Parish Clerics. 

Pinder v, Barr (1854) 24 L. J. Q. B. 30 ; 4 
El. & Bl. 105 : 2 C. L. R. 1613 ; 1 Jur., 
(N.S ) 205 ; 2 W. R. 589.— COLERIDGE, J. 
(for the Court), distinguished. 

Lawrence r. Edwards (1891) 60 L. J. Ch. 336 ; 
[1891] 1 Ch 144 : 64 L. T. 77 ; 39 W. R. 411 ; 

S. C. [1891] 2 Ch. 72; 64 L. T. 343. 

chitty, J. — Now it has been decided in Pinder 
v. Parr that where the vicar was suspended for 
misconduct by the bishop from performing the 
duties and receiving the profits of the vicarage, 
he was not the proper person, and had no 
authority to appoint a parish cleric, so long 
as the suspension remained m force. The 
question there turned upon the construction of 
the 91st canon, and m that case the Court of 
Q. B. held that " the minister for the time being ” 
was the curate who had been appointed by the 
bishop to perform the ecclesiastical duties of 
the parish, and that the curate was entitled to 
make the appointment, not by virtue of the 
bishop’s licence, but by virtue of the canon ; and 
that, on the true construction of this canon, 
inasmuch as the vicar had been suspended from 
j his functions, the term "minister” applied to 
and included the curate. It follows, therefore, 
from' that case, that if the rector m the present 
case had been suspended or inhibited, he would 
have no authority to appoint a parish clerk. 
But the rector has not been suspended or 
inhibited, though he has been adjudicated bank- 
rupt. and a sequestration has been issued. — 
p. 337. 

Beg. v. Smith (1844) 13 L. J. Q. B. 166 , 5 
Q. B. 614 ; D. & M. 564 ; S Jur. 599.— 

Q. B., referred to. 

Abergavenny (Marquis) v. Llandaff (Bishop), 
57 L. J. Q. B. 233 ; 20 Q. B. D. 460 (supra, 
col. 933). 

Pews. 

Stocks v. Booth (1786) 1 Term Rep. 428 ; 1 

R. R. 244 ; andPettman v. Bridger (1811) 
1 Phill. 316 .— sir j. nioholl, referred to. 

Cnsp r. Martin (1876) 2 P. D. 15. — LORD 
PENZANCE. 

Walter v. Gunner (1798) 1 Hagg. Cons. 314. — 
Pettman v. Bridger ; Fuller v. Lane 
(1825) 2 Addarns 419 ; Nunn v. Varty 
(1843) 3 Curt. 352 ; and Byerley v. 
Windns (1826) 5 B. & C. 1 : 7 D. & R. 
| 564 ; 4 L. J. (o.S.) K. B. 102 ; 29 R. R. 

| 167. — K.B., discussed and distinguished. 

i Taylor r. Timson (1888) 57 L. J. Q. B. 216 ; 
20 Q. B. D. 671 (supra, col. 946). 
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Stocks y Booth.; Walter v. Gunner; and 
Rogers v. Brooks (17S4) 1 Term Rep. 
431, n. — MANSFIELD, c.J. and WILLES, j., 
approved and applied . 

Fuller v. Lane, referred to. 

Phillips r. Holliday (1891) 61 L. J. Q. B. 210 : 
[1891 J A. 0 228 ; 64 L. T 745 ; 55 J. P. 741. 

— H.L. (E.). LORDS HEUSCHELL, WATSON, 
MACNAGHTEN, MORRIS and HANNEN ; affirming 
S. 0. v am. Hallidav r. Phillips (1889) 58 L. J 
Q. B. 404 ; 23 Q B D. 48 ; 37 W. R. 776 ; 53 
,1. P. 627.— C. A. ESHER, M.R., BOWEN and 
FRY, L.JJ. 

Kenrick v. Taylor (1752) 1 Wils. 326, 
referred to. 

Proud V. Price (1893) 63 L. J. Q. B. 61 ; 9 R. 
40 ; 69 L. T. 664 ; 42 \V. R. 102.— C.A. ESHER, 
M.R., LOPES and KAY. L.JJ. 

Phillips v. Halliday, principle applied. 
Simpson r. Godmanchester Corporation (1895) 
65 L. J. Ch 154 ; [1896] 1 Oh. 214 : 73 L. T. 423 ; 
44 W. R. 149 ; 12 Times L. R. 56.— C.A. lord 
HERSCHELL, A. L. SMITH and RIGBY, L.JJ. ; 
affirmed. (1897) 66 L. J. Ch. 770 ; [1897] A. 0. 
696 ; 77 L. T. 409 ; 13 Times L. R. 544.— H.L. (e.). 
LORDS WATSON, SHAND and DAVEY. 

Crisp v. Martin (supra') and Phillips v. 
Halliday, applied. 

Moore v. Rawson (1824) 3 B. & 0. 332 ; 3 
L J. (o s ) K. B. 32 ; Spry v. Flood (1840) 

2 Curt. 352 ; and Clifford v. Wicks (1818) 

1 B. & Aid. 498 ; 19 R. R. 364, referred to. 
Stileman-Gibbard r Wilkinson (1896) 66 L. J 
Q. B. 215 ; [1897] 1 Q. B. 749 ; 76 L. T. 90 : 61 
J. P. 214— CHARLES, J. See judgment. 

Church and Chapel Rates. 

Reg. V. Dalby (1843) 3 Q. B. 602; S, C. now. 
Reg. v. Forston, 7 Jur. 13. — DENMAN, C.J. 

Watson v. All Saints’, Poplar (1882) 46 L T. 
201 ; 46 J. P. 454.— FIELD and BOWEN, JJ , 
distinguished. 

Bell r. Bassett (1882) 47 L T. 19 ; 52 L. J. 
Q. B. 22. 

DAY, J. — I must say that I think that this 
[arrangement] is in the nature of a contract, and 
that there is abundant consideration for the rate 
for which the parishioners submitted themselves, 
as they appear to me to have done, by this statute 
of 51 Geo. 3, c. 1.. which was practically to confirm 
an arrangement made between these parties. 
This distinguishes the case from Watson v. All 
Saints", Poplar. — p. 21. 

Reg. v. St. Matthew’s, Bethnal Green (1883) 
50 L. T. 65 ; 48 J. P. 340.— CJu BRETT, M.R., 
COTTON and BOWEN, L.JJ. ; affirmed , now. St. 
Matthew’s, Bethnal Green v. Perkins (1885) 
53 L. T. 634.— H.L. (E.). LORDS BLACKBURN, 
BRAMWELL and FITZGERALD. 

Wilson y. Sunderland Churchwardens (1864) 
34 L J. M. C. 90 ; 17 C. B. (N.S.) 694 ; 10 
Jur. (N.S.) 1105 : 11 L. T. 342 ; 13 W. R. 
85. — c P., applied. 

Davey r. Hinde (1900) [1901] P. 95.— DR. 

TRISTRAM. 

Craven v Sanderson (1S38) 7 L. J. Q. B. 81 ; 
7 A. & E. 880 : 2 N & P. 641 ; W. W. & 
D. 694— Q.B., applied. 

Sandbach School and Almshouse Foundation, 


In re, Att..-Gen. r. Crewe (1901) 70 L. J. Ch. 604 ; 
[1901] 2 Ch. 317 ; 84 L. T. 815 . 49 W. R. 647. 

— FARWELL, J. 

Practice and Procedure. 

Rex y. St. Pancras Church Trustees (1837) 

1 N. & P. 507 ; 6 A. 4s E. 314— K.B., 
followed. 

Reg. r. Tithe Commissioners (1849) 19 L. J. 

Q. B 177 ; 14 Q. B. 459 ; 14 Jur. 290.— 
COLERIDGE. J. (for the Court). 

Reg. y. Chichester (Bishop) (1859) 29 L. J. 
Q. B. 23 ; 2 El. & El. 209 ; 6 Jur. (N.S.) 
120 ; 7 W. R. 629. — Q.B., approved. 

Newport Bridge, In re (1859) 29 L. J. M. O. 
52.— CROMPTON, J. 

Ditcher y. Denison (1857) 11 Moore P. C. 
324 : 1 Deane & Sw. Eccl. R. 334 ; 6 
W. II. 342. — PC. BISHOP OF LONDON, 
KNIGHT BRUCE, L.J., T. PEMBERTON 
LEIGH, SIR E. RYAN TURNER, L.J. and 

sir J. pattesoN, referred to. 

Sheppard r. Bennett (1st appeal) (1870) 
39 L. J. Ecc. 59 : L. R. 4 P. C. 350 ; 23 L. T. 
145; 18 W. R 650 — P.C. HATHERLEY, L C., 
ARCHBISHOP OF YORK, BISHOP OF LONDON. 
SIR J. NAPIER and GIFFARD, L.J. 

Reg. v. Tithe Commissioners ; Ditcher v. 
Denison ; and Reg. v Chichester (Bishop), 

commented on and explained: 

Julius r. Oxford (Bishop) (1880) 5 App. Cas. 
214 ; 49 L. J. Q. B. 577 : 42 L. T. 546 ; 28 W R. 
726; 44 J. P. 600.— H.L. (E.) ; affirming S. C. 
now. Reg. c. Oxford (Bishop) (1879) 48 L. J. 
Q. B. 609 : 4 0. B. D. 525 ; 41 L. T. 122.— C.A. 

BRAMWELL, BAGGALLAY and THESIGER, JJ. : 

which reversed 4 Q. B. D. 245. — q.b.d. 

CAIRNS, L.C. (after discussing earlier cases 
on the words “ it shall be lawful,” continued) : The 
only other case that I will refer to is Reg. v. 
Tithe Commissioners. ... In delivering the 
opinion of the Court, Coleridge, J. uses these 
words: ‘‘The words undoubtedly are only em- 
powering, but it has been so often decided as to 
have become an axiom, that in public statutes 
words only directory, permissory, or enabling, 
may have a compulsory force where the thing 
to be done is for the public benefit or in advance- 
ment of public justice.” To the rule thus 
guardedly expressed there is not, perhaps, much 
to object, and I only refer to the words for the 
purpose of pointing out that I am unable to see 
that they justify the expressions of the LC.J. 
of the Queen’s Bench in the present case, who 
speaks of them thus : “ Now finding nothing in 
the enactments or language of the 3rd section 
or other parts of the Church Discipline Act, 
which should have the effect of controlling or 
qualifying the words ‘ it shall be lawful,’ but, on 
the contrary, finding the language of the section 
pointing, as it seems to ns, the contrary way, we 
can see no ground which would justify us in 
giving to those words any other than the mean- 
ing which the established canon gf construction 
so thoroughly settled, that Coleridge, J. speaks 
of it as an axiom — and by which, in construing 
this statute, we deem ourselves absolutely hound.” 
The only axiom Coleridge, J. spoke of was, that, 
under certain circumstances, enabling words 
might have a compulsory force. — p. 224. 

LORD benzance. — The change actually made 
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[by the Church Discipline Act] whereby the 
bishop is substituted for the judge, renders the 
practice which existed at the time when the 
whole proceedings were in the hands of the judge, 
a matter of very slender and remote consideration 
If it were otherwise, I should not hesitate to say 
that, in my opinion, the judge always had a 
right and power to refuse to permit his office to 
be promoted if he thought fit ; and that the 
statements of the law on this subject by Lord 
Htowell and Sir G. Nicoll, far outweigh the 
language attributed to Dr. Lushington in the 
single case of Ditcher v. Denison. . . . There 
are numerous diet a on the interpretation of the 
clause m the Church Discipline Act which is 
now in controversy ; but there has been one 
decision, and one only, which proceeded upon 
the proper effect to be given to that clause. I 
allude to the Bishop of Chichester's Case , in 
which Wightnian, J., with, I think, probably the 
approval of Lord Campbell, decided the case, and 
acted upon the principle which the C. A. m the 
present case has affirmed. — p. 229. 

See n ho the speech at length, and that of 
lord blackburn to the same effect, lord 
selborne concurred. 

Julius v. Oxford (Bishop) (supra), referred to, 
Abergavenny (Marquis) v. Llandaff (Bishop) 
(ISSN) 57 L. J. Q. B. 233 , 20 Q. B. D. 460 (supra, 
col. 933) ; Allcroft r. London (Bishop) [1891] 
A. C. 666. — H.L. (B.) (supra, col. 943) ; applied, 
Reg. r. Turner (1897) 66 L, J. Q. B. 417: 
[1897] 1 Q. B. 445 ; 76 L. T. 556; 45 W. R. 316. 
—WRIGHT and BRUCE, JJ. 

Fell v. Bond (1849) 1 Robert. 740.— bib h, 
JENNER FUST, referred to. 

Burch r. Reid (1873) L. R. 4 A. & E. 112.— 
SIR R. PHILLIMORE. 

Burch v. Reid, followed. 

Crisp r. Martin (1876) 1 P. D. 302. 

[This case was cited by counsel, opposing an 
application made by a solicitor, not a proctor, to 
appear in the Arches Court, as decisive against 
the solicitor’s contention, lord penzance re- 
fused the application.] 

Simmons v. Simmons (1847) 1 Robert. 566 ; 
5 Is. C. 542. — DR. LUSHINGTON, adhered to. 

Evans v. Evans (1844) 1 Robert. 165.— SIR H. 
JENNEr fust, commented on. 

Burder r. O'Neill (1863) 9 Jur. (n.S.) 1109 ; 9 
L. T. 232.— DR. LUSHINGTON. 

Burder v. O'Neill, commented on. 

Bemev r. Norwich (Bishop) (1867) 36 L. J. 
Ecc. 10.— P.C. ARCHBISHOP OF YORK, SIR W. 
ERLE, SIR J. COL VILE, SIR E. V. WILLIAMS. 
CAIRNS, L.J. and SIR R. KINDERSLEY. 

Burder v, O’Neill, not followed. 

Norwich (Bishop) r. Pearse (1868) 27 L. J. 
Ecc. 90 ; L. R. 2 A. & E. 281. — SIR R. PHILLI- 
MORE. 

Hallack v. Cambridge University (1841) 10 
L. J. Q. B. 206 : 1 Q. B. 593 ; 1 G. & D. 

' 100 ; 9 D. C. P. 583 ; 6 Jur. 10. — DENMAN, 
C.J. (for the Court), followed. 

Reg. r. Twiss (1869) 38 L. J. Q. B. 228 ; L. R. 
4 Q. B. 407 (post, col. 960). 


Line v. Harris (1752) 1 Lee Eccl. 146 ; and 
Hopper v. Davis (1754) 1 Lee Eccl. 640, 
discussed. 

Lee v. Fagg (1874) 43 L. J. Ecc. 1 ; L. R. 6 

P. C. 38 ; 30 L. T. 801 ; 22 W. R. 902.— p.c. 

SIR J. COLVILE, SIR B. PEACOCK. SIR M. SMITH 
and SIR R. COLLIER ; affirming 8. C. nom. Fagg v. 
Lee (1873) L. R. 4 A. & E. 135.— SIR. R. PHILLI- 
MORE. r 

Lee v. Eagg, explained. 

Hansard r. St. Matthew, Bethnal Green 
(Parishioners) (187S) 4 P. D. 46. — DR. TRISTRAM. 

Lee v. Eagg, applied . 

Davey v. Hinde (1900) [1900] P, 95 . — dr. 
TRISTRAM. 

Rex y. Jenkins (1823) 3 D. & R. 41 ; S. C. 
nom. Jenkins, Ex parte, 1 B. & O. 655 . — k.b. 

Wheeler’s Case (1614) Goclb. 218, com- 
mented on. 

Camden (Lord) r. Home (1791) 4 Term Rep. 
382 ; 1 H. Bl. 476 , a [firmed, nom. Home v. Camden 
(Lord) (1795) 6 Bro. P. C. 203 ; 2 H. Bl. 688.— 
H.L. (E.). 

buller, J. — If that case be understood as 
establishing this point, that the Ecclesiastical 
Courts had no jurisdiction to construe the Act of 
Parliament [5 Edw. 6, c. 8], it cannot be sup- 
ported, for one of the sections (sect. 3) of the 
Act expressly gives them jurisdiction. Indeed, 
it does not appear, from the state of the case in 
God bolt, that the Court adverted to the statute ; 
and the ground of that case must have been 
that it appeared on the face of the libel that 
the Ecclesiastical Court had no jurisdiction in 
that particular case. — p. 398. 

Camden (Lord) v. Home, discussed. 

Gould v. Gapper (1804) 5 East 343 ; 1 Smith 
528 ; 7 R. R. 766.— K.B. 

Wenmouth v. Collins (1701) 3 Ld. Raym, 
850. explained. 

Wilson v. M'Math (1819) 3*B. & Aid. 241 ; 22 
R. R. 371 . — k.b. See now Local Government 
Act, 1894 (56 & 57 Viet c. 73), s. 31 (1). 

Rex v. Mills (1834) 4 L. J. K. B. 18 ; 4 N. & 
M. 7 ; S. C. nom. Law, Ex parte, 2 A. & E. 45 ; 2 
D. P. C. 528.— k.b. 

HudBon v. Tooth (1877) 2 P. D.' 79 ; 35 L.T. 
820. — LORD penzance, explained. 

Dale’s Case, Enraght’B Case (1881) 50 L. J. 

Q. B. 234 ; 6 Q. B. D. 376 ; 43 L. T. 769.— c.A. 
JAMES, BRETT and COTTON, L.JJ. ; partly revers- 
ing 43 L. T. 534. — Q.B.D, ; affirmed , col. 958. 

Dale’s Case, referred to, 

t Green r. Penzance (Lord) (1881) 54 L. J. Q. B. 
25 ; 6 App. Gas. 657 ; 45 L. T. 363 ; 30 W. 11. 
218 ; 46 J. P. 115.— H.L. (E.). SELBORNE, L.C., 
LORDS BLACKBURN and WATSON ; affirming, 8. C. 
nom. Green, Ex parte, 7 Q. B. D. 273.— c.A. 
JAMES, BRETT and cotton, L.JJ. And sec post, 
col. 953, 

Reg. y. Thorogood (1840) 9 L. J. Q. B. 211 ; 
12 A. & E. 183 ; 3 P. & D. 629 ; 4 Jur. 
937. — DENMAN, O.J., LITTLEDALE and 
pAtteson, jj. ; Hudson v. Tooth, and 
Baker v. Thorogood (1840) 2 Curt. 632. 
— DR. LUSHINGTON, discussed. 

Baines, In re (1840) 10 L. J. Ch. 108 ; 
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Or. & Ph. 31; 4 Jui'. 1194 . — cottenham, 
L.C., approved. 

Dean v. Green (1882) 8 I\ D. 79 ; 46 J. P. 
742.— LORD PENZANCE, followed. 

Cox, Ex parte (1887) 56 L. J. Q. B. 532 ; 
19 Q. B. D. 307.— COLERIDGE, C.J. and A. L. 
SMITH, J. 

Martin v. Mackonochie (1870) 40 L. J. Ecc. 
1 ; L. R. 3 P. V. 409 ; 24 L. T. 204 , 
IS W. R. 217. — P.C. HATHERLEY, L.C., 
ARCHBISHOP OP YORK and LORD CHELMS- 
pord ; and Hebbert y. Purchas (1S72) 
L. R. 4 P. C. 301.— P.C. HATHERLEY, 
L.C., ARCHBISHOP OP YORK, BISHOP OP 
LONDON, SIR J. COLVILE, SIR M. SMITH, 
approved. 

Mackonochie r. Penzance (Lord) (1881) 50 
L. J. Q. B. 611 ; 6 App. Cas. 424 ; 44 L. T. 479 ; 

29 W. R. 633; 45 J. P. 584— H.L. (e.). 
SELBORNE, L.C., LORDS CAIRNS, BLACKBURN 
and WATSON ; <•/ firming 8. O. now. Martin r. 
Mackonochie (1879) 49 L. J. Q. B. 9; 4 Q. B. D. 
697 ; 40 L. T. 680— C.A. COLERIDGE, O.J., 
JAMES and THESIGER, L.JJ.; BRETT and COTTON, 
L.JJ. dissenting ; which reversed 3 Q. B. D. 730. 

Caudrey’s Case (1601) 5 Co. Rep. 1 a, 
di&cussed and applied. 

Sanders r. Head (1843) 3 Curt. 565. — SIR H. 
jenner pust. And see post, col. 954. 

Caudrey’s Case and Pullen y. Clewer (1684) 

1 Hagg. Ecc. App. B. p. 2, discussed and 
applied. 

Combe r. De la Bere (1881) 6 P. D. 157 ; 
45 J. P. 342.— LORD PENZANCE, See judgment, 
where all the authorities are referred to ; and see 
post , col. 954. 

Mackonochie v. Penzance (Lord), Hehbert v. 

Purchas and Pullen v. Clewer, discussed. 
Head v. Sanders (1842) 4 Moore P. C. 186. 
— P.C. BISHOP OP LONDON, LORD CAMP- 
BELL, KNIGHT BRUCE, V.-C. and DR. 
LUSHINGTON, principle applied. 

Martin v. Mackonochie (1882) 51 L. J. P. C. 
88 ; 7 P. D. 94 ; 46 L. T. 699 ; 31 W. R. 1.— P.C. 
THE LORD PRESIDENT, SELBORNE, L.C., ARCH- 
BISHOP OP YORK, LORDS BLACKBURN and 
WATSON, SIR B. PEACOCK, SIR R. COLLIER and 
SIR J. HANNEN, with ECCL. ASSESSORS ; varying 
(1880) 6 P. D. 87.— LORD PENZANCE. 

Green v. Penzance (Lord) (col. 952) and 
Mackonochie v. Penzance (Lord), discussed. 
Enraght v. Penzance (Lord) (1882) 51 L. J. 
Q. B. 506 ; 7 App. Cas. 240 ; 46 L. T. 779 ; 

30 W. R. 753 ; 46 J. P. 644.— H.L. (E.). LORDS 
blackburn, WATSON and bramwell ; affirm big 
S. G. nom. Enraght’s Case [supra, col. 952). 

Mackonochie v. Penzance (Lord), referred to. 
Combe r. De la Bere (1SS1) 47 L. T. 185 ; 

31 W. R. 24.— CHITTY, J. ; affirmed , (1882) 
22 Ch. D. 316 ; 48 L. T. 298 ; 31 W. R. 258 .— O.A. 
JESSEL, M.R., COTTON and BOWEN, L.JJ. 

Hodgson y. Oakeley (1845) 1 Robert. 322: 
4 Notes of Cases 180.— SIR H. jenner 
pust, discussed. 

Combe v. De la Bere, followed. 

Martin v. Mackonochie (third suit) (1883) 
8 P. D. 191.— LORD PENZANCE. 


Combe v. De la Bere, discussed. 

Heywood i\ Manchester (Bishop) (1SS4) 53 
L. J. Q. B. 196 , 12 Q. B. D. 404 [supra, col. 93S). 

Sanders v. Head [supra, col. 953), and 
Combe v. De la Bere, referred to. 

Beneficed Clerk v. Lee (1896) 66 L. J. P. C. 8 ; 
[1897] A. C. 226 ; 75 L. T. 461. — P.C. halsbuby, 

L.G., LORDS WATSON, HOBHOUSE and DAVEY, 
SIR R. COUCH and SIR P. JEUNE, With ECCL. 
assessors. See now Benefices Act, 1898 (61 & 62 
Yict. c. 48), s. 1, sub-s. 5. 

Beneficed Clerk v. Lee, obsecrations applied. 
Sweet r. Young (1901) [1902] P. 37; 50 W. R. 
96,— CHANCELLOR OP DIOCESE OP ROCHESTER. 

Adlam v. Colthurst (1867) 37 L. J. Ecc. 3 ; 
L. R. 2 A. & E 30 ; 17 L. T. 226.— SIR R. 
phillimore, distinguished. 

Reg. v. Tristram (1899) 80 L. T. 414; 47 
W. R. 639 ; 63 J. P. 391. — LAWRANCE and 
CHANNELL, JJ. 

Poole v. London (Bishop) (1861) 14 Moore 
P. C. 262 ; 7 Jur. (N.S.) 347 ; 4 L. T. 224 ; 
9 W. R. 485 — P.C. ARCHBISHOP OP 
YORK; LORDS CRANWORTH, CHELMSFORD 
and KINGSDOWN, SIR E. RYAN and SIR J. 
Coleridge, applied. 

Davey v. Hmde (1900) [1901] P. 95. — dr. 

TRISTRAM. 

Davey v. Hinde, discussed. 

St. David’s (Bishop) v. Lncy (1699) 1 Salk. 
134; 3 Salk. 90; Gibbons v. Cloyne 
(Bishop) (1706) Holt 599 ; and Medwin 
and Hurst, Ex parte (1853) 22 L. J. Q B. 
169 ; 1 El. & Bl. 609 ; 17 Jur. 1178.— 
CAMPBELL, C.J. (for the Court), applied. 
Rex v. Tristram (1902) 71 L. J. K. B. 418 ; 
[1902] 1 K.B.816 ; 86L.T.515 ; 50 W. K.477.— 
C.A. COLLINS, M.R.. ROMER and MATHEW, L.JJ. ; 
reversing (1901) 70 L. J. K. B. 565 ; [1901] 
2 K. B. 141 : 84 L. T. 473.— DARLING and 
CHANNELL, JJ. 

Tithe. 

Cunliffe v. Taylor (1816) 2 Price 329.— 
THOMSON, C.B., not followed. 

Masters r. Fletcher (1830) Younge 25. — 

ALEXANDER, C.B. 

Pocock v. Titmarch (1721) Bunb. 102, 
doubted . ' 

Dr. Graunt's Case (1614) 11 Co. Rep. 16 a, 
discussed. 

Leyfield v. Tysdale (1614) Hob. Rep. 10 ; 
S. C. nom. Whitaker and Tiddersdale v. 
Leyfield, 1 Gwill. 261 ; Kynaston v. 
Willoughby (1753) 3 Gwill. 891, n. ; and 
Kynaston v. Hattersley (1761) 3 Gwill. 
890, approved. 

Champneys v. Buchan (1867) 4 Drew. 104. 
kindersley, V.-C. — It is difficult to determine 
on what principle that case [Pocock v. Titmarch] 
was decided. And at all events it cannot be 
recognised as establishing a rule ^contrary to all 
principle and authority) that a bill, simply 
asserting the plaintiffs right to receive certain 
gnmml payments from the defendants for the 
tithes of their houses, without alleging the 
foundation of the alleged right, can be main- 
tained. — p. 124. 
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Att -Ben. v Cholmondeley (or Chomley) 
(1765) 2 Eden 30-1 ; Ambl 51U ; 2 E & 
Y. 293 , affirmed, 7 Bio P. 0 34, applied 
Atterbury v Turner and Nottingham (lord) 
v Atterbnry (16S4) IE fc Y 543, com- 
mented HU 

Thoi lie i Matt in "ley (1837) 8 I#. J Ex Eq 9 ; 

2 Y Sc U. 421 — ALDERSON, b ; i nned, nom 
Plowden , Thorpe (1840) 7 01 & I 1 ' 137 , 1 
■West 42 — h.l (e) cottenham, lc. and 

LOUD BROUGHAM 

Letts v. London and Blackwall Sy (1847) 5 
Haie (105, 11 Jnr. 669 —wigram, v.-C , 
merged, mm London and Blaokwall Ry. v 
Letts (1851) 3 H L Uas 470 , 15 Jur 995.— 
H L. (E ). TItURO, L 0 and LORD BROUGHAM. 

Skidmore v Bell (1608) 2nd Inst 659, 
dictum d isapproi ed 

Bunn v Burrell (1617) 1 E & Y 270 ; 1 
({will 299 —OH., discussed. 

Ivatt v Warren (1618) 3 E. & Y 1203 , 3 
(.{will 1064, — cx , appealed 
Vivian r. Corfu ane (1855) 25 L J. Ch 653 . 

4 De B M 4c ({ SIS , 1 Jur (ns) 809; 3 
W R 254 — COTTEKHAM, LC. assisted by 
judges See judgment of Wightman, j , 
reviewing all the cases. 

Pellowes v Clay (1843) 12 L J (J B. 202 . 
4Q B 313 — DEN MAN, c .T and WILLIAMS. 
,7. , PATTESON and COLERIDGE, JJ. dn- 
len/inr/, referred to 

Salkrfcl r Johnson (1849) 18 L. J. Ch 493 , 

1 Mac. 4c 8 248,1 H A Tw 829 , 14 Jar 1 — 
COTTENHAM, L C ; iprerniig (1842) 11 L J. Ch. 
201 , 1 Hsre 196, G Jui 210 — WIGRAM, V-C. 
And see S C at law, (1816) 2 Man Gr. & Sc. 
749— TINDAL, CJ. and CRESSWELL, J , OOLT- 
man and EBLE, jj dissenting , and (1848) 18 
L. J Ex. 89, 2 Ex 256— EX 

Salkeld v. JohnBon, referred to 
Ely (Dean) r Bliss (1852) 2 lie (4 M. & 6. 
459.— ST. LEONARDS. L C. 

Salkeld v Johnson, nisei led on. 

Esdaile i. Payne (1885) 52 L. T. 530, 33 
W R 804.— C A , i rrermm/ (4834) 32 W. R. 
285— KAY J. 

baggallay, LJ — -We have been veiy much 
pressed with Sullield v Johnson, which seems to 
have had a good deal of influence on the learned 
judge I am free to admit there may be ceitam 
passages hei e and there in the nature of obiter 
dicta which might be said to support the views 
of the respondents , but we must bear in mmd 
that i 'salkeld v Johnson had no reference to the 
oity of London, but to ft case which undoubtedly, 
if the circumstances warranted it, was clearly 
within the provisions of 2 & 3 Will. 4, c 100, 
because it was a claim in respect of tithes, part 
of which weie clearly payable m kind, and pait 
oE winch weie agistment tithes which could 
ban lly he regarded as tithes m kind. As legards 
that, theie daes not appear to have been any 
distinct question raised as to the agistment 
tithe and the other tithe That ih the distinc- 
tion between the two cases One would of 
course pay the greatest possible respect to 
anyLhing that fell from Lord Cottenham m this 
or any other case, whether obiter dicta or neces- 


sanly addressed to the decision of the ease 
befoie him At the same time wo must hear in 
mind that even Lord Tottenham, although 
agieeing with the inajonty of tlio judges at- 
common law, was diffeuug fiom the others and 
fiom Wigram, V-C, from whom the case 
originally came. The opinions of mne judges 
were one way , the way Lord Cottenham decided, 
and the opinions of five other judges weie the 
other way. Therefore fne ease not appearing to 
be governed by the decision m Salkeld v. Johnson, 
it does not seem to me that the casual remarks 
made by Loid Cottenham are sufficient to hind 
us, although, if 1 thought they had a distinct 
healing on the question now unclei discussion, I 
should be disposed to pay the greatest lespoct 
and attention to them There is a stiong con- 
ast between the two cases, which is, that that 
ise had no lefeience to the payment of tithes 
, the city of London — p 534 
bowen, LJ. to the same effect FRY, LJ 
concuired 


Andrews v. Brever (1835) 3 01, & F 314 — 
H L (E ) LYNDHUBST, L C and LORD 
BROUGHAM , affirming S. C nom Bayleyv. 
Brever (1834) 1 A & E. 499 ; 3 N & M. 
885 — EX Oil , followed . 

St. Paul’s (Warden) v Kettle (1813) 2 
V 4c B 1 —ELDON, L.c ; Antrohus v. 
East India Co. (1806) 13 Ves. 9 —grant, 
mr , affirmed, (1813) 1 Dow 164 — 
h L (E.). eldon, l o , and Bennet v. 
Trespass (1723) Uilb. Eq 191 ; 2 Gw ill 
633, th sons ted 

Payne e Esdaile (188))) 58 L J. Uh. 299 , 13 
App Cas 613 ; 59 L T 568 ; 37 W. R. 273 , 53 
J P 100.— HL (E) 

LORD HERSOHELL — This House, ill Andrews 
v, Di eier, gave then sanction to the rule that 
mere non-payment of tithes is, even as against a 
lay impiopnatoi, no evidence to defeat Ills title , 
and Loid Eldon held in St Paul's ( Warden ) v 
Kettle thqt m the case of a claim of tins veiy 
payment under the statute of Hen 8 [37 Hen 8, 
c 22], as m the instance of a claim of tithes 
moie stiictly, it is not sufficient for the defendant 
to say against the claim undei the statute, as it 
would not be sufficient against the claim at com- 
mon law, that the plaintiff never had received 
the 2s 9rf. — p 801 

LORD MACNAGHTEN —Sir W Giant speaks of 
the tithe • attaching upon ” a house — Antvobus 
v East India Co Lord Eldon speaks of houses 
as being *■ exempt,” and of a house “ paying " 
These may be meiely convenient and com- 
pendious expressions, still they seem to ma, to 
show that m the minds of those who used them 
there was no substantial difference between the 
occupier paying in respect of the house, and the 
house itself being chaiged with the payment 
There is, however, one case to which I will call 
your loidships’ attention, where the nature of 
house tithe m the city of London came undei 
conskleiatiou, and the ououmstance that the 
inheritance would be bound or charged by the 
tithe formed the ground of decision. Eemwt v 
Trespass was a case under the Act of Hen. 8. 
The plaintiff claimed the statutoiy payment 
The defence was that the houses foi which it 
was claimed had paid a less rate before the Act, 
and that, therefore, according to the true con- 
struction of the Act, the defendant was noL 
bound to pay moie. Price, B, was in favoui of 
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the plaintiff, but the rest of the Court of Ex. 
duected an issue, aiul their decision was 
sustained on appeal to this House — p. 304 
lord mtag-erald concuned 

Simmonds v. Heath, Ii2 L J Q B 415 , 5 li 
550 — lawrance and gollins, jj , "(tinned mi 
different ymrnh , (1893) 63 L J Q B. 214 , 
[1894] 1 Q B. 29 , 9 B 29 , 69 L T 442, 841 ; 
12 W It. 30, 122 , 58 9. P 1S0.-C A esher, 
m.u., lopes and kay, l.jj. See Extraordinary 
Tithe Act, 1897 (60 & G1 Viol c. 23). 


Burial 

Kemp V Wicks (1809) 3 Phill 264 — sir J. 
NIOHOLL, followed 

Escott I Mustm (1842) 4 Mooie P. C. 104 , 6 
JUI',765 — P.O. LORDS WYNFORD and BROUGHAM, 
EltSKINE, J and DR LUSHINGTON , llfflVnlMJ 
S. U nom. Mastln i Escott, 2 Curt. 692 

Escott v. Mastin, dine mined and applied 
Titmaish v Chapman (1844) 3 Curt, 840 ; 

S Jill' 626 — SIR H JENNER FUST 

Escott v Mastin, referred to 
l’erry Almshouses, In le (1898) 67 L J Ch. 
206 ; [1898] 1 Ch 891 , 78 L T 103 , 46 W. Ii 
360 —STIRLING, J. , aftirmed, 68 L J Ch 66 ; 
[1899] 1 Ch 21; 79 L. T. 366— c.A. See 
" Charity.” 

Keg, v. Sharpe (1857) 26 L J M O, 47 
Bear k B 160 , 3 Jur. (ns) 192 ; 5 W E 
318 , 7 Cox C. C. 214 — o.o.r erle, j 

(for the Court) , Eeg. v Fox (1811) IQ B. 
247 ; 1 W. & D 566 — Q B. , and Eeg. v 
Soott (1842) 2 Q B. 248, n. — MAULE, J , 
approied 

Williams i . Williams (1882) 51 L. J Ch 385. 
20 Ch, B. 659 , 46 L T 275 , 30 W E 438 ; 15 
Cox U C 39, 46 J P. 726 — KAY, J 

Gilbert v, Buzzard (1821) 2 Hagg Cons Ilep. 

333 —SIR W. SCOTT, referred to 
Eex v. Lynn (1788) 2 Term Eep 733 , 1 
E E. 607 ; Eeg v. Sharpe , Eeg v Vann 
(1851) 21 L J. M C 39 , 2 Den C C 
325 , T k M 632 , 15 Jiu 1090 , 5 Cox 
O. C 379 —O C R. CAMPBELL, o.J. (for the 
Court) , Eeg v. Stewart (1840) 4 P & B. 
349 , 12 A A IS. 773 — Q B. , and Williams 
v. Williams, diseuwed and dr,tinqinslicd 
Eeg r Pace (1884) 53 L. J M C. 51 ; 12 
Q B D 217, 38 W 11 45, n. ; 15 Cox C C. 389. 

—STEPHEN, J 

Eeg. v Pries, oonjirmed 
Eeg i Stephenson (1884) 53 L .1 M C 176: 
is Q B D 331 ; 52 L T 267 , 33 W E 44 , 19 
J T 486.— co.lt. 

Eeg v Price and Williams v Williams, 

referred to 

Dixon, In -re [1892] P 386 , 5.6 J P. 481 — 
Dll. TRISTRAM 

Eeg v Price and Gilbert v Buzzard, in- 
terred to 

Kerr, In re [1894] P. 284 —dr tristram 

Pope, In re (1S51) 15 Jur. 614 .— dr lush- 
INGtTON, approved and applied 
Eeg ■». Tristram (1898) 67 L. J Q. B. 857 , 


[1898] 2 Q B 371 , 79 L T 71 , 16 W. E. 653 
—wills and Kennedy, jj 

Eeg. v Tristram, referred to 
Bruce v Young (1898) [1899] I’ SI — DR 
TRISTRAM 

Foster v Dodd (1867) 87 I, J Q U, 28 , 

L K 3 Q B 67 ; 8 B & S 812, 854 . 17 
L T 614— tjB., let erred to 
Talbot, In re (1900) [1901] P 1 .— dr tris- 
tram 

Palmer v Exeter (Bishop) (1723) 1 Sti 576 , 
and Maidman v Malpas (1794) 1 Hagg. 
Cons 205, approied And nee pant, col 
969 

Bitching-, r Cuidingley (1868) L. E 3 A k E 
113 (supra, col 948). 

Blaokmore, Ex parte (1830) 1 1! & Ad 122, 
followed 

Neville r Biidgei (1874) L E 9 Ex 214 ; 43 
L J Ex 147 ; 30 L T 690 . 22 W E 740 
BRAMWELL, b —It was said that this fee was 
in tiutli a burial fee, and not due theiefore 
except by immemorial custom, and that an , 
expiess conliact to pay such a fee was void 
Rome of the authorities certainly countenance 
this view, and especially the passage cited fiom 
fchbson’R Codex, 2nd ed, p. 453 But the ciurent 
of authorities is the othei way. Thus we have 
the authonty of Sir W Soott in Maidman v. 
Malpan; Palmer v liieter (Bishop ') , the opinion 
of Abney, J in Andiewi v Cawthm ne [(1745) 
Willes, 537, n ] , and that of Littledale, J m 
Slaelimore, Stu parte. And tlio text-wi iters upon 
the subject tieat these cases as decisive It may 
be that upon some occasion these authorities may 
he successfully questioned. But m the present 
case there is no appeal from oiu decision, and we 
should not, even assuming we disapproved of 
them — which I am far Horn saying that we do — 
be justified in running countei to them — p 217 
pigott, e concurred 

Maidman v. Malpas, approied 

Batten r. Uedye (1889) 58 L J Ch. 549 , 41 
Ch. D 507 (supra, col 918) 

Bryaii v Whistler (1828) 2 M & U, 318 , 

8 B k C 288 , (i L J (u S ) K B 102 ; 32 
It E 389 — K B , and Spooner v Brewster 
(1825) 3 Bing 136 ; 10 Moore 494 , 2-(! 

4c P 84, 3 L J (Ob) C P 203 , 28E E 
613 —best, c.J , referred to 

Ashby i Hams (1868) 87 L. J M. C 164 , 
L E. 3 C. P 528 , 18 L. T. 719 ; 16 W. E. 869 — 

BOVILL, O J., WILLES ftlld BYLES, JJ 

Ashby \ Hams, dusti up uuheil and not 
applied 

McGough f Lancaster Bnrul Boaid(1888) 21 
Q. B. B 323 , 57 L J Q B. 568 , 36 W, E 822 ; 
52 J. P. 740 —O A ESHER, M.R , LINDLEY and 
BOWEN, L ,T.T 

LINDLEY, LJ — Theretore the case does not 
seem to come within the anLhoiity of Anhlnj v 
Hums, wheieit was held that the grant must be 
taken under the encunistances to Imply a light 
to keep in order and lenew the plants which had 
been originally permitted to be planted as part 
of the monument erected undei the teims of the 
giant. I think that decision goes rather far, but 
it does not seem to me to be in point This is 
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not a question of the light to keep m repair and 
maintain that which must he taken to have been 
elected undei the giant — p 327 

Bowen, L j — The election of monuments m 
the churchyard in theoidinury couise is a mattei 
of habitual practice, but as a mattei of law, 
strictly speaking, the consent of the oidinary 
would seem to be a necessaiy condition of the 
legality of their erection , and, therefore, what 
Loid Coke says [3 Inst 202], as to the erection 
ot monuments to the deceased m church or 
chin chyavd in a convenient manner being lawful, 
must be taken subject to the leseivalion pointed 
out by Loid Stowell in Jdauhnan v Mulpas 
(supia, col 958), viz., that the convenience of 
the erection is to be judged Of bv the ordinary 
. It was aigued that m Ashby v Hams it 
was decided that the right to place flowers or 
plant shnibs over the giave was incidental to the 
light of bunal As to that I say nothing, foi it 
does not appear to me to touch this case — 
pp 328,329. 


Keg. i Waleot St. Swithin Overseers (1802) 
31 L J M l! 217 , 2 B & S. 571 , 6 L T 
325 , 10 W. 11 602 — Q.B , commented on 

Reg i. Tonbndge Overseeis (1884) 13 Q B D 
339 , 53 L ,J Q IS 188 >1 L T. 179 : 33 W. R. 

21, 18 .J T 710— 0 A , i eve i silty 52 L. J Q B 
595 , 11 Q B D 131 • 19 L T. 170 , 31 W H 
922.— Q B D. 

brett, M r — I cannot see that any of the 
eases which have been cited aie at all in conflict 
with the decision we now come to. notwith- 
standing some expiessions m the judgment of 
Blackburn, J m lieg. v Waleot St Swithm 
Oierseer*, which seem to be in favour of the view 
that a double burial boiud might be absuid, and 
some expiessions of Ciompton,.! in that caseseem 
to show u doubt in Ins mind whether they might 
not be unjust But I cannot see the absuidity or 
injustice — p 813. 

bag gale ay find lindley, L jj. to the same 


Steeven v St Martin, Orgars (1821) 2 Add 
265 — sir o Robinson, explained 

91 John’s, Walbiook c. Panshioneis (1852) 2 
Rob Ec. Rep 515, 16 Jni 615— DM lush-" 
INGTON 

St George’s, Hanover Square (Rector) v. 
Steuart (1710) 2 Stra 1126 distinguished. 

Campbell r Paddington (Parishioners) (1 852) 
2 Rob Ec Rep. 558 ; 16 Jur 616 —Dll LUSH- 
INGTON 

Campbell v Paddington (Parishioners), St, 
John’s, Walbrook v Commissioners and 
St. George’s, Hanover Squaie (Rector) v. 
Stewart, ap/mired 

Reg v. Twiss (1869) SSL J Q B 228 , L. li. 
1 Q B 107 , 10 B & S, 298 , 20 L T 522 j 17 
W II 765 — cockburn, a.j (for the Court), 

Campbell v Paddington (Parishioners), 

followed 

St. Gabriel, Fenohnroh Street (Rector) v. 
City of London Real Property Co (1895) 
f 1800] P 95,— LORD PENZANCE , and 
Keet v Smith (1875) 15 L J, P C 10 ; 

1 P D 73 , 33 L I. 791 , 21 W. 11 375 

— P O CAIBNH, L O., LORDS HATHERLEY 
and PENZANCE, KELLY, O.B,, JAMES, L.J , 
SIR B PEACOCK and SIR j. HANNEN, 
retemng 14 L J. Ecc 70 , L. R 1 A. & 
E 398 —SIR R PHILLMORE, discussed. 

St Nicholas, Leicester (Vicar) v Langton 
(1898) [1899] P 19 —CHANCELLOR OF DIOOESE 
OF Peterborough See judgment, wheie all 
the cases are reviewed 

St. Benet, Shorehog, In re, and St. Nicholas, 
Aeons, In re (1892) [1893] P 66, n — dr 

TRISTRAM, applied. 

St. Nicholas, Cole Abbey, In le (1892) [1S93] 
P 58— DR TRISTRAM 


Vaughan v South Metropolitan Cemetery 

Co. (1860) 80 L. J. Oh. 265 ; 1 J. A H. 256 ; 
7 Jur (NS) 159, 3 L T 727 , 9 W It 
228.— WOOD, v -C , followed 
Bowyer t btnntial (1878) 3 Ex D 315 , S C 
nom . Bower ?. South Metropolitan Cemetery Co., 
38 L T 271 — o A BBAMWELL. BRETT and 

COTTON, LJJ 

Gough v Jones (1862) 9 Jm (ns.)82.— dr 
LUSHINGTON, followed. 

Cronshaw r Wigan Bunal Boaid (1873) 12 
L J Q. B. 137 , L E. 8 Q B. 217 , 28 L. T 283 

—EX CH 


Fitzgerald v Champneys (1861) 30 L.J. Ch. 
777 : 2 J. & H. 31 ; 7 Jnr (NS) 1006 : 5 
L T. 233 , 9 W R. 850,— wood, V.-c , 
followed. 

Tucfeni&s r Aloxandei (1863) 32 L J Ch 794, 
2 Dr. & Sm. 614 : 9 Jm. (n s ) 1026 ; 8 L T 821 , 
11 W R. 938.— KINDERSLEY, V.-C 


Tuokniss v Alexander and Hornby v Tox- 
teth Palk Bunal Board (1862) 31 L. J Ch 
643 ; 31 Beav. 52 , 5 Jur (n.s.) 531 , 6 
L T. 146 , 10 W. R. 550 — ROMJLLY, “ 
discussed. 

Stewart u. West Derby Bunal Board (1886) 
56 L, J. Ch 425 ; 84 Ch. D, 314 ; 56 L. T. 380 ; 
35, W. R. 268,— KAY, J. 


Bettison, In re (1871) L. R 1 A & E 291 
—SIR R PHILLIMORE, Hansard v St. 
Matthew, Bethnal Green (1878) 1 P. D 
16 — DR tristram , St. George’s, Hanover 
Square, Bunal Board v. Hall (1879) 5 P D 
12— DR TRISTRAM, Harper V. Forbes 
(1869) 5 Jnr (N.S ) 275.— DR LUSHING- ‘ 
TON , and Reg. v Twiss {supra), discussed 
and approied 

St. Mary Abbots v. Parishioners (1873) 
Tnstrain’a Rep 17 — dr. tristram, St 
Botolph (Vioar) v .Panshioners, and St, 
Nicholas, Cole Abbey, In re, not followed 
Plunutead Burial Ground, In re [1896] P 225 
—CHANCELLOR OF DIOCESE OF ROCHESTER 


St, Botolph (Vicar) v Parishioners ; St. 
Andrew’s, Hove (Vioar) v. Mawn (1891) 
[1806] P 228, n. (4),— DR. tristram ; 
and Bt. Nicholas, Leicester (Vioar) v 
Langton, ; ef erred to. 

Harper v Forbes ; Reg. y Twiss ; Campbell 
y Paddington (Parishioners), and St. 
George s, Hanoyer Square y Steuart, 

dismissed. 

Bettison, In re, followed 
Bideford Parish, In re, Bideford (Rector), Ex 
parte [1900] P 311 ; (.4 J. P 743— sir a. 
CHARLES (DEAN OF AROHES). 
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Ecclesiastical Commissioners v. Kino (1880) 
19 L J. Cb 52!) , llfli D 213 . 42 
L. T. 201 , 28 W R. 544 —0 A JAMBS, 
BEETT and COTTON, L.J.T., applied 
Ponsford and Newport District School Board, 
In re (1894) (13 L ,T. Ch 278 , [1894] 1 
Oh 454 : 7 R 822 ; 70 L. T B02 ; 42 
W R 358. — 0 A. LINDLEY, kay and 
A l SMITH, l JJ.J referred to 
St. Saviour’s Rectory Trustees and Oyler, In 
re (188(1) 55 L J Oh 259 , 31 Ch D.412 , 
54 LT9, 34 W. R 224 — baoon, v -o , 
explained 

Ecclesiastical Commissioners and New City of 
London Brewery Co , In re (1895) (14 L. J. Ch. 
6 tG , [1895] 1 Ch 702 ; 13 R 109 , 72 L T.481 ; 
43 W R 457,— -north, J. Seo judgment at 
length 

Eoclesiastioal Commissioners and New City 
of London Brewery Co., In re, followed. 

St. Saviour’s Rectory Trustees and Oyler, In 

re, not followed 

Att.-Gen. i London Parochial Chanties (1896) 
65 L J Ch 242 , [1890] 1 Oh 541 , 71 L. T 184 ; 
441)7 R 305 — STIRLING,- J 


Vestry. 

Rex v Kent JJ. (1834) 4 L. J. M. 0. 7 ; 4 
N. & M 299 ; S. C now Rex v Adams, 2 
A. & E. 409.— K B 


EJECTMENT. 

Goodwin v, Blackman (1697) 3 Lev 384, 

oierruled 

Denn d Buigess r Purvis (1767) 1 Burr. 326. 


Doe d. Hurst v. Clifton (1886) 4 A. & E. 814 , 
S C nom Doe d. Orchard v. Stubbs, 6 N &M. 
857 

Doe d Cadwalader v. Price (1847) 16 L. J 
Ex 169 , 16 M. k W 603 ; 11 Jur. 131. 
— PARKE, B (for the Court), appro) ed. 

Cottrell r. Hughes (1855) 24 L, J C. P 107 , 
15 0. B 532 ; 3 C. L R. 496 , 1 Jur. (N s.) 448 , 
3 W R. 248,— JERVIS, 0. J. (for the Court). 

Ive v. Soott (1841) 9 D P. C, 993.— WIGHT- 
MAN, J , commented on. 

Pearse v. Conker ,(1869) L. R. 4 Ex. 92; 38 
L J Ex 82 ; 20 L. T 82. 

kelly, o.b. — I t appears to me clear from Ire 
v, Scott, that the j ndgment is not evidence of the 
defendant’s possession at all There, it is true, 
the judgment by default immediately in question 
was m the action for mesne profits itself It was 
therefore unnecessary m that action to offer any 
evidence of the mere fact of actual possession at 
some time The only dispute had been befoie 
the under-sheriff on a writ of inquiry as to the 
amount of damages. The undcr-shenfl had 
directed a verdict for nominal damages only, and 
the point decided was, that the defendant by 
suffering judgment by default in the action of 
trespass, had not admitted the days in the declaia- 
tion during which he was alleged to have been 
in possession The verdict, therefoie, stood— a 
rule to set it aside being refused. The import- 


ance of the ease arises fium the fact that the 
veidict, for nominal damages only, was not dis- 
turbed Now, if the judgment in the action of 
ejectment, whioh must have been produced to 
prove the other part of the case, had been held to 
be evidence of the defendant’s possession at the 
date of the writ, the uddei -sheriff’s ruling must 
have been wrong, because tbe plaintiff would then 
have been entitled to the value of the premises 
from the time of the commencement of the action 
of ejectment, to the time when he obtained re- 
possession, % e., to something more than nominal 
damages ; and the under-sherifE can only have 
been held to be right on the ground that proof of 
actual possession from that time was necessary, 
and that it had not been supplied. Therefore, 
notwithstanding any presumptions of law which 
ought to be made with regard to the legularity 
of the proceedings in ejectment, the plaintiffs, in 
my opinion, were, so far as the case depends on 
the judgment in the ejectment, without evidence 
of actual possession by tbe defendant at any 
time, and had no other evidence been adduced, 
would not be entitled to recover a veidict. — 
p 98 

[channel!* and CLEASBY, BB. considered that 
judgment by default in the ejectment was primd 
fame evidence of tbe possession of the defendant 
at the date of the writ, though not from any 
period anterior to it.] 
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Noys v llordaunt (1706) 2 Vera 681, dm. 
tmguisked 

Incledon i . Norfchcote (1746) 8 Atk. 430 j 
Hearle r. Greenbank (1749) 1 Ves sen. 307 ; 

3 Atk. 715 ; Forrester v Gotten (1760) Ambl. 
888 , 1 Eden 682 

Noys v llordaunt and Streatfield v. Streat- 
fleld (1736) 1 Hwanst. 447 , Cas. t. Talb 
176, applied. And see cols 968, 970, 971. 

Cull v. ShoweU (1773) Ambl 727, com- 
mented on. 

Hearle v. Greenbank, distinguished 

Whistler v. Webster (1794) 2 tas. 367 ; 2 R. R. 
260. — ARDEN, M r And see cols. 963, 966. 

Hearle v Greenbank, followed. 

Rich v. Cockell (1804) 9 Ves 369 ; 7 R. R. 
227.— ELDON, L.a. 

Hearle v Greenbank and Rich v. Cookell, 
followed. 

DeBurgh Lawson, In re (1885) 66 L. J Oh. 46 ; 
58 L. T. 622 ; 84 W. R 39. 

kay, J. — That ease (Hnarlo v Graenianh) was 
followed by if ieh v Cockell, which is not a very 
distinct authority ; but Mi. Jarman, at p 419 
of the 3rd edition (4th ed p 446) of his book, 
says " In oidei to laise a case of election, there 
must be a personal competency on tho pal t of the 
authoi of the attempted disposition, as the doc- 
trine is founded on intention which supposes such 
competency Thus, under the old law, where 
peisoualty was, and real estate was not, dis- 
posable by the will of a person under age, the 
heir of the infant testator was allowed to take 
Ins real estate in opposition to the will, without 
rebnqmshing a legacy bequeathed to him by tbe 

31 


>.o. 
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qame will And though the disability of cover- 
tiuc is, m some respects, distinguishable from 
and lei absolute than that of infancy (a feme 
eoiertc having, it is said, a disposing nimd, but 
not a disposing powei , while an infant has neither 
one nor the othei), yet the principle seems, 
according to the autlioi lties, to apply to the 
attempted dispositions of marned women If, 
therefore, a feme emertr, having a testamentary 
powei, match an appointment by will m favour 
of hei husband, and by the same will professes to 
bequeath to another peisonal estate to which hei 
powei does not extend, the husband may take 
the benefit appointed to him, and also defeat the 
intended bequest of the othei propeity, by the 
usseition of Ins marital light" And he refers 
to Rich v Cucfoil in support of that proposition 
Now, whether Bieh v Coekellle a satisfactory and 
absolute decision or not, I find this statement, In 
a work of sncli high authority, to he the result 
of that cn3e coupled with Searle v. Greenbanh, 
and seeing that there has since been no authority 
dissenting fiom it, I certainly do not feel strong 
enough to decide the other way. — p 48. 

Whistler v Webster (spqira), aj/praied 
And nee post, col 905. 

Noys v Mordaunt (supra), explained. 

Searle v Gresnbauk (supra), dimmed 
Thollusson v. Woodfoid (1800) 13 Yes 209 , 
ARE 175— eldon, lo affirmed, nom 
Rendlesham v Woodford (1813) 1 Dow 249 ; 14 
R R 82 

Roys v Mordaunt and Streatfield v. Streat- 
fleld (supra), referred to 
Cooper v Cooper (post, col 970) 

Thellusaon v Woodford, rrfeired to 
Gieen v. Gieen (1816) 19 Yes 665 , 2 Mer.86 , 
13 R R 227.— ELDON, 1 0. 

Thellnsaon v. Woodford, follmved 

Baok v Kett (1822) Jac 684— M.R., ques- 
tioned 

Churchman r Ireland (1831) 1 Russ & M. 250 j 
affirm mg 1 L J Ch. 172 , 1 Sim. 520 — 

SHADWBLL, V.-C 

[Contention : — that, when a person in his will 
says, “ all my estates which I shall die possessed 
of,’’ it is the same thing as if he had said, “all 
my estates, which being now mine, shall be none 
till my decease ; ” m othei words, “all that estate 
on which my will can operate ”] 
brougham, l C — I must admit that Bach v 
Sett goes a certain way m support of that 
position ; nor can I altogethei reconcile the 
judgment there given with the prior case of 
Thellusxon v Woodford, which, if Bach, v JTeffbe 
to stand as law, is certainly considerably broken 
m upon, by the decision of Sir T Plumer. Thel- 
lusxon. v. Woodford is referred to by his honour 
m terms of considerable doubt and hesitation, m 
a mannei cleaily showing, that, had it originally 
fallen to him to decide, he would have come to a 
difieient conclusion Nevertheless, Thellussan 
r Woodford is a case of the highest authority, 
... I cannot see the least foundation for the 
doubt attempted to he cast upon that case ; and 
although, perhaps, Thellussan v/ Woodfoi d is not 
in necessary contrast with Bach v. Sett, . 
certainly the doctrine laid down m that case is 
inconsistent with Bach v. Kett, and with the 
argument urged at the bar in support of this 
appeal. — p. 2.58. 


Brodie v. Barry (1813) 2 V. & II 137 ; 13 
R E 37 — GRANT, M R., distinguished 
Johnson r Telford (1830) 1 Russ. & M 241 , 
8L. J (OS.) Oh. 91 , 32 11. It. 207— LEACH, . 


Baok v Kett; Johnson v. Telford, and 
Tennant v Tennant (1836) LI to G t 
Plunk 531, commented on and not followed 

Churchman v Ireland, approved, 

Schroder i. Schroder (1854) 24 L J, Ch 510 , 
3 Eq E. 97 ; 18 Jur 987 , 3 W, R 55— OHAN- 
WORTH, L C , affirming Kay 578 . — wood, v,-o, 

SavUl v. Savill (1846) 2 Coll. C C 721 ; 11 
Jui 723 . — knight bruce, v -o , re- 
ferred to 

Campbell v Ingilby (1857) 26 L J. Ch 051 ; 
1 De G & J. 893 ; 5 W. R. S3 7, —knight bruce 
and turner, L.JJ. 

Anderson v. Abbott (1857) 23 Beav, 457 , 3 
Jur. (ns) 833 , 5 W. li, 381 — ROmilly, 
m.r. , Campbell v. Ingilby, and Savill v 

Savill, ilisovssed 

Willoughby t Middleton (Lord) (1802) 31 
L J Oh. 683 ; 2 J & H, 844 , 8 Jur, (N s.) 1055 ; 
6 L. T 814 ; 10 W R. 4(10.— WOOD, V,-c 

Birmingham v Kirwan (1805) 2 Sch, & Lef. 
444 — redesdalb, l o , applied. 

Campbell v Ingilby, doubted. 

Willoughby v Middleton, facts oorreoted 
and pnnoiple applied 

Codrmgton o Lindsay (1872) 42 L J Ch, 
626 , L. R. 8 Oh 578 ; 2S 'L T 177 ; 21 W R 
182 —0 A SELBORNE, L.O., JAMES and MELLISH, 
L JJ. (see judgments at length) , reparsing 27 
L. T 598— romilly, me; OA. affirmed , now, 
Codrmgton v Codnngton (1875) 45 L J. Ch. 660 ; 
L R 7 H, L 864 ; 84 L. T 221 , 24 W R. 648 
— H L. (E.) CAIRNS, L C., LORDS CHELMSFORD, 
HATHERLEY and O’ HAGAN And see post, 
col. 966. 

Willoughby v. Middleton, questioned 

Smith v Lucas (1881) 18 Ch D. 531 , 46 L. T 
460 , 80 W. R 451 ,— jessed, m.r , distinguished ; 
Wheatley, In le, Smith /. Spence (1884) 54 
L. J Ch 201 , 27 Ch D 606 , 51 L, T 681 ; 33 
W R 276. — OHITTY, j. 

Willoughby v. Middleton, not fallowed 

Wheatley, In re, Smith v. Spenoe, appealed. 

Vaidon’s Trusts, In re (1885) 31 Ch D 275 , 
55 L. J Ch 259 ; B3 L T 895 , 34 W R. 185 — 
O.A., r aiming (1884) 54 L J. Oh 244 , 28 Oh. 
124 , 61 L T. 884 , 38 W. R 297 —KAY, J. 

fry, l.j (for self, ESHER, m.r and bowen, 
L.j.).— I n Willoughby v Middleton, the late 
Loid Hatherley, then a Y -0 , decided that a 
married woman should be put to her election 
between certain benefits derived under a will for 
her separate use without any restraint on antici- 
pation, and the life interest to her separate use 
without power of anticipation given to her under 
ft settlement executed when she was an infant ; 
and the decision in this case was stated without 
any expression of disapproval by Lord Selborne 
m Codnngton v Lindsay (supra.) On the other 
hand, the late MR,, Sir.G. Jessel, m Smith v 
Lucas (supra), criticised the decision of Lord 
Hatherley m Willoughby v, Middleton, and 
observed forcibly on the inconveniences which 
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would follow if that decision were lo pievnil; 
and this case before the M It was referred to 
without disapproval by Lord Selbomc in, the 
H L in Cahill v Cahill [(1883) 8 App. Cas 420, 
427. See “ Husband and Wipe ”] Ohitty, J , 
m Wheatley , In re, has followed the late M It , 
whilst Kay, ,! has in the cage now under appeal 
followed Loid Hatheiley tn this conflict of 
opinion m the Courts «f first instance, and, m 
the absence of any decision in the H L or in this 
Court, we find ourselves at liberty, and therefore 
bound tn decide the question before us upon prin- 
ciple. Upon principle, we are of opinion, fm the 
leasons already given, that the oidei of Kay, J 
cannot be sustained, and we discharge the same, 
and declare that the appellant is not hound to 
elect — p 281 

Whistler v. Webster ( supra , col. 962), re- 
ferred to 

Wheatley, In re, and Vardoa’s Trusts, In re, 

distinguished And see col 966. 

Brooksbank, In re, Beauclerk v James (1880) 
66 L J Oh 82 , 84 Ch. T) 160 , 85 L T. 693 ; 
35 W R 101, — KAY, J And see pod, col 972. 

Willoughby v Middleton, questioned hut 
followed, 

Queade’s Trusts, In re (1885) 54 L J Ch 786 , 
53 L. T. 74; 33 W. R 816 

CHITTY, ,T — The case is not fairly distinguish- 
able from that befure Y.-C Wood, afterwards 
Lord Hatherley, in Willoughby v Middleton , . 
wheie the Y -C held that a married woman who 
had by a marriage settlement executed by her 
when a minor, covenanted to settle aftcr-aequircd 
property, was bound to eithei bring into the 
settlement a subsequent legacy for her separate 
use or to make compensation out of property to 
whioh she was entitled under the settlement ioi 
her separate use without power of anticipation. 
The authority of that ease has not been over- 
ruled It was disapproved of by Jessel, MR. 
In Smith v Lucas {supra), and the piinoiple upon 
whioh it proceeded was questioned by James, L J 
in Tirnand v Tussaud [(1878) 47 L, J. Oh. 849 , 9 
Oh D 868, at p 375 See “Portion”]. It was 
not disapproved of by either Lord Selboi ne or Lord 
Caims in Codrmgton v. Codrmgton, Codrmgton 
v. Lindsay {supra), a case in which there wasre- 
stramt on anticipation Bntalthongh Willoughby 
v. Middleton was not disappioved of by either of 
those learned judges, yet they both carefully 
examined tho provisions of the settlement m 
Codrniqtmi. v Coib im/ton, and such examination 
was apparently unnecessary if they had been 
simply adopting the decision m Willoughby v. 
Middleton, The strange result of the application 
of the doctiine of election and its consequences 
to a case where a married woman takes an 
interest undei the settlement vested in her 
inalienably, is that it enables her in the lesult to 
deprive herself of the piovision thus made for 
liei To take thd ease of a father settling an 
inalienable piovision for ins daughter, an infant 
at the time of her marriage, if the >-0111(111(111 
contains what purports to be a covenant on her 
part, by which, howevei , she is not bound Some 
one else, by bequeathing to her property for her 
separate use, enables her to deprive herself of 
, what her father intended should be an inalienable 
provision In my opinion that consequence of his 
decision escaped the attention of Lord Hatherley 
. . . But whatever may be my own opinion on 


the subject I considei that I am bound by Lonl 
Hatheiley’s decision, and consequently I must 
make a declaration to the effect that the peti- 
tionei is bound to make compensation out of her 
life inteiest — p 791 . 

Oodrington v Codrmgton ( \upra , eol 961), 
referred to 

Ohesham (Loid), In re (pint, col 971) , Seaton 
v Seaton (1888) 57 L J Oh 661 ; 13 App Cas. 

61 ; 58 L. T. 565 , 36 W. R 865.— H L (E.). 
LORDS HERSOHELL, WATSON, FITZGERALD and 
MACNAGHTEN , Duncan v. Dixon (L890) 59 L J 
Ch, 437 , 44 Ch D 211 , 62 L T. 319 , 88 W. R. 
700. — KEJCEWIOH, J 

Codrmgton v. Oodrington, applied. 

Vardon’B Trnsts, In re (supra, col 064), 
distinguished 

Carter r Silber(1891) 60 L J Ch 716; [1801] 

3 Ob. 553 , 65 L T 51 , 39 W R 552. — ROMER, 

J ; reiersed, 61 L J. Ch 401 ; [1892] 2 Oh 
278 , 66 L T. 473 — o A. lindley, bowen and 
KAY, L.JJ , which was affirmed, iwm Edwauls v 
Cartel [1893] 68 L. J Ch 100 , [1893] A. C 
3G0 ; 1 R 218 ; 69 L T. 153 , 58 J. P 4 — 
h l (e ). See “ International Law ” 

Carter v. Silber, explained 
Jones, In re, B’ainngton r Foricster (1893) 

62 L. J. Oh. 996 , [1893] 2 Ch 461 , 3 R iOS , 
69 L T. 45 —north, j. 

Oodrington v Oodrington, applied 
Vardon’g Trusts, la re, and Carter v. Silber, 

discussed. 

Hamilton v. Hamilton (1892) 61 L J Ch. 
220 ; [1892] 1 Oh. 396 . 66 L. T. 112 , 10 W R 
312.— NORTH, J. 

Codrmgton v. Oodrington, not applied 
Wheatley, In re (supra, ool 964) , Whit- 
well, In re, Senior v. Wilson, W.N (1890) 
171 —ohitty, J ; and Yardon’e TruBts, 
In re, dismissed and principle applied 
Hamilton v. Hamilton, distinguished 
Haynes o Foster (1901) 70 L. J Ch. 302 ; 
[1901] 1 Ch 361 ; 84 L. T. 139 , 49 W R. 327 — 

1CBKEWIOH, 3 I 

Wright v Rutter (1795) 2 Ves 678 , 3 R R 
24 — M.R , qffirmed, mini Rntter v. Maolean 
(1799) 4 Yes 581 .— thurlow, L.O. 

Beaulieu (Lord) v. Cardigan (Lord) (17G6) 
Ambl. 533 , emerged, mm Montagu 
(Duke) v Beaulieu (Lord) (1767) 3 Bro. 
P C. 277, discussed and explained 
Butl'ieke u Bioadhurst (1700) 1 Ves 171 , 3 
Bro C C. 88 ; 2 R. R 100 
THURLOW, L C. — I thought Lord Nortkington 
tolerably well founded m that case , but it was 
deteimmed otherwise in the H L , who decided 
that the right of election lasted fifty years But 
all that was decided by it was, that, under 
circumstances, it may last till the whole affair 
is wound up and the trusts executed — p. 172. 
Edwards v Morgan (1824) Cl Puce 782 , 
M‘Cle 541 , affirmed, nom. Morgan v 
Edwards (1827)1 Bligh(NS)401 ; Dillon 
v Parker (1818) 1 Swanst. 359 , 1 Wils. 
K B 253, 18 R. R 72 , affirmed, Jacob 
505 ; 1 Cl & F 303 ; 7 Bligh (N 8.) 825 : 
Padbury v Clarke (1850) 19 L J.Ch 538 , 
2 Mac. & &. 298 , 2 Hall & Tw. 841.— 
, 81—2 
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COTtenham, EC , and Butriokev Broad- 
hurst (supra), discussed and distinguished 
Worthington i Wigintou (1855) 24 L J Oh 
77S , 20 Beav 07 , 1 Jm (n S.) 10().>.— ROMTLLY, 
31 K . after argument toiii/n owned, (1855) 275 
L .T Ch. 171, 1 ,Tm. (ns) 1105,1 W. R. 10 — L.J.T 
Butncke v Broadhurst and Dillon v. Parker, 

1 Swanst 881 (note hy Sir Hwanston), 
disrupted. 

Douglas i Douglas, Douglas r Webster (1871) 
11 L. J Ch 74 , L 11 12 Eq. (117 , 25 L T. 530 , 

20 W R 55 

Wickens, v-o. — It is perhaps too broadly 
stated by Lord Thurlow in Butncke v Broad- 
hurst, whose ihotum has been adopted by Mi. 
Swnnston in the note to Dillon t Parlor , and 
othei text writers, that the Court of Ch. will m 
all cases entertain a suit by a person put to 
election to nsceitain the value of the objects 
between which election is to be made. No doubt 
theie is in almost nil cases juiisdiction in equity 
to compel a final election, so ns to quiet the title 
of those interested in the objects of which one is 
to be chosen, and the (Jouit, as a condition of 
compelling such a final election, secures to the 
peison compelled to make it, all the inhumation 
necessary to guide him in doing so It is also 
generally, though not perhaps universally true, 
that a peison for whose benefit conditions will 
be imposed by the Couit, before it makes an 
older against him, can entitle himself to the 
benefit of the conditions by filing a bill, and 
offeiing by it to submit to the order. — p 85 

Blake v Bunbnry (1792) 1 Ves 514 , 4 Bio. 
C C 21 , 1 R. It. Ill, ih missed. 

Baneliffe (Lord) v Parlcyns (1818) (i Dow 149. 
— H X. (E.) ELDON, L O 

Baneliffe (Lord) v. Parky ns, emplainrd 
Phillips r Phillips (18111) 31 L. J. Ch 321 , 
4 De G F &.T 208, 8 Jur (ss) 145, 5 L. T. 
(555 , 10 W. B 286 — v.-c , u firmed, L.o. 

Baneliffe (Lord) v. Parkyns, discussed 
Wintour v Clifton (185(5) 2(5 L. J. Ch 218 , 
8 De G M & G (541 : 3 Jur (NS) 75 ; 
5 W. R. 129 — L,JJ ; and Piokersgill v 
Rodger (18715) 5 Ch D 1(53 .— jessel, 
m.b , principle adopted 

Minch m i Gabbett (1896) [189(5] 1 Ir. R. 1.— 

PORTER MR 

Plowden v. Hyde (1852) 21 L. J. Ch 329 , 

2 Rim (ns.) 171 , 1(5 Jur 512.— 
V.-c. ; reversed on one point, 21 L J Ch 
790 ; 2 De G. M & G. (584 ; 10 Jur. 823 — 
l J.T .followed 

Jacob r Jacob (1898) 78 L T. 825— O A. 
IJNDLEY, Si H , CIIITTY and COLLINS, L JJ 
Carver v Bowles (1831) 2 Rnss. & M 801 ; 9 
L. J (OS) Ch. 91 — T.EACH, sir, applied, 
Kampf i Jones (1887) 7 L J. Ch 88 ; 2 Keen 
7515.— lanodaLe, m.r ; Blackett i Lamb (1861) 

21 L J Ch 46 ; 14 Beav 482 , 10 Jur 142 — 
rgmilly, m.r ; disti Mj in sh ed, Lassence r Tierney 
(184'J) 1 Mae*& G. 551 ,2 H. & T 115 ; 14 Jur. 
182.— L.c. , followed , Harvey r Stiacey (1852) 

22 L. J, Ch 23 , 1 Drew 73 : 16 Jnr 771.— v-o 

Carver v Bowles and Blaokett v Lamb, 

discussed. 

Moriarty i . Martin (1852) 3 Ir Ch. R. 20. — 
3LACKBUIKE, L C, 


Blaokett v Lamb, followed 
Langslow o Langslow (1856) 25 L J Ch. 
610, 21 Beav. 552, 2 Jnr. (N.S ) 1057 — 
ROMILLY„M R. 

Carver v Bowles, followed. 

Wooldridge r. Wooldridge (1859) 2S L J Ch. 
689 , Johns. 63 , 5 Jur (N s.) 560 —WOOD, V -O 

Carver v. Bowles tfnd Blackett v Lamb, 
not applied 

Tomkyns i. Blane (1860) 28 Beav. 422. — 
ROM ILLY, M B. 

Blackett v Lamb and Wooldridge v. Wool- 
dridge, followed 

Moriarty v Martin (supra), not applied. 
King r King (1864) 15 Ir. Ch. R 470 — 
bbady, L.c And see post, col. 970 

Moriarty v Martin, dlsappra i ed 
Chiu chill r Churchill (1867) 87 L. J Ch. 92 j 
L R 5 Eq. 44 ; 18 W R 182 
romilly, si r. — In Carver v Bowles 
Sir J Leach hold that no case of election arose ; 
•but the applicability of that case to others is 
supposed to be much impaired, unless the 
appointment be made in exaotly the woids to be 
found in that ease. Accoidingly, it seems to 
have been held . . in Moriarty v Minim 
(indeed it is stated m Mr Jarman’s woik), that 
the decision in Carver v. Bowles turned ex- 
clusively on the words which introduced the 
appointment by the testatoi, viz , “so far as I 
lawfully or equitably may or can order or 
appoint. ’ I have considered this attentively, 
but . ,1am unable to see how the question of 
election can properly depend upon the testatoi 
expressing a doubt whether the disposition lie 
desired to make was a legal and effective one. 

. . I have, as carefully as I could, reconsideied 
my decision in Blachett v La nib (supra). I have 
also read and considered Moriarty v Marini, and 
1 must say that the result of so doing has induced 
me to concur with the observations made upon 
that case by Brady, L C in King v. Kuuj (supra). 
I think that a very dangerous rule of construction 
would be introduced, and one which would lead 
to great difficulties and technicalities, if the 
Court were to hold that the construction of 
identically the same words in a will would be 
different if the testator m one case prefaced 
these words by saying that ho made the bequest 
as far as be lawfully could or might, and 
omitted that preface in the other. It appears to 
me that these words aie implied in eveiy gift 
that a testatoi makes , and in consequence of 
them, to alter the peison who is to take and 
raise a ease of election, by introducing into the 
gift of the residue a condition that the residuary 
legatee shall not take it unless she gives effect 
to a prior invalid appointment, seems to me an 
absurdity m construction. To make the efficacy 
of such a eliaige depend upon the meie expres- 
sion of a doubt in the testator’s mind, as to the 
legality or invalidity of what he is attempting 
to do, would, in my opinion, in the construction 
of wills, be productive of great difficulty, and 
lead to much litigation The object of all 
judicial decisions ought to be to simplify these 
rules as much as possible, and when a man by 
will executes a powei vested m him by a pnor 
instillment, it is to be assumed that he intends 
to execute that power legally, apd only so far as 
he can do so legally , and the expression in the 
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said, » I know that legally I cannot so exercise 
the power, but still 1 choose to do it," could the 
Oouib, on such a statement, engiaft a condition 
compelling the legatee, who also took other 
bounties under the will, to give effect to that 
invalid appointment, oyibandon the other gifts ? 
That would be a much stronger case than that 
suggested m Mon arty v. Martin, but I know 
of no case that is to that effect, or, indeed, 
proceeds upon any giouncl of that description, 
with the exception ot the construction put on 
Carver v Mirier m Monarty v. Martin That 
cate seems to me to stand alone j all the othei 
authorities are against laismg the question of 
election in such a case , and this is confirmed by 
Wooldridge v Wooldridge (supra), which is m 
every material partioulai the same as the case 
befoio me, and whore the Y-C layb down the 
same principle — p. 9(i 

Monarty v. Martin, not followed 

Carver v. Bowles, explained 

Wollaston r King (I860) 98 L. J Oh 392 , 
L. R. 8 Eq. 1(|5 , 20 L T 1003 , 17 W. It. 611 — 
JAMES, v.-c And nee post, cols. 971, 972. 

Carver v. Bowles, ornamented on , Cunyngham s 
Settlement, In re (1871) 40 L. J. Oh. 247 , 
L, It. 11 Eq. 324 ; 24 L T 124 , 19 W R 
381, — mahks, v-c. , applied, McDonald v 
McDonald (1875) L. R 2 H L. (Sc.) 482 — 
CAIRNS, L O , LORDS HATHERLEY and SELBORNE 


White, In le, White r. White (1882i 22 Oh D. 
555 ; 52 L. J Oh. 232 ; 48 L. T. 151 ; 1SW R.461 
FRY, J — The general rule as regards appoint- 
ments , . has been stated by Sir W M James, 
when V.-O , m Wollastonv. King (supra), in these 
terms, adopting the woids of the judgment in 
Whistler y. Webster (supra, col. 962), that no man 
shall claim any benefit under a will without con- 
forming, as fai os he is able, and giving effect to 
everything contained m it, wlieieby any dis- 
position is made showing an intention that such 
a thing should take place. But theie is a class 
of cases which at first sight appear to be in 
conflict with the generality of that rule That 
class of authorities consists of Carter v. Bowles, 
Wooldi ulge v. Wooldridge, and othei caseB of the 
same deseiiption, including . , Wollaston v. 


King . , In those cases the testator had 
exceeded the powei vested in him by duecting 
that certain property which he had m the first 
place appointed absolutely to an object of the 
power, should be held upon trusts oi subject to 
conditions in favour of persons who were not 
objects of the powei, but who would probably be 
objects of any settlement or provision which 
might be made by the appointee . . The con- 
clusion wluoh the Couil ainved at was, that as 
there was an absolute gift to the object of the 
powei, that must prevail, and the modifications 
wlnoh wore not valid in law must be rejected , 
and the moment the Oouit airived at that con- 
clusion it was apparent that no ease of election 
arose , because the object of the power is the 
only person who takes , and tlieie is no conflict 
between him and a person who is not an object of 
it. Therefore in those cases the whole question 
‘ as Lo election fell to the giotuid. — p. 559. 


Carver v Bowles and King v.King (col. 968), 
not applied 

White, In re, White v White, Mowed 

King e. King (1S84) 13 L R. Ir 531.— 
CHATTERTON, V -C. 

Carver v Bowles, applied, Dowglass i Wad- 
dell (1886) 17 L R. Ii 184 — v.-c. , rofei red to, 
Crawshay, In 10 (1S90) 59 L J. 011 395 , 43 
Oh D 615 ; 62 L T. 489 , 38 W R. 600 — north, 
J , explained, Warrand’s Trustees r Warrand 
(1901) 3 Eraser 369 — court of session. 

Darlington (Earl) v, Pulteney ; Cavan (lady) 
v Pulteney (1797) 3 Ve-, 3S4 ; 3 R R 
8 , and Grissell v Swinhoe (1869) L. R 
7 Eq. 291 ; 17 W R 438 .— James, v.-c , 
explained 

Oooper e Cooper (1874) 44 L J Ch 6 ; L 11. 7 
H. Ii. 53 ; 30 L T 409 ; 22 W R 713.— H L (E), 
aflirming, with certain lauatums in the decree, 
(18701 40 L J Oh. 5 , L. It 6 Ch 15 , 28 L. T. 
488 "19 W. R 85 — L.JJ , who reversed 39 L. J 
Ch 525 , 22 hi T. 430 , 18 AY. E. 61.0 —STUART, 

cairns, to — The general rule of the Court 
on thrs subject is expressed by Lord Talbot hr 
Strcatfield v fit teat field (supra, col 962), and 
by Lord Keeper Cowper m jYiiijs v Mar daunt 
(supra, col 9b2) Lord Talbot says “When a 
man takes upon him to devise what he had no 
power ovei under a supposition that his will will 
be acquiesced under, this Couit compels the 
devisee, if he will lake advantage of the will, to 
take entirely but not partially under it , as was 
done m Mugs v Mot daunt, there being a tacit 
condition annexed to all devises of this nature, 
that the devisee do not disturb the disposition 
which the devisoi hath made” And Loid 
Keeper Cowper says, m Ways v Mori aunt “ In 
all cases of this kind, wlieic a man is disposing 
of his estate among his children, and gives to 
one fee simple lands, and to another lands en- 
tailed oi nndei settlement, it is upon an implied 
condition that each party acquit and lelievc the 
other.” — p. 10 

lord hatherley, who coiicuned, said . I 
apprehend that the difficulty which has been 
supposed to exist m this, case aiu.es in a great 
measure fiom something which has been thrown 
out in othei cases, and notably in . Cat an 
(, Lady ) v Pulteney, with reference to the non- 
apphcation of the doctrine of election to what m 
that case was called a derivative interest But 
the derivative inteiest in that case was simply 
this — A lady having been put to hoi election 
the question was whether her husbaml who was 
tenant by courtesy under her election iu the estate 
which she elected to take w«s again to be put to 
his election in lespect of an interest which he 
took under the will, and winch those who aigued 
for the election said he ought not to be allowoil 
to benefit by, unless he gave up his mteiest as 
tenant by the courtesy — p 13 

LORD o’HAGAN, who also concuned, said , It 
was also put as a distinction, and piessed upon 
the House, that the derivative character of the 
property here made a difference 1 have been 
unable to see a distinction between the derivative 
character of pioperty which crimes Lo the heir by 
leason of the law, just ns mum as it comes to 
the next of km by leason of the law, and I he 
derivative character of propel ty which comes by 
devise. I see no such distinction, and I think 
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that when the authorities are looked to it will he 
seen that, as m Grmell v Smnthou, if the 
propel ty devolves after the death of the testator 
oi testatnx, whether it he by heirship or by 
devise, then the derivative chaiaetei beuomes 
material to the ease But, undci the circum- 
stances of this case, we have a piopeity to be 
ascei tamed, winch was vested in these appellants 
hefoie the death of the testatiix, and therefore 
this case is wholly different from Grmell v. 
Swinlwe, and from any othei case that can be 
cited — p lti. 

lord m ONCMEF t', in concuumg, said In 
Grissrll v Swinlwe, . . the distinction was 
quite clearly bi ought out between the double 
right to take under the will, aud to defeat part 
of its provisions emeigmg when the will comes 
into operation, and a subsequent succession to 
oi acquisition of some right which would have 
that effect after the legacy, or the beneiits 
bestowed by the will, had become uncondition- 
ally and fully vested. That is quite a different 
case. I do not say what the law applicable to 
it may be.— p 17. 

Wilson v. Townsend (lord) (1795) 2 Yes 093 
— loughboeo trail, L o, distinguished 
Wall v Wall (1817) 16 L J. Oh 305, 15 
Sim 520 ; 11 Jur. 403 — shadwell, v -a., 
commented an. 

Robinson i Wheelwright (1856) 25 L J. Ch. 
385 , 6 Do Q. M & G 535 , 2 Jut. (N S ) 554 , 4 
W R 427 —OBAN WORTH, L 0 , KNIGHT BRUCE 
and TURNER, L J.T 

Wall v Wall, overruled. 

Williams v Mayne (1867) If R 1 Dq 519 ; 16 
W. R. 173 —WALSH, M.B 

Wall v. Wall, commented on 
Robinson v Wheelwright, duett usd 

Haile » J.urnan (1895) 64 L J Ch 779 , 
[1895] 2 Ch 419 , 13 R. 610 , 73 L T 20 ; 43 
W R. 618 — NORTH, J 

Cooper v Cooper (supra), referred to. 

Baiber, In le, Daidier r. Chapman (1879) 11 
Ch. D. 442 , 40 L. T 649 , 27W.R.S13— fry, j 
S treatffeld v. Streatfleld (41 ipra, col 962) , 
Ker v. Wauohope (181'9) 1 Bhgh 1 — H.L 
(SC ) , Wollaeton v Xing (col. 969) ; and 
Cooper v Cooper, referred to. ' 
Wilson v Townsend (Lord), not followed 
Williams v. Mayne, distinguished 

Chesham (Lord), In le, Cavendish r Dacre 
(1886) 55 L. J. Ch 401 , 81 Ch D. 466 ; 54 L. T 
154 , 34 W R. 321 

chitty, j — 111 that case [Wilson v. Townsend 
(Xvul)j the election was to take against the 
instrument, and the bill was dismissed The 
observations rebed on arc, at the utmost, mere 
dicta, and they are not even diota in favour of 
compensation wheie the election is to take under 
the instrument, but uf forfeiture At the time 
when that decision was given, it had not been 
finally decided that election to take against the 
instrument did not involve foifeiture, but merely 
gave a right to compensation out of the inteiest 
given by the kistrument The dictum idled on 
is -, If the paityis under restraint, and cannot 
accomplish that ” (viz , give up the specific 
thing to which hp-has a paramount title), “ it is 
the misfortune of the parly . hut the consequence 
is, that while he continues in that situation, his 
claim must be barred ” This, appaiently, pointB 
to personal incapacity and certainly involves 


foifeiture. The dictum cannot be supported as 
it stands. That case [ Williams v Mayne] 
is distinguishable from the present It was 
admitted that a case of election mose and that 
the married woman was bound tu give up hei 
interest m the fund if she accepted the legacy , 
and it was consideied that she would be capable 
of binding her inteiest in the fund when it fell 
into possession The auestion then lesolved 
itself into this, wliethci she was bound to elect 
while her mteiest under the settlement was 
leveisionary, 01 whether the time for electing 
ought not to be postpone! until she could bind 
her inteiest undei the settlement — pp 475 — 476 

Cooper v Cooper, referred to. 

Woodleys, Minora, In le (1892) 29 L, 11. Ii. 
804— a.A j Holland » Chambers (1893) [1891] 

2 Ir R 285 —0 A. 

Cooper v Cooper and Holland v. Chambers, 

Tevlm^Gilsenan (1901) [1902] 1 Ir R. 5U. 
— CA 

Wollaeton v Xing (supra) referred to, White, 
In le (col. 969) , diotnm adopted, Handcock's 
Tiusts, III le (1888) 28 L, R Ir. 34 — O.A. ash- 
bourne, L C , FIT55GIBBON, BARRY and NAISH, 
ljj. , discussed , Abbott, In le, Peacock v. 
Fugont (1892) 62 L J. Ch 46 , [1893] 1 Ch. 54 , 

3 R. 72 , 67 L. T.794 , 11 W. R 154 —Stirling, 
j , followed, Tiedenmck r Trcdenmck (1899) 
[1900] 1 Ir. R 354 — v.-C. 

Brooksbank, la re, Beauolerk v James 
(supra, col. 965) , Cooper v. Cooper ; and 
Wollaston v. Xing, discussed 

Handcook's Trusts, In re, commented on. 

Bradshaw, In re, Bradshaw r Bradshaw (1902) 
71 L J Ch. 230 , [1902] 1 Ch 436 , 85 L. T. 
268 — KEKEWICH. J 

Boyd v. Heinzelman (1813) 1 V. & B 881.— 
eldon, L.C., merruled. 

Mills v Try (1814) 3 V. it B 9 ; G Cooper 
107 — ELDON, L C„ applied 

Anon (1817) 2 Madd 395. 

plumer, v -c — In Hoyd v. Heinzelman, Loid 
Eldon is repotted to say, that the Corn t does not 
m these cases decide, but always refers it to the 
mastei In the last case, however, Mills v. Fry, 
Lord Eldon &ays, “ If upon that application [to 
discharge the order to elect] it appeal's, that 
they [the bints] are not for the same matter, the 
Court does not refei it to the master ” As the 
two cases are ineconeileable, I communicated 
with the L C on the subject, and 1 am warranted 
in saying, that what is promulgated in Mills\. 
Fry is the true rule. — p. 396 


ELECTION LAW. 

1. Parliamentary 

a. Registration op Voters. 
Ij Election op Members, 

2. Municipal 


1 Parliamentary. 

«. Registration op Voters 
City and JBonmqli Voters 
Bradley v Baylis (1881) 51 L. J Q. B. 183 ; 
8 Q, B. D. 196 ; 46 L T 253 , 80 W R. 
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828 , Colt. 183 ; 4.". J. P.847,—0 A JESSEL, 
M R , BAtJGrALLAY, BRETT, COTTON and 
lindley , l.jj , dictum dmenbedfrom 
Ancketill v Bayba (1882) 52 L J Q. B 104 , 
10 Q B D, 577 , 48 L T 842 ; 31 W. R 233 ; 
Colt 2S9 ; 47 J. P, 356 — CA BAGSALLAY, L J , 
BIB J HANSEN ancl LINDLEY, 1 J 

BAGGALLAY, L j. — T here could bo no possible 
doubt as to tbcs application of the principles laid 
down m Bradley v Bnylis but fox cei tain remarks 
made by Biett, L J . [“supposing dunng the 
qualifying year one of these lodgers leaves, and 
the ovvnei thereupon, rtt lid assuredly mutt , re- 
sumes the control over that unlet pait, accord- 
ing to my view of the statute, immediately by 
that act of his those people left in the house, who 
had been householders, became lodgers again” 
(the words in italics do not appear in the Law 
Journal reports)] of which a view has been taken 
which was nevci contemplated by the Lord Jus- 
tice at the time. No doubt the language used 
by his lordship would at first sight bear the con- 
struction which has boon sought to be put upon 
it by the appellant , but I cannot think that buch 
a onto as the present whb contemplated by his 
loidslnp I think that by resinning control 
over the poition which had been previously let 
was meant lesummg complete control ovei it, ns 
if the landlord had continued to reBide m the 
house duiing the qualifying year That cer- 
tainly would bo the view I should draw fiom the 
observations of the Master of the Rolls as to the 
consideration what might or might not consti- 
tute a lodger I think that the Court did not 
intend to give anything like an exhaustive defi- 
nition of those who occupy as lodgers as dis- 
tinguished fiom those who oocupy other than as 
lodgers But it was there inchoated that legaicl 
must be had to the particular circumstances of 
each case and to the cases decided previously. 
I feel bound to go fuithei and say, that if Brett, 
Jj J intended to use the language in the sense 
contended for, I muBt lespectfully dissent fiom 
lnm It was no portion of his judgment, and was 
only in the form oE an illustration. — p 108. 


Scott (in) 80 , 1 Lutw Reg. Cas. 10B ; 
Barr. & Am 243 , 13 L J. C. P 126, 
followed. 

Fox v Dalby (or Dally) (1874) 44 L J C P 42 ; 
L E.10 0 P. 285 , 31 L. T 478 , 28 W. R 244 ; 
2 Hopw & C 261 — O.P. 

Simpson v, Wilkinson (1844) 7 Man & G. 
50 , 1 Lutw 168 ; 14 L. J C P 40 ; 8 
Scott (o) 814, 8 Jur. 1126, affirmed 
mid, distinguished from, Heartley v. Banks 
(1869) 5 C B (N.s.) 40 ;28L J OP 
144 , 5 Jur (N.S.) 402 , 7 W. R 342 ; 
K & G 219 , and Freeman v. Gainsford 
(1861) 11 O B (n.s) 68 ; 31 L J. C. P 
33 , 8 Jm (N.S,) 717 , 6 L. T 611. 

Roberts v Percival (1864) 18 C. B (is) 36, 
34 L J O P. 84; 11 Jur (NS) 40, 11 L T 
60.1 , 13 W R 266 , H. & P. 121 — o p 

Sunpson v. Wilkinson and Roberts v. 

Percival, followed. 

Heartley v. BankB, distinguished 
Fiyer v. Bodenham (1869) 38 L J CP. 185 ; 


L. R. 4 C. P 529 , 19 L. T. 645 ; 17 W. R. 294 , 
1 Hopw & C 204 —O p. 

Torish v. Clark (1886) 18 Ip L R 2S5 — 
O A i followed. 

Nicholson v Yeoman (1S89) 59 L ,T. Q B. 104 , 
24 Q B D 145 , 81 L. T 813 ; 54 J P 166 . 
1 Fox 150— COLERIDGE, O.J., MATliEW and 
WILLS, JJ. 

Townshend v. St. Marylebone (Overseers) 
(1871) 41 L J C! P 25 , L R 7 C P 143 , 
25 L T 749 , 20 W R 148 , 1 Hopw & 
Colt 606 ; and Drnitt v. Gossling (1888) 
58 L. J Q B 109 ; 60 L. T. 325 , Fox 
123 — COLERIDGE, OJ„ MAN 1ST V, aUcl 
HAWKINS, JJ , approved ami followed 

Bagley v Butchei (1897) 07 U.Q B 326 ; 
£1898] 1 Q B. 67 , 77 L T. 525 ; 40 W R 189 ; 
1 Smith 137. — BUSSELL, c J , weight and 
DARLING, JJ 

Stnbling v. Halse (1886) Colt 409 r 55 L. J 
Q B 15 , 16 Q B D. 246 ; 54 L. T. 268 ; 
49 J. P 727 — COLEKIDGE, o J , GHOVE 
and gave, jj ; and Hasson v, Chambers 
(1886) 18 L R Ii. 68 —O A , followed. 

Alexander v. Burke (1887) 22 L R. Ir H3.— 
C.A 

Hasson v. Chambers See now (as to four 
months’ absence only) 64 & 65 Viet, c 11, s 2 

Stribling v Halse, discussed. 

Barnett v. Hickmott (1895) Fox 412 , 64 L J. 
Q. B 407 , [1895] 1 Q. B 091 ; 15 R 256 , 72 
L T 236, 48W.R.284, 69 J P. 230 .— russell, 

0 J and wills, J. 

LORD BUSSELL, G j — It was aigued on behalf 
of the appellant that this case was concluded by 
Stnbluig v Halse. I cannot assent to that view, 
while recognising that we ought to be hound by 
that case so far as it extends In that case each 
shop assistant had a separate furnished bedroom 
structurally completely separate as a loom, and 
no one person in ins occupation of his particular 
bedroom shared light, air, warmth oi ventilation 
with any other room. It is stated in the 
judgment in Sir Ming v H also that a doubt 
which had been expi eased by tho present M R 
when L.J. was removed by a decision of tho 
Coiut of Appeal ; but theie is no lcpoited ease 
to this effect, and a rigoious search made at my 
instance has failed to discovei any record of such 
a case. The doubt theie xeferred to was whethei 
a pei son could be said to separately oocupy a 
bedroom as a dwelling-house wheie he dwelt 
partly in the bedroom and paitly in other looms. 

1 share this doubt, especially hi a case m which 
other rooms, for meals, and, other purposes, aie 
shared in common I should not here have referred 
to this doubt, but foi the facts — fiist, that the case 
which is said to have removed this doubt cannot 
be found , and, secondly, because in the Iiish 
case of Hasson v. Chambers (IS lr L. R. 68) two 
of the five learned judges in the Court of Appeal 
expressly dissented from Stribling v Halso, and 
the majority, while acquiescing in, it, can hardly 
be said to have approved of it Nor, in my 
opinion, is the doubt referred to removed by the 
5th section of the 41 & 42 Yi«J^26 — pp 410, 111. 

Barnett v. Hickmott, appeared 

Clutterbuck v Taylor (1896) 1 Smith 59 , G5 
L J. Q. B 314 , [1896] 1 Q. B. 395 ; 74 L T. 
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177; 4-1 W. H 531 ; 60 J. P. 278 — G A ESHER, 
m.r. and lopes, L J , rigby, lj. rh renting 


Cook v. Humber (1S62) II C B (ns) 38; 
31 L J C P 78 , K & Gt 413 ; 8 Jur 
(NS) 698 , 5 L T S38 , 10 W. E 429, n , 
commented on. 

Thompson ». Waid (1871) 40 L J CP 169 , 
I, R 6 C. P. 327 . 24 L T 679 , 1 Hopw & C 
530, 637 , 19IV. K 0 L. Dig 53— cr 


Cook v. Humber and Stamper v Sunderland 
(Overseers) ( 1 S 0 S) 37 L J.M C. 137 ; L,R. 
8 C P 388 ; 18 L. T 682 , 16 W E 1063. 
— C.P , adopted 

Baines v Peters (1869) 1 Hopw. & C 251 , 38 
UOF 266 ; L R. 4 C P 639 , 17 W R. 970 

Cook v Humber and Thompson v. Ward, 

conmdeicd 

Stamper v Sunderland (Overseers), discussed. 
Boon u Howaid (1874) 43 L J 0. P 115 ; 
L II 9 C P 277 ; 30 T, T 3S2 , 22 W. E. 635 , 
2 Hopw & C 208 — o P 


Cook v, Hnmber ; Thompson v. Ward and 
Stamper v. Sunderland (Overseers), ooit- 


siden tl. 

Bindley v Baylis (1881) 31 1JQ.B. 183 ; 8 
Q B. D 195 , 46 L X 253 , 30 W 11 823 ; 45 
J P 847; Colt 163— 0 A JESSEL, M.B , BAG- 
GALL AY, BRETT, COTTON and MOTLEY, L JJ 


Toms v. Inekett (1847) B C B 23 , 2 
Lutiv Reg Cas. 19 , 17 L. J C P. 27 , 11 
Jui 993, held partly our ruled 
riffley v. Maclean (1869) LB 5 0. P. 262 , 39 
L J. 0. P. 116 ; 1 Hopw. & Colt. 371 , 22 L. T. 
213 , IS IV E. 732.— O.P. 

BRETT, J — Cook v Sum her {supra) has been 
supposed to have overruled 7 oms v. Lnoltett ; bat 
it cfoeB so only so far as that the Court rather 
approve of what was thrown out by Williams, J. 
than of the opinion pronounced by the other 
judges The latter case, so far as it goes, stands 
as an anthonty to show that a warehouse, shop, 
or countmg-house may he pait of a house, that 
is, that those woids are to he conbtiued according 
to their ordinary and popular meaning — p 262. 


Toms v huokett, dictum adopted. 

Morton t. Palmer (1881) 51 L. J. Q. B 7 j 46 
L. T. 426 , 30 W E 116.— C.A. 


Barnes v. Peters (1868) 1 Hopw. & C. 261 ; 
38 h. J C. P. 266 , L. R. 4 C P. 539 ; 17 
W. R. 970 — c.J>., not followed. 

Byrne « IPDouogh (1874) Ir. R, 1 Reg. Ap. 
175— EX OH 


Cullen v. Patterson (1S85) 18 L. R. Ir. 274, 

approved 

Hersant r. Halse (1886) 56 L. J. Q. B. 44 ; 
18 Q B. D. 412 ; 56 L T. 337 ; 36 W R 603 ; 
51 J P. 1SS , Fox, 12. — COLERIDGE, 0 J., 
pollock, B and smith, J 
Hersant v. Halse, followed. 

Jones v. Kent (1888) 58 LJ. Q B 106 ; 22 
Q. B D. 204 ; 60 L T. 320 , 37 W R. 303 , 
1 Fox 109 —Coleridge, cj., manisty and 

HAWKINS, JJ. 

Agnew v. ReiJI?*(3853) 2 Ir. C, L. R 560— 
ex. ch. , aSd Muldowney v Maloolmson 
(1804) 15 Ir. C. L E. 375 —EX. CH , 
diteuued 

Medivm r. Streeter (1869) L. R. 4 O. P. 488 , 


SSL J f! P 180 ; 1 Hopw & C 157 , 19 L T. 
827 , 17 W. U 380.— C P 

McGafflgan. v. Riddell (1890) 28 L. R. Ir 
257.— C. A , followed 

Palmei i. Wade (1893) [1894] 1 Q. B. 
268 , Fox 323 , 10 E 416 , 70 L T. 407 ; 58 
J P 511 —COLERIDGE, CJ, LAWRANOE and 
COLLINS, JJ , 

Abel v Lee (1871) 40 L J O P 154 , L. R. 

6 C P 365 , 23 L. T 844 , 19 W R. 625 
— o p , explained and dieting tanked 
Cull v Austin (1872) L R 7 C P 227 . 41 
L. J C P 153 , 1 Hopw & Colt 741 , 26 L. T. 
7l>7 , 20 W R 803 —C.P 
brett, J (for the Court), — In that case, 
Abel, the appellant, claimed, in 1870, to he 
placed on the legistei undei sect 3 of the 
liepiesentation of the People Aot, 1867 It 
was conceded that he was duly qualified in 
all other iespects, but it was objected that 
he was disqualified by reason of not having 
paid a late marie in lespect of tho qualifying 
pi onuses on the 18 th of June, 1869 , made, there- 
fore befoie the commencement of the qualifying 
year. The answci lelied on to this objection 
was, that, aftei Octobei, 1869, that is to say, 
during the qualifying year, the payment of this 
rate was duly excused The revising banister 
disallowed the vote It was argued on the appeal 
that the only lates which it was necessary that 
the proposed voter should have paid were those 
made and allowed within the qualifying year, 
and that the excusal by magistrates, whenevei 
made, from payment of any rate, relieved the . 
proposed voter from the obligation, as matter of 
qualification, of having paid such late. Both of 
these aiguments were overruled by the Court on 
the giound of the dtffeieuce of the woids used in 
the suh-sect. of sect 3, and on the largeness of 
the words used in sub-sect. 4. Inasmuch as the 
rate in question, viz, that of June, I860, was 
made after the 5th of January of the year pie- 
ceding the qualifying yeal, the question under 
discussion m the present case was not raised in 
that case. The expressions of the judges weie 
pointed to the argument that payment was only 
lequuerl of the rates made within the qualifying 
yeai In that case it was necessary to point 
out. the largeness of the words used m sect 3 
of the Repiesentation of the People Act, 1867 ; 
In this case it has been neoessaiy to consider 
how far that laigenoss required limitation — 
p. 240 

Rex v. MitoheU (1803) 10 Bast 611, dis- 
aimed. 

Ford v Hart (1873) L R 9 0 P 273 , 43 
L. J. C. P. 24 ; 29 L. T. 685 ; 22 W. R. 159 ; 2 
Hopw. & G 167 — C.P. 

brRtt, j. — T he only decision which raises any 
difficulty in my mind is Re,v v. Mitchell. But 
that arose upon difleientwords-fiom those which 
govern the present case. Here tho question is, 
whethei under sect 32 of the Reform Act there 
has been a sufficient residence Theie, the ques- 
tion was, whethei’ there was a right to vote as an 
inhabitant under a cliartoi. Ah I understand 
that case, it was held that, on the pioper con 
smiction of the charter, a person might be an 
inhabitant without dwelling in the' borough 
Inasmuch as he had his house and establishment 
there, and liis family, it was considered that’ he 
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wan what would be generally meant by an m- 
habitant, and would be commonly called so, ancl 
so was witlun the meaning of the chattel It 
'does not appeal to me that that case can govern 
the construction of theActweaienow considering 


Ford v. Hart, followed 
Bex v Mitohell, not followed 
Ford v Barnes, Ford”! Elmsley (1885) 55 
L J Q B 24 , 16 Q B D 254 , 53 L T. 675, 
81W B 78 , (Jolt 396 , 50 J P 37 —Coleridge, 
0 J., GEOVE and CAVE, jj 


GAVE, J (reading the judgment of the whole 
(hurt) — Wcwcro picssed on the one side with 
the ease ot i'orrl v. Sort, and on the other side 
with the ease of Ro.o v. Mitohell. In our judg- 
ment, the ease falls within the punciple laid 
down in Ford v Sort. If the two cases are 
inconsistent, we think the latter decision should 
bo followed. 


Atkinson v. Collard (1885) 55 L. J Q B. 
18 , 16 Q B D 254 ; 58 L T 670 ; 34 

W It 75; Colt 375 , 50 J. P 23 — 

UOLERIDC4K, cj, geove and CAVE, jj , 
and Ford v Barnes, Ford v Elmsley, 
followed 

Spiltall v Brook (1886) Fox 22 ; 56 L. J. 

Q B. 48 , 18 Q B. D 426 , 66 L. T 364 , 35 

W It 620 — COLERIDGE, C.J , POLLOCK, B. and 
SMITH, J. 

Ford v. Barnes and Spittall v. Brook, 

followed 

Donoghue v Eioolt (1887) Fox 100 , 67 L. J. 
Q. B 122, 58 L T. 411.— Coleridge, O.J., 
POLLOCK, B. and HAWKINS, J 

Ford v Barnes. Sec now 54 & 65 Viot. c 11, 
s. 2 (as to four jponthB 1 absence only) 


County Voters 

Davis v, Waddington (1844) 7 Man & G 
45, n ; 14 L J O. P 45, com monied on 
Fernie v Scott (1871) 41 L J. C. P. 20 , L It 
7 0 P 202 , 1 Hopw. & C. 718 , 25 L. T 836 , 
20 W It 236 — O.p. 

Gadsby v Barrow (1841) 7 Man. & G. 21 ; 
8 Soott (NR) 799 , Barr. & Ain 283 , 1 
Lutw Beg. Gas 112; 14 L ,T C P 51 , 
8 Jnr. 1031. — O.P., distinguished. 

Huclcle ii Piper (1871) 41 L J O P 42 , 
L it. 7 C P. 198 | 1 Hopw & C 680 ; 26 L T. 
809 ; 20 W. B. 285.— o P. 


Murray v. Thormley (1846) 2 C. B. 217 , 1 
Lutw Beg Cas. 496 , Barr & Arn 742 , 
15 L J 0 P. 156 , 10 Jur 270 — op., and 
Hayden v Tiverton Overseers (1846) 4 C. B. 
1 ; 1 Lutw lteg Cas 510 , 16 L J. C. P. 
88 , 10 Jur 950. — 0 P , followed 
Heehs v Blain(1864) 18 C B (NS) 90 , 34 
L J C P 88 , H k P 189 ; 11 Jur. 
(N.S.) 18 , 11 L. T 4S0 , 18 W. K 262 — 
c p , distinguished 

Webster r Ashton-under-Lyne Oveiseeis, 
Orme’s Case (1872) L E 8 C. P 281 , 42 L J 
C. P 88 , 2 Hopw & O. 60 , 27 L, T 652 , 21 
W. It 171 —O.P 

bovIll, c.J — How, after these two decisions 
t [. Murray v, Thormley and Hayden v Tnerhm ], 
' I think it is hopeless lor the respondent in this 


case to contend that wo are not bound by what 
lias been treated as the law evei since the year 
1846, viz , that the possession of a icnt-charge, 
to satisfy the Kefoim Act, must be a possession 
in fact The question afterwards aiose in a 
different form In Seeln y Mam. a new view 
of the matter was suggested, viz , that when the 
giant of the rent charge did not take effect at 
common law, but by the Statute of Uses (27 
Hen 8, o 10), the statute executed the use in 
possession ; and so the grantee became at once 
m actual possession The case was argued en- 
tirely upon that footing. The lent-chaigo there 
undoubtedly came within the statute, and it was 
held that the person to whose use the grantee 
was seised was, by the effect of the Statute of 
Uses, to be deemed to be in possession of the 
rent-cliarge so as to satisfy the woids “ actual 
possession ” m sect 26 of the Beform Act So 
fai fiom dissenting from the previous cases of 
Mur my v Thormley and Hayden v Tiveiton, 
the Court expressly adopt them, and hold that 
the possession to satisfy sect. 26 must be an 
actual possession, but they came to the con- 
clusion that the claimant in tlie case then betore 
them was to be deemed to have been m such 
actual possession by the operation of the Statute 
of Uses. — p 293 

Haelis v. Blain, followed 
Webster v Ashton-under-Lyne Ovcraeoia, 
Hadfield’s Case (1873) 42 L J. 0 P 146 , L E, 8 
C P 306 . 2 Hopw & O 89 ; 28 L T. 901 ; 21 
W. E. 637— O.P. 


Heelis v Blain, fallowed 
Lowcoch r Broughton Oveiseeis (1888) Colt 
335 , 53 L. J Q B 144 , 12 Q B. D 369 , 51 
L T 399 , 32 W E 247 —coleridge, o j., 
HAWKINS and MATHEW, JJ 

• Webster v Ashton-under-Lyne Overseers, 
Onus’s Case ( supra ), referred to 
Savill i\ Bethell (1902) 71 L J Ch 652, 
[1902] 2 Cb 523 , 87 L. T. 191 , 50 W E. 580 

— O.A. COLLINS, M It., STIRLING and HARDY, 


Copland v Bartlett (1848) 6 C. B 18, 18 
L J. C. P. 50 . 13 Jiu. 127— op., and 
Beamish v Stoke (1861) 11 C. B 29 ; 21 
L J C P. 9 ; 2 Lutw. Eeg Cas 189 , 16 
Jur 597 ; 16 .T P 160 —0 p , considered 
Bobmson v Bunkley (1868) 15 C B (ns) 
478 ; 33 L J C P. 57 ; 1 Hopw & 1M , 
9 Jur (ns) 1342 , 9 L. T. 481 , 12 W. E 
202 , 28 J. P 438 — C.P ,, followed. 
Eolleston r Cope (1871) L. E 6 O P 292 , 40 
L. J. C P. 160 , 1 Hopw & C 160 ; 24 L. T, 
390 , 19 W B. 927 , 35 J P. 406 — C P. 

bovill, c.J — [The learned judge stated the 
facts of the above three eases (see p 298).] 
It was contended befoie us that i ? ohnson v. 
DmMcy was at vaiiance with tho two previous 
decisions, and vntually ovenuled them It is 
difficult to leconcile those decisions, and still 
moie difficult to distinguish the piesent case m 
principle fiom Robinson v. Dunking The ques- 
tion is ceitainly involved in much doubt and, 
but for the decision m the last case, I should 
have had no hesitation in as tho levising 

banister has done in this case, up^n the authority 
of Copland v Bartlett and Beamish, v. Stake, 
and upon the reasons of the very learned and 
eminent judges who decided those eases The 
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later case, howevei, o£ Rohm ion v Dunk lei/ 
having been decided, 1 think it is better to abide 
by that decision Thei e ai e also strong arguments 
in support of it — p 300. 

Hrnde v Charlton (18*66) 36 L. J C P 79 , 
L It. 2 C P. 104 , 16 L T. 172 , 15 AV R 
226 12 Jur (N s ) 1008 — C p , oonudered. 

Goveidale i Charlton (1878) 48 L. J. Q B. 
12S , 4 Q. B D. 104 , 40 L T 68 , 27 W R 267 
— OiA , COTTON, L J dlSteiltilig. 


C P II 26 ; 35 L. T. 511 , 25 W R 182 ; 2 
Hopw & C 324 — c P. 

Smith v Hall, adopted 

Uowen v Kmgston-upon-Hull (Town Clerk) 
(1S96) infra 

Harrison v Carter, followed 
Baker r Monmouth (Town Clerk) (18S5) 53 
L T 668 , 34 W R. 64; 49 J P 776 — Coleridge, 
: c j , grove and CAVE, jj. 


Bennett v Blame (1863) 15 O B (n a.) 518 

33 L. J U P. 63 , 10 Jur. (N s ) 130 ; 9 
L T. 506 , 12 AV R 175 , H. & P 36 — 
C p , followed 

Baxter v Brown (or Baxter v Newman) 
(1854) 7 Man & Cl 198 , 14 L J. C P. 
193; 8 Scott (N b) 1019; 1 Lutw Reg 
CaB 120, n. , 9 Jur 829 — C.P , disrvssei 
and distinguished 

Watson r Black (1885) 56 I. J Q.B 31, 16 
Q B D 27U ; 61 L T 17 , 34 AV R 274 , Colt 
418 —COLERIDGE, C J , GROVE and GAVE, JJ. 

gave, J. (deli rering the judgment of the Court) 
— The case of Banter v Brown was lelied on 
That case has been sometimes doubted and some- 
times distinguished. If the Court there meant 
to lay down the principle that members of au 
association cannot by agieement among them- 
selves divest themselves of any equitable interest 
in lands purchased foi the purposes of the asso- 
ciation, and cannot vest those lands m trustees 
flee fiom such equitable mteiest, that case is 
opposed to a cloud of authorities, and is not law. 
If, howevei, the Court there only meant to decide 
that m that case the parties had not agieed to 
divest themselves of then equitable Interests, the 
case is distinguishable. In the case now under 
consideiation it is clear that the members meant 
tg vest the freeholds in the trustees free from 
any equitable Interest m the individual members 
m the land itself, and to give to the member, of 
the association an interest m the profits of the 
concern only Theie is nothing contraiy to law 
m such an anangement, but one consequence of 
it is that the individual members have no equit- 
able interest in the fieeholds vested in the 
trustees, and consequently the decision of the 
revising barrister uas correct and must be 
affirmed. — p 35. 

Tepper v Niohols (1864) 18 C B. (ss) 121 ; 

34 L J C P 61, H S: P. 202 , 11 Jur. 
(NS) 18 ; 11 L T. 509 ; 13 AV. R. 270 — 
O P , followed 

AVadmore ft Bear (or Putney Overseers) (1871) 
41 L J C. P. 49 ; L. R. 7 C. P. 212; 26 L T 
28 ; 20 AV. E. 239.— c.P. 


^(1852) 


Capell v Aston (1849) 8 C- B. 1 ; 19 L J. 

Cl. P 28 ; and Collins "" ' 

12 C. B. 639 , 22 
distinguished. 

Maunders ». Seaison (1880) 50 I/. J, C. P 117 ; 
43 Jj. T 438 , 29 AV. R 2S9 , 45 J F 22 , 1 Colt. 
135 — GROVE, LINDLEV and WIPES, 




th V. Hall (1868) 
J &P lV'SkL J ( 
140 , trL. T. 418 ; 


15 C.B. (NS) 485; 
1. P 59 ; 9 Jur (NS) 
12 W It 172— C.P 


1340 , . . _ 

principle applied. 

Harrison r. Garter (1876) 46 L. J C P. 57 ; 2 


Harrison v. Carter and Baker v. Monmouth 
(Town Clerk), followed. 

Edwaids i . Lloyd (1887) 57 L J Q, B. 121 , 20 
Q. B D. 302 , 58 L T 409 , 52 J P 519 ; 
1 Pox 54. — COLERIDGE, CJ, POLLOCK, B. and 
HAWKINS, J. 


Harrison v Carter; Baker v Monmouth 
(Town Clerk) ; and Edwards v Lloyd, 

distinguished 

Cowen i. Kingston-upon-Hull (Town Clerk) 
.896) 60 L. J Q B 185 ; [1897] 1 Q B 273 , 75 
T 593 , 1 Smith 96 ; 45 AV R. 413 ; 61 J P 
56. — HAWKINS, GAVE and WRIGHT, JJ, 
hawkins, J.— In Hamsun v. Carter tho 
lands foiming the charity estate were devised 
to and vested in trustees — persons othei than 
the claiming voter Hcie they are vested m 
the biethiea themselves, and tho biethren, so 
long as they aie such, live in houses of which 
they aie foi the time legal owneis, and, though 
tlielr right to occupy is dependent on the will of 
the trustees, the power of romoval has never yet 
been excicised Again, here the funds are to be 
distributed to feeble, old, or necessitous persons 
— necessitous not necessarily meaning persons in 
extreme poverty In Harrison v Carter they 
were to be shared by the poorest inhabitants, and 
the paiticulai voter whoso vote was questioned 
was so needy as that (the money being distributed 
according to actual necessity) he was awaided 
the largest amount distiibuted to any one family 
There was also this further fact m Harrison v. 
Carter , that befoie 1867 tho person who was 
removed fiom the logister had nevei been m a 
condition to olaim a vote, the house he occupied 
being of insufficient value , whereas in the present 
case the claimant had with his piedecessois, for 
a longer period than 1882, been uninterruptedly 
allowed to vote in lespect of the samo qualifica- 
tion until 1896. In Baker v. Town Clerk of 
Monmouth poverty and mabihty to maintain 
themselves by their own exertions were found 
as the condition of the claimants to vote, and 
each occupant of an almshouse was requiied to 
wear a badge , and it was not suggested that any 
occupant had any freehold interest in the house 
lieoccupied. Following these two cases, Edwards 
v Lloyd and Due v Kent might also be cited as 
supporting to some extent the objection of the 
respondent. Those oases, howevei, aie distinguish- 
able m their material facts from that now before 
us, . . On the other hand Smith v. Hall 
strongly supports the case of the appellant to 
have his name upon the rcgistei 
cave, J — Another case is cited by the revising 
barrister, that of Balter v Town Clerk of Mon- 
mouth, to the decision of which I was myself a 
party That case is not to be found m the 
regular reports, and I feel some difficulty about 
it. If it merely follows Harrison v Carter, it is 
unnecessary to considei it , but if it is to be 
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taken as dissenting from linn won v Cat ter , and 
as laying down that a peison though legally 
entitled to participate in such funds is not 
.entitled to vote, then I think it is wrong 

Ghorlton v Lings (1868) 88 L. J. 0 P. 25 ; 
L1UCP 374 , 19 L T 534 ; 17 W S. 
2S1 ; 1 Hopw. fc C. 1. — o P , applied 
Beresford-IIope e Sandhurst (Lady) (1889) 
88 L J Q B 310 , 23 Q, B, D 79 ; 61 L T 150 , 
87 W. B 548, 53 J. P 805— a , a coleridge, 

0 J., ESHER, M It , COTTON, LINDLEY, FRY and 
I, OPES, L.JJ 


Chorlton v Lings, referred, to 

Beg (Moore) •« Abbott (1896) [1897] 2 Ii. E. 
362, — Q B. D, ; affirmed, o A. 

Bridges v. Miller (1S87) 57 L JQ.B, 125 , 
20 Q B D 287 , 58 L T 406 , 36 W. R 
509 ; Fox 47 , 52 J P 518— COLERIDGE, 
O.J , POLLOOIC, B and HAWKINS, J , and 
Smith v. Chandler (1888) 58 L J Q B 103, 
22 Q. B. D. 208 ; 60 L T 327 , 37 W E. 
351 , 53 J. P 199 , Fox 129 — COLERIDGE, 
O.J,, MANISTY and HAWKINS, JJ , lUs- 
tingiushed. 

Prescott r, Lee (1899) 68 L J Q B 906 , 
[1899] 2 Q B. 273 , 81 L. T. 43 j 47 W. E. 690 , 
1 Smith 197— o A lindley, m r,, smith and 

llOMER, L.JJ, 

lindley, m s —The objector did not put m 
the notice his place of ‘abode, which wa9 out of 
London, but he inserted his business addiess, 
which was within the borough , . The revising 
barrister has found as a fact that no one was 
misled by what was done, and he amended the 
notice by putting in the real place of abode of 
the objector. The question is whether he had 
power to do this . In Bridges v Miller the 
Court held that theie was no powei to amend bo 
as to turn what was really a bad objection into a 
good one That is an intelligible decision, but 
it does not apply in the present ease Smith v 
Chandler was a ease of a notice of claim by a 
lodger claimant which was bad Whetkei it 
could have been amended I do not know, because 
I have not sufficiently examined the provisions 
as to lodger votes But the ratio decidendi was 
that there was a rival form intentionally used hy 
the agents who would not use the parlinmentaiy 
form, and that which they used was cleaily bad 
Heie there is a good objection, and, if theobjeotoi 
bad given his right address, one to which the 
levismg bairistei must have given weight I 
enteitam no doubt that m this case there was 
powei to amend, and the appeal must be 
dismissed ' 


Notice of Objections. 

Woollett v Davis (1847) 4 C. B. 115, 16 
L J C. P 185 ; 1 Lutw. Eeg. Oas 607 ; 11 
Jur 477, followed 

Humphrey i Earle (1887) 57 L. J Q. B 124 , 
20 Q B D. 294 ; 68 L T 403 , 36 W li 510 , 62 
J, P 618 , 1 Fox 39 — COLERIDGE, C J , POLLOCK, 
B. and HAWKINS, J 


Humphrey v Earle, distinguished 
Sheldon v Flatoher (1847) 17 L J C. P. 34 ; 
5 C B 14 j 2 Lutw. Eeg Gas. 11 , 11 Jur 
949 — o P , followed. 

Hicks r. Stokes (1892) [1893] 1 Q B. 121 ; 5 
E. 96 , 41 W. E 123 , Fox 303 , 57 J. P. 678 - 
COLERIDGE, C J , HAWKINS and CAVE, JJ. 


Coleridge, c J. — Accoidmg to the authority 
of Sheldon v Flatiher , and according to good 
sense, I think that the objectors’ places of abode 
were sufficiently described The decision m 
Sheldon v Flatoher seems to me to be duectly 
in point. We have been piessed with Humphrey 
v. Earle, but the distinction between that case 
and the present is that theie theie was no finding 
that the persons objected to had not been mibled , 
and the Court seem to have thought that the 
omission of the woid “ the ” befoie “ churchyard ” 
might have misled them into supposing that the 
addiess dul not lefei to the chuichyard in Peters- 
field, wheieas here the revising bamstei lias 
found, as a fact, that no one lias been misled 
or inconvenienced by the omission. 

Tudball v. Bristol (Town Clerk) (1843) 511 1: 

G 5 , 7 Scott (n r ) 486 , 1 Lutw Keg, Cas 
7 j 13 L J. C P. 49 , 7 Jur. 1041 ; Bair.fc 
Am. 8 — c.P , approi ed 

Bright a Devcnish (I860) 36 L J CP 71 ; 

L R. 2 C. P. 102 ; 12 Jui. (n s) 1019 , 15 L. T. 
471 , 16 W E 225.-0 P 

Parkinson v Brophy (1864) 15 Ii. 0 L R 
346 .— ex. oh , dissented from 
Jones r Jones (1865) L. B, 1 C P 140 , 35 
L J. C P 94 , 1 H & E. 341 : H & P 320 , 12 
Jur (NS) 123 , 13 L T 633 ; 14 W R 204 — c P 
erle, c.j. — We are to assume that the legis- 
lature has a leasonable intention, and when the 
words of the Act aie not express we aie so to 
inteiprct them as to give effect to those inten- 
tions It was on this ground that the Court 
held that the place of abode of the objector was 
essential, and that the year should be given in 
the date, as inconvenience might aiise to the 
person objected to by their omission. I cannot 
see that it can make the smallest diffeience to 
any one whether the day of the date coincides 
with the day on which the signatuie is actually 
wiitten or not Such being the ground of the 
English decisions, the question came befoi e the 
Iiish Court in the case of Parkinson v Bropluj 
There is no body of judicial men for whom I 
have a higher lespeet than the Irish judges, but 
I do not think that the Act so cleaily requires 
the exact day of the signature to he inserted as 
the majority of the judges m that case thought 
it <bd, and we must therefoie look to tho pm pose 
of the Act , and I agiee with Hayes, J , and 
think that the present ease is distinguished from 
those previously decided by the fact that it can 
be of no importance to anyone « hether tho datu 
contains the exaet day of the signatuie of the 
notice or not, and I am of opinion, theiefore, 
that it is not neeessaiy that it should do so — 
p 143. 

Jones v. Jones, distinguished 
Smith r Chandler (1S88) 58 L J. Q B. 103 ; 22 
Q. B. D 208 , 60 L T. 327 , 87 W E. 351 , 58 
J P.199, Fox 129— COLERIDGE, O.J, MANISTY 
and HAWKINS, JJ 

Allen v, Greensill (1817) 4 C B 1O0 ; 16 
L J C P 142 , 11 Jur. 476 , 1 Lutw 
Eeg Cas 592 — O P , followed 
Gifford i’ St Luke’s, Chelsea (1889) 59 L J 
Q. B. 98 . 24 Q B. D 141 , 61 L. T. 810 ; 54 
J P 230 , 1 Fox 139.— UOLlBUgGE, O J., MATIIEW 
and wills, JJ ^ 

■ I Childs v. Cox (1S87) 20 Q. B I). 290 ; 5S 
1 L T, 338 ; 36 W R. B05 , Fox 84 — 
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COLERIDGE, CJ., POLLOCK, B. and 
HAWKINS, J., orgrruled 
Kemp i. Wanklyn (1804) 63 L J. Q. B 520 ; 
[1894] 1 Q. B. 583 , 9 B 325 ; 70 L T. 478 , 12 
W. B. 369 , Fox 360 , 58 J. P.605 — C A. ESHER, 
MR, LOPES and M TOY, L JJ , retcrsinq (1893) 
[1894] 1 Q B 265.— COLERIDGE, C J., LAWRANOE 
and COLLINS, JJ 

lopes, l.j .’ — Childs v. Coat was, m my ]udg- 
ment, wiongly decided and ought to heieveised 
The Court theie says that the case shows that on 
August 20th no ordmaiy course of post ’’ existed; 
but that is not so Theie was an “ ordinary 
course of post,” by which the notices would have 
been delivered in time, if nothing had been done 
to intercept them. 

Re thing Hamster 

Bartlett v. GibbB (1848) 5 Man & (4. 81 , 
7 Scott (NB) 609 ; 13 L. J C. P 40; 
Bari & Arn 98 , 1 Lutw Beg Cas 73 — 
C P , and Omona v. Bowdler (1817) SOB. 
65 ; 17 L J. C P 70 , 2 Lutw Beg Oas 
59 ; 11 ,lui. 1041 — O.P , considered 
Bendle t Watson (1871) L B 7 C V 163 , 41 
L J. G. P 15 , 1 Hopw & Colt 591 , 25 L. T 806, 
20 W. B 145 — C P 

WILLES, j.— The cases of Bartlett v. Qtbbs and 
Onions v. Rowdier must be taken m connection 
with the decision In Flounders v Bonner (2 C B 
68, sec col. 984) and Hitch ins v Brown (2 C B 
25) In Flounders v. Homier, Erie, J. seems to 
have been of opinion that, if the numbei had 
been supplied, the barrister would have been 
bound to amend. Both the cases of Bartlett v. 
Gibbs and Onions v. Houidler are cases in which 
the chaiacter of the qualification would have 
been changed by the amendment because the 
claim was in respect of the occupation of ' 
house, whereas the real qualification was 
respect of the occupation of two houses In 
the one case there was no reference at all to the 
fiist house, m the othei, no refeience to the 
second. The real qualification was totally 
different from that described — p 168 

Bartlett v. Gibbs and Onions v. Bowdler, 

applied 

Bendle v Watson (anil see infra i), dis- 
tinguished. 

Porrett v Lord (1879) 49 L J. C P. 176 ; 6 
C'. P D. 65 , 42 L. T 28 , 28 W R 893 , 
Colt 46 ; 44 J P. 186 — o.P.D , dissented 
f>am, 

Foskett i . Kaufman (1885) BB L. J Q B. 1 , 
16 Q. B. D. 279 , 64 L T. 64 ; 34 W. ft. 90 , 
Colt. 466 , 30 J. P. 484.— c A. 

ESHER, m.r. — -M y view of sect. 24 and its effect 
with regard to sub-sect, 13 of sect 28(41&42Vict 
c. 26) would make the decision in Porretty.Lord 
too strict, and one with which the reasons for 
our decision are inconsistent Therefore, 
ought to declare that m our opinion 1 
decision is too strict, and one with which we 
cannot agree 

. [COTTON and BOWEN, L JJ. agreed with Loid 
Esher in his remarks upon Porrett v. Lord, and 
followed the case of Bartlett y Gibbs ] 

Foskett v Karf-Tan, followed. 

Plant r Perth. (1890) 60 L J. Q B 38 
[1891] 1 Q. B. 256 , 63 L. T. 730 ; Fox 206 , 56 
J. 1‘. 277, — C.A. ESHER, M.E., LOPES and 


Bartlett v. Gibbs , Foskett v. Kaufman, and 
Plant v Potts, followed. 

Hu cum v West Ham (Town Clerk) (or Hilleary) 
(1894) 63 L J Q B 306 , [1894] 1 Q B, 579 ; 9" 
K 271 , 70 L T 603 , 42 W R. 321 ; Fox 
345 , 58 J P. 510.— O.A LINDLEY, KAY and 
SMITH, L JJ. 

Foskett v Kaufman , Plant v. Potts and 
Hitohins v Brcrtvn (1845) 15 L ,T C P. 
38; 2 C B. 25 ; 9 Jm. 1058 — 0.P , 
discussed 

Scatter ». Rodenek (1895) 65 L J. Q B. 145 ; 
,896] 1 Q B 91 , 73 L T. 576 , 44 W. B. 205 ; 

. Smith 22, 36 —RUSSELL, C. J., GRANTHAM and 
williams, JJ , williams, J dissenting in part 
See judgment. 

Foskett v Kaufman and Bendle v Watson 

(supra, col 983), applied. 

Kitchen i Johnson (1898) 08 L J. Q B 11 , 
(1899) 1 Q.B. 95 , 79 L T 422 ; 47 W. B 110. 
—RUSSELL, O J„ WILLS and LAWRANOE, JJ 


Foskett v. Kaufman, dicta followed 
Lord v. Box (1891) 61 L J. Q B 60 , [1892] 
1 Q B 199 , 65 L. T 617 , Fox 266 — 

COLERIDGE, O.J., WRIGHT and COLLINS, 
JJ , not followed 

Qooduchr. Great Grimsby (Town Clerk) (1901) 
71 L J K. B. 99 , [1902] 1 K. B 801 , 85 L T. 
-33 , 60 W. R 170 , 65 J P. 758. 

LORD ALVERSTONK, C J — In Fnslictt V. Kaltf- 
an the Court of Appeal virtually decided 
that where such a declaration has been made the 
levismg banister has power to make an altera- 
tion in the deseiiption of the qualification, which 
he could not otherwise have made. . . . It is 
true that m Lord v. Face, where the voter had 
made a declaiation, a Divisional Court , . held 
that the revising banister had no power to altei 
the description of the qualification. In that 
howevei, the important fact that a declara- 
had been made was not prominently brought 
ie attentiou of the Court. If the decision in 
that ease conflicts with the view I have expressed, 
it seems inconsistent with the judgments of the 
Court of Appeal in Foskett v. Kaufman. In 
my opinion we aie bound by the latter ease and 
should follow it.— p. 101. DARLING and OHAN- 
nell, JJ. concurred 


Beg Cas. 365 ; 10 Jur. 207 — OP, diota 
oanjirmed 

Bailow r. Mumford (1866) 36 L. J. C P, 65 ,. 
L R 2 C. P 81 , 12, Jui. (ns.) 964 ; 15 L. T. 
441 , 16 W R. 221.— o.P 

BirkB v Allison (1862) 82 L. J. C P 51 ; 
13 C B, (N S ) 24 ; 9 Jur (N.S ) 692 ; 7 
L. T. 786 , 11 W. E. 90— op., dicta 
applied. 

Wear River Commissioners r. Adamson (1877) 
47 L J. Q. B. 193 ; 2 App. Cas 743 , 37 L. T. 
543 ; 26 W. R 217 ; 8 Asp M. C, 521 .— h.L. (e ). 

Davies v Hopkins (1857) 3 C. B (n S.) 376 , 
27 L. J. C. P 6 ; 4 Jur. (ns ) 090 ; 6 
W. R. 68 — c p., followed 

Leonard v. Alloways (1878) 48 L J. C. P. 81 , 
40L.T 197 .— op. 

Davies v Hopkins, distinguished. 

Hersant r Halse (1886) 56 L. J. Q B. 44 , 18 
Q. B V. 412 ; 56 L T. 337 , 35 W. K 503 ; 51 
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,T, I> 133 , Fox 12— COLERIDGE, C.T, POLLOCK, 

13 and SMITH J 

Stowe v Jolliffe (1874) 43 L J C P 265 , 

L E !) C P 734, 30 L. T 795 , 22 W. R 
91 1 . — c.P., followed 

Hayward i Scott (1879) 49 L J. C, P 167 ; 

5 0 P D 231 , 28 W R 98R ; 44 J. P. 122, 1 
Colt 7li— OP 4 

Foster y. Mulhall (1859) 10 IrC.LE 532 
— hx cur,, fit wit used and explained 

Williams r. Blakeway (1902) 1 Smith 304 , ^ 
L T. 231 ; 51 W E 127 , 67 J. P. 11 — ALVER- 
K'L'ONE. C..T , WILLS and ORANNELL, JJ 

I Election op Members 
G roves v Groves (1829) S Y, & J. 163 — 
ex ch eq , nhseried upon. 

Oava t Mackenme (1877) 40 L. J Ch 564 , 
37 L T 218 

.TESSEL, M.B — In Gram v Grin m, with 
deference to Alexsmdei , 0,B , who was a veiy 
considerable lawyer, I should have amved at an 
opposite conclusion upon the facts as stated, 
that the defendant had not paid anything foi 
the cstato, and did not say who had, and that the 
plaintiff had always been m possession — p 565 
Haswell v. Stewart (The Wigton Case) 
(1874) 1 Ct of Bess Cases, 4th senes, 925, 
iitirfitilly (Imputed from. 

Woodwaul r Sarsons (1875) 32 L T 867 , 
44 L J C, P 298 , L R 10 C P. 738. 

LOUD ooleridge, o J (for the Court).— We 
are aware that in so applying the principles we 
have deduced from the statute, we are acting 
apparently in opposition " 


cast upon the presiding officer, Keating and 
Brett, JJ. entei taming the opposite view We 
think it right, however, to say that we adopt 
the latter view, which ceilamly is most m 
accordance with what seems to us to have been 
the intention of the legislature. — p 761. 

Eiirina v. Onslow, Guildford Petition (1868) 
19 L T. 528— WILLE9, J. in Chambers, 
didinqurdied. 

Monro r. Balfour (1892) [1893] 1 Q B 118 ; 
5B 23 , 67 L. T. 526 , 41 W. R 143 ; 67 J. P 
789.— OOLERIDGE, 0 J. and WILLS, J. 

Coleridge, O J — I should yield implicit defer- 
ence to that great authority, Wllles, J , if 
in point In the present case ; in my 

, however, It clearly is not It is true 

that the Guild foi A Petition, was a case of a claim 
of a scrutiny . but the petitioner further asked 
that, if in the course of the scrutiny anything 
should turn out which, If known previously, 
Would have invalidated the election, then the 
election should be invalidated, although the 
claim of the petition was for a scrutiny only. 
Under those circumstances, Wllles, J. thought 
that the petition contained matter which 
brought it within the operation of rule 6 as well 
as of rule 7 I need do no more than say that 
the facts of the present ease are wholly different 
[the part of the potation in question simply 
claiming the seat and not that the election 
should be invalidated], 

Munro v. Balfour, fallowed 

Lenhamv. Barber (1 883) 62 L. J. Q B. 312 ; 

10 Q B D 293 ; 31 W R 428 , 48 J. P. 

23, digtimmmlieil 

Rushmere t. Isaacson (1892) [1898] 1 Q. B. 
118 ; 5 R 88 ; 41 W. R 124 , 57 J. P 790.— 
pollook, b and hawking, j. 

, pollook, B.— It is cleat that the case of Pdm- 
Word, [ Unham v Barber], a small borough, which 


t 1 . ou ie of the decisions 

in The Wi titan Cane (llaxmell v Stewart), but 
there may have been evidence m that ease which 
does not exist m the previous one, and which | 
made many of the marks there evidence of 
identification which the mere presence of such 
marlis here does not. If this was not so we 
respectfully differ from the strict view taken by 
the maionty of the learned judges who decided 
that ease, and adhere to the view of Lord 
Benholme given in that case. — p. 878. 

Woodward v. Sarsons, approied 
Phillips r Goff (1886) 55 L J. Q. B. 612 1/ 

Q B. D 805 ; 35 W. K. 197 , 60 J P 614 — 

OOLERIDGE, C J. and DENMAN, J 

Prolroring v James (1878) L. R. 8 O. P. 489 , 

42 UC P. 217 , 29 L T. 210 , 21 W. B. 

786, nonttideied , I1IUCS ,, ^ - 

Ackers Howard, Thoinbuiy Division of fi 898 ] \ Q B 495; 78 L. T 137, 46 W R. 859. 
Gloucestershire Election Petition, In re (18 HH) [_ , SMITH okittY and oollinS, L JJ. 

If, G B D 739 , 55 L. J. Q B 273 ; 34 W R | 

609; 54 L T 651 ; 50 J P. 519— OOLERIDGE, 

C J , HAWKINS and MATHEW, JJ 
hawkins, J. (for the Court) — It 


ild be kept in a state of ferment until the trial 
of the petition was over, affords but a vei y slender 
analogy to the presont case . Stepney is a large 
and populous division, and there is no reason to 
suppose that it would be greatly disturbed by the 
proceedings in connection with the petition It is 
essential that tame should be allowed the respon- 
dent to get up his case, and, if this wore an isolated 
case, I cannot doubt that ten days would not be 
longer than would be reasonably necessary — 
p. 120. 


sary for the ’decision of the present case fm us 
to deteimme whether 01 not it is the duty of the 
presiding officer to look at the ballot paper of a 
voter, and see that it is maiked with the official 
maik before it is placed in the box ; nor what 
course he should pursue if a voter attempted to 
put in the ballot box a voting paper which is 
obviously without an official maik. Ibis m a 
matter upon which the judges of the Couit of 
Common Picas weie equally divided m the case 
of Platen ng v. James, Bovill, C J. and Grove, J. 
entertaining the opinion that no such duty is 


Wells v Wren, Wallingford Election Peti- 
tion, In re (1880) 49 L J C. P. 681 , 6 
C P D 546. — O p d , followed 
Moore r Kennard, .Salisbury Election Petition, 
r reTsSS) 52 L. J Q B 285 , 10 Q. B D 290 , 
.8 L T 236 , SI W R. 610 , 47 J. P 343.— 
pollook and mANISty, jj. a 

Darter v. Mills (1874) 43 L. J. C P 111 ; 
L R 9 C. P. mr^W B. 818.— O.P., 
d%stvnguislietl. , T 

Marshall r. James, Taunton Election, In re 
(1874) 43 L. J O. P 281 ; L. R. 9 C. P. 702 ; 22 
V-R-738, 30 L.T 5rU— cp. 
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Peel v- Hill, Tamworth Election Petition, 
In re (1870) 39 L J. G 1’ 89 , L II 5 
G P, 172 , 22 L T 98 , 18 W E. 605 — 
C P., followed 

'Illicit r. Stracey (1R70) S9 L J G P 93 , 
U5CP 185; 22 L . T 101 , 18 W. B 631 — C.P 
Cooper v Slade (1856) 6 El & B1 447 , 25 
L J Q B 321, 2 Jur (ss) 1016— EX. OH; 
reversed, (1858) 6 H L. Cas 746 , 27 L. J Q B 
449 , 4 Jur (n s,) 791 , 6 W E. 401 — h l (e.) 
Cooper v Slade, applied. 

Milncs r. Bale (1875) 44 L J. G P 336 ; L E. 
10 0 P 591 , 33 L T 174 , 23 W E. 660.— OP 
Drlnkwater y Deakin, Launceston Petition, 
In re (1874) 43 L J C. P 355 ; L E 9 
0. P. 626 , 30 L. T 832 — C P , applied. 
Beresford-Hope i . Sandhurst (Lady) (1889) 58 
L J Q B.3I6, 23 Q B D. 79 , 01 L T. 150 ; 
37 W. K 548 , 53 J P. 8015 — C A (i«/m). 

Bag y Price (1871) L E. 6 Q B. 411 ; 24 
L T 387 — Q b , dissented from 
Reg i Holl (1881) 50 L. J. Q B 763 , 7 
Q B D. 576— a A, bramwell, brett and 
cotton, I. JJ.. affirming 46 L T. 69 , 46 J P. 
33 —COLERIDGE, C J , MANISTY and BOWEN, JJ 
bramwell, u — I think the case ot Reg v 
Price was wrongly decided, and I have so strong 
an opinion on it that I must give utteiance to 
It notwithstanding the opinion of the learned 
judges there. 


2 Municipal 

Reg, v. Exeter Corporation, Dipstale, Ez 
parte (1S68) L H. 4 Q B 114 ; 19 L T 
432 —BAIL COURT, fallowed 
Purves i Wimbledon and Pntney Common 
Conservators (1890) 62 L T 529 — KEKEWICH, j 

MoOlean v Pritchard (1887) 20 Q B. D 
285; 58 L, T 837, 36 W E. 608; Fox 
94 , 52 J P. 519.— COLERIDGE, C J., POL- 
LOCK, B. and HAWKINB, J., distinguished 
Marsh i. Esteem t (18S9) 69 L J Q B. 100 
24 Q B D 147, 38 W. E. 495; 54 J. P 
294 , 1 Fox 157— ColeridGE, C J, wills and 

MATHEW, JJ 

wills, j.— In the case refeired to . the 
occupation was admitted to he occupation by 
virtue of service Here the labourers were not 
required to reside in the cottages, but weie 
allowed to leside in them as a privilege. It 
would be an abuse of language to call residence 
undei such conditions occupation by virtue of 
service. 


Beg. v Mitohell (1S09) 10 East 511, super- 
seded by 54 & 55 Viet c 11, s 2 


Beg. v. Harrald (1872) 41 L. J Q. B, 173 , 
L E. 7 Q B. 361 ; 26 E T 616 , 20W E 328.— 
Q B, See Local Government Act, 1894 (56 k 57 
Tict. c. 73), s. 43 


Beg. v Boohester Corporation (1867) 27 
L J. Q B 45 ; 7 El & B1 910 , 3 Our. 
(N.S ) 1097 — Q.B , followed. 

Beg. i, Eorth BierleT Overseers (1858) 27 
L. J M C. 275 ; ELJ31. & El. 519 ; 4 Jur (N s.) 
784 — Q B. 


L T 150 , 37 W. K. 548 , 53 .1 1*. 805 — 
c.A., applied 

lie riouza o . Cobden (1891) 60 L 0 Q. K 533 „ 
[1891] 1 Q. B 687 ; 65 L T. 130 ; 39 \V E 451 ; 
55 .T P )()5 . — a A. COLERIDGE, O.J , ESHER, M It. 
and FRY, L.J 

Beresford-Hope v Sandhurst (Lady) See 
London Government Act, 1899 (62 k 63 Viet, 
c. 14), B 2 * 

Lewis v. Carr (1876) 46 L J. Ex 314 ; 1 
- Ex. D 484 ; 30 L. T. 44 , 24 W E. 940 — 
O A., followed 

Fletcher r, Hudson (1881) 51 L J Q B 48; 
7 Q. B. D. 611 , 46 L. T. 125 , 80 W B 349 ; 
46 J P 372— a.A 

Nell v. Longbottom, Louth Municipal 
Election, In re (1894) 63 L J. Q B 490 , 
[1894] 1 Q B. 707 ; 10 E 193 ; 70 L T 
499 —mathew and CAVE, jj followed. 

Bland i Buohanan (1901) 70 L. J. 1C. B. 466 , 
[1901] 2 K B 75 , 84 L T. 390 , 19 W. E. 601 ; 
65 J P. 404 — DARLING and CHANNELL, JJ. 

Beg v Bangor Corporation (1886) 56 L, J. 
Q. B 826 ; 18 Q. B. D. 319 , 35 W. E 
168 i 61 J. P. 51.— o a (affirmed m h.l , 
infra, now. Pritohard v. Bangor Corpora- 
tion), folloiced 

Eeg i Douglas (1898) 67 L J Q B. 406 ; 
[1898] 1 Q 13 660 , 78 L T 198 i 46 W. E. 
377; 62 J P 277 —RUSSELL, o j. and WRIGHT, J. 

Eeg. v. Coats (1854) 3 El. k Bl. 249 ; 2 
C L. E. 947 , 23 L. J. Q, B, 133 , 18 Jur. 
378.— Q B , discussed 

Putohaid r. Bangor Corporation (1888) 57 
L J Q. B. 318 , 13 App. Cas 241 , 68 L. T. 502 ; 
37 W.E. 103, 52 J P 564— HL (e.) LORDS 
HALSBURY, LO., WATSON, FITZGERALD, HER- 
SCHELL and MACNAGHTEN. 

lord herschell.— I quite agree . . . that 
it is not necessary on the present oocasion to 
come to any conclusion as to whether that ease 
was rightly decided, or whether if rightly decided 
it is applicable, having regard to the altered 
legislation with which we have to deal. But it 
seems to me that, so far as regards the question 
whether an alderman is capable of standing as a 
candidate for the office of councillor, the ease of 
Reg. v Vaults was not a consideied decision of 
the Court of Q B According to the report of 
the ease to which our attention haB been called, 
it was assumed, and was necessarily assumed, 
that the candidate was ineligible because it had 
been so determined m another proceeding, as I 
undeistand, with reference to the particular case 
and the particular individual The decision, 
therefore, if it be a decision of the Court of Q. B. 
with regard to the eligibility or non-eligibility of 
an alderman, was pronounced in an earlier case 
of which no leport appears to be forthcoming 
except one contained in the local papers of the 
period , and, so far as we have learned from the 
information which has been afforded to us, the 
case leally was not argued there, because the 
learned counsel who appeared to contend m 
favour of the eligibility of the alderman inti- 
mated that they should’ have great difficulty in 
doing so, and practically abandoned the ease, 
upon which of couise the decision followed 
against them — pp 321, 322, 


Beresford-Hope y Sandhurst (Lady) (1889) 
58 L. J. Q B. 361; 23 Q B D 79 , 61 


Monks V. Jackson (1876) 46 L. J C P. 162 ; 
1 O. P D. 683 , 35 L T. 95.— O.P.D.; and 
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Pritchard v. Bangor Corporation {supra), 

distinguished 

ITtuford c Lynskey (1899) (!S L, J Q. B 599 , 
—[1899] 1 Q B. 852 , 80 L. T. 117 , 17 W II 653 ; 


Wright, J (fni self and bruce, j,). — We are 
unable to discover any matenal difference 
between the language of the Acts on which 
Monks v Jackson was decided and the language 
of the Act of 1882, on which this case depends ; 
and although the consideiations which have led 
us to a conclusion in favour of the present 
petitioner’s right to maintain Ins petition were 
not presented to the Court in Monks v Jackson, 
we ought to follow the decision m that case if it 
can be supported since the Bangor Case (see per 
Lord Hersohell at p. 257), and if it is in point 
Wc think, though not without doubt, that it is 
not in point. The decision was that the peti- 
tioner had not been nominated in fact, and 
therefore were not qualified to petition Here 
the petitioner was duly nominated m fact. His 
nomination was m form regulai, and he was 
therefore a candidate, and in our opinion qualified 
to maintain this petition — not, of course, for the 
purpose of claiming the seat, but for the purpose 
of showing that there was no 'valid election, as 
any of the persons who voted at the election 
might have done, whethei they had a right to 
vote or not Oui decision does not involve the 
proposition that in every case a peison whose 
nomination 1ms been rejected on the giound of 
disqualification oi want ,of qualification can 
maintain a petition. We do not undeistand it 
to be laid down m the Bangor Case that a 
nomination cannot ever bo i ejected except for 
informality in thefoim or piosentation of it If 
the nomination paper is on ihe face of it a mere 
abuse of the right of nomination, or an obvious 
unreality, as, for instance if it purported to 
nominate a woman or a deceased sovereign, there 
oan be no doubt that it ought to be rejected, and 
no petition ooukl bo maintained in respect of its 
rejection, — p 608. j 


Howes v Turner, 45 L. J. 0. P. 650 ; I C P D. 
670 ; 86 L. T. 68, distinguished 
Line v. Wairen (1886) 14 Q. B. D. 73 — 
Mathew and day, JJ.j affirmed in o.A. ( infra, ) 

Line v Warren (1886) 64 L J Q B 291 , 
14 Q. B D 78, 648 , 63 L. T. 446 j 49 
J P. 616— O A BEETT, MB., COTTON 
and Bindley, l.jj., affirming mathew 
and DAY, jj , followed. 

Beresford-Hope r Sandhurst (Lady) (1889) 58 
L J. Q. B. 316 ; 23 Q B D. -79 , 61 L. T 150 , 
87 W. E 548 ; 63 J P. 805 —a A Coleridge, 
O.J., ESHBE, M.E., COTTON, BINDLEY, FRY and 
LOPES, L.JJ. 


Line v Warren, inapplicable 
Harmon v Park (188U) 50 L. J Q B. 227 
6 Q. B D 323 , 44 L. T. 81 ; 29 W. E. 
750 , 45 J P 486 —o.A selbobne, l.o., 
baggallay and beett, L jj ; reversing 
denman and lindley, jj., captained. 
Shaw r Reckitt (1893) 62 L. J. Q B. 376 , 
[1893] 2 Cj B. 59 ; 4 R. 425 , 69 L. T 827 , 41 
W E 497 , 57 J. P 805.— O.A. esher, MR., 
LOPES and smith, L JJ ; affirming B B 384 , 
[1893] 1 Q B 779 ; 68 L. T 688 , 41 W B.497. 
— HAWKINS and CAVE, JJ 

SMITH, L.J — Harmon v Park was d( 
upon an Act which enacted that the decision ot 


the Court of Common Picas should be final when 
il gave its decision upon a special case, and it 
was theiem held that theic was an appeal upon 
a decision upon an interlocutory niattei not 
raised by special case, but this decision was before 
the Act of 1881, which makes the decision of the 
Divisional Coiut final upon questions of law, no 
niattei how laised, unless special leave to appeal 
be given The cases of Lino v Warren (ante, 
col 989) and Unwin v McMullen ([1891] 1 Q. B. 
694), cited m argument do not apply to the 
present point 

Harmon v Tori, followed 
Monkswell (Lord) i. Thompson (1898) 67 
L J Q. B 243 ; [1898] 1 Q B 358 , 77 L. T 
707.— c A OHITTY and COLLINS, L.JJ. But sec 
Judicature Act, 1894 (67 & 58 Viet. c. 10). 

Maude v Lowley (1874) 43 L. J. C P. 103 , 
L. E 9 C. P. 165 , 29 L. T. 924 — O.P , 
followed. 

Clark v Wallond (1S83) 62 L J. Q. B. 821 ; 
48 L T. 762 , 31 W. E 551 ; 47 J. P. 551.— 
GROVE, LOPES and MATHEW, JJ. 


ESTATE. 

1. Estate in Pee Simple, 

2 Estate Tail 
3. Estate eoe Life. 

4 Estate pur Autre Vie. 

6. Joint Tenancy and Tenancy in 
Common. 


1. Estate in Pee Simple 
S mith, v. Parker (1778) 2 W. Bl. 1230.— 
DE GREY, O j. 

Tweedale (Marohioness) v Coventry (Earl) 
(1788) 1 Bro 0. O. 240 .— thurlow, l c 
C unningham v. Moody (1748) 1 Ves. sen. 

174.— HARDWIOKE, L O 
Goodright d Lamer v Bearla (1766) 2 
VVils 29.— KB 
Applied 

Jenkins d Harris v Priohard (1767) 2 
Wils. 45 . — k.b , corrected. 

Doe d. Andrew r. Hutton (1804) 3 B & P. 643. 
ALVANLKY, o J , noticed a mistake in the 
report of Jenkins v. Prichard which case is 
there Bald to have been determined in favour of 
tho defendants, whereas all the reasoning shows 
that it must have been determined in favour of 
the lessors of the plaintiffs. — p 668 

Doe d. Oldham v Wolley (1828) 8 B. & 0. ' 
22 ; S C. mini Doe v. Deakin, 2 M & Ey. 
196 , 3 C & P 402 ; G L J (OS) K. II 
286; 32 B E 329— icn , followed 
Biohards v Blohards (1781) 16 East 294, n ; 
13 B E. 475, n., commented on. 

Greaves i. Greenwood (1877) 2 Ex. D. 289 , 45 
L J Ex. 796 ; 46 L J. Ex 262 , 36 L T. 1 , 25 
W E. 689, affirmed, a A. ooOKburn, OJ., 
BAGGALLAY and BRETT, JJ A 

BRAMWELL, B — Biehaul^a. Richards was 
refen ed to, which 1 a “ In the lessor of 

the plaintiff claimed as heir by 1 * descent, and 
showed the death of his elder brotheis, but not 
that they died without issue — Ouria, this must 
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likewise lie proved.” That may he taken to he 
right, it being a matter reasonably within the 
capability of proof by the plaintiff, not being 
without the time of kvmg memory, and the 
persona who were dead being his elder biotheiR 
only , I should, with all lespect, therefoie say 
that what the Court said so far was right, foi it 
was a thing which the plaintiff could piove, and 
if he does not piove it, the jury would say they 
were not satisfied that he is the heir. So In this 
particular case negative evidence as to the more 
recent relatives is necessary, and that has been 
given. The note goes on to say, “ The plaintiff 
must remove every possibility of title in another 
person.” But that cannot possibly be correct. 
There must be some inaccuracy, tor all the plain- 
tiff can be called upon to do is to give evidence 
to show that it is improbable there are any pie- 
ferable descendants With respect to this note, 
which is very short, I must say that I differ 
from it, except as to the first part of it. — 
p. 293 AMPHL13TT, b. concurred 

Greaves v Greenwood (supra), applied 

Lyell v Kennedy (1887) 66 L. J Q B. 803 , 
18 Q. B D. 796 , 66 L T 647 , 36 W. K. 725.— 
c a. See “ Limitations " (Stats of). 

Doe d Clarke v Clarke (1795) 2 H Bl. 399, 
referred to. 

Goodale v. Gawthome (1864) 23 L. J. Ch. 878 , 
2 Bin. & Gift. 376 , 2 W. E. 680 —STUART, y -o. 

Goodale v Gawthome not followed. 

Basset v. Basset (1744) 3 Atk. 208.— hard- 
WICICE, L.O , applied. 

Bichards r. Richards (1880) 29 L J Oh. 863 , 
John 764 , 6 Jur (n.s ) 1146.— wood, v.-a. 


Desoent. 

Gilpin’s Case (1629) Cio. Oar. 161, con- 
sidered. 

Doe d. Pratt r Tinnns (1818) 1 B. & Aid. 
580.— K.B. 

Cooper v. Prance (1850) 19 L. J Oh. 813 , 
14 Jur 214— SHADWELL, V-d, discussed 
and applied 

Matson, In re, James r Dickinson (1897) 66 
L. J Ch. 695 , [18971 2 Ch. 609 , 77 L T 69.— 
kekewich, i See Lunacy Act, 1890 (68 Viet 
e. 6), s. 842. 


2 Estate Tail. 

Giffard v Hort (1304) 1 Soli. & Lef. 380.— 

IlEDESDALE, L.O., till III lilt! lit 0(! oil. 

Lansclowne (Marchioness) v Benumnn (1328) 
1 Moll. 89— hart, l.O. 

Mandeville’s Case, Co Lilt 250, followed. 

Eoed Nightingale v. Quartley (1787) I Term 

Kep. 030, distnirgtished 

Wiight v. Vernon (185 1) 2 Drew. 43!) , 2 W. E, 
098.— KINDERSLI5Y, v -C, 

Mandeville's Case and Wright v. Vernon, 

distinguished 

Moore v Bimkin (1885) 56 L J. Oh. 305 j 31 
Ch D. 95 , 63 L. T. 815 ; 34 W. R. 254 

pearson, j — Maiidm tile's Cose was discussed 
by Kindorsley, V -O , in Wright v Vernon In 
delivering judgment the V -C. says • 11 1 do not 
propose to discuss the merits or the original 
decision, though perhaps it might not lie very 
difficult to show that the exigency oi the statute 
He Sums, Which peremptorily diveoted lliat the 
will of the donor should always for the future he 
observed, left no alternative but to decide Mande- 
i ille's Cine ns it was decided , inasmuch as, when 
the estate was limited to tho heirs special of a 
particular anccstoi without any estate of fvoehold 
limited to the ancestor himself (either expressly 
or by implication), it was impossible to offootuato 
that expressed will of the donor and to mako 
the estate pass through the whole series of heirs 
designated, except by regarding the limitation 
as if It were an estate tail which had originally 
vested m, and had descended from, the ancestor 
himself , and yet the first takei must take as 
purchaser, because no estate did in fact vest in 
or descend from the ancestor Obedience to the 
positive injunction of the statuteiJuDriwi,! appears 
to have necessitated the creation of this anoma- 
lous kind of entail which Lord Hale fitly terms 
a quasi entail, partaking of the opposite qualities 
of purchase and desoent." Then he said that 
Maude rilin' s Case had been recognised as law and 
followed for at least five centuries, and he de- 
clined to depart from it But Manaenlle's Case 
and the statute He Homs related to an estate 
limited to special heirs, and not to an ordinary 
estate in fee ; and j'ou cannot by any process of 
reasoning apply the rule there laid down to an 
ordinary ease m wkiok the limitation is, not to 
heirs special, but to heirs general — p 306. 


Baker, In re, Bursey v Holloway (1898) 79 
L. T 343— Stirling, J, followed. 

Berens v. Fellows (1887) 66 L T. 391.— 
KAY, J. , and Cooper v. Franoe, com- 
mented on. 

Garland v Beverley (1878) 47 L. J Ch 711 , 
9 Ch. D 213 , 88 L. T 911 ; 26 W B 718. 
— FRY J , approx ed 

Owen t. Gibbons (1902) 71 L J Ch. 388 ; 
[1902] 1 Ch. 636 , 80 L, T 571.— o A v. WIL- 
LIAMS, STIRLING and cozens-bakdy, l jj 

Selby v. Alston (1797) 8 Vet,. 338 , 4 E E. 10 — 
Arden, m.r , referred, to , Douglas, In re, Wood 
v Douglas (1884) 54 L, J Ch. 421 ; 28 Ch D. 
327 ; 62 L. T. 131 ; 33 W R. 390,— PRAnsoN, j ; 
followed and exttpdm. Selous, In re, Thomson 
r. Selous, 70 1^3. Ch 402 , [1901] 1 Ch. 921 ; 
84 L. T. SIS ; 49 W, R. 440 — farwell, j. See 
judgment. 


8. Estate for Life. 

Sitwell v. Bernard (1801) 6 Ves 620 ; 6 R. E. 
374.— ELDON, L.o., explained and distin- 
guished. 

Angerstein i . Martin (1823) T & E, 232 ; 2 
L J. (o.S.) Ch. 88 , 24 R E. 32 —ELDON, L,C ; 
Hewitt i. Monis (1823) T & R 241 ; 2 L. J. 
(O S ) Ch 87 , 24 R E 39 —eldon, l.c 

■Sitwell v Bernard, followed 
Campbell, In re, Campbell v. Campbell (1893) 
62 L. J Ch 878 , [1893] 3 Cli 468 , 69 L. T. 
184 —STIRLING, J 


Angerstein v, Martin amt Hewitt v. Morris, 

discussed 


Sitwell v. Bernard, principle applied 
Allhusen r Whittell (1867) 36 L. J Ch. 029 ; 
L R 4 Eq. 295 ^ 16 L. T 695.— WOOD, V-0 
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Allhusen v. Whittell, followed 

Lambert r Lambert (1873) 43 L. J Ch. 106 , 
L E 16 Eq 320 ; 21 W E 748 .— bacon, V -C 

Greialey y Chesterfield (Earl) (1851) 18 
Beav. 288 —langdale, m r. , and Barnes 
v Bond (1868) 82 Beav. 653. — BOMILLY, 
M r , not followed 

Allhusen y, Whittell, followed 

Marshall r. Olowther (1874) 2 Ch. D. 199 ; 23 
W.B 210. 

hall, v -o —[The principle of that case was 
here applied to leal estate.] 

Allhusen v Whittell, distinguished 

Hanison, In re, Townson r. Harrison (1889) 
59 L J. Ch 169 ; 43 Ch D. 55 , 01 L T. 762 , 38 
W E. 265 

north, j — The decision m Allhusen t Whittell 
does not furnish me with much assistance m the 
present case, for it was based on the principle 
that the tenant for life of the residue of a 
testator’s estate is not tenant foi life of the whole 
estate, but of the whole estate minus something, 
and that something must ho ascertained heforo it 
can be said of what he is tenant for.hfe. Ho is 
not tenant for life of the whole estate, and he is 
not entitled to receive the whole income, and the 
rule m Allhusen v Whittell was adopted as a 
(convenient and fair mle — foi ascei taming the 
jsharo of the estate which leally lepiesentetl resi- 
due, and of which the tenant for life was entitled 
(to receive the income, as distinguished from the 
I entue estate. The rule, m my opinion, does not 
f apply to a ease like the present — p. 172. 

Allhusen v. Whittell and Harrison, In re, 
Townson v, Harrison, explained. 

Bacon, In re, Giisscll e. Loathes (1898) 3 R 
459 , 62 L J. Ch, 446 ; 68 L T. 522 , 41 W R 
478. 

kekewioh, j — The judgment of Wood, V -0 
in Allhusen v Whittell has fiom itB dateibeen 
regaided as establishing the inle applicable to 
such circumstances as there occurred The only 
point m which it appioaohes the present case is 
that respecting contingent legacies, and all that 
the V -C. did as reguids them was to hold that, 


= t legacies when payabl , 

tenant for life of the residue out of which 
those legacies would ultimately be token 
entitled to the income of the fund set apait 
until required for that purpose . Samson, 
In re, before North, J , is really only another 
example of the application of the same prin- 
ciple . I do not quite understand what the 
learned judge means by saying that he did not 
think the tenant for life entitled to have the 
estate sold bit by hit, but he certainly did not j 
intend that the tenant for hfe should not have a 
leal charge with all its incidents In this 
stance, also, m my endeavour to make sure what 
was intended and done, I sent for the order , bpt it 
has never yet been drawn up The legistrar’s note 
informed me that counsel was to prepare minutes j 
I theiefare communicated with the counsel, and 
he has been good enough for my benefit to 
municate with his clients, ft appeals that the 
omission to draw up the Older was the result of 
a natural and leasonable- reflection that it would 
he better to realise the estates first, and work out 
the rights of the parties with reference to actual 
values thus ascertained, — pp. 461, 462. 

0 . 0 . 


Allhusen v Whittell, not applied. 

Crawley v. Crawley (1835) 4 L J. Ch. 265 ; 

7 Sim 427 ; 40 R R 170 — shadwell, 
v -o., applied. 

Whitehead, In le, Peacock u. Lucas (1894) 63 
L. J Oh. 229 , [1894] 1 Oh 678 , 8 R 142 , 70 
L. T 122 , 42 W. R. 491.-STlBI.imt, J. 

Crawley v. Crawley , followed. 

Pope, In re, Sharp v Marshall (1900) 70 L J. 
Ch 26; [1901] 1 Oh 64; 19 W R 122— lAB* 
WELL, J. * 

Nightingale v. Lawson (1785) 1 Bio C C. 
440 , 1 Cox 181 — TiniBLOW, L c ; Verney 
v. Verney (1750) Ambl 88 , 1 Ves. sen. 
128 — HAEDWICKE, L.Q ; and Stone v, 
Theed (1787)2 Bio. C. C 243 — thtjklow, 
l.o , discussed. 

White i> White (1804) 9 Ves. 554 ; 4 li. R. 161, 

—ELDON, L C 

Nightingale v. Lawson, followed. 

Giddmgs Giddmgs (1826) 3 Urns 241 , 27 
R R 78 .— w.b. ; Bradford v Biownjolin (1868) 
38 L. J Ch. 10 ; L. R 3 Ch 711 , 19 L T 248; 
16 W R. 117 S— wood and selwyn, ljj , 
input/ 37 L J. Ch 198 —STUART, v-C 
Howe v. Dartmouth (Earl) (1802) 7 Ves. 137 , 

R R. 196— eldon, L 0 , not applied , Holland 
Hughes (1809) 16 Ves. 111. — GSANT, m.B ; 
applied, Dimes v Scott (1827) 4 Russ 195 ; 28 
R B 46.— LYNDHUBST, L O. 1 

Dimes v. Soott, discussed. And see post, 
col. 996 

Douglas v Congreve (1836) 6 L J Ch 51 , 1 
Keen 410 — langdale, m.b See judgment, 
where a numbei of cases are discussed 
Howe v. Dartmouth (Earl), explained. 

Alcock r Sloper (1838) 2 Hyl. & R. 699 j 39 
RR. 834. — LEAOH, MB. And see post. 

Howe v. Dartmouth (Earl), not applied. 
Collins r. Collins (1833) 2 Myl & K 703 , 39 
R. R. 337.— LEACH, M.B 

Aloook v. Bloper, distinguished 
Bethune v Kennedy (1835) 1 Myl. 4s Or. 114. 
-PEPVS, M R, 

Collins v. Collins, approved. 

Aloook v Sloper, distinguished. 

Howe v Dartmouth (Earl), explained and 
applied. And see post, cols 995 — 998 
Pickering «. Picketing (1839) 8 L J. Ch. 336 , 
4 Myl 4s Or 289 ; 3 Jur 331, 743 — Tottenham, 
l.c , affirming 2 Beav 31 .— langdale, m b 
P ickering v Piokenng, distinguished 
Benn v Dixon (1840) 9 L, J Ch. 259 , 10 Sim, 
636 ; 4 Jur. 575.— SHADWELL, V -0. 

Aloook v. Bloper; Collins v Collins; 
Bethune v. Kennedy , and Pickering v. 
Piokenng, distinguished And see post. 
Lichfield i Baker '(1840) 13 Beav. 447.— 
Oottenham, LC , reiersing in part,!) L. J. Ch. 
291 , 2 Beav. 481 —langdal®, M nl 

Howe v. Dartmouth (Earl) (and see post) and 
Pickering v PickoriKg^iufa'i iwd 
Mills v. Mills (1835) 4 L J. CS. 266 , 7 Sim. 
501.— SHADWELL, V.-O., discussed. 

Hmves v Hmves (1844) 8 Haie 609. — 
WIGBAtr, v.-O. 

32 
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Hinves v Hinves (antra), discussed, Mac- 
donald r Irvine (/tost, col 996) , Pitcaun, In le, 
Branilreth i Colvin (post, col 997). 

Aloook v Sloper ; Collina v. Collins ; Bethune 
v. Kennedy ; and Piokering v. Pickering 

(supra), followed. 

Burton r. Mount (1818) 2 De G. & 8m 383 , 
12 Jut, 981 —KNIGHT BRUCE, v -0. 

Pickering v. Pickering, referred to. Bland, 
In re, Miller *. Bland (post, col. 998) : Van 
Stinubenzee, In ie, lioustead i Cooper (post, 
col. 998) 

Howe y. Dartmouth (Earl) (supra, col. 991), 
applied, Meyei r Simonson (1852) 21 L J. Ch. 
678 ; 5 De G & Sm. 723 —PARKER, V.-C. , Bbinn 
r Bell (1862) 22 L. J Ch 236 , 2 De G M. & a. 
776 , 16 Jur. 1103.— KNIGHT BRUCE and ORAN- 
WORTH, L JJ. 

Howe v Dartmouth (Earl), explained. 

Dimes v Soott (1827) 4 Russ 196 ; 28 B. R. 
46 . — l.c. (and see col. 994) , Taylor v Clark 
(1841) 11 L J Ch 189 , 1 Hare 161 , 
(> Jur. 76 .— wigram, v-o ; and Suther- 
land y. Cooke (1844) 14 L. J Ch. 71 ; 
1 Coll 498 , 8 Jur. 1088 —KNIGHT BRUCE, 
v.-c , fallowed. 

Douglas’ v Congreve (1836) 6 L. J. Ch 51 , 
1 Keen 410 — langdale, m n , not followed. 

Morgan r. Morgan (1861) 14 Bcav. 72 — 
ROMILLY, M.R. A nd see post, col 996 

Howe v. Dartmouth (Earl), observed on 

Holland v Hughes (1809) 16 Ves. Ill — 
GRANT, M.R ; Chaplin, Ex parte (1839) 
3 T & C 397— ALDERSON, B , and Dumb 
v. Soott, distinguished 

Baud i Fardell (185B) 26 L J Ch 21 , 7 
De G M & G 028 , 1 Jur (n S ) 1214 , 4 W B. 40 

[turner, 1/ J., held that Lord Eldon’s observa- 
tion, in Howe v. Hurl of Dartmouth, that 11 what 
the Court will decree it expects from trustees 
and executois ” must be understood to have 
been made with reference to the state of the 
facts before him.] 

Knight bruoe, L J. to the same effect 

Howev Dartmouth (Earl), referred to And 
see post, col. 9(16. 

Hope r Hope J.H63) 1 Jm. (n.S ) 770 , 3 W. E 
617 —kin ERSLliY, v -o And see post, col. 1198. 

Morgan v. Morgan (supra), explained. 

Dimes v. Soott, not applied. And see post. 

Morley e Mendhaw (1866) 2 Jur. (ns) 998 
—wood, v -c. 

Morgan v Morgan, distinguished, Wearing r 
Wearing (post, col 998) , discussed, Macdonald r. 
Irvine (past, col. 996) , referred to, Pitcairn, 
In re, Brandreth >\ Colvin (post, col 997). 

Dunes v Soott (supra), aommunted on 

Balkeley r Stephens (1863) 3 IT, R. 106 ; 10 
L. T. 225.— STUART, V.-C. 

Meyer v. Simonson (1852) 21 L J. Ch 678 ; 

6 De G. & 8m 723 — barker, v -c (ami 
see post,ci>>e<Qq) ; and Dimes y Soott, 
applied^ 

Brown r. Gellatly (1867) L 11, 2 Ch. 761 , 
17 L T. 131 ; 15 W. R. 1188 —CAIRNS, L.J. And 
see post, col. 997. 


Howe v Dartmouth (Earl) (\iipra), held not 
applicable 

Gi eaves r Smith (1871) 29 L T. 79S ; 22 
W R. 388— BACON, V -0 


Howe v. Dartmouth (Earl), applied 
Thnrsby i Thursby (1875) 14 1,. J. Ch 289; 
L. R 19 Eq. 895 ; 32 L> T 187 ; 23 W. R 500.— 
bacon, v -0, See. judgment, where tlio cases are 


Howe v Dartmouth (Earl) and Maokie v 
Maokie (1846) 6 Haie 70 ; 9 Jur 753.— 
wigram, v,-c , referred to. 

Lean r Lean (1876) 32 L. T 305.— bacon, V.-o ; 
| Rowlls, In rc, Rowlls r. Bebb (post, col. 1006), 


Howe v Dartmouth (Earl), rule stated and 
applied 

Macdonald r Trvine (1878) 8 Ch D, 101 ; 47 
L J Ch. 494 ; 38 L. T. 163 ; 26 W R 381 — C A. 

[baggallay, u, (diss.), considered the cir- 
cumstances of the case not to warrant the 
application of the rule , Thesiger, l„i,, anil 
JAjMES, n.J , hold it to be applicable ] 

thesigejj, LJ— The rule itself is a simple 
one, founded upon the pfesumpUou, that where 
personal estate is given m loans, amounting to a 
general residuary bequest, to bo enjoyed by 
peisons in succession, sueli persons are to enjoy 
the same thing in succession, and effectuating 
the presumed intention of the testator by the 
conversion into investments approved by the 
Couit of so much of the personalty as in at the 
death of the testator of a wasting, or perishable, 
or insecure nature, and also of reversionary 
inteiests. It line been said that the loaning of 
the judges of the Court of Chancery in the more 
modern cases has been agpinst rather than m 
favour of the application of the rule, and no 
doubt Wigram, V.-O., in ffiniesv Ihnrcs (supra, 
col. 994) takes that view, while the late M R , m 
Morgan v Morgan (supra, col. 995), says that 
“the effect of the latter cases has been to allow 
small indications of intention to prevent the 
application of the rule ” ; but on the other hand 
Lord Romilly, when m the latter case he ih 
deahng with the contention that the burden of 
proof does not lie more upon those who oppose 
than those who support the application of the 
rule, and that, being a question of conRtiuotion, 
it is for the Court to look into the will and 
discover the testator’s real moaning, uses the 
following woids in the same page' “In one 
sense this is certainly true, but still in my 
opinion the lule of law is, that unless theta can 
be gathered from the will some expression ol' 
Intention that the property is to be enjoyed in 
specie, the rule in Howe v Dartmouth (Marl) is 
to prevail It is theieiore incumbent on the 
persons contesting the application of that rule, 
and on the Court which forbids that application, 
to point out the words in the will which exclude 
it, aiid if tins cannot be done the rule must 
apply”— p. 121. 


Brown v Gellatly (supra), distinguished, 
Fisher ». Gilpin (1869) 38 L. J. Ch 230.— 
ROHiLM,„M n. ; followed, Poiter r. Baddeley 
’ 3 "" post. 


(1877) 6 Ch. D 642.— ball, v.-o. And se 


Howe v. Dartmouth (Earl), held impplioaUe. 
Leonard, In re, Theobald v King (1881) 48 
,. T. 664 ; 29 W. R 234.— bacon, v.-o, 
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Howe v Dartmouth (Earl), held inapplicable. 

Brown v Gellatly (supra), Meyer v. Simon- 
son (i upra, col !)!)5), and Kirkman v 
Booth (1818) 18 L J Ch 25 , 11 Bcav 
273; 13 Jui 525 — langdale, mr, 
distinguished. 

Chancellor, In re, Chancelloi i\ Brown (18S1) 
25 Ch. D. 12 , 53 L J. Oh. 418 ; 51 L T. 33 . 32 
W R. 455 — O.A. , 

[Testator had directed that the piofits of his 
personal estate, until conveision, were to be 
treated as income.] 

cotton, l j. — In both these cases [ib awn v 
Gellatly and Meyer v Simonson ] theie was no 
direction that the piofits of tho estate, pending 
conversion, wore to be paid to the tenant for 
life, In Kirkman v Booth the executors earned 
on the business for thirteen years to make profits, 
not with a view to a sale within a reasonable 
time as a going concern — p 45 bowen and 
I'RY, l.jj, concuired. And see post, col 993, 

Meyer v Simonson, tallowed 

Eaton, In le, Dames o Eaton (1804) 10 Tunes 
L R, 694 .— kekewich, J. 

Meyer v Simonson and Brown v. Gellatly, 
rule ws, approx i d 

Wentwoith r Wentworth (1899) (19 L J. P, C 
13 , {1900] A 0 103 , 81 L. T 682 — P.C. 

LOUD MACNAGHTEN (fOU self, LORDS HOB- 
HOUSE, MORRIS, DAVEY and ROBERTSON).— In 
this country m the case of income producing 
property directed by will to be conveited, 
but retained for a time unconverted, for the 
benefit of the estate, it has been the practice of 
the Court to put a value on the property and to 
allow the tenant for life out of the income 
actually pioduced a sum equal to 4 poi cent 
on such value That was the rule laid down by 
Parkei, V.-C , m Me gar v Simonson and followed 
by Lord Cairns in Brown v Gellatly Their 
lordships think that the principle of those cases 
ought to be applied to the present case But 
they do not think that it would be expedient to 
hamper the Court by laying down any fixed 
rule as to the rate of interest to be allowed 
to the tenants for life on the estimated value of 
the capital of the property. — p 16 

Porter v. Baddeley (supra), distinguished. 

Sheldon, In le, Nixon t. Sheldon (1888) 58 
L J. Ch 25 , 39 Ch D. 50, 59 L. T 133 , 37 
W R. 26 —NORTH, S. 

Sheldon, In re, Nixon v. Sheldon, applied. 

Porter v. Baddeley and Brown v Gellatly 
(supra), distinguished. 

Thomas, In re. Wood r Thomas (1891) 60 
L. J Ch 781 , [1891] 3 Ch 482 , 66 L. T. 142 , 
40 W, R 75.— KEKEWICH, J 

. Thomas, In re, Wood v. Thomas, not upphed 

Whitehead, In re, Peacock i Lucas (1894) 63 
L J. Oh. 229, [1894] 1 Ch. 678 (supra, col 994). 

Howe v. Dartmouth (Earl) (supra, col.*994), 
not applied 

Piokup v. Atkinson (1846) 15 L. J Oh 213 ; 
4 Hare 624 ; 10 Jur. 803 — WTGRAM, Y -O , 
and Sewell’s Estate, In re (1870) 40 L. J 
Ch 135 , L R. 11 Eq. 80 , 23 L.T.836.— 
romilly, M R , referred to 

Pitcairn, In le, Bvandreth r Colvin (1895) 65 
L J. Ch. 120 , [1896] 2 Ch. 199 , 73 L. T. 430 ; 
44 W. R. 200.— north, J. 


Howe v Dartmouth (Earl), applied 

Hams v Poyner (1852) 21 L J Ch 915 ; 
1 Drew. 174, 16 Jui 880 — kindebslly, 
v-c , and Oraig v. WheolBr (1860) 29 
L. J Ch 374 , 8 W R 172 — kindehslly, 
V.-C , apprmed and j allowed 

Crowe v Orisford (1853) 17 Bcav 507 , 2 
W R 45. — romilly, m n, , Goodenough 
v Tremamondo (1840) 2 Benv 512 — 
langdale, MR ; Wearing v Wearing 
(1836) 23 Bcav 99 — M.H ; and Vaohell 
v. Bobeits (1863) 32 Bcav. 140 — m.r , 
iiimmented on. 

Game, In re, Game r Young (1897) 66 L J. 
Oh 605 ; [1897] 1 Ch 881 , 76 L. T 450 , 45 
W R 472.— STIRLING, J 

Howe v Dartmouth (Earl), considered 

Bland, la re, Miller r Bland (1899) 68 L. J. 
Ch 745 ; [1899] 2 Ch 380. 

STIRLING, J — I am not prepared to say that 
the rule in Ilowe v Dartmouth (Karl) can never 
apply to a case of an absolute gift subject to 
an executory limitation , but I think that the 
inference as to the intentiou of the teslatoi 
upon which that rule is based is weakci m .such 
a case than when the testator has given his 
propeity to peisons successively ns tenants tor 
life and remaindermen And, even m a case 
where the rule in Mince v Dartmouth (Earl) is 
stiictly applicable, an inference of an intention 
to the contrary has been diawn fiom the teims 
of the gift over That was veiy much discussed 
by Gottenham, L.G. m Piehe/ mg v Picketing 
(supra, col 994). where he considers Collins v 
fhtlim (supra, eel 991).— p 746 

Howe v. Dartmouth (Earl), not applied 

Hannnersley, In re, Heasinan v Hammeisluy 
(1899) 81 L T. 150 

STIRLING, J — It is veiy i euifti liable that, not- 
withstanding the long penod dunng which Ilowe 
v. Dartmouth (Earl) has been m existence, there 
is no case where it has been applied to a gift 
which is vested, but liable to be divested on the 
happening of an event It seems to me that m 
that case tho inference is much less strong m 
favour of the supposed wish of the testator, and 
considering the nature of tliu rule which that 
case has given use to, I am by no means desirous 
of extending it to a case to which it has not yet 
been extended. — p 151 

Howe v. Dartmouth (Earl), discussed. 

Pardoe » Pardee (1900) 82 L. T. 547.— 

STIRLING, .1 

Howe v Dartmouth (Earl), rule in. discussed 
and not applied 

Hope v Hope (supra, col 996), considered. 

Yan Stiaubenaeo, In re, Boustead i Cooper 
(1901) 70 L J. Ch 825 ; [1901] 2 Ch. 779 , 85 
L. T. 541 

cozens-hardy, j.— Now, so fai as I am awaie, 
the rule m Ilowe v Dartmouth (Eat l) has nevei 
been applied except to a disposition by will of 
residuary personal estate given en iiiiusu to be 
enjoyed by seveial persons m succession. The 
Court assumes an intenTft*s4hat the legatees 
should enjoy the same thing luNucccssion, and, 
as the only mode of giving effect to such inten- 
tion, it diiects the conveision into peimanent 
authorised investments of all such parts of tho 
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esidtuny estate as are of a wasting 01 rever- 
onary or unauthonsetl chaiactei— see Pickering 
Piohormg (xupia, col, 994) nnA Macdonald v 
mine (mpra, col 996) But the rule does not 
pply to any bequest which is specific, as dis- 
nguished fioin lesicluaiy On principle, I can 
:c nu reason for applying the rule in the pi esent 
use. The covenant to settle aftei -acquired 
lopeity is a contract which has to he performed 
1 strict accordance with its terms. It operates 
pon that which must he legaided as a specific 
ropei ty — namely, the lady’s share in her fathei ’s 
state . [His lordship then discussed Hope 
. Elojie, and continued ] Hope v Hope is 
nportant as indicating that m the opinion of 
ho V.-C the mle does not apply to a mainage 
sttlement, but I cannot treat it as a positive 
ecision to that effect — pp. 826, 827. . 

Chanoellor, In re, Chancellor v. Brown 
( mtpru , col 997), explained. 

Oiowtlier, In le, Midgley v. (h'ow the: 

Oh. 56 , 61 L. J Oh. 637 ; 18 It. 496 ; 

62 , 43 W R 571 
chitty, .7 — In that case it was only necessary 
a decide whethei the postponement of the sale 
f the business for some years with a view to its 
tie as a going concern was justified, and the 
1 A. held that it was, and that the profits 
elonged to the tenant for life.— p 61 

Orowther, In re, Midgley v Crowther, 
considered. 

Chanoellor, In re, applied. 

Smith, In re, Arnold t Smith (1895) 65 L. J 
!h, 269 ; [1896] 1 Oh. 171 ; 74 L. T. 14 , 44 
7 R 280 

north, J — I do not think that Crowther, In i e, 
oes so fai as to show that in this case the sale 
ould be postponed foi an indefinite time There 
.’ere no special woids in the will in that case as 
here aie here Whether Crowther, In re, has 
ot gone too far I will not stop to consider. But 
/hat is suggested does seem to me to go beyond 
hat deeibiou All I can do is to do what the 
'. A. did in Chancellor, In re The trustees are 
ot bound to sell immediately I do not think 
j will be unreasonable that they should have 
wo years. — p. 270. 

Fowler, In re, Fowler v. Odell (1881) 16 Ch 
D 723 , 44 L. T 99 , 20 W. R 891.— 


cuts in men nanus lowaius me repairs JNo 
piestion was decidedtjiere between the tenant 
or life Ond the^js'ffmndeimen ; only that the 
rnsteeB, havlBgche property in then hands and 
laving the duty to receive the rents and profits, 
md also the duty to keep that paitofthe estate in 
lepair, and having nothing but rents and piohts 


their hands they must apply them for this 
puipose If it had been a decision between 
tenant foi life and remaindermen, I should have 
had some difficulty m following it But I con- 
sidci it is no authority in the present case — 
p 140. 

BOWEN ami PRY, l jj to the si 


io effect 


Courtier, In re, Coles r Courtier, applied. 
Baling, In re, .leune r r Bamig (1892) 62 J,. J. 
Ch 50 ; [1893] 1 Ch 61 , 8 R 87 , 67 L T 702 , 
44 W. R. 87. — icErmwiCH, j 

Baring, lure, Jeune v. Baring, not followed, 
Kingham i. Kingham (1896) [1897] 1 Ir R 
170 — CHATTERTON, V.-C And KCOpitxt. 

Baring, In re, commented, on 
Courtier, In re, distinguished 
Redding, In le, Thompson i Redding (1897) 

66 L J Uh. 460 , [1897] 1 Ch 876 , 76 L T 889 , 
46 W. ti. 467 — STIRLING, J 

Baring, In re, and Redding, In re, Thompson 
v Redding, discussed. 

Courtier, In re, considered awl followed. 
Tomlinson, In re, Tomlinson v. Andrew (1897) 

67 L. J Ch 97 , [1898] 1 Ch 282 ; 78 L. T. 12 ; 
46 W. R 299 — KEKEWICH, .7, 

Courtier, In re, and Kingham v Kingham 
(jupra), considered. 

Baring, In re, and Tomlinson, In re, Tom- 
linson v Andrews, differed from 
Betty, In re, Betty r Att.-Qen (1899) 68 L. J, 
Ch 135 , [1899] 1 Ch 821 ; 80 L T 676.— 
north, j. 

Courtier, In to, discussed. 

Baring, In re, explained 
Betty, In re, Betty v Att.-Gen,, followed 
Tomlinson, In re, not followed 
(Jjeis, In re, Cooper i>. Gjers (1899) 68 L, J. 
Ch 142 ; [1899] 2 Ch 64 , 80 L T. 689 , 47 
W R. 585. 

kekewioh, J —The case arose before me m 
Baring, In re. . . . There was a tenant foi life 
of leasehold property with no prevision m the 
will foi that tenant for life bearing the burdens 
attaching to such leasehold property, such ns the 
payment of rent, repairs and insurance, There I 
was pressed by the able counsel for the plaintiffs 
(Sir H. Davey and Mr Ingle Joyce) with the 


Douna Dy Courtier, In re, wmen decided that 
a tenant foi life was not bound to do 1 any- 
thing at all, but that it must come out of the 
estate. Then the question came before Stirling, 
J. in Bedding, In re, Stilling, J. thought that I 
had misinterpreted the decision m Courtier, In re. 

The property m Courtier, In re, was not m 
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a good and proper state of repair ; there were 
things which ought to be done to make the lease 
a good one, and that was the point which the 
C A decided. Stirling, J. thought that the 
decision of the 0. A was confined to that, and 
did not nnderstancl it as absolving the tenant for 
life from liability fiom the date of the testatoi’s 
death onwards Of course the judgment of 
Stilling, J. deserves thctfespect of the piofcasion 
and of myself, and it received the respect of 
myself m Tomlinson, In re . . I read Courtier, 

In ir, again, with all the caiethat T conlcl give 
to it, in view of the decision of Stirling, J , and 
I was unable to see that the C A had not decided 
upon the ground which I thought they had 
decided There it lemains Baring, In re, was. 
not appealed Now the question comes 
again before North, J , in Betty, In re, and he 
has given an elaboiate judgment after full argu- 
ment It was a considered judgment He lias 
gone into the eases before that of Courtier, hire, 
my comments upon which he has considered, and 
he has gone into the law generally with reference 
to a tenancy for life of leaseholds Thus lie 
approaches Courtier , In re, from a judicial 
aspect, and says that it cannot he intended to 
introduce new law, and that that is tbo view 
expressed by the judges who decided it. There- 
fore, says North, J,, I can quite accept Courtier, 
In re, by limiting it to the stale of things 
existing at the testatoi ’s death, without giving it 
the more extensive view which Kckewich, J 
pionesed to do. And then North, J refers to 
Bcelci v. Mills ( [1898] A. C 360 , 67 L .T Hi. 
97— P. O), and also to a ease which, although 
not binding upou me, is yet entitled to respect, 
and attention, namely, JCmglum v Xmi/lmm, 
where the V.-C of Ireland also stated that I 
had misconstrued Courtier, In re, and says “ I 
am of opinion that a tenant toi life, whethei 
legal or equitable, is within the maxim, Qui 
lentit, Sea ” The view 1 take is that I am 
not entitled, as a judge, to say that my view of 
the decision m Courtier, In le, is the right one 
1 find that Stilling and North, JJ. and the V -0 
of Iieland all think differently fiom myself, so I 
am bound to arrive at the conclusion that I am 
i wrong, and I will act upon that assumption I 
do not profess to say that I do not stdl think 
that the decision in Courtier, In re, is capable of 
two interpretations, lint I give way . . I must 
therefore decide that the tenant for life must 
beai these burdens, including insurances, as the 
lease contains a covenant to insure — p. 143, 

Courtier, In re, referred to. 

Thomas, In re, Weatherall i Thomas (1900) 
69 L ,T. Oh 198 , [1900] 1 Oh, 319 j 48 W R. 409. 

— BYRNE, J 

Betty, In re (supra), distinguished 
■ Pany and Hopkin’s Arbitration, In re (1899) 
69 ti. J. Ch, 190 , [1900] 1 Oh 160 , 81 L T 807 ; 
48 W. R. 346, 61 J P 137 

NORTH, J. — In Betty, In re, the leasehold estate 
was given to the testator’s daughtei for life, and 
she was not bound to do any repaus necessary 
when her intei est commenced, as those repairs 
liad to be boine by the estate of the testator, but 
she was held liable to indemnity the testator’s 
estate against the breach of covenants during 
the continuance 'of the tenancy foi life. The 
question there was between the person interested 
m the leaseholds and the testator’s estate , . . 


In the present case there is a claim by a person 
taking leaseholds as legal tenant In remainder 
against a tenant foi life foi loss sustained by the 
peison m remamdei on finding the pioperty out 
of repan, and having to make herself safe by 
putting it into repair. I asked if there was any 
precedent for any such action, and no case has 
been cited to me It is entirely distinct from 
Betty, hire, and comes within Cartwright, In re, 
Arts v. Newman. [(1889) 58 L J Ch 590 ; 41 Oh 
D. 532 See “ Waste ”] It Is quite true that the 
latter was a case of freeholds and not leaseholds, 
hut that does not seem to me to make any 
difference In principle. That case decided that 
the estate of a legal tenant for life of land was 
not liable foi permissive waste, and that no 
action in respect of such waste would lie by 
the remainderman m fee against the executor 
of the tenant foi life — p. 191 

Tewart v Lawson (1874) 43 L J. Ch 873 ; 
Tj. R. IS Eq 490 , 22 W. R 822 .— hall, 
v -o., followed 

Norton i . Johnstone (1885) 55 L J Cb. 222 ; 
80 Oh D. 649 , 3* W, R 13. — PEARSON, j 

Tewart v Lawson, not applied. 

Biggar i Eastwood (1886) 19 L R, Ir 10 — 

0 A NAIHH, L C , FITZGIBBON and BARRY, L JJ 

Tewart v Lawson, principle adopted. 

Green. In re, Baldock i Green (1888) 58 
Tj. J Oh 157 , 40 Oh D 610 , 60 L T 225 , 37 
W R 300. — STIRLING, J. 

Tewart v. Lawson, Norton v Johnotone 
and Green, In re, Baldook v Green, 
distinguished 

Honywood r Honywood (1901) 71 L J. Oh. 
174 , [1902] 1 Ch. 347 j 86 L T 214 —BYRNE, 
J See pout, col. 1003 

Traoyv. Hereford (Lady) (1786) 2 Bro. C C 
129 — THURLOW, L o , applied 

Penrhyn (Lord) v Hughes (1799) 5 Ves. 99 
— ARDEN, M.H. ; and Caulfield v. Maguire 
(1845) 2 Jo & Lat 141 ; 8 Ii. Eq. R 184 
— SUGDEN, L C., observed on. 

Sharshaw r Gibbs (1854) 23 L J Oh 451 , 
Kay 833 ; 2 Eq R. 314 , 18 Jur 330 

wood, y.-c — Lord Alvanley [. Penrhyn (Lord) 
v Hughes ] considered it to have been established 
by Trttetj v. Hereford (Lady) that a tenant for 
life in lemainder must bear all an ears of 
interest which accrued during the life of the pre- 
ceding tenant for life In Caulfield v. Maguire, 
Loid St Leonards observed that ho thought Lord 
Alvanley had extracted from Tracy v Hereford 
(Lady) a rule not established there, and not 
necessary for his decision m Penrhyn (Lord) v. 
Hughes. His lordship therefore considered that 
he was nnfetteied toy any authority, — p 453. 

Traoyv Hereford (Lady), explained. 

Kensington (Lord) v. Bouvene (1859) 29 
L J. Gh 637 ; 7 H L Cas 657 , 6 Jui. (N s.) 106. 

— H Tj (E ). CAMPBELL, Ij O , LORDS BROUGHAM 
and CHELMSFORD , LORDS CR^WORTH and 
WENSLEYDALE dlSKPIltlUg. 

Revel v WatkmBon^mS) 1 Ves sen. 93 , 
Traoy v. Hereford (nfSjQ, and Caulfield 
v Maguire, referred to 

Honywood i* Honywood (1901) 71 L. J. Gh. 
174 ; [1902] 1 Ch 347 ; 66 L. T. 214 — byrne, j. 

1 See post, col. 1003. 
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Syer v. Gladstone (1885) 30 Ch D fill , 31 
W U. 565 — PEARSON, J , refen ed to 
Hotclikys, In re, Ficke e. C'almady (188G) 55 
L. ,T. Gh 51li , 32 Cli D 108 , 55 L T. Ill) ; 31 
W. II 569 — C A COTTON, LINDT, EY and 
LOPES, L..LJ. 

Hotohkys, In re, Freke v Calmady, com- 
mented on, 

Gontvay i. Fenton (1888) 58 L. J Ch 282, 
40 Ch D 512, 59 L T. *128; 37 W 11 15(1 — 

KEKEWICH, ,T, 

Hotohkys, In re, referred to 
Parnell i Boyd [18410] 2 If K. 5— Q B D ; 
g/hnned, c.A. 

Hotohkys, In re, followed 

Syer v. Gladstone, date mated and dis- 
tinguished 

Fiewen > Law Life Assurance Society (1896) 
65 L J Ch 787, [1896] 2 Ch oil , 75 L T. 17; 
11 W. It 682 

north, J — In Guthne y Walrond [(18S3) 
52 L. J Gh 165 , 22 Ch. D 573] Fly, J. 
points out that where two distinct gifts aie made 
by a will to one person, he can, as a xule, take 
one and disclaim the other, but his light to do 
so may be rebutted by a manifestation of a 
contrary intention on the pait of the testatoi, 
and that a single and undivided gift ib prime 
/note evidence of such intention. . . Next in 
order of date comes Syer v. Gladstone The 
hendnote looks something like the same point, 
but after leading the case carefully in the Law 
Reports and m the Weekly Repoitei, I cannot 
find anythtngmthe decision to justify the head- 
note . , I find no reference whatever to the 
income of the mortgagee aiising from the sale of 
the furniture . . I think the decision really 
was that the sisteis were bound to indemnify the 
estate to the extent ot the amount they actually 
received from the piopevty, but that they weie 
not bound to put then hands into their pockets 
to make up any deficiency . . . The next ease 
is Hotehhy., Jn re . What was done about 
repaus is immateiial here, but there are ceitain 
ohsei vations by the L >TJ as to the effect of two 
estates being continued in one devise . . . 
Lind ley, L J says that the tenant for life had 
one aggiegate propel ty given to hei, and dis- 
tinguishes Syer v, Gladstone on the giound that 
there were two gifts reading the ease as if the 
lieadnote wore conect — p 789, 

Hotohkys, In re, ami Frewen v. Law Life 
Assurance Sooiety, principle applied. 
Honvwood r Hollywood (1901) 71 L J Uh. 
174 ; [1902] 1 C'h. 847 , 86 L T 214 
byrne, J . — Apart from any question arising 
from the special terms of the instrument Creating 
the settlement, a tenant for life must keep down 
the interest arcrumg during his lifetime on all 
paramount incuinbiances to the extent and out 
Of the rents and profits received by him. If the 
current rents are insufficient to keep down the 
interest, subsequent, rents arising during his life 
are applicable^ liquidate arreais acciuing during 
the same life tenancy (see Iteiel v. Wathnson 
(supra, col. 1002) and2f’ , « ey v. Hereford (Lady) 
(supra, col 1002><aicl the judgment of Loid St 
Leonards in COT fields Maguire (supra, col. 1002) 
where he sums up the results of the earlier 
authorities). IVhoie, as in the present case, 
several estates axe included iu the same settle- 


[ ment the tenant for life is bound out of the whole 
[rents and profits to keep down the interest on 
charges on all the estates — Frewen v. Law Life 
\ Assn rn nee Society and Hntehligs, lure, It 
appears to me upon principle that the tenant 
for life of seveial estates included m the same 
devise remains liable as between liimself and t,lie 
remaindermen to make good aneais of interest 
accrued during his life tenancy out of subsequent, 
rents received by him fioiri any of ihe estates, 
even although ihe charge in respect of which the 
arrears have ansen has been paid off by means of 
a sale of a pait of the piopeity . Tewart v. 
Latoson (supui, col. 1002), Korton v. Johnstone 
(supra, col 1002), and Green, In re (supra, 
[col 1002), appear to me to have little beating 
upon the present question 'They establish that 
where there is a trust created for payment, of 
debts out of themcorue of a testator's estate either 
by means of accumulation nr otherwise, and the 
debts arc in fact lawfully paid out of corpus, 
the event not being provided for in the will, 
theic is no equity on the part of the remainder- 
men to have the (Orjms recouped out of income, 
No question aiose as to any equity which possi lily 
might have aiisen had there been aiieavs of 
income not kept down — pp 177, 178. 

Hotohkys, In re, referred to 

Fairtlough v. Johnstone (1865) 10 Ir. Cli 11. 
442. — m.r, ; Syer v Gladstone (supra), 
and Frewen v. Law Life Assuranoe 
Sooiety, en planned anil applied 

Kensington (Baron), In re, Longford (Fail) i . 
Kensington (Baren) (1901) 71 L J, Ch. 170, 
[1902] 1 Ch. 203 ; 85 I, T 577 , 50 W. It 201,— 
HARWELL, J. See judgment at length 

Wilkinson v. Dunoan (1857) 26 L J. Ch. 
495 ; 23 Seay 469 , 3 Jur (j. s ) 580 ; 5 
W H. 398 — romilly, m.r ; and Beavan 
v Beavan (1869) 52 L J Ch. 961, n ; 24 
Ch. D 649, n , 49 L. T, 263, n —romilly, 
m R , followed. 

Wright i ' Lambert (1877) 6 Oil, D. 649 ; 26 
W R 206 

bacon, v.-o — [Counsel had contended that 
the rule in Wilkinson v Dunoan , as to the mode 
of calculating the interest of a tenant for life, 
was no longer the law of the Court since Brown 
v Gellatly (supra, ool. 995) , but he aftcrwaids 
abandoned the point, and Bacon, V.-O decided 
against him.] 

Beavan v. Beavan, foliotoed 

Chesterfield a (Earl) Trusts, In re (1883) 52 
L J Ch 968 ; 24 Ch. D, 643 ; 49 L. T 261 ; 32 
W R. 361. — CHITTY, J. 

Chesterfield’s (Earl) Trusts, Iu re, applied 
Hobson, In re, Walker u, Appacli (1885) 55 
L. J Ch 422 , 53 L. T 627 ; 34 W. R, 70 —KAY, 
J ; Godden, In re, Teague r. Fox (1892) 62 L J. 
Ch 469 ; [1893] 1 Ch 292 , 3 R. 67 , 68 L. T. 
116 ; 41 W R. 282.— north, J. , Hengler, In re, 
Frowde v. Hengler (1892) 62 L J. Ch. 283 ; 
[1898] I Ch. 686 , 3 R 207 . 68 L T 84 ; 41 
W R. 491 — kekbwioh, .T , Coodenough, In re, 
Marland r. Williams (1895) 65 L J Ch. 71 
[1895] 2 Ch. 537 ; 13 R 454 , 73 L T. 313.— 
KEKEWICH, J, (and see past ) , MOiley, In re, 
Morley i Haig (1895) 64 L J Ch. 727 , [18951 
2 Oh. 738 , 18 R 680 ', 73 L T. 15] ; 44 W. R. 
140. — KEKEWICH, 3. 
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Chesterfield's (Earl) Trusts, Xu re, applied. 

Goodenough, In re, Marland v, ‘Williams 

(s upra), followed 

Howlls, In ie, Rowlls i. Bebb, Walteis v. 
Treasury Solicitor (11100) 69 L J Ch 562 , [1900] 
2 Ch. 107 , 82 L. T G33 , 48 W B. 562— C.A., 
reiersmq STIRLING, J 

LINDLEy, w it . — Maolue v, Miwlae (supra, 
on], 996) covers and decides a point winch, but 
for that, would be a little difficult — that is to say, 
whether this clause relating to the produce of the 
unsold leal estate and outstanding personal estate 
can apply to property which does not yield income 
That was a difficulty which was solved m Maehr 
v. Marine by the V.-C of England, who held that 
it did , and Stilling, J. has taken the same view. 
The decision rests upon this principle — that if 
you look at the will na a whole, the tenant for 
life is, to take the income of the residuary estate 
fen better or fen worse Howe v. Dartmouth 
{Earl) (supra, col. 991) does not apply against 
the tenant for life oi m his favour In other 
words, if tlio property is yielding more income than 
the tenant for life is entitled to, she is to have 
it, and if less, then she is to go without it — p. 565 

Rigby, Tj.,t — If I lmcl to deal simply with the 
question of construction, I should have hesitated 
a good deal befoie I came to the conclusion that 
Stilling, J. was wiong m treating Marino v 
Marine as a 'decision coveiing this ease. It is 
not necessary to say anything from my point of 
view about that, and I must be held not to ex- 
press any opinion about it. — p 568 collinb, 
L ,T concurred 

Chesterfield's (Earl) Trusts, In re, apphea- 
vation of, oonstdrred 

Seavle’s Settlement Trusts, In re («/■ Seurle, In 
re, Scarle « Baker) (1900) 69 L J. Ch 712; 
[1900] 2 Ch 829 , S3 L T 3C4 , 49 W B. 44 — 
KEKEWICH. j. , Van StTaubenzee, In re, Boustead 
v, Cooper (1901) 70 L J, Ch 825 ; [1901] 2 Ch. 
779 ; 85 L T. oil — oozens-hardy, j, 

’ Turner v, Newport (1846) 2 Ph 14 ; C P 
Coop 147.— OOTTENIIAM, L O , reiersimj (1844) 
14 Sim. 32 .— shadwell, v.-c : loninlrretl, Cox 
v. Cox (1869) 38 L J. Ch. 569 , L B 8 Iiq 343 ; 
17 W B 190. — JAMES, V.-O. (and see po\f), fol- 
lowed, Cleveland’s (Duke) Estate, In ie, Hay 
v Wolmer (1895) 65 L J Ch. 29 ; [1895] 2 Ch. 
642 , 13 B 715 , 73 L. T 313— kekewich, J. , 
d mounted, Alston, In re, Alston v Houston (post, 
col 1006) , Stewart i . Kmgsalo (post). 

Moore, In xe, Moore v, Johnson (1886) 54 
L, J. Ch. 432; 33 W. E. 447.— PEAR- 
SON, J, , and Foster, In re, Lloyd v, Carr 
(1890) 45 Ch D. 629 , 63 L T 443 , 39 
W E 31 — ICAY, J , referred, to , 

Cox v. Cox (supra), principle applied. 

Bud, In 10, Evans, In re, Dodd v Evans (1901) 
70 L J. Ch 514, [1901] 1 Ch. 916 , 84 L. T. 294 ; 
49 W E 599 • 

HARWELL, .t — The authorities are m a some- 
what unsatisfactory condition, and I feel con- 
siderable difficulty in reconciling the decision of 
Pearson, J m Moore, In re, with that of Kay, 
L J in Foster, In re The principle applicable to 
cases Jike the present is expressed m Cose v. Com 
— viz , that neither tenant for life nor remainder- 
man shall obtain an advantage over the other — 
p. 516 


Cox v Cox, principle applied. 

Stewait v Klngsale [1902] 1 Ir E, 498 — 
POBTEit, m n 

Moore, In re, followed 
Foster, In re, referred to. 

Barker, In re, Barker r Baiker (4897) 82 L J 
N. C. 569 ; W N (1897) 154. — STIRLING, J. 
Foster, In re, followed. 

Lyon l Mitchell (1899) 34 L J. N. C. 185 ; 
W. N. (1899) 27 —NORTH, J 

Moore, In re,andLyonv Mitohell .fallowed, 
Foster, In re, not followed. 

Alston, In ie, Alston r Houston (1901) 70 
L J Oh. 869; [1901] 2 Ch. 584 .— keicewtoh, J, 
See judgment. 

1. Estate pur Autre Vie 
Doe d Lewis v Lewis (1842) 11 L J. Ex. 
305 ; 9 M & W 662 ; 6 Jur. 375 .— ex., 
distinguished. 

Wall » Byrne (1845) 2 Jo & Lat, 118 , 7 
Ir. Eq B 578.— SUGDEN, Ij.C. 

Fhilpotts d. Philpotts v. James (1784) 3 
Dougl 425 .— k.b. , and Wall v, Byrne, 
explained 

Sheppard, In re, Sheppard v. Manning (1897) 
66 L. J. Ch. 445 ; [1897] 2 Ch. 67 ; 76 L. T 756 ; 
45 W. E 476 

romer, J . — Two oases were relied on by 
counsel foi the heus-at-law. With regard to 
Wall v. Byrne, whether or not it was rightly 
decided— a question which I need not consider 
— it is no authority on the case now before me. 
The proposition stated by Sugden, L.C. was 
this 11 Wheie a man has an estate pur autre 
etc, limited to him and his heirs, and devises 
that estate, by woids which, without words of 
limitation, would pass the quasi inheritance, 
and the devisee dies intestate, the persons to 
take are the heirs and not the personal repre- 
sentatives of the devisee " Assuming this pro- 
position to be correct, it is no authority, because 
here the testator was not entitled to an estate 
pur autre i to limited to him and Ins lieu's — he 
was entitled in fee And if the English decision 
refeired to m that ease was Philpotts v. James, 
wlietliei or not that case was an authority for 
the decision in Wall v. Byrne, it is no authority 
in the present ease, foi it is not in point. It 
was a case of a lease for lives limited to one and 
his heirs The ownei of the estate died, having 
by lus will devised “ all and singular my freehold 
lease ” to lus nephew, and on the nephew’s death 
it was held that his heir-at-law, and not his legal 
personal representative, beoame entitled. Lord 
Mansfield’s judgment shows tho ground of the 
decision • “The woids of the will of T. James 
me general. He gives all his freehold lease. It 
is the same as if he had added ‘ hens.’ ” That is 
to say, it was, in effect, a case of the heir being 
specially mentioned — p, 446. 

Philpotts v. James, referred to. 

Wall v. Byrne and Blake v, Jones (1813) 1 
H. & Br 227, n, followed 
Doa v Lewis, commented an.' 

Mountoashell (Earl) v, More-Smith (1896) 
65 L J P. C lft*»J189GJ A. O 158 ; 74 
L. T. 321 — H.L. (Ilt>- > HALSBURY, I,.0 , 
LORDS WATSON, HKRSOHffi>L, MAONAGH- 
ten, MORRIS and DAVEY ; affirming S, 0. 
n oin. More-Smith v. Mountoashell (Earl) 
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[1895] 1 lr R. XX. — C.A. WALKER, L.c , 
pali.es, ob and fitzgibbon, lj, d is- 
tiligvisli/'d. 

Kiwr, In ie, King r King (189S) [1899] 1 
Tr, 11 . 30 — C A ASHBOURNE, L 0 , FIT/GIBBON 
anil not, mks, l.jj 


r>. Joist Tenancy and Tenancy in Common 

Edwards v Fashion (1712) Prec Ch 332 ; 
Avelmg v Kmpe (1815) 19 Ves 4X0 , 13 
B K. 2X0 —GRANT, M.B ; and Harris v 
Fergusson (1348) 16 Sim. 308— shad- 
WELL, V.-C , explained 

Robinson v Preston (1858) 27 L J Ch. 
395 , X K & J 605 , X Jur. (n.s ) 186 ~ 
wood, v -C , followed 

Hughes’s Trusts, In re (1871) 24 L T. 415.— 
MAT/INS, V.-C 

Robinson y Preston, discussed. 

Palmer * Ilich (189(1) 66 L. J Ch 69 , [1897] 

1 Ch 13X ; 75 L. T 484, 45 IV. B. 205 — 
STIRLING, J 

Avehng v Knipe, referred to. 

National Society for the Distribution of 
Electricity hy Secondary Generators r. Gibbs 
(1899) 68 L J. Ch 503 , [1899] 2 Ch. 289 , 80 
L T, 52X , 17 W. B. 518 — COZENS-HARDY, J ; 
reiersed, a A. See “ Patent." 

Bracebndge v. Cook (1572) Co. Litt. 185 b, 
fallowed. 

Barton's Will, In re (1852) 10 Hare 12 , 16 
Jur. 631 —TURNER, V -O 

Barton’s Will, In re, and Armstrong v 
Armstrong (1869) 38 L. J Ch. X6S , L. B 
7 Eq 51 8 , 20 L T. 776 ; 17 W. B. 570 — 
tames, v -c , discussed 

Caldwell v Fellowes (1870) 39 1 J. Oh. 
618 . L B* 9 Eq. 410 , 22 L T. 225 , 18 
W B. 486 — JAMES, V -C ., followed 

Bailhe i. Tiebarae (1881) BO L J Ch 295, 
17 Oh D. 388 ; 44 L. T. 247 ; 29 W. E. 729.— 

MALtNS, V.-C. 

Caldwell y, Fellowes, applied And see 

May V Hook (1773) 2 Co. Litt 246 (5) note, 

Burnaby r Equitable Reversionary Society 
(1885) 51 L. J Ch 466 , 28 Ch D. 416 , 62 
L T. 350 , 33 W. B. 639.— PEARSON, J. 

Barton’s Will, In re, approved. 

Baillie v. Trehame, disapjiroved. 

Butler's Trusts, In ie, Hughes u. Anderson 
(1888) 88 Ch D 286 ; 67 L J. Ch. 6X3 , 69 L. T. 
386 , 36 IV. B. 817.— C.A 

LiNDLSY, L J — The only intelligible rule to 
apply is that pointed, out m Plowden ( Brace - 
bridge v, CooJt ), which is an intelligible worlnng 
rule. If property be vested in a woman and 
another, or others, ps pint tenants, and she 
afterwards mnmes, what is the effect of her 
marriage upon that property ? If the efFect is to 
vest the property in the husband then there will 
be a severance of the joint tenancy That is the 
view of Lord Coke, pWden, and everyone. If 
on the other haacySSact of marriage does not 
vest the property in the husband, then theie is 
no severance. That is the view of Lord Coke, 
Plowden, and everyone except Malms, V.-C., who 


m Bailhe v Treharne did hold that main-age 
effected a severance ot tlic joint tenancy in a 
wife’s chose in action I think that was an 
oversight on the part of the learned judge. 
Theie is no aulhoiity m favoui of the respon- 
dents’ view except that case Although it is 
true that Barton’s Will , In re, and Armstrong v. 
Armstrong (supra) may have been decided on the 
giound that the fund was veveisiomuy, which 
was a gooil giouiul, still* the other ground, viz , 
that it was a okosc in action, might have been 
taken. At any late, theie is nothing in cither 
decision against the rule 1 have suggested — 
p. 293 

ootton and bowen, L jj to the same effect. 

Caldwell v. Fellowes (supra, col. 1007), 
principle applied 

Brown v. Raindle (1796) S Ves 256. — 
ARDEN, m e., followed, 

Hewett, In re, Hewott v Hallett (1893) 63 
L. J. Ch 182 ; [1894] 1 Ch, 362 , 8 E. 70 j 70 
L. T. 393 , 42 W. B. 233 —NORTH, J. 

M’Mahon v. Bnrohell (1843) S Hare 97. — 
v -o. , varied, 2 Ph. 127 , O, P Cooper 457. — 
OOTTENHAM, L 0 , corrected, 5 Ilaic 322 — v -O ; 
discussed , Henderson v Eason (1851) 21 L ,) 
Q B. 82 , 17 Q B. 701 , 16 Jur, 518— EX. oh , 
Kennedy r. De Trafford (1897) 66 L J Oh. 413 ; 
[1897] A. C. 180 , 76 L. T 127 , 45 W. B. 671 — 

H,Ii. (E ) 


ESTOPPEL. 

1 By Record. 

2 By Deed 

3 By Matters in Pais 


1. By Record, 

Blackham’B Case (1708) 1 Salk. 290 ; Thomas 
v Ketteriohe (1749) 1 Ves. sen. 833 — 
hardwioke, l o. ; andBouohier v. Taylor 
(1776) 4 Bro. P. C 708.— HI, (B), dis- 
cussed and followed. 

Kingston’s (Duohess) Case (1776) 2 Sm. 
L C (7th edition) 761 , 20 How, St. Tr 
637 , 1 Leach C. C 146 ; 1 East P 0. 468, 
explained 

Barrs v. Jackson (1845) 14 L J. Ch 433 ; 1 
PL. 682 , 9 Jur, 609. — LYNDHDrST, L.C. ; 
reversing (1842) 2 Y. & 0 C. C. 580. — KNIGHT 
BRHOE, v -C 

Barrs v. Jaokson, jmneiple applied. 

Kelson v. Coach (1863) 33 L J O, P. 46 ; 15 
O. B. (N.s ) 99 ; 10 Jur (n S ) 366 ; 8 L. T. 577 ; 
11 W B. 964— WILLES and byles, JJ. And 
see post, col 1010 

Kingston’s (Duohess) Case, and Barrs v. 
Jaokson, opinion of y- o„ adopted 

Reg. v. Haitmgton Middle Quarter (Inhabi- 
tantsf (1856) 24 L. J M. C 98 ; 4 El. & B1 780 ; 3 
C. L. It 661 , 1 Jur, (n.S.) 688 j 3 IV. R. 285,— Q.B. 

Beg, v. Hartington (Inhabitants), doubted. 

Reg v Hutchings (1881) 50 L. J If C 35; 
6 Q. B. D 300 ; 44 L T 364 , 29 W, B 724 , 45 
J P, 604 — O.A. ; reversing S. C, stout. Reg v. 
Hutchins (1880) 49 L, J. M. C 64 , 5 Q B. D. 
353 ; 42 L T. 716 , 28 W. R. 695 .— lush and 
FIELB, JJ. 
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selborne, L.a. — But here there ib no pro- 
ceeding in rem, no question of status, anrl if the 
case which was quoted to us of Beg v Hurt null tin 
(Inhabitants) was concctly decided (as to winch 

1 feel considciable doubt), it is not relevant 
The principles of the law of estoppel by a judg- 
ment, 'inter partes, to which alone 1 think it 
necchsaiy to refer, may bo taken fiom Dc Giey, 
G.J’s opinion in the Bitehm of Kingston's Cute, 
and from that of Knight Bruce, V -C m Hairs 
v, Jaoltson The decision in the latter ease was 
reversed, but on a ground not at all touching the 
statement of piinoiplas contained m it — p 37 
BAGGALLAY and brett, x, j concurred 

Kingston’s (Duchess) Case, applied, Koutlcdge 
v. IIislop (post) ; Pnestman r. Thomas (1884) 
53 L J P. 109 ; 1) P. D. 210 , 51 L. T. 843 , 32 
W R. 342. — o.A raggallay and ootton, 
L.JJ, ; referred to, O’Grady a Synau [1300] 2 
Ir. R. 602 — q.b.d ; affirmed, C.A 

Barrs v. Jaokson (supra), referred to,W Donnell 
ii M'Donnell (1386) 17 L It Ir 582 — chatter- 
ton, v -a , Stephenson v Garnett (1398) (17 L J. 
Q. B 447 ; [1393] 1 Q B 877 , 78 L T 371 , 
46 W II 410— c a a. l smith, ohitty and 
COLLINS, l.jj. ; Reg v GUIs (1900) 69 L J Q B. 
918 , [1900] 2 Q B 758 , 83 L T 251 , 19 17 E 
76 , 64 J I’ 518 —cor 

Buokland v Johnson (1354) 28 L J O. P 
204 , 15 0 B 145 ; 2 O L R 704 , 18 
Jur 775 , 2 W R. 665— O.P., followed 
Rnutledge v Hislop (1860) 29 L J M C 90 , 

2 El. & El, 549 , 6 Jur. (ss) 898 , 2 L. T 53 , 

8 W, R 363 — Q B 

Routledge v Hislop, followed 
Flitters v Allfrey (1874) 44 L J 0. P. 73 , 
L R 10 0. P 29 ; 31 L. T 878 , 23 W. R 442 
—BRETT and GROVE, JJ 

Reg v. Hartington (Inhabitants) (supra), 
and Flitters v Allfrey, discussed. 

Trish. Land Commisaioneis i Ryan [1900] 2 
Ir. R 663 -o.A 

Brown v Wootton (1605) 3 Oro. Jac. 78 , 
Yelv, 67 , Moor 762, distinguished. 
Leohmere i\ Fletcher (1833) 2 L J Ex 219 , 
1 Or & M. 628 , 3 Tyr 450 — ex 

Brown v. Wootton, d, mussed. 

King v. Hoaie (1844) 14 L J, Ex. 29 ; 13 M & j 
W 494 ; 2 D. & L. 882 And see cols. 1012, 1013 
PARKE, B. (for the Court) —It has been held, 
that if two commit a joint tort, the judgment 
against ono is of itself, without execution, a 
sufficient bar to an action against the other for 
the same cause — Brawny Wootton; and though, 
in the report in Yelverton, expressions are used, 
which at first sight appear to make a distinction 
between actions for unliquidated damages and 
debts, yet, upon a comparison of all the reports, 
it Beems clear that the true ground of the decision 
was not the circumstance of the damages being 
unliquidated, Popham, CJ states the true 
ground , he says . "If one hath judgment to 
recover m trespass against one, and damages 
certain,” that is converted into certainty by the 
judgment, “although he be not satisfied, he 
shall not have a new notion, for this trespass 
by the same reason, e contra, if i ne I ath c se 
of notion agaipst two, and obtain judgment 
against one, he shall not have remedy against 


the other , and the difference betwixt this case, 
and the case of debt and obligation against two, 
is, because there eveiy of them, is ohaigeable and 
liable to the entire debt , and, theicfoic, recovery 
against one is no hai against the otliei, uutil 
satisfacl ion ” — p 32. 

King v. Hoare, diet my lushed, Waterfall, Ex 
pmte(nr Jones, Ex parte), Morrison, hi re (1351) 
20 L J Bk 5 : 4 De G & Sm 199 , 15 Jur 214. 
— KNIGHT moron, v.-c , approved, Buckland / 
Johnson (1854) 23 L J C P 204 , 15 C B 145 , 

2 C. L R. 784 18 Jur 775 , 3 W R. 565 — c P. . 
Brown v Wootton and King v. Hoare, 
foUowal 

Bunsmead v Harrison (1872) 41 L. J. C P. 
190 , L R 7 C. P 547 , 27 L T. 99 ; 20 W R. 
784 .— ex. CH See “ TROVER ” 

[Note. — Brown v. Wootton lias been exten- 
sively denied by the American Couits ( Sheldon 
v Kibbe (1819) 3 Connecticut 214 , Lmiojoy 
v Murray (1865) 3 Wallace 1 ; Stone v. 
Dhltnison (1862) 5 Allen 29 ; Brown v. Ca m- 
hndge (1862) 3 Allen 47+ ] 

Drake v Mitchell (1803) 3 East 251 , 7 R R. 
449 . — k.b, followed 

Bell i- Banks (1841) 3 Man & G. 258 , 3 Scott 
(N R.) 497 —o p. 

King v Hoare. and Drake v Mitchell, re- 
ferred to ( am 1 see ool. 1012) 

I Bemondsey Yestry r Ramsey (1871) 40 
L J. C. P. 206; L.BCC.P 247 , 24 L. T 
1 429 , 19 W. R. 774 — a.P. 

Bermondsey Yestry v. Ramsoy, approved 
and, followed 

Plumstead Board of Works v Ingoldby (or 
Planet Building Society) (1872) 12 L. J. Ex, 60 , 
L. R. 8 Ex 63 , 27 L. T 656 ; 21 W E. 77.— EX. , 
affirmed, (1873) 42 L. J Ex 136 , L It 8 Ex. 
174, 29 L T 376 , 21 W R 817 — ex oh 
K ing v. Hoare, approved. 

Kendall v Hamilton (1879) 4 App Cas 604 ; 
48 L J C. P. 705 , 41 L T 418 ; 28 W R. 97.— 
HL (E.) CAIRNS, L C., LORDS HATHERLEY, 
belborne and Gordon , lord penzanoe dis- 
senting See judgments , and see post 

Nelson v Couoh (col, 1008), explained. 
P.runsden r Humphrey (1884) 53 L. J. Q B. 
476, 14 Q B. D 141, 61 L T. 529, 32 
W li 944 ; 49 J. P. 4.— C.A brett m r. and 
BOWEN, LJ ; COLERIDGE, O.J dissenting , 
reiersmg 52 L. J Q. B 758, 11 Q, B D 712 — 
POLLOCK, B. and LOPES, J. 

King v Hoare, discussed. 

Insh Land Commission r. Junkin (1888) 24 
L R Ir 40— QBD 

Brunsden v. Humphrey, explained. 
MacDougall v Knight (1890) 69 L J Q B. 
517 , 25 Q.B.D1 ; 03 L. T 43 ; 88 W R 553 ; 
54 J. P 788.— O.A. ESHER, M.R., FRY and 
LOPES, L JJ 

Kendall v. Hamilton (supra), oonsulered, 
Hodgson, In re, Beckett r Kamsdale (1885) 31 
Ch. D 177 ; 55 L J Ch 241 , 34 VJ R. 127 ; 54 
L T. 222 — o.A , affirming bacon, V.-o 
SIR J HANNEN. — But then it was said that as 
a question of law the ollE^m^ whieh has been 
pursued by the plaintiffs precludes them fiom 
now having lecourse to the estate oS the father, 
and that argument is based upon the decision m 
Kendall v. Hamilton. Now, In that case, it was 
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undoubtedly decided, confirming the decision in 
Xing v. Scare, a case which has always attincted 
a good deal of attention, that where some mem- 
bers of a fiun or Borne ]0int contract™!, are sued 
and judgment is obtained against them, the 
mattei then passes into a res judicata and is to 
be treated thencefoith as a debt against those 
persons only against whom that judgment has 
been rceovcied, and lecomse cannot, be had to a 
person who was not joined in that action That, 
of com se, must be taken as now clearly estab- 
lished ; but in that case it was fiom the beginning 
jiointed out that there is an exception to that 
rule, one which had long prevailed m equity, to 
the effect that when one member of a firm has 
died, though at law the debt would fiom that 
time foith be only the debt of the survivors, In 
equity lecoiirse might always he had to the 
estate of the deceased partner. That is veiy 
clearly laid down bv Cotton, L.J, in the judg- 
ment which he dehveied on behalf of himself, 
the present M U , and Thesiger, L.J. in Send nil 
v Hamilton , wheie he says, “ It is now well 
established that a Couit of equity does 
tieat the estate ot a deceased partner as still 
liable to the jiaitneislup creditors, though at law 
the survivor has become solely liable And it 
must now be considered as established that the 
jiartnership croditoi may obtain lelief against 
the estate of the deceased partner without having 
exhausted his remedy against the suiviror ” He 
goes on to say, “ It is difficult to understand 
how the Couit of Chanceiy came to interfeie 
with the legal liability of paitnois, and although 
it has done so, it lias, m giving the paitnership 
crechtoi lelief, dealt with him in an anomalous 
way, that is to say, except m eases whei e there 
lias been no joint estate, the Court has only 
admitted the partnership ereditoi to lank against 
the estate of the deceased, af tei all Ins private or 
separate debts have been paid,” That passage 
has a very linpoitftnt bearing on a mattei to 
which I shall subsequently lcfei. lie says, in 
conclusion “ It is unnecessary to go through the 
numeious cases which were cited during the 
argument, but it will he right to refer to Lnerpool 
Borough Baiik v 1 Vallter ((1859) 4 De Q. & J 
24), and Jiivomh v. Harwood ((1751) 2 Ves sen 
285), as m those cases judgments recovered 
against some of several partneis wote held not 
to be a bai to proceedings in equity against the 
estate of a deceased partner. But m each of 
tho°e cases the judgment was not veenwod until 
alii' the doiiLi o'. m«> prunei ."i.viisl ■■hi-" 
l-Iii.c die wa= -'■'■ling lelief, ;n i ‘-m 1 

Pa-'.s, m which ’'tl cf his leu iriv in cm t" r 
again-- The t-rarp or adfiui-i 1 pi'MiiCi.c.ii.i'ii | 



.bowkn and kb y, ljj,, who concurred, also 
considered the case at length 


Kendall v Hamilton (supra), distinguished 

Badeley i Consolidated Bank (18S6) 34 Cli D 
536 , 55 L. T. b85 ; 35 W. R 136. 

stifling, j. held that the right of a surety 
against his pimcijial are not exactly the same as 
those of the creditor, and that accordingly the 
rule laid down in Kendall v Hamilton , that a 
ereditoi who has lecoveied judgment against 
one partner cannot sug another paitner, did not 
take away the rights ot a surety for one partner 
as against another partner 

And see Si. O. (1888) 57 L J. Oh. 468 ; 38 Oh, 11 
238 , 59 L T. 419 , 36 W B 745.— a. A. 

Kendall v Hamilton, applied 

Drake v Mitchell (supra, ool 1010), ihs- 
tingni died. 

Cambefort i. Chapman (18S7) 19 Q B 13. 
229 , 56 L. J. Q B. 639 ; 57 L T 625 , 35 W. B 
838 ; 51 J I*. 456 

field, J — There [Brahe v. Mitchell ] it. was 
held that wheie one of three covenantors gave a 
bill foi part of a debt secui ed by the covenant, 
and judgment was recoveied against, him on the 
bill, that judgment was no bar to an action of 
covenant against the thiee On looking into 
that case it is clear that the decision proceeded 
on the technical mlc that the giving of a bill of 
exchange could not suspend the lemedy on the 
covenant, which was a security of a higher 
natuie — p 232 

manisty, j —As to Bralie v. Mitchell, I agree 
that it is distinguishable from tho preRont case 
on the giound suggested by Field, J , namely, 
that the covenant was a security of a higher 
natuie than a hill of exchange , but 1 think 
theie is anotliei and perhaps a more substantial 
ground, which is, that the bill in that ease was a 
collateial security, and was not, given for tile 
same liability Or debt as was secured by tho 
covenant — p 284 And see post 

Kendall v Hamilton, applied. 

Home i. Niblett (1891) 60 L. J. Q. B 505, 
[1891] 1 Q B 781 , 64 L. T. 659 , 39 W. B 491 , 
55 J F. 064.— A, l. smith and quantham, jj. 

King v Hoare (supra., col. 1009) and Kendall 
v, Hamilton, not applied , Back v. Pierce (1889) 
68 L J. Q B 518, 23 Q. B D 316; 81 L T 
448 , 38 W. R 29 , 54 J P. 198—0 A. ESHER, 
M R . LENDLEY and BOWEN L T.T Wpall ». 
I im.>- fioi.rf) „s . T T 31,-,, L 11 356 — c A 



Kendall '. Hamilton print -pU to noobeil 
Drake • Mitchell (-■ .pm) , / 
•Cambefoitv Chapman (.■ . • •,;) ihd 
OJg-Pln— lI i IP. a 1- (i -'.I i j f I 803 I J ( J |J 
H's .1 i I. J.Q.B 1 <j U 8.J0' !.i\v 11 6'i r v 

E-.> Alt. m . it -I do >11 , ll'Ulk .’■, r . 'h ■ li r. 

; • ’ •’< 1 ihfi 1 L'liiLii n hrnd.ii, v. Ilan.i'-.ii 
Vo. ml. .*11'’ '!.-pi«ioi' .r Dr-.b . Mr.-f.l . . . 
I ”1 '• 1-r uoo~r -ga,,n,..bj ; "• d-c s.on 
. 1 /hah \ J/ '-A. I,. and mu Cu it, » t„v[ \ 

I Chapman was wrongly decided. — p 114 
lopes and rigby, l jj. to the same effect. 
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King v, Hoare (col 1009), followed. 

Kendall v . Hamilton (supra, col 1010) and 
. Hodgson, In re, Beckett v Ramadale, 

( supra , col. 1010) referred to. 

Illy til i Madgnte (1890) 60 L ,T. Oh GO ; 
[1891] 1 Oh 837 , 63 L. T. GIG , 311 W R. 122 , 
7 Times L It 81 — STIRLING, ,T. 

King v, Hoare, rule applied 

Hodgson, In re, Beokett v Rams dale, ohsrr- 
latlons ol BOWEN, h J adopted and 
applied. 

M'Leod i Power (1898) G7 L J Ch 551 , 
[1898] 2 Ch 295 ; 79 L. T. 07 ; 47 W R 74 — 
bvenk, j, See judgment. 

Newington v Levy (1870) 40 L J G. I'. 29 , 
L R. 0 0 T 180 , 23 L. T. 595 ; 19 W.R 
478 — ex oh , dimmed and diet nig in died. 

Bennett i Gamgee (1876) 46 L J Ex. 33 ; 2 
Ex 1111, 35 L. T 764 ; 25 W. R 81 .- kelly, 
O B, and cleasdy, b. , a,/ firmed , 46 L. J Ex. 204 ; 
36 L T. 48 , 25 W It 293— c.A. 


Newington v Levy, referred to 
Midgl’ey i Midgley (1893) 62 L. J. Gli 905 , 
[1893 [ 3 Ch. 282 , 2 R 561 , 69 L. T 241 ; 41 
W, R 659. — O A BINDLEY, LOPES and A L 
SMITH, L jj , Butler < Butler (1893) 63 
L J. P, 1 ; [1894] P. 25 , 1 R 535 ; 69 L. T. 
545 , 42 W. R. 49 — o.A, lindley, a. l smith 
and davey, l jj. 


Kinsey v Kinsey (1754) 2 Yes sen 577. 
— hardwicke, L.O , discussed anil dis- 
tinguished 

Pearse i. Dobiuhon (1865) 35 L. J Ch 110, 
L R. 1 Eq 241 , 13 L. T 519, 14 W R 256. 

kindersley, v-o— I think that the ratio 
decidendi m that case was simply that m a case 
of hill and cross bill the plaintiff m the original 
suit could otherwise, by obtaining a decree, have 
prevented the oross suit fiom being heard But 
where after a deeiee has been made, the peison 
against whom it waB obtained, files a bill against 
the person in whoso favour the decree has been 
made, relating to the same subiect-matter, with- 
out. mentioning the decree, and still more wheve 
m his bill be mentions the deeiee and impencheB 
it on the ground of fraud, Ido not see on wbat 
punciple it can be held that the defendant to 
such a bill may not plead the decree unlebs it 
has been enrolled I am of opinion that Loid 
Hardwlcke’s decision does not apply to such a 
case — p. 112 


Phosphate Sewage Co. v Molleson (1879) 4 
App CftS, 801 — H L (SO.). CAIRNS, L.C., 
LOUDS HATHERLEY, BLACKBURN and 
GORDON, dieting wished 
Low, In le, Bland i Low (1894) 7 R 846', 63 
L J. Oh 60 . [1894] 1 Ch 147 ; 70 L. T 57.- 


c a ; i ary nig north, j . 

lindley, LJ — The decree in Chancery to 
which the Scotch Cornts [m Phosphate Sewage 
Co v Molleson] refused to give effect, m pre- 
ference to a prior decision of their own, was not 
relied upon or treated as equivalent to a subse- 
quent Scotch judgment. The case did not turn 
on the statute to which I have alluded [31 & 32 
Yict c 54] and which governs the present case, 
— p. 351. a. L smith, l.j. concurred. 

DAVEY, L J. to the same effect. 


2. By Deed. 

Fan-title d. Mytton v Gilbert (1787) 2 Term 
Rep. 169 , 1 R. R. 455, commented on 
Doe d Levy r Horne (18 12) 3 Q B. 757 , A 
ti. & D. 239 ; 12 L J Q B. 72 , 7 Jnr 38. 

denman, a J. (for the Court), — But the plain- 
tiff lelied on the ordinary pimeiple that a lessor, 
oi any grantor, cannot dispute with Ins lessee or 
giantec Ins own title to what he has assumed to 
convey. The application of tins principle was 
denied in the present case, on account of the 
public character of the defendant, whose counsel 
referred particularly to a diotum of Ashhurst, J , 
m Fairtitlo v. CHlhert. His loidslnp concluded 
his judgment for the defendants, after holding 
them entitled on other grounds, m tho following ' 
words • “ Besides, there is a still further ground 
why the trustees should not be estopped , for 
this is a public Act of Pailiament, and the Court 
aie bound to take notice that the trustees under 
this Act had no power to mortgage the tol l-houses. 
This deed therefore cannot operate m direct oppo- 
sition to an Act of Parliament which negatives 
the estoppel ” But that observation proceeded 
on the contents of the Act, presumed to be know n 
to both the contracting parties, and to qualify 
any contract into which they might enter in 
execution of its powers No such presumption 
can be made as to any party’s knowledge of the 
fact that a previous mortgage had 'been made 
and there is no authonty for holding that trustees 
for a public purpose aie in any peouliai state of 
protection on such a point. The dictum of Ash- 
huist, J. is not adopted by either of the two 
judges sitting with him, whose concurrence in 
the general result might be wholly independent 
of this doctrine. — p 766. 

Eairtitlev Gilbert, apprmed. 

Watson, Ex paitc, Sheffield Permanent Build- 
ing Society, In rc (or Companies Acts, In re) 
(1888) 57 L. J Q. B. 609 , 21 Q B D 301 ; 59 
L T. 401 , 36 W. R 829 , 52 J, P 742— GAVE 
and wills, JJ 

Watson, Ex parte, followed. 

Bottomgate Industrial Society, In le (1891) 65 

L. T. 712 , 40 W R 139— MATHEW and A. L 
SMITH, JJ 

Pairtitle v, Gilbert and Great North-West 
Central Ry. v Oharlebois (1898) 68 L J. 
P. O. 25 j [1899] A C 114 ; 79 L. T. 85 
—PC. lords hobhouse, macnaghte'n 

and MORRIS, SIR R. COUOH and SIR H. DE 
VILLIERS, applied. 

St. Mary, Islington, Vestry r Hornsey Urban 
Council (1900) 69 L. J. Ch. 324 ; (1900) 1 Ch. 
095 ; 82 L T. 580 ; 48 W R. 401 —O A BINDLEY, 

M. R., RIGBY and V. WILLIAMS, L JJ 

Bemiley v. Burdon (1826) 2 Sim. & S 519 ; 
4 L. J. (OS) Ch. 164 .— lbAoh, v-c. , 
affirmed, (1830) 8 L. J. (os) Ch. 85 — 
LYNDHURST, L O., distinguished. 

Right il Jefferys r Bucknell (1831) 2B &Ad. 
278 ; 8 L J (o S.) K. B. 804 
tenterden, c.J. (for the Court). — The deed of 
release in that case recited, that Francis Tw'eddle 
the younger was, subject to his father’s life 
estate, seised oi possessed of, or well entitled to, 
the lands and tenements'^&Jrelnafter mentioned 
in reversion or remainder ; and hs_the deed he 
gianted and released this remamdel', and cove- 
nanted that he was seised of it for an Indefeasible 
estate of inheritance. The present M.R., then 
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V -C by whom this case was first decided, held, 
that this was an estoppel, upon th e genei al ground 
(.hat it was a deed indented, mid that the nature 
nt the conveyance, namely, lease and release, 
made no difference The L C continued this 
pi dement, hut put it on this solely, that it was 
an allegation of a particular fact, by which the 
paity making it was concluded That case, 
thcrefoie, gieatly diffciccl fiom the present, in 
which there is 110 certain piccise averment m 
the deed ot lelease of any seisin m T Jarvis, the 
youngei, but a lecital only, that lie was legally 
or equitably entitled. — p 281 


Sight v Buoknell, distinguished, Do erf. Downe 
. (Lord) v Thompson (1847) 9 Q. B 1037 , 11 Jur 1 
1007 — Q B , ? eternal to , Monypcnny v Mony- 
penny (1861) 31 b J. Ch. 269 , 9 H. L. Cas 114 
— h l (c ) , an died. Heath i Crealook (1874) 
44 L J Oh 137 ; L R 10 Ch 22, 81 L. T 650. 
— C A. CAIRNS, L.O., JAMES and HELLISH, L JJ. 


Eight v Buoknell and Bensley v. Burdon 

(wpra), discussed 

Geneial Finance Mortgage and Discount Co 
(i Liberator Permanent Building Society (1878) 
10 Ch D 15 ; 89 D T 60(1, 27 W E. 210 — 

JESSEL, M.R 


Eight v Buoknell and General Finance, 
&c, Co. v Liberator Building Society, 

applied 

Onward Building Society r Smithson (1892) 
[1893] 1 Ch 1 , 1117 li. 53.-CA. BINDLEY, 
BOWEN and A L. SMITH, l JJ 

Doe d. Lumley v. Soarborongh (Earl) (1835) 
4 L J K B. 172 ; 3 A & EC 2 , 4 N & M. 724 
— K.n ; ret acted , win, Scarborough (Earl) v 
Doe d. Savile (1836) 6 L. J. Ex. 270 , 3 A. & E 


:i By Matters in Pais. 

Pickard v. Sears (1837) 6 A. & E. 469 , 2 
N. & P 488 , 15 E E 538 ; followed, Gregg r 
Wells (1889) 81 J.Q B 193 , 10 A & E 90 , 
2 P. & L), 296 , 50 E E 347 — q b , distinguished, 
Sandvs i HodgBou (1839) 9 L J. Q. B! 31 ; 10 
A. & B 472 ; 2 P. ic D. 435 , 50 E E. 485.— q.b 

Pickard v Sears and Gregg v. Wells, judg- 
, in cuts qualified 

’ Freeman e Cooke (1848) 18 L. J. Ex 114 ; 2 
Ex 654 , 6 D. & L 187 ; 12 Jm. 777— PARKE, B. 
(for the Court). And see post, col. 1020. 

Pickard v Sears and Freeman y Oooke, 

dismissed and not applied 
Howard r. Hudson (1858) 22 L .T. Q. B. 341 ; 
2 El & B1 1 ; 17 Jur. 855 , 1 W. B 325.— Q.B.; 
Jorden r. Money (1854) 23 L J. Ch 865 ; 5 
H L Cas 185 {post, col. 1017). 

Pickard v Sears, report cirrreotei. 

Bill i Eicbards (1857J 3 Jur (NS) 520 ; 26 
L. J Ex. 409 ; 2 H. & N. 311 ; 6 W. E. 650. 

POLLOCK, OB.- In the copy of 6 A & E 
which belongs to the Court of Ex., some one, 
, probably one of the Barons, has corrected the 
report of the lodgment of JPioJiard v Sears, by 
putting in the margttT'wilfnlly induces,” Instead 
of “ wilfUlhj^Tuses another to believe. — p 522 

Piokard v. Sears, qualified, 

Simpson r Accidental Death Insurance Co. 


(1857) 26 L J G. P. 289 , 2 C B (N S.) 257 
3 Jui (N H.) 1079 

Williams, j.— The rule in Pirhard v Scar 
is commented on m Freeman v Cooke, whioi 
must now be taken as laying down the govevnlnj 
rule — p. 290. 


Pickard v. Sear% and Freeman v. Ooo 
( svrpra ), discussed, 

Claike r Hart (1858) 27 L. J Ch. (115 ; 
T D. Cas. 633 . 5 .Tin Ar.s.1 447— II L. (K.l. 


Piokard v. Sears, applied And see post. 
Cornish r. Ahmgton (1859) 28 L J. Ex. 262 
4 H. & N. 549 , 7 W E. 504.— ex. 


Pickard v Sears and Freeman v. Cooke, no 
applied, Swan r North British Australasian Ct. 
(1863) 32 L J. Ex 273 ; 2 H. & O 175 ; 10 Jm 
(ns.) 102 — ex oh.; applied, Bahia and Sai 
Francisco By , In re (1868) 37 L. J Q B 176 
L R 3 Q B. 584 . 9 B, & S, 811 , 18 L. T 467 
10 W. E. 862 — Q b 

Piokard v Sears, not applied, Colonial' Bank i 
Cady (1890) 60 I, J Oh. 131 ; 15 App Cas 267 
63 L. T 27: 39 W. E. 17 .— ill. (k>). hale 

BURY, L C , LORDH WATSON, BRAMW1SLL, am 

herschell . applied, Hanison, Ex parte 
Bentley & Co., In re (1893) 69 L, T 204. — a. A, 


Freeman v. Cooke (supra), diet am approved 
M'Kensie r British Lmen Co (1881) 6 App 
Cas 82 , 44 L T 431 , 29 W. 11,477.— H L (so,) 
SELBOUNE, L C., LORDS BLACKBURN and WATSON 
lord blaokbubn —The pnnoiplos whioii 
have assumed to be law have been leoognised h 
England ever since the clear ludgment o 
Parke, B in Freeman v. Coolie The Soottisl 
cases cited at your lordships’ bar show that, thos, 
principles have not been so cloaily recognised 11 
Scotland. — p. 101, 

LORD WATHON — The question whether a forget 
bill has 01 has not been adopted by the persoi 
whose signature is foiged, is in reality an issue o: 
fact and not of law. Still, adoption of a bil 
may be matter of legal inference from carton 
ascertained facts ; and m the present ease tin 
inference which has been drawn by the Conr 
below, adversely to the appellant, appears tt 
depend upon the fact, that after he came t< 
know in July that the second bill had boon dis 
counted with the bank, he (the appellant) kep- 
silence, oi at least did not inform the bank o: 
the forgery of his own name until a fortnight o: 
thereby had elapsed The only reasonable ruli 
which I can conceive to be nppheoble in sucl 
circumstances is that which is expressed in care 
fully chosen language by Lord Wensleydale n 
Freeman v. Coolie .— p. 109. [His lordship nisi 
discussed the Scottish cases ) And see post. 

•Freeman v. Cooke, referred to. 

Scarfe i. Jardine (post, col. 1021). 

Freeman v. Oooke, apprmed 
Miles i. Mellwraith (1883) 8 App. Gas. 120 
52 L. J. P. O. 17 , 48 L. T. 689 , 31 W. E. 591.- 
B.O. 

LORD BLACKBURN (for self, SIR B. PEACOCK 
SIR R. COLLIER, SIR R, COUCH and SIR A. HOB 

house) — Tho principle on which a person, havin; 
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clothed an agent with appaient general autho- 
rity, but restricted it by secret instructions, is 
bound (if theothei paity chooses to hold him so) 
to one who, m ignorance of the restrictions, con- 
tacts thiough the agent, on the taith of tho 
agent having the authority he seems to have, is 
wellexplamedmi'Veewauv. Cooke. The principal 
does not actually contract, but the peison, who 
thought ho did, has the option to preclude him 
from denying that he contracted, if the case is 
brought within the very accurate statement of 
the law by Paike, B (on p 603) • “ if the person 
means Ins representation to he acted upon, and 
it is acted upon accordingly , and if, wliatevei a 
man’s real intention may be, he so conducts him- 
belf that a reasonable man would take the lepie- 
sentation to be true, and believe that it was meant 
that ho should act upon it, and did act upon It 
as true, the party making the representation 
would be equally precluded from contesting its 
truth ; and conduct by negligence 01 omission, 
whcie there is a duty cast upon a peison by 
usages of trade or otherwise to disclose the tiuth, 
may often have the same effect ” — p 188. 


M'Kenzie v. British Linen Co ( 'supra , col 
1(116), distinguished. 

Ogdvio i' West Australian Mortgage and 
Agency Corporation (1896) 66 L. J P. C 40 , 
[1866] A 0. 267 j 74 L T. 201.— P.0 
LORD WATSON (for self, LORDS hobhousb and 
davey and sie e. couch), — The ground upon 
which the plea of estoppel lested in these cases 
[M'Kenzie v British Linen Co. and similar 
oases] was the fact that the customer, being m 
the exclusive knowledge of the forgery, withheld 
that knowledge fiorn the bank until its chance 
of recovenng fiom the forger had been materially 
prejudiced Here, an agent of the hank had 
earlier and better information as to the forgeries 
than the customer himself — p. 60. 

Jordan v. Money (1861) 28 L J. Ch. 865 j 6 
H. L Gas. 186— hl (js.). obanwobth, 
L.O and LOED BBOUGHAM , LOED bT. 
LEONARDS dissenting, messing S, 0 
nom Money v. Jorden (1852) 21 L J Oh 
863 ; 2 Be 0 M & G. 318.— KNIGHT 
bruoe, l.j. , OBANWOBTH, L J. dissenting, 
ohsened on And see col. 1016, 

Piggott v. Stiatton (1861) 29 L. J. Ch 1 , 1 
De G E. & J. 83 , 6 Jui. (N S.) 129 , 1 L. T. Ill ; 
8 W R IS. And see eol. 1020. 

Campbell, l o — I am bound to suppose this 
case to have been properly decided by the 
majonty of the members of the House who voted 
upon it. But, in considering the doctrine of law 
which is established, I must look to the facts 
which those who decided it considered to be 
proved by the evidence I must look at that 
evidence and see what different inferences aie to 
be drawn fiom it, and that the law laid down is 
accommodated to those inferences The majonty 
of the lords thought that nothing' moie was 
proved than the declaration of a present intention 
not to enforce the bond. Therefore, it is not 
legitimate reasoning after comparing the evi- 
dence there with the evidence in. this case, to 
argue that there, as much as heie, a positive 
assertion of a fact had been made The cloctiine 
there laid down and acted upon was, that wheie 
a person possesses a legal right a Court of equity 
will not interfere to lostiam him trom enfoicmg 


it, though between the time of its creation and 
that of his attempt to enfoice it he has made 
lepresentations of his intention to abandon it 
This is the ratio decidendi , and this only is bind- 
ing upon us We are not called upon to give any 
opinion upon the point of law upon which the 
law lords were divided, as to the diffeiencc 
between a niisrepiesentation of a fact as it 
actually existed, and a misiepiesentation of ail 
intention to do or to abstain fiom doing an act 
which would lead to the damage of the party 
thereby induced to do an act on the faith of the 
representation. Taking the law as there laid 
down, that a mere expression of intention, 
although acted upon, is no ground fm equitable 
mterfeience, we aie to say whether m this case, 
considering the evidence, we come to the con- 
clusion that theie was lieie a meie expiession of 
an intention not to do an act. — p. 10 icnight 
bruce and tuener, l jj concuircd. 

Hammersley v. De Biel (1845) 12 01 & l 1 ’ 45 

— LYNDHURST, L O , LORDS BROUGHAM and 

Campbell, alhiming S 0 nom. De Biel v. 
Thompson, 3 Beav 469 — mb , distinguished, 
Kay i Crook (1857) 3 8 m & U. 407 ; 3 Jur (n.s ) 
104 , 5 W. R 220 — v.-c. ; applied, Prole r Soady 
(1860) 29 L. J. Oh. 721 , 2 Giff. 1 , 5 Jur (Nb.) 
1382 ; 1 L. T 309 , 8 W. R 131.— stuart, v.-c. 
And see col. 1020, 

Jordon v Money and Hammersley v. De Biel, 

considered And see post, eol 1019 
Loffus r Maw (1802) 32 h J Ch 49 , 3 Giff 
604 ; 6 L T 346 ; 10 W. R 613 
8 TUABT, v-o — Although the decision m that 
ease is no doubt binding, it cannot be considered 
bb a leversal of the decision of the H L in Ham- 
morsley v, De Biel , and the proposition attri- 
buted to Lord Cranworth in the printed report, 
that astatement or representation of what a person 
intends oi does not intend is not sufficient, seems 
ineconcilable with the decision of the H L in 
Hammevsley v. Be Biel , and with the law aslaid 
down by all judges of the highest authority It 
is lemarkable that Hammersley v Be Biel was 
not referred to by any of the counsel oi law 
lords in Jorden v Money — p. 61 
And see post, col 1020. 

Hammersley v. De Biel, distinguished. 
Biitish and American Steam Navigation Co , 
In ie, Waid’s Case (1870) L. R. 10 Eq 659 , 22 
L. T. 695 ; 18 W B 910 — stuabt, y-c. 

Hammersley v. De Biel, applied. 

Caton v. Caton (1876) 86 L J. Ch 886 , L R. 
2H L 127— HL (E) CHELMSFORD, L.C , 
LOBDS WESTBURY and COLOIJSAY , LOED 

obanwobth dissenting, ajjii inmg (1666) 
35 L J Ch 292, 12 Jur (N.S) 171; 14 
L. T 34; 14 W. R. 267 —obanwobth, 
l.o. , who reiersed (I 860 ) 84 L J. Ch. 564 , 
12 L T 532 , 13 W R. 761.— STUART, 
V.-C , ohsened on And see post, col 1020. 

Gulliver, In re, Stroughill v. Gulliver (1856) 
2 Jur (N s ) 701 ; 4 W. R 684.— STUART, 
V -C , explained " 

Williams t\ Williams (1868) 37 L J. Ch 854 ; 
18 L. T. 785. o*. 

stuabt, v.-c — I have stated that the law on 
this subject is peiplexed by autho»Mes , but my 
mind is as clear on the weight of those autho- 
rities as possible. I think that Lord Cottenham 
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and the H L in Htimmernley v. Be Biel, through 
Lord Brougham and Lord Campbell, have, with 
the utmost care, stated the doctrine as it leally 
ought to pievail in this Couit. Loul Cottenham, 
m that ca3e, when it was befoie him ns L U , 
said, “A lepiesentation made by one party foi 
the purpose of infliieiicmg the conduct of the 
other party, and acted on by him, will, m general, 
be sufficient to entitle him to the assistance of 
this Couit foi the puipos'eof leahsmgsuchrepie- 
sentation.” That 1 conceive to be an accuiate 
statement of the equitable principle ^ which 


nrougnam aun oy Lora i/umpoen m Jiammersiey 
v Be Biel. There are, moreover, subsequent cases 
in this G'omt in which that of ILimmersley v Be 
Biel has been followed ... To say that in 
Guilt ter, In re, I departed in the least from the 
doctrine laid down by Lord Cottenham in Sa tu- 
rner sley i Be Biel is a mistake. Indeed I le- 
fetted to Uammertley v De Biel . . and I 
considered the evidence there adduced before me 
to be too loose and not specific enough as to the 
aiun, and insufficient to prove that the iepie- 
sentation hacl been made to the proper person. — 
p 857 

Jordan v. Money (supra, col 1017) and 
Thompson v. Simpson (1870) 39 L. J Ch 
857 , L. R 5 Ch. (559 ; 18 W. R 1090— 
HATHERLEY, LC and JAMES, L J. ; re- 
tersin/j L. R. 9 Eq. 497 , 22 L T. 898 ; IS 
IV. H. 9 lil. — STUART, V.-C,, appro ied 
Citizens’ Bank of Louisiana r First National 
Bank of New Orleans (1878) 13 L. J Ch, 2(59 ; 
L. E. OH. L 352; 22 W. It 19 1 
SELBOiiNE, L.c. — I apprehend that nothing can 
be more certain than that the doctrine of equit- 
able estoppel by representation is a wholly 
di if event thing from contiact or promise dr 
equitable assignment, or anything of that sort 
The foundation of the doctrine, which is a veiy 
important one, and certainly not one likely to be 
departed fioCi, is this; that if a man dealing 
with another foi value makes statements to him 
as to existing facts, \jbich being so stated would 
affeetthe contract, and without reliance on which, 
or without ^ statement of which, the paity 
would not have entered into the contract, ancl 
which being otherwise than as they were stated, 


would lead to ft situation aftor the contract dif- 
ferent from what would have existed if the ( 
representations had not been made, and then 
persons making those representations shall, so far - 
as the powei of a Court of equity extenda, be 
Leated as if the representations weie true, and 
shall be compelled to make them gooi l ; but those 
must be lepiesentations concerning existing facts. 

. . The limits of that doctrine, and the dis- 
tinction between it itnd a contract, were care- 
tully examined, and well pointed out m the 
judgment given by Lord Cianworth in tins House 


Mi ■* 


.. . V -a 

:i. ■. 1 D. B 


— at lE.j sEohoMAE, to, lords o hagan, 

BLACKBURN and FITZGERALD ; njfirmng a c 
no m. Alderson r Maddison (1881) 51) L, J. Q 13, 
406 , 7Q.B.D.174 ; 45 I, T. 334 , 29 W R. 556.— 
C A BRANWELL, BAGGALL AY and BRETT, L.JJ. ; 
whirh reiene.d (1880) 4!) L J. Ex 801 , 5 Ex, D, 
293 , 43 L T. 819 ; 29 W. It, 106— Stephen, j. , 
and which was explained in Humphreys i , (lieen 
(1882) 52 L. J Q. B. 141) ; 10 Q. B. D U8 , 48 
L T. 60 , 47 J P 24 i — c.A. baggallay and 

BRETT, L.JJ 

selborne, l c. — It was ncbnitted, m the argu- 
ment at the bar, that the appellant had endea- 
voured to bring hei ease within the supposed 
authority of Zoffits v Muw, decided by Stuart, 
V.-C. (under circumstances uotdissimilai) on the 
doetime of representation ; for which purpose the 
V -C. lelied upon some expressions used by Loid 
Cottenham in Hammersloy y. Be Bid (12 Cl. & F. 
45, at p 62, n ), and considered himself at liberty 
to disiegard the leasons assigned by Lord Orah- 
worth and Lord Brougham for the later decision 
of this House in Jordon v. Money Stephen, 
J. and the C. A. (lightly in my opinion) took a 
difteient view. I have always understood it to 
have been decided in Jorden v. Money, that the 
doctime of estoppel by representation is applic- 
abi*only to repiesenfcations as to some state of 
facts alleged to be at the time actually in exist- 
ence, and not to promises de futuro, which, if 
binding at all, must be binding as contracts — a 
distinction which is illustrated by such eases as 
Pl'ole v. Soudy (suput, col 1018) and Piggott v, 
Stratton (supra, col. 1017) Ilammerslmj'v. Be 
Biel was a case of contract for valuable con- 
sideration, duly signed so as to fulfil the require- 
ments of the Statute of Frauds, in the new both 
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of Loids Langdole and Cottenham m Oh., and of 
Lord Campbell In the H L Those decisions aie 
consistent with each other , 22 'ammcrsleij v. Be 
• Biel does not justify, anil Jordan v Money is 
irreconcilable with, the lessons stated by the 
V-C for his judgment, m Loft' os v Maw — \ 
P- i73 ’ 

LORD o HAGAN. — I qtutc agree that the autho- 
rities nn which that lulmg [of the V -C m Loffua 
v. Jlfoio] was based, do no fr sufficiently sustain it. 
This case must be dealt with not on the giotrnd 
of representation, but as one of contract, having 
relation to some binding engagement tor future 
conduct, and not to a responsibility created by 
any misleading averment of existing facts. — 


Chadwick r. Manning (1896) 65 L 
12 ; [1896] A C. 231— pa 

LOUD HACNAGHTEN (for self, LORDS HOB- 
HOUSE, morris and sir r couch) —The 
» headriote to that case, the accuracy of which 
was not challenged by the learned counsel for 
the respondents, is m the following words • 
“ Where a person possesses a legal right, a Couit 
of equity will not mteifeie to lestrain him from 
enfoiciug it, though, between the time of its 
creation and that of his attempt to enforce it, 
he has made repiesentations of his intention to 
abandon it Noi will equity interfeie, even 
though the parties to whom these lepresenta- 
tions weie made have acted on them, and have 
in full belief of them enteied into iuevocable 
engagements. To laise an equity in such a case, 
theie must be a misrepresentation of existing 
facts, and not of mere intention ” — p. 45. 

Citizens’ Bank of Louisiana v. Pirst 
National Bank of New Orleans (mpra, 
col. 1019), discussed 

Lovett i. Lovett (1897) 67 L J Ch. 20 j 
[1898] 1 Oh. 82, 77 L T. 630; 46 W. B. 
103 

romer, j — The principle of equitable estoppel 
has been clearly stated, if I may say so, by Loul 
Selborne in Citizen J Bank of Louisiana v First 
National Bank of Few Orleans, to the effect 
that the doctrine is not applied in favour of a 
volunteer. Eut m this deed — which is what is 
called an innocent assurance — I can find no 
estoppel either in the terms of the conveyance, 
nor of the lecital — p 22, 


103 ; 8 W E 347.— CAMPBELL, 1C., KNIGHT 
BRUCE and TURNER, L JJ. 

Burrowes v Look and Slim v Crouoher, 
applied, Ramslme r Bolton (1869) 38 L. J Uli 
594 , L. B. 8 Eq 294 , 21 L. T 61 ; 17 IV. 11 
986— malins, v.-c , Hill v Lane (1870) 40 
L J Ch. 41 , L B 11 Eq 215 , 23 L. T ,347 ; 
19 W a 194 — STUART, v.-o ; explained, 
Biownhe i . Campbell (1S80) 3 App. Cas 923. — 
h.l (sc.) , dimmed, Low v. Bouvene (1891) 
60 L. J. Ch. 594, [1891] 3 Ch 82 ; 65 L. T 
633 , 40 W. B 50 — o.A. And see post. 


Slim v. Crouoher, applied 
Conolly i Goman (1897) [1898] 1 Ir B. 
20, 68.— O.A. ASHBOURNE, L.O., PITZGIBBON, 
BARRY and WALKER, L.JJ, 


Low v. Bouvene (_ 

In le, White v Ellis ( 

Stirling, .T , Tillott, In re, Lee r Wilson 
(1891) 61 L J. Ch 38 , [1891] 2 Ch 86 , 65 
L. T. 781 , JOff B 204 — chitty, J. , referred 
to, Le Lievie i Gould (1893) 62 L J Q B. 353 ; 
”893] 1 Q. B 491 , 4 B 274 , 6S L. T 626 , 41 
B. 468, 57 J. P 484 — ca, appeared, 
Whiteohuich (Geo) Ltd v Cavauagb (1901) 
71 L J. K. B 400 , [1902] A C 117 . 85 L T. 
349; 50 W B. 218— hl. (e), Olivei v Bank 
of England (1902) 71 L. J Ch 388 , [1902] 1 
Ch 610 , 86 L. T 248; 50 W. B 340 , 7 Com 
Cas. 89 — O.A. V WILLIAMS, STIRLING and 
OOZENB-HAHDY, l JJ. 

Carr v L. & N. W. By. (1875) 44 L. J 
O. P. 109; L. R. 10 C. P 307, 81 I,. T. 
785; 23 W R. 747— BRETT and DENMAN, 
JJ ; approted, Coventry v. G. E By (1883) 
52 L. J. Q. B 694 ; 11 Q. B D 776, 49 
L T 641.— O.A. BRETT, M.R., BINDLEY and 
pry, L.JJ , Seton v Lafone (1887) 66 L. J 
Q B. 416 ; 19 Q B D 68 , 57 L T 647 ; 35 
W E. 749.— C A. ESHER, M.R., pry and LOPES, 
; not applied, Poster r Tyne Pontoon anil 
Docks Co (1893) 63 L. J. Q. B 60 — 
COLLINS, J.; applied, Hunison, Ex paite, Hy, 
Bentley & Co., In re (1893) 69 L T. 204 —O.A. ; 
adopted, Dixon t Kennaway it Co (1900) 69 
L J Ch. 501 ; [1900] 1 Ch. 883 , 82 L. T 527 , 
7 Manson 446 — par well, j , Whitechurch 
(Geo) Ltd e Cavanagh (1901) 71 L J K. B 
400 , [1902] A C 117, 85 L T. 349, 50 W. B. 
218.— HL (E) 


Soarf v. Jardine (1882) $1 L. J t) B 612 ; 7 
App. Cas. 345 , 47 L. T. 258 , 30 W li. 893 — 

H L (E.) SELBORNE, L C , LORDS BLACKBURN, 
WATSON and bramwell , applied, Pell v. Parkin 
(1882) 52 L. J. Q. B 99 , 47 L T 350— MATHEW, 
,T. , Jones i. Ashwm (1883) 1 Cab & E. 159. — 
cave, J , referred to, Blacks v Girdwood (1886) 
13 Bettie 243 , Griffith i. Pound (1890) 59 L J 
Ch 522, 45 Ch. D. 553.— STIRLING, J , Longman 
r Hill (1891) 7 Times L B. 639,— SMITH, *j , 
British Homes Assuiance Corpoiatinn u. Paterson 
(1902) 71 L J. Ch 872, [1902] 2 Ch 104, 80 
L T. 826 ; 50 W. B. 612 — HARWELL, J 


Burrowes v Look (1805) 10 Ves. 470 , 8 
It. It. 83, 856. — grant, M r followed. 
Slim r. Cioucher (1860) 29 L J Ch 278', 1 
De G. P. & J. 518 , 6 Jnr. (N.B.) 437 ; 2 L. T. 


Walters, In re, Nelson v Walters (1889) 61 
L. T. 872 — ICEKEWICH, J. , reversed on a different 
point, (1890) 63 L T. 328 — C.A. OOTTON, bowen 
and pry, l jj 

Andrews v Elliott (1855) 25 L J. Q. B. 1 ; 

5 El & Bl. 502 ; 1 Jur. (N S.) 1046 — Q3. ; 

. affirmed, (1850) 25 L J. Q. B 336 ; 6 El. 

6 Bl 338 , 2 Jur. (N.S.) 663 ; 4 W R. 627. 
— ex. ch , commented on. 

Davies v Prioe (1864) 34 L. J. Q. B. 8 , 11 
L. T .203, '12 W. E. 1009— EX OH, 
followed 

Rmgland r Lowndes (1864) 17 C. B (NS.) 
514 ; 38 L. J C. P 337 ,-4.0 Jui (N.S.) 850 ; 12 
W R 1010— EX OH.; reversing (1863) 33 L J," 
O P 25; 16 C >B. (n.s ) 173, H\Jur. (N.s.) 
48 ; 9 L. T. 479 ; 12 W. B. 168.— BYLES and 
KEATING, JJ. * 
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EVIDENCE. 

I. Admissions, Declarations and 

Entries 

2 Presumptions 

3 Documents. 

4. Parol. 

6 Secondary. 

6 Production and Admission. 

7. Witnesses. 

8 Commission to Take 

9 Perpetuation op Testimony 
10 Affidavits 

II. Cobts of Evidence. 


1. Admissions, Declarations and Entries. 

Biggs v. Lawrence (1780) 3 Term Bep 
154 , IE B. 740, mmxtdcred 

Bnuernuui i. Kadenius (1798) 7 Term Bep 
6B8 , 2 Esp, 053 

Smith v Morgan (1839) 2 SI. & BoP. 257, 
wer ruled. 

Matters i Blown (1863) 1 II A C 691 ; 32 
U Ex 188 , 7 L. T. 796 , 9 Jur. (N s ) 416 , 11 
W. B 429.— EX. 

Lntterellv Beynell (1670) 1 Mod. 282, held 
oierriiled 

Bex a Parkei (1783) 3 Dougl 242. 

Walker v Broadatook (1795) 1 Esp 468, 
liter ruled. 

Papendick r Bridgwater (1855) 5 El. & B1 
166 ; 24 L. J. Q JB. 289 ; 1 Jur (N.s) 657 ; 3 
W. E. 490. 

ERLE, j —I understand that ease, as my loid 
(Campbell) and my brother Coleridge do ; and I 
think it bettei not to attempt to explain it, but 
to lay down that it cannot be sustained — p 181 

Malcomson (oi Malcolmson) v. O’Dea (1863) 
10 E L Oas. 593 ; 9 Jui (ns) 1135 , 9 
L T 93, 12 \V B 178.— H.L (ir), 
fallowed 

Edgar t. English Fisheries Commissioneis 
(1870) 23 L. T 732, 736.— CP. 


that ground, it seems to me, it is admissible. 
Poi the reasons I have given 1 think that 
Papeudwlt, v. Bridgwater has no application. 
This document is not ah admission by the tenant 
against his landloid , it comes undci another 
head altogether 

Bloxam v Elsee (1826) 1 Cal' & P. 558 , 
By AM 187 , 30 B B 276, overruled. 
Slattern v Pooley (1840) 6 M. A W 664 , 1 
H. A W 16 , 10 L J. Ex 8 , 4 Jui. 1038 
parks, B — The authority ol Loid Tenlordcn 
at Nisi Priua, m the ease of Blouum v. Elsee. is 
no doubt to the contrai y , hut since that ease, as 
well as before, there have been many reported 
decisions, that whatever a party says, or his acts 
amounting to admissions, are evidence against 
himself, though such admissions may involve 
what must necessarily be contained m some deed 
or writing ; for instance, a statement by a party, 
or one under whom he claims, that an estate had 
been conveyed to or fiom suoh person, oi that 
such person filled the character of assignee, which 
coulcl only bo by deed, oi the like (sea Bieliimm 
v Coward, IB & Aid 679). Any one oxpeuenced 
in the conduct of causes at Nisi Prius, must 
know how constant the practice is. Indeed, 
if such cvideuce were inadmissible, the difficulties 
thiown in the way of almost every trial would 
be nearly insuperable — p. 608. 

Slatterie v. Pooley, followed. 

Howard v Smith (1841) 3 Soott (n.e ) 574 j 
3 Man. & G. 254 ; 10 L J, C. P. 245. 

Slatterie v. Pooley, adopted 
Doe d Groves v Groves (1847) 16 L. J, Q. B. 
297 ; 10 Q. B 486 ; 11 Jur. 658. — Q B. 

Slatterie v. Pooley, followed 
Boulter « Peplow (1860) 19 L J. 0. P. 190 ; 
9 0 B 493 ; 14 Jui. 248.— a P 

Slatterie c Pooley, not to he extended, 
Sanders « Karnoll (1858) 1 B. & If 356 
ohannell, b.- — The doctrine contained in this 
case is one not to be extended, — p. 367. 


Malcomson v. O’Dea, applied faj lord 
BLACKBURN 

Goodman i. Saltash (Coiporation) (1882) 62 
L J. Q B. 198 , 7 A C 638, 651 , 48 L. T. 239 , 
31 W E 293, 47 J. P 270.— H.L. (E). LORDS 
SELBORNE, L.C., CAIRNS, WATSON, BRAMWELL 
and FITZGERALD ; LORD BLACKBURN dieseiltltlff 

Malcomson v. O’Dea, followed. 

Neill v Devonshire (Dnke) (1882) , 8 A. 0. 
135, 138 ; 31 W. B. 622.— h.l (ir.). lords sel- 
BORNE, L C., O’BAHAN, BLACKBURN and 
WATSON. 


Maloomson v. O’Dea, principle applied. 

Papendick v Bridgwater (supra'), 
tinguished. 

Blandy-Jenkins r. Dnnmven (Earl) (1899) 
68 L. J. Cli 589 , [1899] 2 Ch 121 ; 81 L. T. 
209— O A. BINDLEY, MR., SIR F. JH. JEUNB, 
and HOMER, L.J. 

BINDLEY, M R. — Njpr, is this an ancient 
document which purpoits upon the face of it to 
show exercip»of ownership 7 I say unquestion- 
ably yes , it is not an act of ownership, but it 
shows that there was an act of ownership. 


Slatterie v. Pooley, followed 
Martin v. Doherty (1880) 6 L, B. Ir, 194.— 
0 P.D. 


Aveson v. Kinnaird (1805) 6 East 188, 195 ; 
2 Smith 286 ; 8 B. B, 465 ; and Wright v, 
Littler (1761) 8 Burr 1244 ; 1 W. Bl. 
346, o ter ruled 

Stobavt «. Dryden (1836) 1 M. A W. 615 , 2 
Gale 146 ; 5 L J. Ex. 218 
parkb, b (for the Court) — >Tlie first ease 
referred to is that of Wright v. fattier, in which, 
it appeared that a witness for the plaintiff, on 
his cross-examination by defendant’s counsel, 
stated that the subscribing witness to an 
instrument, the validity of which as a will 
formed a part of the defendant’s case, acknow- 
ledged m his last illness, on pioducing as a tine 
document a prior will which lie had m his 
custody, that the instrument in question was 
forged by himself No objection was taken to 
the evidence at the trial On a motion for a new 
trial ... he (Lord Mansfield) says “That the 
account given in the last moments of the sub- 
scribing witness was pioper, even though it had 
been upon an examination of the plaintiff , and as 
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the account was a confession of a great enormity, 
and us he could be under no temptation to say ' 
. l< ? fl ° justice and ease his conscience, he was 

of opinion that it was proper to be left to the 
jury but, independently of that declaration, 
ne thought fiaucl and foigeiy weie apparent.” 
hrom this lepoit it is clear that Lord Mansfield 
by no means lays it down distinctly as an estab- 
lished rule of evidence tfcat such a declaration, 
even when made m extremis, is admissible . . 
0n the authority of this case, Mr Justice Heath, 
at Nisi Frias, admitted evidence that the attest- 
mg Witness m his dying moments begged paidon 
ot Heaven for having been concerned m foigm" 
the bond or will , and Lord Elleiiborough, who 
states that decision, andappaiently with approba- 
tion, twice, in 6 East 195, and 1 Camp. 211, says 
that it was admitted on the ground that, as the 
subsciibmg witness might have been cross- 
examined as to the fact, his declaration of the 
fact might have been proved, in contradiction to 
the piesumption of a due execution of the bond 
from tho proof of the handwriting of the sub- 
scribing witness; and he also adds that the 
propriety of the reception of the evidence was 
not questioned This ailing of Mr Justice Heath 
was also refened to by Mi Justice Baylcy m 
Doo v. Ridr/way (4 B & Aid. 55) Such is 
the state of the authonties . , and when it is 

consicleied in how qualified a manuor the opinion 
of Lord Mansfield, tho origin and foundation of 
the others, is expressed, and when it is recollected 
that both then and at the time of the him limits 
trial before Mr. Justice Heath an opinion pre- 
vailed (which is now properly exploded) that 
any decimation in extremis was admissible, on 
the ground that the solenihity of the occasion 
was equivalent to a deolaiation on oath, which 
consideration eeitainly had an influence on the 
mind of Lord Mansfield at least, it is impossible 
to say that -there is any such weight of autho- 
rity . as to induce us to hold that this case is 
established and recognised as an exception fiom 
the great pimciple of oui law of evidence that 
facts, the tiuth of which depends on parol 
evidence, ai e to be proved by testimony on oath. 

Sussex Peerage Case (1844) 11 Cl & F, 

See 

Coppm, In re (18G6) 86 L J. M.' C 10, L. R. 

2 Ch 47, 53; Smith i. Blakey (1867) 36 L J. 

Q B 166 , L, R 2 Q. B 325, 332 ; Argos, Cargo, 
Ex (1873) L K 6 P C 134, 153 , River Wear 
Commissioners v. Adamson (1877) 47 L. J. Q B. 
,193; 2 App Cas. 743, 778, Goodman’s Trusts, 
In le (1881) 60 L. J. Ch 426 , 17 Ch. D 
266, 299 , Lambeit, In re (1886) 66 L J Ch 
122 , Income Tax Commissioners v, Pemsel 
(1891) 61 L J. Q B. 265; (1891J A. C. 531,543 
Glass t Patterson [1902] 2 Ii. R. 660, 667- 


j,ord beocghah — Loid Kcnj on nevei could 
have entertained the opinion oi lieldthedoctime 
imputed to him m the case of Stanilui v Standen, 
— p. 112 

Proourator-General v Williams (1SG2) 31 
L J. P lnl, followed. 

Pei ton, In 10, Peaison r Att -Gen. (1886) 63 
L T. 707.— ohitty, .T. 

Butler v Mountgarret (Visoount) (1859) 7 
H L. Cas 633. See 

Fiedenck r Atl.-Gen (1874) 44 L J Mat 1 , 
L. R. 3 P. 270 , 32 L. T. 39 —MAT. court. 

Walker v Beauchamp (Countess) (1843) 6 
Car. & P 562, considered 
Reilly r. Fitzgeiald (1843) 1 Hr 122, fi 
Ir. Eq. R. 335. 

Walker v. Beauchamp (Countess), held over- 
ruled. 

Khcdden r. Patrick (1860) 2 Rw. & T. 170 , 30 
L. J. Mat 217 ; 6 Jur. (N.8.) 1163 , 3 L, T. 592 , 
9W.R.285 

[Counsel objected to the admissibility of a 
lcttei, and cited the descuption ot Aldersou, B , 
of the commencement of a contiovcisy (in which 
sense Its motu was to be taken in such eases), as 
being the arising of a state of facts on which the 
claim is founded, without anything mine,] 

THE COURT. — That opinion was repudiated by 
Sir E. Sugden, when Lord Cliancelloi of Iielaml 
(Reilly v. Fitzgerald, supra) — p, 187. 

Dunraven (Earl) v. Llewellyn (1850) 19 
L. J. Q. 13 888 , 15 Q B 791 , 14 Jur. 
1089, — ex cm., distinguished. 

Wamck i. Queen’s College, Oxford (1871) 40 
L. J. Oh. 780 , L. R 6 Ch, 716 , 25 L. X. 254 , 19 
W. R. 1098.— L.o. 

Dunraven (Earl) v. Llewellyn and Warrick 
v. Queen's College, Oxford, ulsumcd upon. 
Evans r.Merthyr Tydfil Uiban District Council 
898) 68 L. J Ch 175 , [1899] 1 Ch. 211 , 79 
T. 578. — OA. LINDLEY, M.R., OHITTY and 
WILLIAMS, L JJ 


Bath (Earl) v Bathersea (1 694) 6 Mod. 9, 


Standen v Standen (1791) 1 Peake 45, 

disapproved 

Sussex Peei age Case (1844) 11 Cl. & F. 85 , 
8 Jrn 793.— h.l (E). 


stated m the is , _ 

therein desciibed “ is common land oi subject tc 
any commonable lights either of thecommoneis uf 
the palish of Cantief or of the commoneis of the 
parish of Llanfiynach." In othei w oids, whether 
the pieoe of land m question is pint of any 
common ovei which any one in. eitnei of those 
parishes has any right of common This is a 
question of such general interest m the locality 
as to let iii evidence of reputation Lunruien 
(Furl) v. Llewellyn ... it> no authority to the 
contiaiy, for the pleadings in that ease show 
that the issue theie was simply whether a piece 
of land was the plaintiff’s oi the defendant’s. 
Wan-wlt v. Queen's College, Oxford, shows that 
Dunraien (Marl) v. Llewellyn does not go so far 


Reg. v. Lower Heyfajjl, 2 fc)m. L, C p, 300, 
6th ed., foil awed 

Gallop (Doo d.) v. Vowles (1S33)^M. A Rob, 
261, disapproied 

Taylor r. William (1876) 16 L. J. Ch. 798 , 3 
H. 605 , 24 W. R 877. 


38 
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JKSSKL, m n —I adopt the view of Parke, B., 
m Mr//, v Lower Hegfoid, that it must be pi mid 
facie against interest, that is, the natural mean- 
ing of the entry, standing alone, must be against 
the lnteiest of the man who makes it. Of couise, 
if you show aliunde that the man had a particular 
leason foi making it, and that it was foi his 
mteiest, you may destioy the value of the 
evidence altogether , but the question of admis- 
sibility is not a question of value. . . . But then, 
it was said, you must have something to show, 
pvinid facie, the connection of the entry with 
the debt Even assuming the rule could go so 
far as that, I do not understand that any judge 
has said that you must prove the debt incontest- 
ably. I do not suppose any judge has said that, 
though in Dor v. Finite, Littledale, J. rejected 
evidence which I think ought to have been 
received. That was the case of a bill foi repairs 
by a oaipenter, with a leceipt for the amount of 
,t and it was said theie was no evidence that 
the repairs had been done. It was not in favour 
of the inteiest of the carpenter, because he had 
given a receipt foi the whole bill, and I see no 
reason why the entry was not fairly admissible 
It proved that the carpenter had been paid for 
what work he had done. It appeals to me to be 
cleaily an entry against interest, and I so far 
piefer the decision of Paike, B to the decision 
of Littledale, J. — p 709. 

Taylor v. Witham, fallowed 
The tiwiftsnre (1900) 82 L. T. 389 ; 0 Asp. 
M. C. 65 .— jeune, p, 

Roe d. Brune v. Rawlings (1806) 7 East 279 , 
3 Smith 251 , 8 R. B 632, referred to. 
Higham r. Rulgway (1808) 10 East 109 , 10 
R. R. 236 

Roe d. Brune v. Rawlings, distinguished. 
Reg o Birmingham Ovei seers (1861) 81 L. J. 
M. C. 63 , 1 B. & S 763 , 8 Jur (N.S ) 87 , 6 
L. T. 309 , 10 W R. 41 — Q.B. 

Higham v, Ridgway (1808) 10 East 109 , 10 
R, R. 286, dictum disapproved 
Gleadow v Atkin (1833) 3 Tyrw. 289 j 1 C & 
H, 410 ; 2 L. J._Er. 153, 


I Higham v Ridgway, applied 

Reg v Bunnngham Overseeis (1861) 31 L J. 
M C. 63 , 1 B & S 763 , 8 Jur (n s ) 37 , 5 
L T. 309, 10W II 41 — QB 

Higham v Ridgway and Reg. v Birming- 
ham Overseers, applied 
Reg. v Exetei Governors (1869) 38 L. J M C 
126 ; L. R 4 Q. B. .hfl , 10 B. & S. 133 , 20 
L. T. 693 , 17 W. R. 850 —Q.B. 

Goss v. Watlmgton (1821) 3 Bi. & B 132 ; 
6 Mooie 855 , and Whitnash v George 
(1828) 8 B & C 556 ; Horn Whitmarsh v. 
Genge, 7 L J (O S ) K B 57, considered 
Middleton r Melton (1820) 10 B. & (J 317 , 
8 L J (os.) K. B 213 , 5 M & By. 264 

Knight v. Waterford (Marquis) (1810) 4 
Y & C. 283 , 10 L J. Ex Eq 57 ; S C 
5 Jui. 88, disapproml 

Reg. i Exeter Guauliaiva (I860) 10 B, & S 
433 , 38 L. J. M 0. 126 , L. R. 4 Q B. 311 , 20 
L T 098 , 17 W R. 850.— qu. 

lush, j.— I cannot undoi stand the ruling of 
Alderson, B in Knight y. The Mai guts of Water- 
ford, aocoiding to winch items on one side of an 
account would bo admitted and items on the 
other rejected, though l could understand both 
being rejected on the ground that they weic not 
decimations against mteiest. — p, 436. 


Doed Knight v. Nepean (1833) 2 L. J. K B 
150, 5 B & Ad 86 ; 2 N. & M. 219 — 
k.b. j S. C. iwin Nepean v, Doe d Knight 
(1837) 7 L J. Ex. 835 , 2 M. & W. 891 — 


(1837) 7 L J. Ex. 835 
ex. OH. See 

Rex v. Haibomo (Inhabits 


:s) (1885) 4 L. J. 
N. & M. 341 s 1 
post, col. 1197] , 


K. is W. 36. — Q D [see extract, post, col. 1197] , 
Bonham's Trust, In re (1867) 36 L. J Ch. 502 , 

L. R. 4^ Eq. 116,^419 ; lteg r Lumley (1869) 38 



lifetime." 1 hat qualihcation is not to be found 
in any of the othei books or cases in which the 
rule is laid down. The rule has always been 

S illy laid down, and I must state that I 
whether that expression was ever UBed by 
me ; but if it was, anBif it heais the meaning 
ascribed to ii_by Mi Gresswell, then Harrington 
v. SearleQTSio. P. C 593) and othei' cases m 
the House of Lords aie directly against such a 
qualification — p 302. 


<• ii jj A til, io vV it 225— v.-o j 
Benham’s Trusts, In re (18671 36 L. J Ch 
502 ; L R 4 Eq 41(1 , 16 L, T 349 , 15 
W. R 741. — v-c. , Lambe v. Orton (1859) 
29 L. J. Ch, 286 ; 6 Jui. (NS) 61 ; 1 L.T 
290 , 8 W R 111 — v-C. , and Dunn v 
Snowden (1S62) 2 Drew & 8m 201 ; 32 
L. J Ch 104 , 7 L T. 558 , 11 W 11 160 — 
V -o , overruled. 

Phene's Tiusts, in re (1870) L R. 5 Ch 139; 
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30 L ,J. Ch. Slfi ; 22 L. T. Ill j 18 W. E 303. 
— L J , rrienint/ v ■ 0. 

OIFFARD, Ti.J, — The ease decided by Malms, 
V.-C. was In re limb amis Trusts, He adopted 
and acted on the decisions of Kindersley, V.-C. 
[in the otliei thiee cnses mentioned above], but 
went somewhat frnthei, laying it down that “ if 
you cannot presume death at any paiticnlar 
peiiod during the seven •yeais, then at the end 
or expiration of the seven years you must pre- 
sume, foi the fiist time, that the person was 
dead, and you must also presume that within 
that time he is alive” In re Denham's Trusts 
was appealed, and Holt, L J., m November, 1867, 
discharged the Vice-Chancellor’s older, and 
directed further impulses, simply stating that 
there was no evidence for the Court to act 
upon, and that it was a case, not of pre- 
sumption, but of proof (p. HI). The leading 
case, however, is one at law— viz., Doe v. 
Kepean . . . The Exchequer Uhamboi adopted 
the doctimc of tire Court of Queen’s Bench 
in these terms, viz —“We adopt the doctrine 
of the Court of Queen's Bench— that the 
presumption of law relates only to the fact 
of death, and that the time of death, whenever it 
is matonal, must bo a subject of distinct proof.” 
It is obvious fiom these passages that there is an 
inconsistency between that which the Couits of 
Queen’s Bencli and Exchequer Chamber laid 
down, and what I have quoted from the judgment 
of Mnlins, V -C as going beyond what was laid 
down by Kindersley, V.-C. Kindersley, V -C., 
however, seems to have founded his opinion on 
certain portions of these two judgments (p 1 17) 
Kindersley, V -C , appeals to have acted on the 
passages in both those judgments, which are to 
the effect that the onus of pioving the death 
lay on the plaintiff, because the law presumes 
that a person shown to be alive at a given time 
remains alive until the contrary be shown. Those 
passages are not essential to the conclusions 
aniveil at, or sound in point of reasoning 
(p 119) . , The true preposition is, that those 

who found a right upon a person having sui- 
vived a particular period must establish that fact 
affirmatively by evidence The evidence will 
necassauly diffei in different cases, but sufficient 
evidence there must be, or the person asserting 
title will fail. — p, 162. 

Corbishley’s Trusts, In re (1880) 19 L J. 
Ch. 266 , 11 Ch D 846 , 28 W. B 536 — 
V -a , fallowed 

Tilt, In re, Lampet i, Kennedy (1896) 74 L T 
163 — OHITTY, J 

Walker, In re (1S71) il L. J Cli 219 ; L. R 
7 Ch. 120 ; 26 L. T. 775 ; 20 W E 171.— 
L JJ , applied 

Benjamin, In re, Neville r Benjamin (1902) 
71 Ii. J Ch. 319 ; [1902] 1 Ch. 723 ; 86 L T 
. 387.— JOYCE, J. • 

Wing v. Angrave (1800) 8 II. L. Cas 183 , 
SO L, J. Ch. 65 —H.L, (E.) ; S. C non i 
Underwood v Wmg (1866) 4 De G M. As 
G, 633 ; 3 Eq E. 794 ; 24 L. J. Ch 298 , 
1 Jur. te.s.) 159 , 2 W. E. 641 .— l.o. anil 
1.3,, followed. 

Green’s Settlement, In re (1865) 35 L. J Ch 
262; L. E. 1 Eq. 288; 12 Jui. (N.s.) 70, 13 
L T. 641 , 14 W. II. 192, — v.-a. 


Anderson v. Weston (1840) 6 Bing. (N c.) 
290 ; 8 Scott 583 ;9U C P 194 , and 
Potez' v Glossop (1818) 2 Ex 191, com- 
mented on 


LORD tVENSLEYDALE. — One observation I wish 
to make upon another part of the case to which 
my noble and learned friend has adverted — that 
is, to the admission of the lottei from Moffatt. 
... It is perfectly true that under a decision 
pronounced by Bosanquet, J. in the Common 
Pleas ( Anderson v Weston), to which X adverted 
in the couise of the argument, the practice has 
been to treat the date m a lettei as its turn date. 
Thismattei was under consideration in the Couit 
of Exchequer at the time when my noble and 
learned friend opposite was a member of that 
Couit in the case of Potez v Glossop , where it 
was laid clown by the judges that we were com- 
pelled, by the many coses which had been decided, 
to hold the date to be jmntd facie evidence as to 
the time of writing the letter , but we intimated 
our opinion very strongly— at least, I did, and X 
believe my noble and learned fuend cononued 
with me — that it would be proper to take the 
opinion of a suponor Court by a bill of excep- 
tions, if that point should ever become matonal. 
1 observe that that ease has been followed in one 
or two coses that are referred to in the note of 
that case of Potez v. Glossop — p 646 


Armory v. Delamirio (1722) 1 Strange 504, 
absent'd upon 

White r. MuUett (1851 ) 2U L. J Ex 291 ; 8 
Ex. 718 — EX. , Bridges r Hawkcs worth (1851) 
21 L. J. Q. B. 75 , 15 Jur 1079.— q B. , and 
Buckley ii Gross (1863) 32 L J Q. B. 129 , U 
Jui. (N.S) 986, 7 L T. 743; 11 W. B. 465. 
— Q.B. 


Armory v. Delamirie, distuit/uis/inl. 

Wentworth r. Lloyd (1864) 10 II. L. Gas 589 ; 
33 L. J Ch. 688 ; 10 Jui (ns,.) 961 , 10 L. T 
767.— h.l (E.). 

westbury, l c — I confess 1 am unable to 
conceive the analogy between a client closing 
the mouth of his solicitor upon a question as to 
professional communications, and the conduct of 
the jeweller in Armor// v. Delamirie, who, upon 
a mounted jewel which had been fonnd being 
brought to him, took out the stones and returned 
the empty socket to the Under, and not producing 
the jewel at the trial of the action brought to re- 
cover its value, was made to pay in damages the 
value of a jewel of the purest water, which would 
fit the socket, upon the rule omnia praisumuntvr 
iinitra spoliatamn. But a person wire refuses to 
allow his solicitor to violaLetheconhdence of the 
professional relation cannot be regarded in that 
odious light The law has so great a regaitl to 
the preservation of the secrecy of this relation, 
that even the party himself cannot be compelled 
to disclose his own statements mado to his solicitor 
with reference to professional business — p 591 . 

Armory v. Delamiris, applied. 

Hammersmith and Cib*.tty. i Bland (1869) 
32 L J Q. B. 265 , L. E. 4 H. L. 171, 224 ; 21 
L. T 238 , 18 W. E. 12.— H.L (e.). ■>> 


Armory v. Delamirie, referred to. 
Taunton Election Case (1869) 21 L T. 169, 
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Oroxton v May (1878) 9 Ch. D 388; 39 
L T +81 , 27 W K 327. — C A JAMES, 
ifflHT and COTTON, L.JJ , and Hooking, 
In ra, Miohell v loo (1898) 67 L J Ch 
81,3 j [1898] 2 Ch 567 , 79 L T 161 . 17 

W. R 11 1.— C A LINDLEY, M K., OHITTY 

and Collins, l.jj , distinguished. 

White, In le. White Edmond (1901) 70 
L J. Ch. 300 , [1901] 1 Ch. 570 ; 81 L T 199 ; 
19 W. R. 129 

BUCKLEY, j — It appears to me . that I can 
apply the principle of the cases relating to 
spinsters also to widows who have had children. 
It is said that theic are two oases to the contraiy 
Crouton v. May is the first of these , it seems to 
me to he distinguishable. There the age was 
fifty-four yeais and six months, the lady had had 
no children, but the married bfe had piaotically 
been only about three yeaia, tor although she 
had been actually married foi seventeen yeais, 
husband and wde had been separated for the 
first fomteen yeais There the absence of 
capacity to beat children had not been suffi- 
ciently pioved. The other ease is Ik re Hocking. 
The principle there laid down is that the Couit 
will not make the piesumptionfor the purpose of 
depriving a Irving person of a possible mteiest 
Lindley, M E. says • 11 If propeity is given to A 
in the event of B having no clnldien, can A 
claim that property before the death of B. ? My 
answer is, no, neither at law noi in equity, unless 
B ’8 possible child is the only person who can 
deprive A, of the pioperty When that is the 
case, the Court of Chancel y has ordered funds 
under its control to be paid to A when satisfied 
that B., owing to her age, can have no child.” 
The case befoie me is exactly within that ex- 
ception. In my opinion In re Hooking does 
not apply in this case, and I bold that the plain- 
tiffs rue entitled to have the funds paid to them. 

Taylor v. Barolay (1828) 2 Him. 213 , 7 
L J (o.B.) Ch 65 ; 29 11. R 82 ; and 
Thompson v. Bowles (1828) 2 Sim 194, 
applied, 

Foster c Globe Venture Syndicate (1900) 69 
L J, Ch 375 , [1900] 1 Ch. 811 ; 82 L. T 253.— 

TAB WELL, 3. 


3. Documents. 

Public and Official 

WUberforoe v. Hearfleld (1877) 46 L. J. Ch. 
584 ; 5 Ch D. 709; 26 W. R 861.— 
jessel, m e distinguished. 

Smith i Lister (1894) 6+ L J. Q B. 154 ; 15 
R. 226 , 72 L. T. 20. 

Charles, J. — The reception of this map m 
evidence was strenuously objected to, and IFi Ibcr- 
force v Hear field was cited. In that case the 
late Master of the Bolls held that a tithe map 
was not evidence of boundaries between two 
adjoining owners. 1 considered, however, that 
the case did not apply to the admissibility of 
such a map upon an issue raising a question of 
public or general right, and I accoulingly received 
it in evidence. 

Doe d. Patteshall v, Turford (1832) 3 B & Ad. 
890 L. J K. B. 262, followed, 

Sturla r Freecia (1880) 50 L. J. Ch. 86 5 
App. Cas. 623 , 43 L. T. 209 , 29 W. E, 217, ’44 
J. F 812 — H.L. (E ). 


Sturla v Frecoia, applied 

Phillips v Hudson (1867) 86 L J Ch. Sul , 
L E 2 Ch 213; 16 T, T 221 , 15 W It 
370 — L C., distinguished 
Evans i. Mevthyi Tydfil Urban DisLnet Council 
(1898) 88 L J Ch. 175 , [1899] 1 Ch 241 , 79 
I, T. 578 — C A. BINDLEY, M R , CHITTY and 
WILLIAMS, LJJ. 

chitty, L.J. — The caw is distinguishable fiom 
Phillips v Hudson, wheic Lord Chelmsford, 
L O , seemed to consider, although he did not 
actually decide the point, that a survey coming 
from the Augmentation Office was inadmissible 
in evidence on the ground that, although made 
on behalf of the Crown, it was just the same as 
if it had been made on behall of a private owner. 
The suivey theie was not made, as hoie, under 
the leqmsitions of a public statute. 

Armstrong v Hewett (1817) 1 Price 21(3 , 
18 E. E. 707 .— ex. on., followed. 

Bidder i. Budges (1888) 54 L. T. 529; 84 
W. It 514.— kay, J. 

Hall’s Estate, In re (1852) 22 L J, Ch. 
177; 9 Haie (App.) xvi , 17 Juv 29 , 
2 De G M & a, 748 , 1 W li. 2, repot t 
ror retted. 

Portei’s Trusts, In re (1866) 25 L. J Oh. 688 , 
2 Jui. (NS) 249 ; 4 W R. 443 ■ 
wood, v -o.— The report of 2 De G M, i: G is 
inaceiuato, and an extract from a pansh register, 
signed by the curate of the parish, is admissible 
in evidence under the 14th section of 14 & 15 Viet 
c. 99 The leports m the Jurist and the Law 
Journal aie coirect, 

Malone v L’Estrange (or O’Connor) (1839) 
2 Ir Eq fi 16.— L.o , referred, to. 

Ennis v Carroll (1868) 17 W II. 311 (III),— 


Harding v. Williams (1880) 49 L J. Ch 
661 , 14 Ch D, 107 , 42 L T. 507 , 28 
W. 11. 616 —FRY, j., doubted 
Arnott i Hayes (1887) 56 L, J, Ch 814, 847 , 
36 Ch D. 731 , 57 L. T. 299, 301 ; 36 W 11 
246, 247.— O.A COTTON, BOWEN and FEY, L..TJ, 
See per pry, l.J during the aigument, 

Arnott v. Hayes, referred to 
Parnell r. Wood (1892) [1892] P, 187, 66 
L. 1 T. 670 , 40 W. E. 664. — o.A. lindley, 

lopes and kay, l.jj 

Parnell v. Wood, distinguished. 

Peiry r. Phosphor Bronze Co (1894) 1 1 E, 351 ; 
71 L. T 854 — C.A. BINDLEY and smith, l.jj. 

lindley, l j — Parnell v. Wood has nothing 
to do with this case. Theie the pass-books con- 
tained the matter which, it was sought to get 
at, but certain portions of the pasb-books wcie 
ordered to be sealed up till the tiial. I think 
there is ample jurisdiction under soot 7 [of the 
Baitkcis’ Books Evidence Act, 1870] to make 
this Older, though it is an unusual one, and 
ought not to be made unless special ciroums tanees 
justify it 


Howard v 
23 Q. B 


Beall (1889) 68 L. J Q. B 884 ; 
D 1 ; 60 L T. G37 : 37 W E. 


666 — mathew and granthah, jj., con- 


sidered. 


South Staffordshire Tiamways Co. r. Ebbsmith 
(1895) 65 L. J. Q B. 06 ; [1805] 2 Q, B. 669 ; 
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73 L. T 454 ; 44 W. R 97 — a.A. esher, m.r. 
and kay, l.j 

ESIIER, m.r (during the argument) — All that 
Howard v. Beall decides, as I understand it, is 
that if the Court comes to the conclusion that a 
banking account, though kept in the name of 
another person, is In fact the account of a party 
to the action, the Court may order inspection 
of it bofore trial (linger the Bankeis’ Books 
Evidence Act, 1879, s 7) That seems to be 
light. — p. 97 See also judgments. 

Southampton Dook Co. v Richards (1840) 
1 Man & G. 448 ; 1 Scott (n.R) 219 , 2 
Railw. Cos 215 — c P , followed 
Miles r Bough (1842) 3 Railw. Cas. 668 , 8 
G & D 119 ; 3 Q. B S45 ; 12 L. J Q B. 74.— 

Q.B. 

Southampton Dook Co. v. Richards, pnnoiple 
applied. 

Portal it Emmens (1876) 45 L. J. (!. P 306 , 
1 C. P D. 217 , affirmed, 46 L J C. P 179 ; 

I C. P. 11. 6G4. — 0.A 

Miles v. Bough, followed. 

Inglis v. G. N. By. (1852) 16 Jui. 895 — 

II L (so.). 


Judicial Documents, 

Pirn v. Curell (1840) 6 M. & W. 234, 

dmussnd 

Neill i Devonshire (Duke) (1882) 8 App. Cas. 
185, 31 W R 622 — h.l (ir). 

SELBOKKE, l.c —I think it is cleai from the 
judgment of the Couit in Pin i v. Cicrell that 
it a final deoree . . . had been made between 
the parties to the suit in the Duchy Court . . 
the evidence would have been held admissible — 
p. 146. 

Neill v. Devonshire (Duke), held applicable. 

Blount r, Layard (1888) [1891] 2 Cli 681, n 

— C.A. ESHER, M.B , LINDLEY and BOWEN, L JJ 

Briokell v. Hulse (1837) 2 N. & P. 426 ; 

7 A. &E. 154 ; 7 L. J. Q. B 18.— Q.B. ; and 

Gardner v. Moult (1839) 2 P. & D. 403 ; 

1(1 A. & E, 464 ; 8 L. J. Q. B. 270 , 8 Jur. 

11 90 — Q B , mmsUlored 

Richards v. Morgan (1863) 33 L. J. Q B. 114 , 
4 B & S 641 ; 10 Jui (N.S ) 559 , 9 L. T. 662 , 12 
W R. 162.— Q B 

Richards v Morgan, absent'd upon. 

Evans v Merthyr Tydfil Urban District 
Council (1898) 68 L J Cli 175, [1899] 1 Cli 
241; 79 L, T 57S— O.A. LINDLEY, M.ll, 
chitty and williams, L.JJ ; and Hutchinson 
r. Glover (1876) 45 L. J. Q. B. 120 , 1 Q. B. D. 188. 

Humphreys v Pensam (1836) 1 My & Cr. 

580. — L o , dictum applied. 

Printing Telegraph and Construction Co. of 
the Agence Havas i Drucker (189 1) 64 L J.Q. B. 
58 , [1894] 2Q.B 801 ; 9 R 677 ; 71 L. T 172 , 
42 W, R. 674.— C.A. ESHER, M R , kay and 
SMITH, L.JJ. 

Lake v Peisley (1865) L R 1 Eq 173 ; 11 

Jur (N.S.) 1012 — M R. 

Allen r. Bonnett (18GS) L R 6 Eq. 522, 16 
W R 1075.— MR 

[An order to read at the healing certain depo- 
sitions made in the Bankruptcy Court was at first 


granted by Lord Romilly, M R., on the authority 
of Zalte v. Peisley, but was afterwards stopped by 
lum, on his attention being called to Stephenson 
v. Burney (L. R. 2 Eq. 303).] 


Other Documents 

Alner v. George (1308) 1 Camp. 392, 
questioned. 

Bowes i . Foster (1858) 2 H. & N. 779 , 27 L. J 
Ex. 282, 4 Jur (N.S ) 95; GW B. 257.— EY OH 
pollock, OB. — What fell from Lord E lien- 
borough in the case of Alner v. George, via., 
“ that a receipt m full, where the person who 
gavo it was under no misapprehension and can 
complain of no fraud or imposition, is binding on 
him,” means, where the receipt in full is given 
as and for a real receipt and discharge — p 784 
martin, B —That case is directly overruled 
by Graves v. Key (3 Barn. & Adol '313).— p. 786. 

ohannell, B — I have some difficulty in recon- 
ciling the conclusion at which I have arrived 
with the language imputed to Lord Ellenborough 
m Alner v. George That decision may peihaps 
be supported on the ground suggested by the 
Lord Chief Baron, or it may be that it is over- 
ruled by Graves v. Key — p. 792 

Stewart v. G. W. Ry. (18G5) 2 De G J & 8. 
319; 11 Jur (N.s) 627, 13 L. T. 79 , 13 
W. R. 907.— L.C., distinguished 
Lee i’. Lancashire and Yorkshire Ry (1871) 
L 11. 6 Ch 527 ; 25 L. T. 77; 19 W. R. 729.— 

L JJ. 

james, l j. — This case appears to me entirely 
different from Stewart v. Great Western Bail- 
way Co., wheie, while a poor man was lying 
suflenng ftom an accident persons went to him 
on behalf of the l all way company, and induced 
him to accept a small and almost nominal sum 
in full of all demands, making false lepresentn- 
tions to him as to the medical opinions which 
had been given about his state That was a ease 
where a directly fraudulent and false statement 
was made to the man to induce him to enter into 
the&nangement, and, under those uncunistancea, 
it appears to me to he of course that this Court 
should not relinquish Its jiuisdlction to deal with 
a ease of fraud, but should say that the company 
was not to be entitled to use at all, for any pur- 
pose oi undei any circumstances, the document 
which had been obtained in that way (p 530). 
. . . The bill nowhere chaiges that the doctors 
ever made a false representation, or were guilty 
of any concealment, and the doctors themselves 
all swore that they throughout gave the plaintiff 
their advice and opinion to the best of their 
judgment — p. 632. 


Jaoobs (Doe d)>. Phillips (1845) S Q. B. 
158, 15 L.J Q B 47 , 10 Jur. 3i, fallowed 
Johnson v. Tyrrell (I860) 2 L. T 429.— Q.B 


4, Parol, 

Smith v Thompsaji (1849) 8 C. B. 44 , 18 
L J C P. 314, applied 
Bank of New Zealand » Simpgon (1900) 69 
L J P. O 22 , [1900] A 0 182; 82Tj T 102 ; 48 
W R. 691.— P.O. LORDS DAVEYand ROBERTSON 
and SIR R. OOUOH. 
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Bourne v, Gatliffe (1841) 3 Man & (1 G43 — 
ix cir , ti tlinn i in/ with intuition B. C. 
now Gatliffe i Bourne (1338) 1 J’.imr 
(K C.) lilt, r. Scnlt 967 , 7 L .T. 0. V, 

Buikos ( Wickham (1863) ,1 B fcS <169 , 83 
L. J Q. B. 17 , 8 L. T 47 . 11 AV U 992 

BLACKBURN. 3 — I think that paiol eiulenee 
can nn more he admitted to contimlict or qualify 
an implied warranty than it could have heen if 
the wan only had 'heen expiessed (inti i fir v. 

Hour nr, in ei rnr. has sometimes been snpposed to 
be nn authority to the contrary, but it is mis- 
understood Thoie it was neocssary to piove the 
course and usage of delivery in the port of 
London, and tbcrefme it was necessary that, 
evidence to disprot e the custom should also be 
admitted It was upon this giound, and this 
only, that evidence of what the paities did was 
admitted — it was not lot in for the purpose of 
altering or explaining the contract . . And it 

_ -eems plain on principle tliat every mischief 
'arising from admitting paiol evidence, to vary 
a writ tm contract, arises equally whether it is 
admitted to vaij an express or an implied part of 
that contract.— p 097 

Fym v. Campbell (1S5G) 25 L. J. Q. B. 277 ; 
0 E & Ii 370 : 2 Jur. (x s ) (141 , 4 AWE 
528 , and Davis v. Jones (1850) 23 L J. 
0 P 91 ; 17 O. li 025 , 4 AW It. 248, 

Waliw^Lrttell (1S01) 31 L. J. 0 P. 100 , 11 
C‘ 1!. (N s.) 309 , 8 Jur (N.s.) 743 5 L. T 489 ; 
10 AW R. 192, — c p ; and Clever ; Kirkman 
(1875) SSL T. 073— CPD 

Fymv Campbell! G-udgen, v. Bosset (1856) 
2ti L J Q B. Si; , li El, & B1 986 ; 8 
Jm (N a) 212 , and Furness v Meek 
(1857) 27 L. J. Ex. M, followed 
Pattle r Hoimhiook (1896) 60 L J Ch. 144 : 
[1S97J I Ch. 23 , 75 L T. 473 ; 45 \V R 123.— 

STIRLING, J. 

Jeffery v. Walton (1S16) 1 Stark 267, 
uhtri t rd niitiit 

Mnlpas r, L 4c S \V. Uy. (18661 1 H. i- R. 227 , 
35 I, J C P. lilt! : L. It. 1 C. P 336 . 12 Jur. 
(N.&.J 271 ; 13 L. T 710 ; 14 AV R. 391 
wn.Lrs. J. — AVithiospect to the ease of Jeffery 
v 11V/ It on I wish to say that, notwithstanding the 
!ugh reputation of the reporter, I think he mast 
have nnsiepi evented the reason why the plaintiff 
was precluded fiom giving any evidence as to 
the tune of hiring and rate of payment The 
writing m that case did not purport to be nn 
agreement, but was only a memorandum in 
pencil . and the judge who decided the case of 
Wain v. Wartten (5 East 10), could hardly have 
meant to describe it ns a binding agreement, — 
p. SS9. 

Waterpark (Lora) v Fennell (1859) 7 H. L. 
Cas. 030 5 Jur, (N s.) 1135 ; 7 AV. R, 634. 
H.L. (ns), citrd, 

Hastings Corporation r Ivall (1874) L R. 19 
Eq. 538. 582 ; 22 AV. ll.fPi — V.-C. 

Waterprfk (Lord) v. Fennell, oitrd 
- Devonshire r. Pattinson (1887) 57 L J Q. B 
189 ; 20 Q. B D. 263, 273 ; 58 L T. 392 , 52 


j, p. 276— c A esiiee, M.n, bowen and 


Senior v Amitage (1816) Holt N. P. 197, 
< ommrntrd on. 

Hutton i AVanen (IS’ifi) 1 M. k AV 466 , 2 
Gale, 71 1 Tyv. & G. 646 ; 5 L J Ex 284 

pArke, B. (foi the Court) — This question sub- 
sequently came under the consideration of the 
Court of King's BenclHin the case of i Senior v. 
Armituqr In that case which was an notion by 
a tenant against his landlord for a compensation 
fm seed and labour, under the denomination of 
tenant-ught, Mr. Justice Bay ley, on its appear- 
ing that theie was a written agreement between 
the parties, nonsuited the plaintiff The Court 
afterwards set aside that nonsuit, and held, as 
appears by a manuscript note of that learned 
Judge, that though iheie was a written contract 
between landlord and tenant, the custom of the 
country would still he binding, if not inconsis- 
tent with the terms of such written contract, 
and that, not only all common law obligations, 
but tbo--e imposed by custom, were in full force 
where the conti net did not vary them Mr. Holt 
appeals to have stated the case too strongly when 
he said that the Court held the custom to be 
operative, “unless the agreement in express terras 
excluded it,” and probably he was not quite 
accurate in attributing a similar opinion to the 
Loid Chief Baron Thompson, who presided on 
the second trial. It would appear that the Couit 
held that the custom operated, unless It could be 
collected from the instrument, either expressly 
or impliedly, that the parties did not mean to be 
governed by it.— p. 476. 

Trueman v Loder (1840) 11 A, & E, 589 ; 3 
P & D 567; 9 L J Q. B. 165, considered 

Humfrey r Dale (1857) 7 El & Bl, 266 ; 
afiirmrd, (1858) E B. & E. 1004 ; 27 L. J. Q. B, 
890 ; 5 Jur. (NS) 191 j 0 W R. 854.— EX. OH. 

Campbell, o.J (for the Court), — It is the 
business of Courts reasonably so to shape their 
rules of evidence as to make them suitable to the 
habits of mankind, and such as are not likely to 
exclude the actual facts of the dealings between 
parties when they are to determine on the con- 
troversies which grow out of them It cannot 
he doubted in the piesent ease that in fact this 
contract was made with the usage understood to 
be a tenn m it ; to exclude the usage is to exclude 
a material term of the contract, and must lead 
to an unjust decision Of com fee, this could be 
no reason for a decision contrary to autlioiity, 
but we think any one who reads the judgment 
of the Court m Trueman v, Loder with attention 
will peroeivo how much it was influenced by a 
feeling of the supposed inconvenience of receiving 
any paiol evidence m the case of a written con- 
tract. And, as it was not necessary to the decision 
of the case then befoie the Couit, we are not 
hound, by it now ; and wo did not hold ourselves 
bound by it in the case of Brown v. Byrne (3 
E. &JJ 703), when it was brought to our notice. 


Humfrey v Hale, followed,. 

Fleet r. Murton (1871) 41 L J. Q. B 49 ; 
L E 7 Q. B, 126 ; 26 L. T. 181 ; 20 AV. 11. 97.— 
Q3 

[Held, on the authority of Humfrey y, Bale, 
that evidence of the custom in the same trade 
was admissible, as not inconsistent with the 
written contract.] 
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Dale anti Fleet v. Morton, 

followed 

Hulchmson v Tatham (1873) 42 1 J C P 
260 ; L R 8 0 1*. 182 , 2>) L T. 103 ~~ 

W. R 18 

[Held, on the auLhonly of the above cases, 
that in an action by shipowners against the 
defendants upon the chaiter-paity, evidence was 
admissible of a trade usage, by which, if the 
name of the principal is not disclosed within 
a reasonable tune, the agents themselves a 
personally liable.] 


from the present is no doubt directly against 
the admissibility of evidence of mage in this 
case, but that decision piocecrls upon what 
appeal's to me to he the mistaken ground that 
the effect of the intioductioii of a custom as to 
the time of delivery of the thing sold, would be 
to alter the tune, or to vary the time fixed for 
payment by the wiitten contract; whereas the 
time for payment would not be altered, and the 
custom could only affect the time foi delivery, 
with respect to winch the written contiaet is 
silent.— p 170. 


Humfrey v Dale and Fleet v. Murton, 

dismissed 

Southwell r. Bowditeh (1870) 43 L. J. C P. 
630; 33 'L. T 196, 24 W R. 838.— o A., 
retersing OP. 

jessel, mb, in discussing the cases, held 
that the decisions turned entirely on the admis- 
sibility of the evidence of trade usage, and that, 
if such evidence had not been there admissible, 
they would have been decided the other way. 
11 It theiefoie appears to me,” his lordship said, 
11 both on principle and authority, taking the only 
authorities which were relied upon by the Court 
below m suppoit of the contrary proposition that 
m all cases like this the broker is not personally 
liable ” Kelly, C.B. and Hellish, L.J. both 
agreed that m those oases the reashn for the 
decisions was the evidence as to trade usage. 


Hutchinson v, Tatham, considered. 

Humfrey v. Dale and Fleet v Murton, 

followed. 

Pike v. Ongley (1887) 56 L J. Q. B. S73 ; 18 
Q B, D 708 ; 85 W. R. 534.— a A. ESHER, 
mb. and fry, L.J. , retersing DAY and 
WILLS, JJ 

eshke, M e. — I n this case the defendants are 
clearly not liable upon the contract itself , they 
weie selling as agents for an owner, and in the 
absence of trade usage no liability would attach 
to them The evidence of the witnesses who 
were called to prove the custom came to this, 
that if the name of the owner was not given in, 
or at the time of the making of, the contract, 
the buyer had the right to treat the broker as 
principal . . I can well conceive that in this 
trade [the hop trade], and in many others, such 
a custom is for the broker’s benefit, and I am 
cleaily of opinion that the evidence was properly 
admitted by the learned judge at the trial. If 
any remarks of mmomtke judgmentm Hutchin- 
son v Tatham are in conflict with oni present 
decision they must be considered as withdrawn 


Webb v Plummer (1819) 2 B & Aid. 746 ; 

21 R R 479. 

Hutton v. Warren (1836) 1 H. & W. 466 ; 
2 Gate 71 ; 1 Tyr & G. 646 ; 5 L. J, Ex. 
234. 


Syers v. Jonas (1848) 2 Ex. 111. 
considered and applied. 

Spaitah i. Benecke (1850) 10 C. B. 21S ; 19 
L, J. 0 P 293.— O.P. 


Spartali v Benecke, oiermleil id part. 

Field r Lelean (1801) 30 L. J. Ex. 168 ; 0 
H, & N 617 , 7 Jur (n s.) 918 , 4 L. T. 121 ; 9 
W. R 387.— ex. OH 

WIGHTMAN, J — The judgment of the Courtof 
Common Plefts in Spartali v JSeneche, in which 
the circumstances weie hardly distinguishable 


Falmouth (Earl) v Roberts (1841) 9 M &W. 
469 , 1 D. P. C. 633 , 11 L J Ex ISO, 
discussed, and obsenattons upproird. 
Pattinson v Luckley (1875) 33 L T 360 
BEAMWELL, B —I think the esse of The Earl 
of Falmouth v. Roberts, and the observations of 
Paike, B. thereon, of great value ai showing 
what ought to be the right conclusion here, 
namely, that oven if the instrument has ceased 
to have any intrinsic operation, we may yet look 
at it to see the teimsof the bargain under certain 
circumstances 


5. Secondary. 

Rex v Denio (1827) 7 B & 0. 620 , 1 M.i: R. 
294. — K.B., commented upon. 

Reg. v. Kenilworth (1845) 14 L, J. M. 0 100 ; 
7 Q. B. 642 ; 2 New Scss. Cns. 06 , 7 Jur. 898 — 
q b ; and Reg. v. Saffron Hill (Liberty) (1852) 
22 L. J. M. C 22 ; 1 El. & B1 93.— Q B. 


6. Pkoduction and Admission 

JoneB V. Fort (1828) H & M 196, overruled 

Boyle r. Wiseman (1855) 11 Ex. 860 , 3 0. L. R 
1071 , 24 L J. Ex. 284 ; 1 Jur. (s s ) 894 , 3 
W. R 677. 

ALDBESON, B. — It is better to state that the 
case of Jones v. Fort must now be considered as 
overruled, than to endeavour to distinguish it 
fiom the present ease.— p. 868. 

Boyle y. Wiseman, distinguished. 

Stowe v. Qnerner (1870) 39 L. J. Ex. 60 ; L R. 
6 Ex. 155 ; 22 L T 29 ; 18 W. R. 466.— EX. 

Roe v. Harvey (1769) 4 Burr 2184, ques- 
tioned. 

Bate r Kinsey (1834) 4 Tyr. 662 ; 1 C. M. & R. 
88 ; 3 L. J. Ex. 804. ‘ 

aldeeson, b. — In Roe v. Harvey, theie were 
sercral demises by Mrs. Haldane and Thomas 
Urry. The evidence proffered was a conveyance 
by the former to the latter, then it was reasonable 
that parol evidence should he admitted of that 
conveyance. The title was proved to he in U rry. 
Yet the Court uphekl a nonsuit, which in fact 
affirmed that there was title in neither. It is a 
strange decision. 

Matheson v. Ross (1849) 2 H L Cns 286 ; 
18 Jur. 307 ; 6 Bell, 374.—H l (so.), con- 
sidered. 

Evans i Prothero (I860) 2 Mnq, & G. 319, 822 , 
20 L.J Ch. 448 ; 15 Jur. 113. — L.C Butsee infra, 
S. C 1 De G. M. & G*572 ; 21 L. J. Ch. 772.- 
L.O contra. 

Matheson v. Ross, followed "s 

Rutty r.BenthaU (1867)' 36 L J O. P. 194; 
L R. 2 C. P. 488 , 16 L T 287 , 15 W. R 744 
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Matheson v. Robb anil Coppookv Bower (1838) 
4 M A W. 3lil : 8 L ,T. Ex 9. Sec Stamp Act, 
1891 (.'.1 A 55 Viet c 39), s 14 (1) 


Green y Davies (1S23) IB L C 235 ,3L J 

(os)K.B followed 

Evans v. Protbero (1852) 1D.M & G. 5(2 ; 
21 L .7 Ch 772 — L C ; S C 2 Mac & G 
319 , 20 I«. J Ch 748, IB Jar 113.— 
dt thug m died 

Aniline r. Bonn (1891) 00 L J. Ch. 300; 
[1891] I Ch 508 , Ii4 L.T.1'13 ; 39 V. B. 298.- 
KEKEWICH. J 


turner, lj. — 'With reference to Griffith v. 
Miahetts, I certainly cannot agiec to wlmt is 
reported to have been said by the Vice- 
Chancellor, that the hen of n solicitor is, m 
substance, the same as a mortgage, noi do I 
believe that the Vico-Chancelloi said this Ilia 
observations, I have no doubt, had rofeicnce to 
the title of Eosina Fiost, who, it appears, claims 
under a mortgage. To suppose that he oould 
intend to place a solicitor's lien upon the same 
looting as a mortgage title, would be to impute 
a position quite at variance with his gcneial 
accuracy. — p. 339 


Alves v. Hodgson (1797) 7 Term Ben 241 ; 
2 Esp. 528 , 4 B. R. 1.33, commented on. 
Bristow i Sequevrile (I860) 5 Ex. 275 , 19 
Tj. ,1 Ex 289 , 3 Car. & K. 04 , 14 Jur. 674.— 


Griffith v. Ricketts. See 
Lee r Angus (1806) 35 L J. Ch. 373 , L K 
2 Eq. 64, Olissold r. Cork (1872) 27 L T 
144 ; Sanders’ Trusts, Tn re (1878) 4 L J. Ch 
670 


Orfora v. Cole (1818) 2 Stark. 351. Sec now 
Stamp Act, 1891 (54 k 55 Viet, c.39), sch. 1. 

Bex r Hiddlezoy (1787) 2 Term Bep 41, 
men vied 

Bowles v. Dangworthy (1793) 5 Term Bep. 
300 followed. 

Gordon i. Secvetair (1807) 8 East 518. 
loud LLLCKBOKOiroH, C. J., said that the case of 
Jte.r v .Vtddlczoif, which was much questioned 
nt tile time, had been bince overruled And that 
it was not enough to give notice to the opposite 

a ' ’ in a cause tn produce an instrument rn lus 
s, m order to dispense with any further 
proof of it by the paity giving the notice ; but 
that the production of it at the trial, in pursu- 
ance of such notice, did not supersede the neces- 
sity of proving it by one of the subscribing 
witnesses, if any, as in uulinary cases. 

Eeay’s Trusts, In re (1855) 3 Eq. B 512 , 1 
Jur. (NS.) 222. 3 W B.312.— v.-c, not 
ftdltiicrd 

Man's Estate, In re (1873) 42 L, .T. Cb. 882 , 
28 L. T. 700 , 21 IV. It. 749 —V -C. 

Phipps v. Parker (1808) 1 Camp. 412, 
nnt followed 

Lemon v. Dean (1810) 2 Camp. 030, n and 
Fitzgerald v. Elsee (1811) 2 Camp 035, 
follow ed. ‘ 

Talbot r.Hodsnn (1S1G) 7 Taunt.. 251 . 2Marsh. 
527 — e P 

Kelson v. Whittall (1817) 1 B & Aid. 19, 21, 
not followed. 

Page i. Mann (1827) M k M 79 

Page v Mann, follow ed, 

Kar i . Brookm.vn (1828) 3 Car. k P 555 — 
best, c j. 

7 Witnesses. 

Attendance. 

Tippins y. Coatee (1847) 0 Haie 10 ; 17 L J. 
Ch 17 : 11 Jur. 1075 — v-C. ; order discharged, 
(1848; 17 L J*Oh. 837 ; 12 Jur, 339.— 10 . 

Griffith v. Ricketts**! 849) 7 Hare 299 ; 19 
L. J. Ch. 309, 14 Jur 325— v-C, dis- 
approofd. 

Hoper Liddell (1855) 7 Do G M. & G 831.— 
L.JJ, 


Marston v Downes (1834) 0 Car. & P 381 , 
4 N. & M 861 , 1 A. & E. 31 ; 3 L. J 



Ex 110 ; 12 Jur 162. 

PARKE, B — There a witness, an attorney, 
refused to produce a title deed because it was 
his client’s, but he told the contents of the deed 
willingly. My brother Ludlow objected to the 
evidence, not on the ground that the attorney 
was privileged, but that no secondary evidence 
could be given of the deed which was itself in 
existence My brother Patteson ruled that 
secondary evidence might be given, as the party 
was not obliged to give up his deeds, and that, 
if the attorney did not insist upon his privilege, 
but chose willingly to disclose the contents of 
them, the evidence might be received, Thus 
explained, the case is coneet, — p. 12. 

aldeeson, b. — T ile second point in the oase 
of Marston v. Downes requires explanation It 
would seem, from the report of that case, that 
an attorney can be compelled by the Court to 
divulge the contents of his client’s deeds The 
Court will hear him, and receive his evidence, 
if he does so willingly, but the Couit cannot 
insist upon it. — p 12 

Cook v, Hearn (1832) 1 M. & Rob 201, 
questioned. 

Dwyer » Collins (1852) 7 Ex 039 , 21 L, J. Ex. 
225 , 16 Jur. 569 

pauke, B. (for the Court). — That the privilege 
of an attorney does not extend to protect him 
from answering whether the document is then 
in Court was decided by Best, C J , at nisi pnns, 
in Doran v Waters (1 Moo. & M 235) 

On the other hand, some authorities were cited 
against the admissibility of this question. The 
first is CooTt v. Seam, m which it is said that 
Patteson, J refused to permit the question to be 
put with respect to a rule of Couit because 11 no 
notice to produce lmd been given,” and he also 
decided, that a notice to producp then was too 
late, find the lepnrt goes on to state that the 
ooiuse adopted was approved by Taunton, J 
and myself, in the following term. It is very 
doubtful from the report whether the question 
was disallowed by Patteson, J., and so far as I 
am concerned, I think there must be a mistake, 
either of my own or of the reporters, as it is at 
variance with the opinion I have always had on 
that point ; and on referring to my manuscript 
note of the motion for a new trial m Michaelmas 
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Term, 1832, I find no trace of such a circum- 
stance. Thu rule was moved for on the giound 
that it appealed on the cross-examination of the 
plaintiffs witness that theie was a wnttcn 
agreement or lease, which was not produced, 
and the mle nisi was gianlcd, suggesting a stet 
processus This case is by no means a sufficient 
authority, and no other was cited which is in 
point, nor are we aware of any This objection 
cannot therefore prevail.— p 046 

Sohimmel v lousada (1812) 1 Taunt G95, 

Tremain v Barrett (1815) 6 Taunt. 88; 1 
Marsh. 463, 563 , 16 It R. 584 

Q-IB33S, j observed, that the practice of the 
Comt of King’s Bench as to the costs of the 
witnesses’ return, was clearly ascertained to he 
snob as was contended for by the piointiffii. 
The reporter, in the decision in Sehunmel v 
Lousada, had omitted theie to state One part of 
the practice m such a ease m the Court of King’s 
, Bench, namely, that m that Comt the costs of 
his lcturn were given Their piaotice was cei- 
tifiod to be that theie the costs of bunging a 
witness over were not to he allowed, the costs of 
hia detention weie to be allowed, and the costs 
of his return weie to he allowed , but the plain- 
tiffs wore met by the decision m this Court, that 
the costs of sending back the witnesses are nol 
to he given, — p. 91 

Mackley v. Ohillmgworth (1877) 4G L. J. 
C P 484 , 2 C F I). 273 , 36 L T. 514 ; 
25 W B, 650 — c P D , I. listmtjuisheil . 

Turnbull i.Janson (1878) 47 L J C P.384; 
3 0 P D, 264, 26 \V B. 816. 

Turnbull v Janson (1878) 47 L J C P. 
384 ; 3 0. P. D 264 , 26 W B. 815, 
followed. 

East Stonehouse Local Board r Victoria 
Brewery Co. (1895) 64 L J Oh 793 , [1895] 

2 Ch. 514, 13 B, 657; 78 L. T 54, 48 W. R. 
585 — NOItTH, j, 

Maloolm v, Bay (or Day) (1819) 8 Mooic 
222, 679 — C P., field, overruled. 

Dixon v Lee (1834) 1 C. M. & R. 645 , 

3 D. P. C 259 , 5 Tyi 180. 

Parke, b — Since the ease of Barrow v. 
Humphreys (3 Barn, & Aid, 508), that, case 
cannot be quoted as an authority. — p. 646 

Anon. (1703) 2 Salk. 544, disapproved. 

Maunlague r Harrison (1857) 3 C B. (ns) 
292, 27 L J C P.24, 4 Jrn (N.S.)29, 6 W.R 
43,— OOOKBDRN, 0.4, 


Examination 

Emmet y Butler (1817) 7 Taunt 599 , 
Baven v Dunning (1799) 3 Esp. 25 ; and 
Currie v Child (1812) 3 Camp 283, 
disapproied. 

Bata r. Bussell (1829) M & M 385.— 

PARKE, J 

Bex v Cliviger (1788) 2 Teun Rep 263, 

oommented on. 

Bex i All Saints’, Worcester (Inhabitants) 
(1817) 6 M. &S 194— IC.B. 

Bex v Cliviger, distinguished. 

Hex V. Bath wick (1831) 2 B. & Ad. 639 — k.b. 


Monroe v Twisleton (1802) Peake, Ad C 
219 — K B , adopted 

Beveridge v. Minter (1821) 1 Cai & P. 361 
inerruled. 

O’Connor i Maijonbanks (1812) 1 Man A. G. 
435 , “) Scott (N R.) 394 , 12L J 6 P ltd ; 
7 Juv 834— CP 

Anon. (1782) cited m Campbell v Tremlow 
(1814) 1 Price 81, .33, explained 
Bat-thews r. Galindo (182.3) 4 Bmg. G10 
1 M & P 565 ; 3 Car & P 288 , 0 L. J. (o a ) 
0 P. 138 


Walton v Shelley (1786) 1 Term Bep. 296, 
disapprm ed. 

Jbulaine v Lashbrooke (1798) 7 Term Eep 
601 


Upton v Curtis (1823) 1 Bmg 210 , 1 L J. 
(os) C. P. 68, questioned 
King i. Bakei (1834) 2 A. & E 333 


Cheyne v Koops (1802) 4 Esp 11 
considered. 

Wilson i. Hirst (1833) 4 B. & Ad 760 , 


Cheyne v Koops, considered. 

: Beckett r Wood (1840) 0 Bmg (N.C) 380; 
10 L J C P 79, n 


Omiohund v Barker (1744) 1 Atk 21 , 
Willes mjidlowed 

Att -Gen. *. Biadlaugh (1885) 54 L .1. Q B 
205 14 Q. B D 6b7 ; 52 L T 589 , 33 W E 
673 ; 49 J, P. 500 — C A BRETT, M R , LINDLEY, 
L.J. ; COTTON, L.J. doubting. 


Beg. v. Dent (1843) 1 Cai & K 97, 
oeerruled 

Sussex Peerage Case (1844) 11 Cl. & F 85 . 
8 Jur 793— H.L (e.). 

X.ORD LYNDHDRST, L.C. — I ought to say 
once that it is the universal opinion, both of the 
judges and the Lords, that the case (Beg v 
Bent), as repiesentcd to have beea decided by 
Wightman, J. is not law. — p. 134. 


Bnstowv Sequeville (1850) 5 Ex 275; 19 
L J. Ex 289 ; 8 Car. & K. G4 14 Jur 
674, approved 

Rowley r. UN W Ry. (1873) 12 L J Ev. 
153 . L. R. 8 lSx 221 ; 29 L T. 180 ; 21 W. R. 
869.— EX. CH 


Bristow v Sequeville, followed 
Bonelli, In Goods of (IS75) 45 L. J. P 12 , 1 
P. D 69 , 21 W. R. 255 , 34 L. T. 82.— 

| HANNEN, P. 

Barrels v. Alexander (1801) 4 Esp 37, 
questioned. 

Eagleton r. Kingston (1803) 8 Ves 438 
eldon, L.c — I doubt the authority of the 
case of Garrets v Alexander, where, if a man 
will not take upon him to say lie Ijbhcve-, it to 
bo the writing of the pci-bon, but says he thinks 
it like, Loid Kenyon fS. made to say that is 
evidence I doubt that. Formerly that could 
not have been deemed evidence evidence 

of handwriting being of this nature, it is 
evidence in itself, the credit of which must he 
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affected by and depend much upon the circum- 
stances, ns tliev come out in the com sc of the 
ease. — ji 475 

Burr v. Harper (1816) Holt N I J 420, 
questioned 

Mudd ( Doe it.) r Suekeimovc (1836) 5 A S: E. 
703 , 2 N. & 1*. 16 ; W. W. A. D 405 7 L J. 
Q. B. 33 

patteSon, J — In the case of Burry. Harper, 
Dallas, L C J. allowed what I consider to have 
been comparison of handwriting, and I do not 
think that decision right , it was never brought 
undei review, because the verdict was against 
tlie party in whose favour it was made — p 737. 

Hex v Smith, 1 Phillipps Evidence, Ch. 6, 
142. dented 

Beg. i. Avery (1838) R Car. & F. 596. 

Cromack v Heathcote (1820) 2 B. k B 4 , 
Hex v. Smith, and Doe d, Shellard v. 
Harris (1S33) 5 Car. & P B92, otrrrvled. 

Beg. i Coy and Kailton (1881) 54 L. J M. C 
41 ; 14 Q. B. D. 153 ; 52 L. T. 25 , 33 IV E 3*)6 
— C cut. 

Fountain v Young (1807) 1 Taunt. 60, 
dnupprmed . 

Caller i. Eieharda (1S54) 19 Beav. 401 ; 2 
VT R 614 

uomilTjY, m.r — T he eases of lYihony. Rust all 
(4 T. It. 753) and Fount am v. Young at nisi prim, 
are no doubt at variance with this doctiine, and 
the latter is a very strong case , but if the report 
of it lie correct, the rule there laid down, that a 
person who is not a solicitor, but whom a party 
supposing him to be such makes confidential 
communications respecting his cause, is hound 
to give evidence of them if called ns a witness. 
This is not now the rule of this Court.— p. 404 

Cathcart, In re, Campbell, Ex parte (1870) 
L R. 5 Ch. 703 ; 23 L. T. 289 , 18 W. R 
1056.— L 3., foil owed. 

Bursill r. Tanner (1885) 55 L ,T. Q. B. 53 ; 
Vi Q B. D. 1 , 53 L T 445 ; 34 4V. R. 35.— 
O, A. ESHER, M R., COTTON and LINDLEY, h.33. 

Cathcart, In re, CampbeU, Ex parte, followed. 

Arnott. In re. Official Receiver, Ex parte (1888) 
60 L T. 109 ; 37 \V. R. 223 ; 5 Howell 286.— 

CAVE. J. 

Cathcart, In re, Campbell, Ex parte, followed 

Hood-Bairs r, Henot (1896) 65 L. J. Q. B. 622 ; 
[1890] 2 Q. B. 338 ; 75 L T. 15 ; 45 W. R 1.- 

C.A. SMITH and RIGBY, L.JJ 

Fisher v. Ronalds (1852) 12 C. B 762 , 22 
L. J. C. P. 62 ; 17 Jnr. 393 ; 1 IV. R. 54, 
tiliierred upon. 

Sidubotfom v. Adkins (1857) 27 L J. Ch. 152; 
3 IV. R. 743 , 3 Jnr. (N.8.) 631. 

[ stdart, v.-c expressed the opinion that the 
statements attributed to the judges in Fisher v. 
Ronalds to the effect that it iH enough for the 
person interrogated to state upon bis oath that 
he considers, or has been advised, or that it is his 
opinion, that Ins answering the question would 
tend lo criminate him. and that, the witness is 
the sole judge upon the subject, are not, counte- 
nanced by other authorities ] 

Fishewr Ronalds, dicta questioned 

Reg. v. Rending (1679) 7 How St. Tr. 259, 
298, 5i ot followed. 


Sidebottom v, Adkins, appealed. 

Reg t. Boyes (1861) 2 F & P. 157 ; 30 
L J Q B 301 , 1 B & H 311 , 7 Jur. (N s ) 
115S .BIT 147 , 9 4V It 690 , 9 Cox C 0 
32 — Q.is 

Reg, v Royes, appeared and followed. 

Reynolds, In re, Reynolds. Ex parte (1882) 51 
L. J. Ch 756 20 Ch D 294 , 46 L T. 60S , 30 

1 4V. R. 651, 46 J P.,538.— OA. JESSEL, MR, 
cotton and lindley, l.jj. 

Seaman v. Hetherolift (1876) 46 L. J OP 
128 ; 2 C. P D 85 ; 35 L T 784 ; 25 
W. R 169.— c A , rule applied. 

Goffin r. Donnelly (1881) 50 L J. Q. B 30.3 , 

6 Q K D. 307 , 44 L T 141 ; 20 W. R. 440 ; 

45 J P. 439 — FIELD and MANISTY, JJ. 

Ewing v. Osbaldiston (1834) 6 Sim 60S — 
v -c., dtsapprm ed 

Two Sicilies (King) r. Willcox (1851) I Sim, 
(NS.) 301 . 20 L. J. 011 417 ; 15 Jur. 214. 

cranworth, v.-O. — A majority of judges^ 
decideil in Garhett's Case (2 Car. & Kirw, N P 
474), that if a witness is asked as to matteis 
which may subject him to penalties, lie may 
stop at any time, although what he has disclosed 
may be ample evidence to convict him I cannot 
reconcile that with the decision in Mot nr/ v 
0\beildrttoii — p .320. 

Dixon v, Vale (1824) 1 Car. & P 278 ; and 
East v Chapman (1827) 2 Car, & P 570, 

573 , M. & M. 47, overruled. 

Re? i Garbett (1847) 1 Den. C. C 236 ; 2 
Car. & K 474 , 2 Cox 0. 0. 448.— C C R. 

Att -Gen v. Briant (1846) 15 M. At W 169 ; 

15 L. J. Ex. 265, followed, 

Marks r Beyfus (1890) 59 L. J Q. B 479 ; 25 
Q. B D. 494 ; 88W. R, 705.— a, A ESHER, M R , 
LINDLEY and BOWEN, L.JJ ; affirming 54 J. P, 
775.— COLERIDGE, O.J. and MATHEW, J. 

Clarke v Saffery (1824) Ry, & M. 126 , 27 
R R 73G, overruled m part 

Bastin v Carew (1824) Ry. As M. 127, 
commented on. 

Price i. Manning (1889) 58 L. J. Ch. 649 ; 

42 Ch. D. 372 ; 61 L T, 537 , 87 W R, 785,— 
O.A. COTTON, TRY and LOPES, L JJ 

COTTON, L.J — The plaintiff says that having 
called the defendant he is entitled ns of right to 
cross-examine him, and in support of ilus con- 
tention Clarlte v, Suffer >j is relied on But m 
my opinion that is a matter in the discretion of 
the judge,— p 650 

lord v. Colvin (1855) 24 B, J Ch 517 ; 3 ' 

Diew 222, 3 Eq, R. 514, 1 Jur (n.S) 

298 ; 3 W R .342, explained 
Eielden r. Slater (I860) 38 L. J. Ch 379 : 

L R 7 Eq. 528, 20 L T. 112 ; 17 W. R. 485. 


# 8. Commission to Take. 

Berdan v. Greenwood (1880) 20 Ch, D 
761, n. , 46 L T 524, n.— o.A. bag., 
gallay and COTTON, L.JJ,, distinguished. 
Langen i . Tate (1883) 24 Ch D 522 , 53 
L. J. Oh .361 ; 49 L T 758 ; 32 W. B. 189 — 
o.A cotton and bowen, ljj 
COTTON, L.J — The ease is quite different from 
the case which was relied upon m the Court 
below, of Berdan v. Greoaouod. There the Court 
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was satisfied that the reason given for the plain- 
tiffs not coming to England was a pretence, and 
was only bi ought forwaid to enablo him to avoid 
homg cioss-exammed in Couit. The Court said 
they would not assist him in that scheme, and 
that if his evidence weie material to his case, he 
must come and give it m person. That autho- 
rity, we think, does not apply to the present 
ease— p 528. 

Lawson v. Vaouum Brake Oo (1884) 54 
L. .]. Oh. 16 | 27 Ch. D. 187, 51 L. T 
275 , 38 W. R. 186 — C.A. BAGGALLAY, 
cotton and BINDLEY, L.JJ. ; and Kemp 
v Tennant (1886) 2 1 imes L. R 304.— 
DENMAN and MATHEW, JJ , C J! plained. 
Coch r. Allcock (1888) 21 Q. B. D. 1.— FIELD 
and wills, JJ. , affirmed, 57 L J. Q. B 489 ; 21 
Q. B. D. 178 , 86 W. R. 747.— O.A. ESHEK, 
M.H., lindley and LOPES, l JJ. 

eshek, M.K.— In consequence of the case 
cited [ Kemp v Tennant ] we have communicated 
^ with Mathew, J., and he tells us that he never 
meant to say or to cite Mr. Justice AVilles as 
having said that the grant of a commission was 
pie ihbito jiutitia in the sense in which the 
expression was used by the plaintiffs counsel in 
argument It is clear that according to the 
established practice it is a matter of judicial 
discretion, and the commission ought only to he 
granted on reasonable grounds being shown for 
its issue. 


Ross v. Woodford (1893) 63 L. J Ch. 191 ; 
[1894] 1 Oh 38 ; 8 It. 20 , 70 L. T. 22 ; 
42 W. R. 188 — ohitty, J , appro red. 

New r. Burns (1894) 64 L. J Q, B. 104 , 14 
R, 839 ; 71 L T, 681 ; 43 W K. 182.-0 A 
LINDLEY and SMITH, L.JJ. 


Bellamy v. Jones (1802) S Ves. 31 ; 6 n R. 

205, commented on. 

Bidder r. Budges (1884) 2G Oh. D 1 , 63 L. J 
Ch. 479, 50 L. T. 287, 32 W. 11 145— o, A 
SELBOBNE, L.C. and COTTON, L J 

SELBOKNE, L.C. — Now I assume that thcie is 
no objection in a ease in which the Couit thinks 
it right to an older being made er parte foi the 
examination of witnesses de hem esse There 
may be many cases m which the ends of justice 
may require it, but every such older must be 
taken subject to being discharged if any person 
seeking to discharge it can show that it was not 
proper because not necessary for the purposes of 
justice, and I cannot think that the eaiber 
authorities, such as that befoic Lord Eldon of 
Jtellamg v. Jones, and others which have been 
mentioned, really meant more than this, that 
primn fame, and for the purpose of the question, 
whether the order was regularly made e,c parte 
or not, if it weie brought within a certain 
category of eases it would be right and not 
irregular to obtain it ex parte I do not under- 
stand Loid Eldon as having meant to lay down 
even as to those cases in which theie would bo 
sufficient primd facto ground for obtaining an 
ex paste older to examine witnesses tie hene esse, 
that no reasons or grounds could be shown why, 
upon a motion to discharge such an older con- 
sistent with its formal regularity, it should lie 
discharged. — p. 9. 


Hamilton (Duke) v. Meynal (1754) 2 Dick, 
788 , 2 Ves sen 497.— HABmviCKE, L.O., 
followed. 

Moggndge i. Hall (1879) 13 Ch. D. 380, 28 
r R. 487. — v.-O Sec further (1881) 19 Ch. D. 
224 ; 30 W. R. 557.— C.A. JESBEL, l[«, 
BAGGALLAY and LUSH, L.JJ. 


Kensington v. White (181G) 3 Price 164 — 
ex., commented on. 

Slmckell i). Macaulay (1824) 2 Sim. & S. 79 ; 

S L. J (OS.) Ch 40. And see Macaulay r. 
Slmckell, 1 Bli. (n.s.) 96. 

leaoh, v,-o. — The report of the ease of 
Kensington v. White is too loose to afford any 
principle.— p. 87. 

Thomas v, Von Stutterheim (1856) 5 W, R. 
fi , — q b , distinguished. 

Moigan r. Alexander (1875) L. B, 10 C. P.184 ; 
44 L. J, C P. 167 ; 32 L. T. 34 ; 23 W R 321 

COLERIDGE, C J. — The case of Thomas v, 
Stutterheim was cited, which is referred to by 
Mr Day m his hook on the Common Law 
Procedure Act (3rd ed., p. 245) The headnote 
of that case does not eonectly report the decision. 
The Court there doubted whether they had 
power to make an order absolute in the first 
instance for the examination of a witness on 
the point of death, the application not being 
incidental to any motion or summons. _ Mr. Day 
seems correctly to give the result of the ease 
when he says, “ It would seem that the seotion 
is intended only to provide evidence upon other- 
wise pending motions or summonses.” This case 
is not therefore, at all inconsistent with the 
construction we are now putting on the statute, 
and it appears to me that the construction is in 
accordance both with the natural meaning of 
the terms used and the reason of the thing — 


Wright v Wilkin (1S58) 4 Jur. (N8) 804 ; 

6 W, R 643.— v -o , ohsened upon 
Ohlsen e. Totreio (1S74) L. R. 10 Ch 127 ; 44 
L J, Ch 155 ; 31 L. T 811 ; 23 W R 195.— 

L.C and L JJ. 

OAIENS, L C. — The caso of ITi tght v. II tllffn 
appeal's to have come before the Court upon a 
very unusual and, I should think, u regular 
application. I take it that the course that 
would be pursued would be this .—If a witness, 
or his counsel, thought that he was being un- 
fairly dealt with upon an examination, he might 
refuse to answer a particular question, mid upon 
that refusal the matter might be brought before 
the Court, who would decide whether the 
examiner was pursuing a proper course or not, 
in allowing the witness to be treated as a hostile 
witness It is, however, unnecessary now to 
decide that question I only refer to it lest I 
should be thought to have assented to the view 
I that the examiner is powerless in a case of that 
kind.— p. 129. 


Wheeler v. Atkins (1805) 5 Esp. 246 ; and 
Espmasse’s Reports, dtsapproted. 

Small i’ Nairne (1849) 13 Q. B. 810. 

DENMAN, o j.— I am tempted to remark, for 
the benefit of the piofession, that Espinasses 
reports, in days nearer their own time, when 
their want of accuracy Os better than it is now, 
were never quoted without doubt and hesita- 
tion ; and a special reason was often-given as an 
apology for citing that pmticular case. Now 
they are often cited, as if counsel thought them 
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of equal authority with Lord Coke’s reports. — 
p. St 4. 

Dslaroque v SB, Oxenholme (18S3) W. N 
227, ujijirtn eil. 

Ridley v Button (1863) 1 H & C 741 , 32 
L J Ex. 122 , 3 Jui (NS) 858 , 7 L T. 
693 , 11 IV It 314, dhitppivred 

Beaufort (Duke) v. Ashhurnham (Earl) (1863) 
IS C 11 (NS) 598 . 32 L J C. P 97 ; 
9 Jui (NS) 822 ; 7 L T. 710 ; 11 W. R. 
267. considered 

Bartlett r Higgins (1901) 70 L. J- K. B. 621 ; 
[1901] 2 K. B 230 ; 84 L. T. 509 • 49 W. R. 449. 
— C.A OO LI. INS anil STIRLING, L .1.1. 

COLLINS, T, j —That ease [Ridley v Hutton'] 
was ilendeil in 1863 and it is. very important to 
see what it. did decide As the law then stood, 
applications of this kind were regulated hy 
sect U of 1 IV. 4. c 22, winch provided that the 
costs of any examination ordered nndei sect l 
.should be costs in the cause unless otherwise 
diiccted, eitliei hy the judge who made the 
order foi examination, or hy the judge before 
whom the cause might he tried, oi by the Court. 
How the Court of Exchequer, m dealing with an 
application nndei that section arrived at the 
conclusion, as it seems to me, that the section 
itself did not apply at all to a ease where, in 
point of fact, the examination so taken was not 
used at the tual, and theiefore they said that 
the iuIc of the section — that the costs of the 
examination were to be costs In the cause — did 
not apply ui such a case, because the examina- 
tion uas not vend in evidence . . Rightly or 
wiongly that is the basis of the decision, and 
I think it was a decision upon the circumstances 
of that particular case, that the question was 
not one of diseietion at all. The Act did not 
under the circumstances, allow the disciution or 
let in the rule that the costs should he costs m 
the cause Therefore, in effect, it was a decision 
refusing to cxeieise discretion That was the 
view taken by the Court of Exchequer , but 
almost simultaneously theie was a case of Suite 
tif Beaufort v JEnrl of AJiburnham, m the Court 
of C. P , wlicie that Court took quite a diffeient 
view of sect. 9, and considered that they undoubt- 
edly had a diseietion . . . Leaving then those 
authorities as they stand, 1 come to the rule 
undei the Judicature Act in older to see which 
of those two authorities should be adopted. How 
there arc the words of the rule before us — 
Ord LXV i.27(29) [the I. J. lend the inle] 
Now. what is the meaning of that ? Surely it 
makes the standaid for consideration, not the 
event which actually happened, but whether, 
when the order for examination was applied for, 
proper prudence was exeicised. or whether there 
was •• over-caution, negligence, or mistake.” In 
fact, it makes the standard or governing point 
for consideration the state of things before the 
legal adviser at the time he makes up his mind. 

Now the question is which of these two 
standards the taxing master should have selected 
in order to decide whether rhe costs of this 
examination weie “necessary or pi oper for the 
attainment of justice”— the time when, aiul the 
circumstances undei which the legal adviser had 
to ae t. f ir the cireninstafftes that took place at the 
trial itself. In my opinion he should have 
chosen thw fiist alternative. The matter does 
not rest merely on the rule, because we have 
a decision of Field, J., since the Judicature Act, 


1873, and it appears to me that he has lent the 
weight of his authority to the construction I am 
now suggesting That is m Deltiraque v. SS. . 
Ojrcnholmo That case is very much m point 
— practically on all fours With the present 
case . The master disallowed the costs of the 
examination on the ground that it had become 
unnecessaiy lo use it at the trial In giving 
judgment Field, J„ gaul this • “ It was said m 
argument that this was done by reason of a rule 
that the costs of a proceeding should not be 
allowed unless it was actually used for some 
purpose.” That looks as if Rullei/ v Sutton had 
been brought to the learned judge's attention in 
the aigumant. Then he pioceeds “ [ should 
lequire to be better satisfied of the propriety of 
such a rule than I am at piesent before I acceded 
to it.” That is really an expiession of dissent 
fiom the decmiou of the Court of Exchequer m 
Ridley v. Sutton I think, for the reasons I 
have given, that the requirements of the rule 
have been abundantly satisfied, and that we 
are not fettered by the decision in Ridley v.-** 
Sutton. 


9 Perpetuation op Testimony. 

Moms v. Morris (1847) 2 Ph. 205 ; 16 
L, J Ch 286 , 11 Jur 93— L o., followed. 
Dreyfus r Peruvian Guano Co (1889) 58 
L J Ch 471 , 41 Ch. D 151 , 60 L. T. 216 , 37 
W R 394.— kat,j. 

Spenoer (Earl) v Peek, 37 L J Ch, 227 ; L, R. 
3 Eq 415 , 15 W R 478— m.r , uiried, (1870) 
39 L, J. Ch. 538 , L R 5 Ch 548 ; 22 L T. 459 , 
18 W. R. 558.— L J 

Spencer (Earl) v, Peek, andAngell v, Aagell 
(1822) 1 1, J. (os) Oh 6;1 Sim, k R 
83 , 24 R. R 149, dUomued. 

Brooking e. Maudslay (1888) 57 L J Ch 
1001 ; 38 Ch D 636 ; 58 L T. 852 ; 30 W R 
664 , 6 Asp. M. C 296. — STIRLING, J. 

Att.-Gen. v Ray (1848) 2 Haro 518.— v.-o, 
and Biddulph v Oamoys (Lord) (1854) 19 
Beav. 467 — m r., followed . 

Vane r. Vane (1876) 34 L. T 177 , 24 W. li. 
452. — v -c, See infra. 

Vane v. Vane (1876) 84 L T 177; 24 W. R 
452,— V.-O. ; varied, 45 L J Oh. 589 , 24 IV. li. 
565. — a.A. 

Dew v. Clarke (1822) 1 Sim. & S 10S , 1 
L J. (o s) Ch. 37.— v -a., followed 
Lindesay r Lmrtesay (1849) 12 Ir. Eq R 508, 

—M.R, 


10 Affidavits. 

Orde, In re (1888) 52 L J. Ch 832 ; 24 
Ch. D 271 ; 49 L. T. 430 , 31 W R, 801.— 
BAGG ALLAY, COTTON and BOWEN, L.JJ., 
• erplamsd 

Dodswoith, In re, Spence r. Dodsworth (1891) 
60 L. J Ch. 798 ; [1891] 1 Ch. 657 , 64 L. T. 282 ; 
39 W. R. 3G2. 

OHITTy, j —The ease of Orde, In re, as 1 read 
it, meiety decided that a deponent to the fitness 
of a proposed trustee should be described by some 
term leRs vague than “ gentleman ” It was only 
for the purpose of weighing the deponent’s evi- 
dence that the description was held insufficient. 
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Barnes v Parker (1866) 15 L. T. 218 ,— ex., 

questioned 

. Fleet i Pen ms (181.8) 19 L T. 147 ; 9 Bi.fi. 
57,1 , 871 J Q B 283 , L R 3iQ B. 536 
BLAGKBUiiN, j — I should pause befoie I con- 
suleicd myself bound by that decision.— p, 148. 


Bexv. James (1692) 1 Show. 397, Cuith 
220 — K.n , d'sujiprm-ed 
Crook r, Dowling (1782) 3 Doug 75 — MAKS- 
l‘’I13LD, C J 


Knight, In re, Knight v Gardner, 24 Oh D 
600 , 19 L T 94 , 31 W. E 911.— bacok, v-c 
'■evened, (1883) 53 L. J. Oh 183, 25 Oh D. 
297 ; 49 L T 545 , 32 W. B. 469 — o.A 
cotton, lindley and fry, l.jj 


Knight, In re, Knight v. Gardner (xujmi 

ill O A ), applied 

Backhouse r Alcocls (1885) BIT, J. Cli 812 , 
28 Oh. D, 669 ; 52 L. T. 312 , 33 W. E 107 — 

OHITTY, J. 


Baokhonse v. Aloock,/n2hww? 

Bakei , In ic, Connell r Bakei (1885) 54 L J. Cli 
844 , 29 Oil. D, 711 , 52 L T. 421.— chitty, j. 

Kay v Smith (1855) 20 Beav 560 ; 24 L J. 
Oh. 788 , 3 W E 622 — M B. ,oiereuled 
Manby r Bewicke (1856) 8 Do G. M. it G 470 ; 
26 L. J. Oh. 20 ; 2 Jur (N.S.) 672 , 4 W R 757 
— L JJ 


Clarke v. law (1855) 2 K & J 28 , 2 Jur 
(N S ) 228 , 4 W R 35 — V -C , appealed 
Quartz Hill Consolidated Gold Mining Co, 
■ In io, Young, Ex pane (1882) 51 L J Cli 940 ; 
21 Oh D 642 ; 31 W E 173,— C A JESSEL, 
M.R , BRETT and COTTON, L.JJ, 


11. Costs of Evidence. 

Croomes v. Gore (1856) 1 H A N. 14 ; 26 
L. J, Ex 267 ; 2 Jur (nb.) 127.— ex , 
fallowed. 

Wells i. Mitcham Gas Light Co (1878) 48 L. J 
Ex, 75 , 4 Ex D 1 , 39 L.T 667 , 27 W. It 112. 
—EX. 

Watson v. G. W Ry. (1880) 50 L J Q. B 
302 j 6 Q. B 1>. 163, 29 W R 427.— 
O.P.D., distimmuihed 

De la Wair (Earl) e Miles (1881) 19 Oh. D. 
80; 45 L. T 424; 30 W. R 85— O A. JESSEL, 
M.It , LUSH and LINDLEY, L JJ. 

De la Warr (Earl) v. Miles, applied 
The “Turret Court” (1901) 84 L T. 331 — 

JEDNE, P 


EXECUTION. 

Chick v Smith (1840) 8 D P.C 337 ; 4 Jrn. 

Wiight r. Mills (1859) 28 L J. Ex. 223 , 5 
Jur. (N.S ) 771 ; 4 H. & N. 488 , 7 W. R. 498.— 
EX, 


Mortimer v Figgott (1834) 4 A A E. 363, u. , 
2 D P C. 615, questioned 
Blanchcnay r. Burt (1813) 1 (J B 707: 3 
GAD 613 , 12 h ,T Q B 291 , 7 Jui 575 
DENMAN, O.I (for the Com t) — (Aftei having 
shortly stated the pleadings, and in paitienlai 
the objection laised by t,lie leplication that the 
eu. no. was absolutely void, having issupd mi a 
pulgment moie than a yem old without a tee 
to , his loidship said ) The plaintiff argues 
that it is absolutely void for this fault, relying 
on the language of this Court in Mart intei v 
Piygutt, in which it is m decided. That case, 
however, did not require the doctrine now called 
in question , and is actually reported in 1 Adol- 
phus 3s Ellis without its being laid down. We 
aie now inquired to consider it, anil are satisfied 
that it is in that respect erroneous. — p 710. 

Oheston v. Gibbs (1843) 12 M AW 111, 

1 D. & L. 120, 13 L. .1 Ex 53; and 
Goldschmidt v. Hamlet (1813) 12 L J C V 
304 , 1 D. & I. 501 ; 6 .Scott (n.h ) 962 , 

0 M AG. 187, tollmied. 

Graham i Witheiby (1845) 14 T, J Q B 
290; 7 Q. B. 491. 

Oheston v Gibbs and Graham v Witherby, 
explained and mtfullotccd. 

C'ongieve r. Evetts (1854) 23 L J Ev 273 , 
10 Ex. 298 ; 2 C. L R 1253 , 18 Jur 635 
PARKE, B (forthe Coiut). — This Com t decided 
l fit entail v OMt] that the 108th section of the 
Bankruptcy Act affected the operation of the 
wnt, and did not merely direct the application 
of the money levied under it, and that thcslieuft 
was a wrongdoer m acting contiary to the 
statutory dnection coupled with the direction of 
the writ We lievei held the writ to be rmd as 
the Court of Queen’s Bench seems to have sup- 
posed, m Graktm v lVitherby, . , and bom 

that they deduced the consequence that it was 
void altogether, and so the defendant's writ in 
that case was therefore the first valid writ. We 
never meant to say more than that the sheiiffi in 
disobeying the writ, and the clauses in the AcUffi 
Parliament directing its opeintiou, was dealing 
wrongfully with the goods winch, hut foi the 
wnt, would he the piopei ty of the assignees, and 
therefore lesponxible in au action of truver. We 
cannot, therefore, consider that either of these 
cases hmd us as authorities — p 278. 

Goldschmidt v Hamlet ; Oheston v Gibbs, 
and Graham v. Witherby, imipplieiible. 
Pearce, In re, Oro«sthwaite, Ex paite (1885) 
54 L. J. Q. B. 316; 14 Q. B D 906 , 52 L. T 
518, 33 W R 614; 2 Morrell 105 —oave, J. 

CAVE, j. — These cases, liowevei, aie not appli- 
cable to the case now under discussion, first, 
because m those cases there was a subsequent 
sale by the sheiiffi which was invalidated by the 
expicss words uf the section, “ no creditor shall 
avail himself ” of such execution ; and secondly, 
because, if the first execution was void, the sub- 
sequent one, having been executed by seizure 
before the fat, was within the exception contained 
in the 108th section. In this case, on the con- 
trary, there are no woids m sect. 46, sub-sect 2, 
which invalidate the -vile by the sheriff, and 
indeed under that clause the sale nlitst neces- 
sarily take place before It can bekrujwn whether 
the execution creditor will or will not ultimately 
be entitled to the pioceeds ; and secondly, the 
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woids of the statute do seem to imply that the 
benefit of the execution is to be transferred fiom 
the execution cieditoi to the tiuatee foi the 
benefit ot the creditors gencially. 


Fieri Facias. 

Williams v Smith, 2(5 L J. Ex 371 , 2 
H. & 17 443 — ex . affirmed (18591 28 
L J, Ex 28(5 , 4 H A: 17. 559 ; 5 Jur 
(ss) 1107, 7 w. R. 603.— EX. OH., 
refcired to. 

Coehian’b Estate, In le, De Wolf r. Lindsell 
(1868) 37 L J Ch. 293 , L R 5 Eq. 209 ; 17 
L. T. 487 , 1 6 W. R. 324.— HOMILLY, M.R. 


Jarmain v. Hooper (1843) (5 M. & Gt. 827 , 1 
D. Jc L. 7i>9 , 13 L J. 0. P. 63 ; 8 Jur 
127 , 7 Scott (K R ) 61)8 — C p., distin- 
guished. 

Smith i Kenl (1882) 9 Q. B. D. 340 ; 47 L. T. 
1 42 , 31 W R. 7li.— C.A. JESSEL, JI K and 
lindley, l.j. ; affitimug 51 L. J. (J B. 487, 46 
J V. 613.— POLLOCK, B. anil MAN 1ST Y, J. , 
Stephen, j dissenting. 


Jarmain v. Hooper, explained and followed. 

Childers v. Wooler (1860) 2 El i El. 287 , 
29 L. J Q B. 129; 6 Jur. (N.s.) 444, 2 
L T. 49 , 8 W. R 321. — Q B., considered 

Moms r Salbeig (1889) 58 L. J. Q. B. 275, 22 
Q B. D. 611 , (.1 L T. 283, 37 W. R. 469; 53 
J. P 77 2 — C.A. ESHER, M.R , PRY and LOPES, 
L.JJ. 

ESHER, M.R. — The learned judge who tried the 
case, being of opinion that nothing indorsed on 
the back of the writ, whether written by the 
execution creditoi lmnself or his solicitor, can be 
a direction to the sheriff, gave judgment for the 
defendant. ... Is that view sound ’ It is con- 
tended on behalf of the plaintiff that it is not 
sound ; and m suppoit of that contention Jar- 
mum v. Hooper hns been cited. But it is said 
b> the defendant's counsel that this point war 
not under considcmticin m Jarmain v. Hooper . 
unAthut that case is thciefore no authority upon 
the point. It is quite true that all that thal 
case decided as to tnc liability of the execution 
creditor was that woids written on the back of 
the wiit by the solicitor would bind the client, 
because the wilting was within the scope of the 
solicitor’s authonty, but when the ease is car- 
fully looked at, it must be seen how closely 
resembles that now before us . . . The only 
point taken on behalf of the execution creditor 
was that the indorsement was written by the 
solicitor and was not authorised by the client , 
but for all that the Court must have seen the 
indorsement; it was staring them In the face, 
and it is plain from the question of Maule, J. 
during the nigument that the question whether 
the mdoisement was a direction or not was 
present to theii minds; and when the Court 
came to the conclusion that the execution 
creditor was liable because the solicitor was 
authorised to make the indorsement, it seems to 
me that the ease is a eleai decision that the 
indorsement was a direction. Bui then It is said 
that Jarmain v. Hooper is inconsistent with 
Childers x. Wooler. JJowOhi Childers x. Wooler 
the Court of Q. B. could have declined to regard 
the decision ^n Jarmain \ . Hooper as good 
law, or binding upon them, hut it is to be 
observed that they did not assume to overrule it. 


Cockbum, C J , delivering the judgment of the 
majoiity of the Court m Childers x TFoyfer, dis- 
tinguishes Jarmain v. TIooper upon two grounds : 
first, that the mdoisement in the lattei case was 
much more specific than that in the case then 
befoie the Court , and, secondly, that in Jarmain 
x Hooper, the defendant, by attending the intei - 
pleader summons and insisting that the goods 
were rightly sewed ]jy that act, ratified the 
seizure, which was for hit, benefit. I confess I 
am unable to follow either of these distinctions - 
I cannot see that the indorsement was more 
specific in the one case than the other ; and as to 
the latification, it is plain that, if there was 
latification, the matter ratified must have been 
capable of ratification, m which case the ratifica- 
tion adds nothing and makes no distinction , or 
it the matter were not capable of being ratified, 
there could be no ratification, and the distinction 
falls to the ground. ... It seems to me that one 
must take the same view of Ja> main x. Hooper 
which has already been taken by this Court in 
Smith x Krai [9 Q B D. 349]. , Theiefore 

if one, of these two cases, Jarmain v Hooper and 
Chtldcisx. Woolei, is to be oveiruled, it is not 
Jarmain x Hooper, and if it is not to be over- 
ruled, it appeals to me to be in point — pp 276, 
277,278. 

Semayne's Case (1604) 5 Co, Rep 91, 
discussed 

Pentou i. Browne (1668) 1 Keb G98 , 1 Hid. 
186. 

Semayne's Case, discussed 
Lee v. Gansel (1774) Cowp 1 —Mansfield, 
0 j. 

Penton v. Browne, commented on. 

Brown r Glenn (1851) 16 Q. B. 254 , 20 L J 
Q. B. 205 ; 15 Jm 189.— Q b, 

Brown v Glenn, commented on 
Ryan i. Shilcock (1851) 21 L J, Ex. 65, 7 
Ex 72 ; 15 Jur. 1200.— EX. 

Semayne’s Case, Penton v. Browne, and 
Ryan v Bhilcook, considered 
American Concentrated Must Corporation i. 
Hendry (1893) 152 L. J Q B 388 ; 5 R 335 n. ; 
68 L. T. 742 ; 57 J. P. 7b8.— BOWEN, L.J. , 
affirmed in o.A esher, MR., LOPES and 
SMITH, L.JJ 

BOWEN, l.j. — “ The law,” says the Court in , 
Semayne's Case, “abhois the destiuction or 
breaking of any house" The landloid (like 
the sheriff in a civil suit) could only, therefore, 
enter by an open door or an open window 
— per ostia et fenestias . In Penton x. 
Browne it was indeed held that a sheriff for 
the purposes of execution might break a barn 
Which was in a field, os distinct from a bam 
which was parcel of a house , but the Court 
agreed that if the ham had been adjoining to a 
parcel of the house, It could not lawfully have 
been broken. The law eo laid down in Penton 
x. Brfhoius as to a sheriffs right with regaid to a 
detached outside barn in a field, appears .to me 
to be a departure from older law. This view, 
Whether light or wrong, was at all events con- 
sidered in Brown x. Olenn not to be applicable 
to a landlord’s diatiess I Bhould (with sub- 
mission) have myself supposed that the shenff 
in a civil suit had no more right to break a 
detached inclosure than a landlord’s bailiff had. 
In Brown x. Olenn a locked stable door was 
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broken open The stable was pot withm the 
curtilage of the dwelling-house, but nevertheless 
the Cuurt held that the fact of the stable door 
being looked of itself l endereil the disliess 
unlawful In so doing they affiuncd and 
followed a far older decision of Haidwicke, 
LOJ, m the Summer Assizes at Exeter, m the 
year 1735. who held that a padlock put upon a 
barn’s dooi could not be opened by force to take 
the com by way of diaticas^Vm, Abi 11 Distress,” 
E. 2, 6 ; cited also m Panic v. Louyneidl,^ 'VVm 
H, 281, c,, note 2, 6th ed ) It is a miscon- 
ception to suppose that an outhouse within the 
curtilage enjoys less immunity than a discon- 
nected outhouse. Ponton v. Browne shows 
exactly the rcveise, and m Byan v. Skileoclt 
it seems conceded that the landlord may not 
break open the outer dooi of any building what- 
ever. The language of Loul Coke is geneial to 
the effect that the landloid may not open gates, 
nor bieak down melosuies. — p. 390. 

m Penton v. Browne, followed. 

Hobson v. Thellusaon (1867) 311 L. J Q B 
302 , T, R 2 Q. B 642 ; 8 B. k S 176 ; 
16 Tj. T S37 j 15 W II. 1037— Q.B., 
discussed 

Hoddor i Williams (1895) 65 L J. Q B. 70 ; 
[1895] 2 Q. B. 663 , 11 11. 717 ; 73 L. T. 391 , 
11 W, R, 98 — o.A, , a Dinning williams, J 

kay, l j , after discussing Penton? Browne and 
Brown v Glenn and Semayne's Ouse, continued : 
The case then came bcfoie the Court of Q. B. m 
Hobson v. Thellusaon , which was an action against 
a sheriff for having failed to seize goods under a 
writ of execution. As reported in the L J. 
Reports, Lord Blackburn, in that case said “I 
do not think that the shenfl’s officer was bound 
to go off at once and take a ciowbar to bieak 
open tlic doors, although no doubt that might 
have been done, ns the goods were m a ware- 
house, and not m a dwelling-house, It does not 
appear that tliare was any reason for Ins being 
hound to use the utmost possible diligence , he 
wont soon after he received the wilt, and on his 
mil val found that the doors wcie locked He 
was not bound to use more than leasonable 
diligence. He certainly might have broken the 
doors open, and have seized the goods.” Mr 
Macnskie pointed out that these words are modi- 
fied m the leport of the case winch appears m 
the Law Reports, and he suggested that Lord 
Blackburn, when he le vised his judgment, inten- 
tionally altered this passage. But both reports, 
when they aie lead carefully, seem to me to 
eome to the same thing, . . I therefoie think 
that the doctiine laid down in Fenton v. Browne 
was approved of m Hobson v Thellusaon. It 
was said, however, that it was disapproved of in 
Amerieun Concentrated Meat Corporation v. 
Hemlry. There Bowen, L J , aftei rofening to 
the earlier history of the doetrme of the in- 
violability of the outer dooi of a house and its 
precincts, said : “ In Penton v. Browne it was 
indeed held that a sheriff for proposes of execu- 
tion might break a barn which was in a field, as 
distinct from a barn which was parcel of a 
house, but the Com t agi eed that if the bam had 
been adjoining to a paiccl of the house, it conld 
not lawfully have been broken The law so laid 
down in Penton v Browne as to a sheriffs lights 
with legal d to a detached outhouse in a field 
appears to me to be a departure from older law.” 
But he does not say that in Ins opinion the 


decision m Penton v Bnuene was not law, 
neithei does he suggest that It ought to be 
oveuulecl. — p, 72. 

ESHER, M.B. and lopes, l.j to the same effect 

Winter v. Miles (13tl9) 10 East 578, 1 
Gamp. 475, n. , 10 H It 391 ,- and 
Strathmore v. Lamg (1826) 2 Wilson k 
Shaw, Sc. Ap. 1, distinguished 

Att.-Gen. i. Dakm (1S70) 39 L. J. Ex 113, 
L R 4 H. L. 338 ; 23 L. T. 1 , 18 W. R 1111 — 
LORDS CHELMSFORD and COLOHSAY , LORD 
HATHBRLEY, L C. dissenting. 

Miller v Parnell (1815) 6 Taunt 870, 2 
Marsh 78, followed. 

Andicws i Saumleison (1857) 1 H k IS. 725 , 
26 L. J Ex. 208 , 3 Jur (N s.) 118 — bx. 

Alleyne v Darcy (1833) 5 It Oh R. .35 

L o , followed 

Stokoe v Cowan (1861) 29 Beuv 037, 7 
Jur. (N.s.) 901 , 1L 1 693 , 9 W H 
801 — M.B , not followed. 

Sargent s Policy (1879) 7 L. R. Ii (16 .— m.r 

Riseley v. Ryle (1843) 12 L. J. Ex. 322 , 11 
M k W 16, discussed. 

West v. Hedges (1751) Iliunes 211, 
explained. 

Smallmnn r I’ollaid (1844) 13 L J. C 1\ 116 , 
7 Scott (NR) 911 ; 1 D. k L UUl , 6 Man k (j, 
1001 ; 8 Jur. 246. 

Riseley v Ryle and Smallman v Pollard, 

commented on. 

Wharton i Hayloi (1848) 17 L J y. IS 278 ; 
12 Q B 673 , 6 D & L 136 ; 12 Jut. 894. 

Wharton v. Naylor, considered. 

Davis, In re, Pollen’s Trustees, Ex parte (1886) 
34 W. R. 442 , 55 L. J Q B. 217 , 34 L T. 304 , 
3 Mmrell 27 

cave, J. — 111 Whurton v Kaylor the goods 
distrained upon wuie crops which had been sold 
undet the Ji ft , and were not at the lime of 
the distress m such a btatc as to he capable of 
removal. The marginal note, which lays it down 
that goods ate equally in cnstndia legits fot the 
purpose of freedom from distiess, whetliei they 
are m the hands of the shenff oi of the vendor, 
must lie lead with refeieuee to thibfnct. — p 444. 


Eleuit. 

Hatton v. Haywood (1874) 43 L. J. Oh 372 , 
L. It 9 Ch 229 ; 30 L. T. 279 , 22 W. H. 
356.— L.C. and L.JJ., applied. 

South, In re (1874) 43 L J Gh 441 • L. It t) 
Gh. 369 ; 30 L. T, 347 ; 22 W. R. 400,— L.JJ. j 
reiersing, 22 W. It. 388 — V -c 

South, In re (1874) 43 L. J Ch. 1 H ; L. R. 
9 Gh. 369 , 30 L. T. 347 , 22 W. R. 460 — 
L jj , applied 

Johns r. Pink (1809) 69 I.. J. Ch. 98 , [1900] 
J Ch 296 , 81 L. T 712 , 48 \V. R. 217 —STIR- 
LING, J. 

South, In re, fnllor-ul 

Cooper, In re (1889) (Ul L. T 95 ■ 37 W. It. 
330. — CHXTTY, J , discussed. _ 

Hau non and llottomlcy, In re (1899) 68 L, J. 
I Gh 208 , [1899] 1 Ch 4(i5 , 80 L T. 29 , 47 W I! 
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307 — C. A. LINDLLY, M K , RIGBY and WILLIAMS, 

LIXDI.EY, mis — The defendants aie persons 
entitled to legal icumindeismie.il estate devised 
to them l>y this testatoi and the appellant 
hub obtained a judgment against them, and can- 
nut get his money The question is whether he 
can, whilst theii mteiests aie rei ersionai-y, obtain 
a sale of their reveisionary estates. . Having 
regard to those eases [ In re Hamilton ((1885) 55 
I, .1 Ch 282 ; 31 t'h D 231— C A.) and In re 
Sont/i]m<\ the leasons we have given, it appeals 
to me thatwe aie now asked to do what we have 
no jui lbiliction to do. Theic is nothing really in 
the cases cited b\ M r. Stevenson w Inch in an j way 
affects that ru w and though poihaps theie aie 
two eases to which he lias lefcriod wduch might 
at Hist sight uppem to he fnioiunhle, the point 
was not laiscd As to those cases. In re Janes 
and In re ('neper 1 doubt whethei they were 
decisions ujmn lcvcisionary mtciests utall • they 
aie so repoittd that I cannot tell, and tlierefoie 
I cannot act upon them 


SEQTTF.sTItATION. 

Hyde \, Greenhill (1740) 1 Dick 10H, 

toll, me, I 

Piatt i. Inman (1889) 59 L .f Ch 274. 13 
Ch. D. 173, (.1 L. T. 7 till , 38 4\ T 11 200 — 
CHITTY, J 

Snow m Boltpn (1881) On L. J Ch 748 , 17 
Ch D 483 , 44 L T 371, 29 \V 11,388. 
— fry, .1 , held inapplicable 

Selous r Cioydon Rural Sanitary Authonty 
(1885) 53 h T 209 

chitty, j held that m the cucumstances the 
plaintiff was Tight in mining the Court in the 
first instance foi lease to issue sequestration 
instead of pmceeding by summons m chamheis, 
as m Snow v Bolton inasmuch as, the case being 
one which must bare been e\ entually argued m 
(’unit, he had thereby sated the costb of the 
proceedings m chambers 

lumley, lure, Cathoart, Ex parte (1894) 03 
L J Ch 435 , [18‘>4] 2 Ch 271 , 70 L T 
78U , 43 W It 401 — C A LISDLEY. LOPES 
and KAY, L JJ , lotion rd. 

Lc-akin, In re. Cntheiut, Ex pnrte (1*100) 09 
L J Q.I). 797, [1900] 2 Q. B. 478, S3 L T 39 
— C A. SMITH, WILLIAMSs and ROMER, L JJ 


Charring Stocks, etc. 


Jones v. Williams (1841) 8 31 A W. 349 , 10 
L J Ex 2i58 ; 9 D. I* C 702 , 3 Jur. 
893 —ex , and Chadwick v. Holt (1850) 
8 De G M. & (1.581, 20 L J Ch. 70, 
2 Jui. (N s ) 918; 27 L. T. (o b.) 286 , 4 
W 11 791. — L.U., followed. 

Bums v Irving (1876) 40 L. .1. L'ti 423 , 3 
Ch D. 294; 34 L. T 752, 23 \V B 0b.— 


hall, v -C , not follouetl 
Widgery t.Teppei (1877) 18 L. J Ch. 367, 
Ch. D 364 , *37 I, T. 297, 25 IV. R 872— c.A 


Baker v Tynte (186ft) 2 El A El 897, 29 
L. J. Q. 15. 233 , 0 Jur. (N.S ) 1192, — Q B , I 
referred to 

Uragg r. laylor (1807) 36 L. J. Ex. 63 , L. B. 
2 Ex. 131 ; 16 L, T. 584.— Ex j 


Ciagg v Taylor (1867) 36 L. J Ex 63 , L. B 
2 Ex 131 , 13 L. T. 384 —EX . distm- 
,i ll i sill'd. 

Dixon i Wicnch (1869) L R 4 Ex 154 , 38 
L J. Ex lid , 20 L. T. 492 ; 17 W B. 591 —EX 

KELLY, C.B. — I must, howevei, notice the case 
of Craqq v. Taylor, because at find, sight it might 
seem opposed to oui present decision, theie 
being in that case also a power m the trustees to 
sell the stock and apftly the proceeds But if 
thnt case is examined, it will be found to diffei 
essentially from this , for theie the deed which 
w>as relied on as taking the stock nut of the pro- 
visions of the Act dul not actually tiansfer the 
shaies, which were already mortgaged, but only 
lendeied it incumbent on the defendant to pio- 
cuie then 1 delivery over to the tiustees, that they 
might execute the trusts of the deed. 

Cragg v. Taylor, approved 

Dixon v Wrenoh, distinguished 

South Western Loan Co. r. Robertson (1881) 
31 L J Q B. 79 ; 8 Q B D 17 ; 16 L T 427 , , 
30 W R 102 .— grove and lopes, JJ 

Warburton v Hill (1854) 23 L. J Ch, 633 , 
Kay, 470 , 2 Eq. R 441 , 2 W R 365.— 
WOOD, V -c , e.rprcwioiis dnulltcd 

Scott v. Hastings (Lord) (1838) 4 K & J 
633, 5 Jur. (N.S ) 4.70, (I W R 862, 
referred to. 

Haly i. Barry (1868) 37 L J. Ch. 723 , L R 
3 Ch. 452, 18 L T 490 , 16 W It. 654.— L.JJ , 
affirming w ALINS, V-0 

wood l.j . — Wiirbuitun v, Hill might, if the 
authorities icfciied to in Scott v. hud Huntings 
had been befoie me, have been rested on a higher 
giound than the one I took, namely, on the 
ground that a chaiging older against the debtor 
could not affect pi opcity which he lmdpieviously 
assigned. In the comse of my judgment T said . 

“ The date to be looked to is not that of obtaining 
the order nisi, bnt, subject to operation of the 
15th section as to mtci mediate eniuges, the ieal 
charge is acquued when the charging order is 
made absolute " I theie used expressions which 
were not necessary to the decision, and which I 
am inclined to think enoncous. 

Scott v Hastings (Lord), adopted. 

Leavesley, In le (1891) bO L J Ch. 385, 
[1891] 2 Ch. 1 , 64 L T. 2b9 , 39 W. E 27b,— 

C A 


Soott v Hastings (Lord), compare 
Home t> Tountam (1889) 58 L, J. Q. B 413 , 
23 Q. B. D 264 , 61 L. T 510 , 38 W. R. 240 , 
54 J. I*. 37.— field and gave, JJ. 

Jeffryes v. Reynolds, Reynolds, Ex parte 
(1882) 52 L. J Q. B. 55 , 48 L. T 368.— 
field and Stephen, jj , appro i eel 
Drew r. Lewis (or Willis), Martin, Ex paitc 
(1891) 69 L. J Q B. 264 , [1891] 1 Q. B. 450 , 
64 L T. 760; 39 W R 310; 53 J. P 373 —c.A 
esh£r, m.r and fry, l j 

Drew v. Willis, distinguished 
Brain r Herrick (1894) 10 R. 171 — MATHEW 
and cave, jj. 

MATHEW, J. — The Court of Appeal m Brew v. 
IVillis held that it had no power to set aside a 
charging order which had been pioperly made, 
but m that case there was no appeal against the 
granting of the charging order. In this case the 
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defendant is appealing against the order making 
the charging order absolute, and he mav be 
senously^prejudiccd if we lefusothis application 

Haly v. Barry (mi/irn) and Finney v Hmde 
(1879) 48 L J Q B 275 ; 4 Q B D. 102 • 
10 L T. 193, 27 W 11.413 — cookburn! 
c .T and pollock, B., dismissed. 

Stewart r. Rhodes (19*10) 69 L. J. Ch 174 
[1900] 1 Ch 386 ; 82 L. T. 337 ; 48 W. R. 364.— 
O.A. LINDLEY, M.R., RIGBY and VAUGHAN 
WILLIAMS, L.JJ. 

ltndley, M.R.— Theiofore it is necessary for 
the application of this Act [the Judgments Act, 
1838, 8, 14] and for obtaining a charging order 
that you must have a person against whom a judg- 
ment has been entered , and the pioceduie shows 
that the person against whom judgment is to be 
entered is the judgment debtoi, who must be in 
a position to show cause why the charging order 
should not be made. In othei words, he must 
be alive ; and it was settled as long ago as 
Mnney v. Jlinde that if you had a charging 
Older nisi against a dead man, it was useless, and 
that you oould not convert that into an order 
absolute. That is all Finney v. Hmde really 
decided . . . The only case that thiowB any 
doubt upon what I am saying, and which is 
to a certain extent inconsistent with it, is Haly 
v. Harry. In that case someone had a charging 
order against the testator. The piactice under 
the Common Law Procedure Act was followed 
there, and the executor was made a party, and 
Wood, L J. and Selwyn, L J, thought that was 
equivalent to a judgment against the executor. 
Whether that was equivalent to it under the old 
piactice or not It is unnecessary to consider j but, 
be that os it may, the deoision was that they 
would make the Older absolute for what it was 
woith, The L JJ. held that if a man had an 
advantage, the benefit was not to be taken away 
from him There was no ground for the injunc- 
tion m that case, except that put foiwnrd by the 
appellant Jn that ease — that the Court would 
stop a race between creditors. At the same time 
I recognise that theie are observations in the 
judgment of Wood, L.J. which make me doubt 
whether I am quite right in saying that you 
cannot obtain a charging order against the 
executor even now, if there is any method of 
getting judgment against him. I doubt whether 
there is any method under the piesent prac- 
tice, and I am not quite sure whether there 
was any such method oven when the practice of 
entering a suggestion was m vogue The result 
is that this Older nisi is altogether wrong There 
is no precedent for it, and it is an experiment 
that I certainly hope will not be repeated. — 


M 'V', n sins/ 1 D) took 

f, " nl view of the case, an.l I cannot suy 
that I concur in his decision At any rate 1 am 
bound by the Act 27 & 28 Viet c 112.— p 216. 

t,aw " 

t U r, 1 WldJulm Coiporatnm (138s) r. 7 
455 J — p c' Ji ’ 13 Cas lli7 > 474 i 7,8 T. 

Bishops Waltham Ry., In re, applied. 
w St o g ?,o Mertwa y Navigation Co. (1902) 60 
w . 11, 446. — SWINFEN EADY, J. 

Tuggle v. Bland (1883) II Q B. D 711 — 
pollock, b and lopes, j. , nmlMaonicoll 
v. Parnell (1887) 36 W. It. 773 -coll-. 
RIDGE, CJ. and SMITH, j, full, nerd 
1 Wni P ,T 4on ( 18!) ^ 94 L.J. P. 33 ; [1895] 

1 Q. B. 202 i 11 B 689 ; 71 L. T. 687 . 43 W. It. 
Ibii. O.A. HALSBURY, L C., LINDLEY and SMITH 
L.JJ, ; reversing RUSSELL, C,J, 

Whittaker v Whittaker (1881) 61 L J P 
80 , 7 P D. 13 . 47 L. T 131 , 8U W.'r.' 
„ iJL— HANNEN, p., dismissed. 

Manchester and Liverpool District Banking 
Co. ( Parkinson (1888) 58 L J Q B 262; 22 
3' D j 473 > 37 W- B 264 — c A. esher, m.r , 
iky and lopes, l.jj 

J™"’ M R — With regard to Wh,ttuhcr v. 
0 luttakrr I desire to say that, unlaws there 
were some special circumstances tlieie winch 
are not disclosed in the report, I am unable to 
agree with that case.— p. 263. 

Whittaker v. Whittaker, disupnrorrtl. 

< 4893 ) 02 h - J - Q- K 380 1 

L 4893 ] 4 Q- ? 661 ; 4 R 332 ; 68 L. T. 203 , 11 
E ' 3o4 > u7 J - B< 631. — c A. LINDLEY and 
BOWEN, L JJ. 

w. (for the Court) -In If h.ttaher 
v. Whittaker , an order ntxi was made for the 
appointment of a receiver to get in a debt which 
might be attached under the garnishee order , 
but this case was disapproved m Manchester and 
Liverpool District Banking Co. v. ParhnCn. 
and cannot be lelied on. 

Kewuey v. Attrill (1886) 50 L J. Ch. 448 ; 
34 Ch. D. 345 , 58 L T. 805 ; 33 W. R. 
191 . — kay, J } followed 

Brand i\ Sandground (1901) 83 L. T, 317 — 

PARWELL, J. 

Weethead v. Riley (1883) 53 L. ,T Ch.1153 ; 
25 Ch D 413 ; 49 L. T 776 , 32 W. R. 273. 
— Chitty, I., followed. 

Fleggr. Pientis (1892) 01 L. J Cli. 703 , [18921 

2 Ch. 428 ; 67 L. T. 107. — STIRLING, J 

Flegg v. Prentis, followed 
De Peyrecave r. Nicholson (181)1) 10 R. 532 ; 
71 L. T. 256 j 42 W, R. 702.-MATHEW and 


Mildred v. Austin (1869) L. R. 8 Eq, 220 , 
20 L T 939, 17 W. R. 638,— MR, 
disapjiruicd 

Cork (Earl) r. Russell (1871) L. It 13 Eq. 210 ; 
41 L. J Ch. 226 ; 26 L T 280. 

M ALINS, V.-O. — My opinion, therefore, is that a 
judgment creditor who has not issued execution 
has no interest m the land ; and the object in a 
foreclosure suit being to bung before the Court 
those only who have an interest, it is evidently 


Irwell v Eden (1887)56 L J. Q B 440 . 18 
Q B D 588 ; 56 L T. 620 , 85 W R 511. 
— C.A. ESHER, M.ll. and llOWEN, L J , 
followed 

Bursill v. Tanner ~1 885) 55 L J. Q. B. 53 : 
16 Q. B D. 1 , 53 L T. 445 , 34 W B 35. 
— C A, ESHER, M R . COTTON n<id LINDLEY, 

_ L JJ , distinguished. 
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[1 S96] 2 Q B. 338 ; 75 L. T 15 ; 45 W. U. 1 — 
C A. A, T. SMITH and RIGBY, L JJ. 

a. l. smith, l..t — It has been held m Irwcll 
v Hilfii that upon an examination under Old. 
XL 1 1 l. 32, only the judgment debtoi can be 
examined Ho fai, therefore, it would seem that 
the oidei of Pollock, B, was light. It is con- 
tended, kowcrei, that in Bit) fill v Tamm' the 


7. Charter, applied. 

goods of (1881) 50 L .T P. 18 ; 6 

45 L T. 191 ; 29 W E 744 — 


Brake, In goods ot, followed. 


EXECUTOR AND ADMINIS- 
TRATOR. 

1. Title op Executor ok Adminis- 
trator 

2 Rights, Powers and Duties 

3 Liabilities 

1 Debtor appointed Executor 

5 Executor de son Tort 

(i Married Woman Executrix, 

7 Administration 

R Distribution 

9. Refunding Legacies for Creditors 
-*10 Proceedings 

1 Title op Executor or Administrator 

Greves v. Weigham, 1 Itoll. Abr 919, 
questioned. 

Allen ) Dundas (1789) » Term Rep. 125. 
duller, J — Another thing to be observed in 
the ease m Comyns is, that it was decided on the 
authonty of a case in Roll. Abr ltt9, which it is 
there said was never denied From that, circum- 
stance, I am inclined to think it passed without 
much consideration , for the doctrine in Roll. 
Ala. is eontiadicted in 2 Lev. DO. and 1 Lev. 158 
and 23G . . it seems, therefoie, strange that 

the Chief Justice should have said in that case 
that the casein Roll. Abr hadnever lieendoubted : 
because these cases determined the reverse of the 
doctrine there contained — p. 181. 
ftROSE, j to the same effect 

Charters v Charter (1874) 43 L. J, P. 73 ; 
L I! 7 H. L. 354 — h.l (e) cairns, l.c! 
and LORD SELBOgtfE ; LORDS CHELMSFORD 
and iiatherley dissenting. commented u 
Dp Kusnz, In goods of (1877) 45 L. J. P 6- 
P. D. 66 ; ,fi L T. 263 , 25 W. R 352 -HANNEn! P 
Ana see pint 


14 Ves. 434 , 9 R, 11 
i i, -Gen. y. Fletcher 
. .—LANGDALE, M.R , 

id. TJ Forshaw (1891) 

! Oh 261 , 65 L T, * 
INDLEY, BOWEN and 


Getting m and realising Estate. 

Lawson v Copeland (1787) 2 Bro 0 C 156 
— THURLOW, L o. ; Powell v Evans (1801) 
5 Ves 839 —ARDEN, m B. ; and Tebbs v 
Carpenter (1S16) 1 Madd. 290.— plumer, 
v.-c., distinguished. 

Buxton t. Buxton (1835) 1 My. & Or. 80 — 

pepys, m.r. 

Grayhnrn v, Clarkson (1868) 37 L J. Oh 
650 , L. R, 8 Cli, 606 , 18 L T. 494 , 10 
V. R. 716 . — wood and helwin, ljj, 
followed 

Buxton y Buxton, distuu/uished 
Sculthorpe « Tipper (1871) 41 L J Cli 266, 
L. R 13 Eq 232 , 26 L T 119 ; 20 W II, 270 
— malins. y.-c And see post 

Buxton v Buxton, approved and followed 
Marsden r. Kent (1S77) 40 L J Oh 497 ; 5 
Oil. D. 598 ; 37 L T. 49 ; 25 W, R 522 -C A. 
JAMES and HELLISH, L. JJ and baggallay, j.a 

Sculthorpe v. Tipper (supra), distinguished. 
Norrington, In re Brindley* Partridge (18791 
13 Oh. D, 654; 28 W R 711 , 44 J P 474— c A. 
JAMES, BAGGALLAY Mid THESIGER, L,JJ 

BAGGALLAY, l J — I may add that in Soul- 
thorpe v. Tipper the testator directed that his 
pioperty should be sold immediately after Ins 
decease, or so soon thereafter as the trustees 
| might see fit, showing that he contemplated their 
berng sold within the ordinary period.— p 665 

. Buxton v. Buxton {supra), principle applied. 

Oarroy (oi Caney) v Bond (1843) 12 L J. Oh 
484 ; 6 Beav. 486 — M R , doubted 
Owens, In re, Jones v Owens (1882) 47 L T 
61.— C A JESSEL. M.R., BRETT and COTTON, L JJ 
[Caney v Hand having been cited in argu- 
ment, JESSEL, M.R , said I do not think that 
case is good law. Lord Langdale leliod on the 
faot that a request had been made by a paitv 
interested, — p. 62.] 
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Selling or Mortgaging Estate. 
Beningfteld v Baxter (1886) 5(i L J l\ C 
13 , 12 App Cas 1(17 , 56 L T 127.— 

P 0. HEESOHELL, Ii.O , LORDS SELBORNH, 
BLACKBURN, HOBHOUSE and COTTON, L J , 

Hiddmgh r. De Vilhers (1887) 56 L. J P C 
107 , 12 App. Gas, 621 , 37 L T. 885 — p.c. 
LORDS FITZGERALD alld HOBHODSE, SIR B 
PEACOCK and SIR R OOOCH 

CurtiB v Fulbrook (18 LO) 19 L. J Ch 65 , 8 
Hare 25 , 13 Jnr 1011 , corrected on the point 
of the implied power of sale, 8 Hare 278 — 
WIURAM, v.-o. 

Russell v Plaioe (1854) 23 L. J Cli 141 , 
18 Beav. 21 ; 18 Jvu 231 , 2 Eq II 1149 , 

2 W. R 213 —ROMILLY, M R , appeared 
Vane (Kail) r Rigden (1870)39 L J Oh. 797 , 
L R 5 Gh. 663 , 18 W R. 1092 — hathbrley, 
l.O and JAMBS, l j„ meeting 89 L. J. Ch, 143 ; 
18 W. R 308 — M ALINS, v-c 

Sanders v Riohards (1816) 2 Coll. C. C 568. 
—KNIGHT BRUCE, V -C., disapproved 
Ciuickshank r. Duffin (1872) 11 L J Ch 317, 
LB 13 Eq. 355 , 26 L, T 121 , 20 \V R 354 
MALINS, Y.-O— It is very tiue that it was 
formeily held m this ease, that where a power 
of sale was given by an uxccutor upon a nioit- 
gage, the title under that power of sale could not 
be forced upon a purchaser That case 1 hnd is 
cited by Lord St. Leon aids (Sugdeu V. & P. 
p, 390. n , ed 14) as an authority. But I think 
(and indeed the learned counsel foi the defendant 
has not disputed it) that the doctrine laid down 
m that ease can be no longer maintained as the 
rule of the Oouit, for in Russell \ Plaice (supra), 
the M R decided directly the conti ary, namely, 
that a good title could be made under a power 
of sale created by an executor. That case of 
Russell v. Plaioe having been cited befoie the 
L.C. and the L JJ. m Vane (Earl) v. Rigden 
(supra), was commented upon by the L C , who 
expiessed his appiobation of it, and I theiefore 
think it may be considered os an authoi ity upon 
the point There is anothei ease befoie myself 
of Cliawner's Will , In re ((1869) 38 L J Oh 
720 ; L R 8 Eq 369 , 22 L T. 262), which is to 
the same effect — p, 320, 

Hill v Simpson (1802) 7 Ves. 152 ; 6 R. R. 

105, principle applied 

Connolly r. Munster Bank (1887) 19 L. It. li 
119 . — ohattekton, v.-c 

Tinoh v. Hattersley (1775) 3 Russ. 346, n„ 
followed, Henvell (or’ Henville) r. Whitaker 
(1827) 3 Russ 343 , 6 L. J. (o 8.) Ch. 158 j 27 
fi R. 88 • — m.r ; doubted, Cook r. Dawson (1861) 
3 De G. E, & J. 127 — turner, l.J. (j lost, 
col. 1066). 

Henvell v. Whitaker, commented on 

Symons r James (1813) 2 T &C C. O. 801.— 

KNIGHT BRUCE, V. C 

Symons v James, commented on. 

Hams r, Watkins (1854) Kay 438 .— wood, 


Wassev Heshngton (1834) 3 L J. Ch. 221 , 
3 Myl, & K. 495.— LEACH, m.r. ; Warren 


v. Davies (1833) 2 L. J. Ch. 203; 2 
Myl. & K 49. — M.R , bj- plained 
Hartlandv Murrell (1859) 27 Beav 204.— 
romilly, M r , and Harris v. Watkins, 
discussed. 

Bailey, In re, Bailey r Bailev (1879) 48 
L. J. Ch 628, 12 Ch. D 268 , 11 1. T. 157, 
27 W. R 909 .— pry, J 


Bailey, In re, Bailey v. Bailey, approved. 

Hartland v Murrell and Wasse v. Hesling- 
ton, discussed 

Tanqueray-Willaunieand Landau, In re (1882) 
51 L J. Ch 431 , 20 Oh D 465 ; 30 W. G. 801. 
— C A. (post, col. 1005) 

Bailey, In re, referred to, 

De Buigh Lawson, Iu xe (post, col. 1066). 

Crane v Drake (1708) 2 Vern. 616 ; and 
Pagett v Hopkins (or Hoskins) (1715) 
Prec Eq 431,Gilb. Rep. Ill, dis- 
tinguished, 

Nugent e. Gifford (1738) 1 Atk 163.— HARD- 

WIOKE, L C. 

Nugent r, Gifford, tallowed, Mead r Onery 
(Lord) (1745) 3 Atk' 235 — HARDWIOKE, L.C., 
commented , \ Bonney r Ridgaul (1784) 1 Cox 
145 —ICENTON, m.r (see 11 R. R 28 : 14 U R 
247, n ; and see post, col 11)64) , Scott i Tyler 
(1788) 2 Bro C C. 431 ; 2 Dick 712 .— thubl'ow, 

I o Anil see post, eol. 1063 

Elliot v Merriman (1740) 2 Atk. 41 ; 3 
Barnard 78 (and see post, cal. 1061) ; Whale 
v Booth (1785) 4 Term Rep 623, n. ; 3 
R R. 483, n. ; Bonney v Ridgard ; 
Nugent v. Gifford ; Mead v. Orrery (Lord) ; 
Farr v Newman (1792) 4 Term Rep. 621 : 
2 It R, 479 , and Taylor v. Hawkins 
(1803) 8 Ves 209 , 7 R. R 27, discussed 
M'Lcod i. Drummond (1810) 17 Ves. ‘152: 

II R, R. 41.— ELDON, l o. And see post, coL 1063. 

H'Leod v Drummond, approved 
Keane e Robarts (1819) 4 Modd 332 >-20 
R R. 306 — Y.o. And sec col. 1063. 

M'Leod v Drummond, distinguished 
Cooper, In re, Cooper i. Vesey (1882) 51 
L. J. Ch 862 , 20 Ch. D 811 , 47 L T. 89 , SO 
W R’ 648 — O.A. JESSEL, M It, cotton and 
LINDLEY, L JJ 

Farr v Newman, Whale v Booth, and 
Ayleshnry v. Harvey (1074) 3 Lev. 204. 
discussed 

Ray v Ray (1816) G. Cooper 264 , 14 It 11 235 
— PLUMER, V.-O 

Ray v. Ray, distinguished. 

Morgan, In - re, Pillgrem r Pillgrem (1881) 
18 Oh D 93 , 29 AY R 733, 
pry, 3— Ray v. Ray has been very properly 
relied upon. In that case the Court dissolved an 
mterlocutoiy lnjunction/which had heen granted 
on the application of a creditor of a testator, to 
lestiam a creditor of the executor from selling 
the tcstatoi’s leaseholds under au fxeciition foi 
his own debt. The point was not Anally deter- 
mined, but the Court (fought the circumstances 
were such as to raise an inference of a gift by 
the testator’s creditor to the executor. When 
another case anses m that form I fliall follow 
Ray v. Ray, but the present case is very 
diffeient. — p. 101. 


31—2 
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[The 0 A (50 L. J. Ch. 834 , 18 Oh. D, 93; supposed to establish any general principle — 
lo ll T. 183 ; 30 W Jl. 228 — .7ESSEL, M.R, p.355. Anil see pint. 

JAMJM and wish, I..JJ) upheld Fry, J.’s decision, 

but dul not reier to liny v Huy ] Nugent V . Gifford and Mead v. Onery 

(Lord), dixoMxed. 

Nugent v Gifford (supra'), di^ousaed. Giaham i. Pmmmontl (189b) bo L, J. Ch 

Morgan, In re PUlffiem Pillgrem, 472: [1890] 1 Cli 968. homer, j. (tee port, 
applied co ^' ^098). 

jr’ass'si: sfflMHi iSSt *«■ * *•» 

Ij JJ .Shields » Bank of Ireland (1900) [1901] 1 Ir. 

Morgan, In re, Pillgrem v Pillgrem, discussed, B. 222. — -PORTER, m.r 
C' omiolly - Munster Bank (1887) 19 L B Ir. E1Uot v Merriman mi \ Bonney v. Eidgard 
1 1 90.—CH ATTCHTON v-C ; h french s Estate, y col . 10(i2 ) fo u owef i 

' K “° 

.Tnnminre . TVfiitliei’ fl'ItlOl 7tl L JOB 58: ‘“‘H — LAhGDALE, M.R Ami see post. 


Connolly i Munster Bank (1887) 19 L. B Ir. 

1190.— CHATTCRTON, v-C ; Ff ranch's Estate, * 

In re (1887) 21 L. It. Jr. 283— C.A. porter, 

M.R , m’ZOIBDON and BAllRY, L .TJ. , applied, „“ na " ' 
Jemimas i . Mather (l'‘100) 70 L J Q B 58; “ ,,a_I ' A 
[1901 ] 1 (J. H 103 , 88 L. T. 500 (*«- post, B(jnn() , 
< ’" L u " 8 ) . r. Newst 

Keane v EobartB (supra), applied. */', 

Nugent v. Gifford and Mead v Orrery “° ar V 
(Lord) (j want ), questioned. 

Wilson i . Moore (1838) 1 Myl. k K. 337 , B0WEN 1 
30 It It 272 .ail. 

bkoit&ham, lc — T he cases which have 
al wilts keen eonoideml ns going farthest in pro- 
toctiiig the paity dealing with an executor are T* au ” 
Xsujrnt v. Oi fiord and Mead v Onery (Lord), **•“• A 
It is, however, impossible to read the aigument g . 

o£ Lard Haniwicku in each of these decisions 3 p 

without being satisfied that he considered the _ 1 

knowledge of the executor's misappropriation as * 

not distinctly brought home to the party. That , r \ ~ 
there was notice of the representative character 
is cleat, and that tlieio was notice of the exe- l mt 
entor dealing with testamentary assets we may jgg. 

also admit , nevertheless, the whole argument s j 

appears to assume that the party dealing with & 

the exeentm might suppose the executor had a L 

right so to dispose of the propei ty 11 A pur- p a 
chaser from pn executor,” he says, “ has no g 

power of knowing the debts of the testator ” Jorbe 

Again, “If you can follow the pioperty mto the pi, 7J7 

hands of the assignee, tins would be Baying that jg Xj j 


Bonney v. Eidgard, distini/uil/ted, ltidgway 
r. Newstead (1861) 80 L J. Ch 889 ; 3 De G. 
E. <fc J. 474 — ii.C (post, col 1109) , dtscusse.il, 


Elliot v Merriman, explained 

Colyer r Finch (1858) 26 L. J Ch 86 ; 5 H L 
Cas 905 — h x.. (E.) ; affirming 19 Beav, 500.— 
M.R. Aiul see post, col 1065. 

Shaw v. Borrer and Mills v. Banks (1724) 8 
P. Wms. 1, uppmccd. 

Ball »>. Harris (1889) 8 L J. Ch. 114 ; 1 Myl. 
& Cr. 264 . 3 Jar M0 — OOTTENHAM, i. 0. ; 
affirming 8 Sira 486. — SHADWET.L, v O Anil see 
post 

Johnson v. Kennett (1833) 6 Sim 384.— 
SHADWELL, v.-o , 1‘e I erred, (1885) 8 Myl. 
& K 624 , 41 H. It 145,— LYNDHTJRST, 
L C., explained. 

Page v. Adam (1841) 10 I- J. Ch. 407 , 4 
Bcav. 269.— XiANODAX.E, M it., approved-. 

Forbes r. Peacock (1846) 16 L J. Ch. 371 , 1 
Ph 717 — i.yndhurst, J.o , reversing (1843) 
13 L. J. Oh. 46 ; 12 Sim, 628 — shadwell, v -o. 


rant how he lias distributed the Doc d. Jones r Hughes (1861) 2 


assets of Ins testator” But there can be uo 
doubt that subsequent decisions are difficult if 
not impossible to he leconciled with these two Mills v. Banks and Ball v Harris (supra), 
cases. What Lord Harilwlcke lays down m discussed. 

Xw/ent v. 0/ fiord would piobably not have been Johnson v Kennett and Forbes v. Peaoook, 
so stated if Furr v. Xenon an (supra) had then distinguished. 

been decided. Loul Kenvon had at the Bolls, Stroughill r. Anstey (1862) 22 L. J Ch 130 , 
m lianney v Jluhjtird (supra), expressed himself 1 De G. M. & G. 635 ; 16 Jur 671.— ST Leonards, 
as strongly of opinion that .1 load v. Orrery l.c. And see post, col. 1066 
(Lord) went too far, and he held that, though a 

person purchasing from an executor is not hound Doe d. Jones v. Hughes (supra), observed on. 
to see to the application of the money, yet that Bobinson ®. Lowater, 17 Beav 692 — 

the purchaser taking with the knowledge that homii.lt, m.r. ; affirmed, (1864) 23 L J. Ch 
the money was to he misapplied, had no protec- 641 ; 6 De G. M it G. 272; 18 Jur 868, 2 
Hon. Lord Thurlow m Scott v. Tyler (supra), says, W. R. 394 . — knight bruoe and turner, l.jj 
that A uynit v trtjford cannot be reconcded with " 

Crime v. Drake (supra). And Lot d Thurlow is Doe v, Hughes, discussed 

known tohaye funned an opinion clearly against Cook v. Dawson (18G1) 3 De G. F. & J. 127 

the bankers hi Xrott v Tyler, though the matter (post, col. 1066), Tanqueray-Willaume and 

was compiomised. It i quite clear from what Landau, In re (post, col. 1065) 

laird Eldon says in the clalmrate judgment in 

M'Leod v. Drummond (si/ji/w), where he minutely Eobineon v. Lowater, explained. And see 
examined Ml the cases, that he considered Llnnucy post. 

v mdgtird to have shaken Xugent v Gifford and. Starry r Walsh (1864) 27 L J Ch. 838 • 18 

Mead v. Orrery, In so far as these cases may be Beav 669 , 18 Jur. 503 — ROMIllt, m r 
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Forbes v Peacock (supra) anti Strougkill y 
Anstey (supra), fallowed 
Sabm r Heape (1859) 29 L J. Gh 79 ; 27 
Beav 553 , 5 Jur (N,s.) 1146 , 1 L T 51 ; 8 
W. H 120.— EOMILLY, M.B And see Host, 
col. 10G5 

Forbes v Peaoock, discussed 
- Stroughill y Anstey, explained. 


Robinson v Lowater and Sabin v Heape 

(su/mt), followed 

Hodkmson i\ Quinn (1860) 30 L J Oh 118 , 

1 J & H 303 ; 7 Jur (N s.) 64 ; 3 L T 804 , 9 
VV K 197 —WOOD, Y.-O. 

Forbes v Peaoook, explained and fallowed 

Carlyon r Truscott (1875) L K 20 Eq 818 ; 
44 L. J Ch 186 , 32 L, T 50 ; 23 W.R. Su2. 

JESSEL, M.B. [after discussing Forbes y. Peaoock, 
continued:] — Theiefoie, the decision amounted 
to no more than this — that wheiever there was a 
power to sell for the payments of debts and 
legacies there was an implied power to give 
receipts At the present tune that implied 
powoi is no longer wanted Beyond that, ns it 
appeal's to me, Forbes v Peacock has no applica- 
tion (o the oase befoie me. — p 860. 

Robinson v Lewater, questioned. 

Cook i . Dawson (1861) 30 L J Ch. 359 ; 3 Do 
ft F. & J, 127 , 4 L T 226 , 0 W It 431— L jj. , 
affirming 29 Beav. 123 J 7 Jur. (N.S.) 130.— 
ROMILLY, M.B 

TUBNEii, L J . — I cannot say, on looking into 
the authorities on the subject, that the title 
can be held to be good. It may be so if -Robin- 
son v. laivater is to be followed to its full extent ; 
but I obseive that doubts have been expicssed 
in the piofession whether that case should or 
should not be followed to its fall extent, and I 
must respectfully Hay that I think the puichaser 
has done very wisely in escaping fiom his 
puiehase,— p. 360. 

[In the rcpoits m De G, F & J. and the law 
Tunes the case referred to by Turner, L.J. is 
Finch v, Hattersle y ( see col. 1061).] 

Watkins v Cheek (1825) 2 Sim k S. 199 , 
25 E. It 1S1 — V.-C , appealed 

Robinson v Low&ter, commented an. 

Gorser v Cartwright (1875) 45 L. J. Ch 605 , 
L. R 7 H L 731— ht„ (e). cairns, l.o.. 

LOADS HATHEHLEY, O'HAGAN and SBLBOKNB; 
affirming (1873) L R. 8 Ch. 971 , 29 L T 
596 ; 21 W. R. 938 —JAMES and mellish, t JJ 
And see past , cols 1066, 1067. 

Sabin v. Heape (supra, col. lOGi), partially 
dissented from. 

Tanqueray-Willanme and Landau, In re (1882) 
20 Ch D. 465 , 61 L J Ch. 434 ; 30 W. R 801 
i aiming (1881) 45 L T. 281.— KAY, j. 

jesbkIi, me.— T he only lemaimng point i. 
what penod of time is sufficient to raise if pie- 
sumptiou that the debts have been paid Now 
upon that point, and upon that point only, 1 
differ fiom riahin v, Heape I think it is clear 
that ton years and a-half me not sufficient, but, 
as has been said, the lme must be drawn some- 
where. Thequestinn is where? In Sabin v Heape , 
1 the late M.R. held that the lapse of twenty-seven 
years did not raise the picsumption I think 
that penod too long. In Forbes v Peacock 


(supra, col, 1064) the penod wab twenty-five 
years, which the V -O appeals to have con- 
sidered too long — p 480. Ills Ion Mi ip also 
refened to Bailey v Bailey (supra, col 10b2) 
and Strung hill v Anstey (supi/i, col 1064). 

BRETT, L.J.— Now, it seems to mettiat a lcason- 
able and fan geucial mle of cunsti action may be 
deduced fiom the decided cases, and that this 
lulo is well stated in Haitian d v Murrell 
(supra, col. 1062) There the M.B sajs , “ l 
am of opinion that when a testatoi devises all 
his teal estate to his cxecutois and directs them 
to pay all his debts, that constitutes a charge 
un the leal e-tatc. although they take no bene- 
hcial mtulest in it” . . Upon heaving those 
two cases read [ Wasse v. Heslimiton (supra, 
col. 1062), and Iluitlaiul v. Mm fell], it seemed 
to me that you might evUact from them a 
very good rule, viz, that where a gift is in 
the form mentioned m Haitland v Murrell, . 
the debts are chaiged upon the leal estate, 
unless npon other parts of the will a contiary 
intention cleally appears The mle, as stated 
in Hartlaud v Man ell, with that piovi-o in 
condition attached to it, seems to me to lie 
consistent with the authouLics. and to he well 
btated in the passage from Ballet/ v. Bailey, 
winch was lead by the M R. — p. 482 iiolkeu, 

J concuued. 

[The C. A laid it down that twenty yeais was 

leasonnble period.] 

Tangueray-Williaume and Landau, In re, 

disc its. ml 

Molyneux and White, Into (1881) 15 L. R Ir. 
.83— C A. SULLIVAN, LC„ MAY, C.J, FI1Z- 
liinBOX and BABBY, L.J.I ; affirming 13 L 11 Ii 
382 — CHATTEIITON, V -O 

Tanqueray-Willaume and Landau, In re, 
and Molyneux and White, In re, J allowed. 

Ryan and Cavanagh, In 10 (1885) 17 L. It Ii 
42.— OHATTEBTON, V.-C. 

Tanqueray-Willaume and Landan, In re, net 
applied, Whistlei and Ricliaidson, In ic (1#87) 
56 L. J. Ch 827; 35 Ch 1) 561, 57 L T 77 ; 

35 W. R 662 ; 51 J. I’ 839 — KAY, j. , applied 
De Burgli Lawsuu, hi le, De Buigli Lawson i, 
De Burgh Lawson (1889) 58 L J Cli. 561 , 41 
Ch D. 568 , 37 W. R 797.—' STIRLING, J. 

Whistler and Riohardson In re (supra), 
fallowed 

Corser i Cartwright (uipra, col 1065), 
applied. 

Venn and Furze’s Contract, In le (1894) 03 

J Ch 803 ; [1894] 2 Ch. 101 ; 8 R 220; 70 

T 312 ; 42 W.R 4 to. 

Stirling, j. — The question whether the rule 
thus laid down [that wlicie executors in whom 
veal estate is vested for a legal estate in fee simple 
subject to a charge of debts are selling, a pm- 
chaser is not bound or entitled to luquue whether 
debts remain unpaid unless twenty yeais have 
elapsed from the testator’s death] ought to 
be applied to the case of executors selling lease- 
holds aiose in Wlnstlrr, In ir . , although the 

facts m that case are deficient tiom those which 
uccnr in the piesent^nnd although then- the 
contract was entered into within twenty years 
of the testator's death, it appears to me to lie an 
express decision that the rule in i predion is not 
applicable to the cose of an executor selling 
leaseholds. 1 1 is said how ever that this decision 
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conflicts with . . MoUjncim and White, hire 
(supra), a case which was not cited in Whistler, 
In re. In my opinion those decisions weie not 
based upon the rule m question The L 0 ol 
Ii eland, in giving the judgment of the G A., says 
“ There is potent evidence that the debts have, 
as a mat ter of fact, been paid. . . The V.-C came 
to the conclusion that theie was cleai evidence 
befoie him that the debts weie paid, and that 
the vendois weie violating the trusts reposed in 
them . . We do not decide as to the limit of 
twenty years ” (by which I understand the period 
fixed as the limit in Tnnqueray-Willaime and 
Landau, In re ympra] to be refened to), ‘‘but 
wc think that the order of the V -C was right, 
and that the vendois, not being able to say that 
there weie debts still due, had no nght to sell ” 
That case seems to have been decided upon evi- 
dence that the debts had been paid, and that the 
exccutoi a who w ere selling were acting as trustees 
and not as executois . . , [His lordship then 
discussed Carter v Cartwright, and continue 1 .] 
It appears to me that I have the high authonty 
of Lord Cairns and Loul Cranwoith [in Carter 
v Cartwright] foi saying that where a peison 
who fills the position of an executor is found 
selling or mortgaging piut of his testator’s estate, 
he is to be presumed to bcacting in the discharge 
of the duties imposed on him as executor, unless 
there lssomethiugmtbetransaction which shows 
the contraiy ; and, fnrthei, that the contruiy is 
not made out merely from the cucumstance that 
the conveyance or mortgage does not purport to be 
executed by him in that capacity.— p 30G— 809 


Court was asked to sanction steps to be taken 
by trustees which it thought umustifiable, and 
[ which it declared it had no jurisdiction to 
authonsc. But m the management of a trust 
estate, and especially where that estate consists 
of a business oi shares In a mercantile com- 
pany, it, not infrequently happens tiiat some 
peculiar circumstance auses foi which provision 
is not expressly made by the tiust instalment, 
and which renders it ’most desirable, and it 
may be very essential for the benefit of the 
estate, and m the interest of all the ecstuis tjur 
trust, that era lam acts should bo done by the 
trustees, which m oidmary circumstances they 
would have no powei to do. In a case of this 
kind, which may reasonably be supposed to be 
one not foreseen or anticipated by the author 
of the trust, where the tiustees aie embanassed 
by the emeigency that lias arisen, and the duty 
cast upon them to do wliat is best foi the 
estate, and the consent of all the benoficianos 
cannot be obtained by reason of some oE them 
not being sui juris or in existence, then it 
may be right for the Court, and the Court m a 
proper case would have jurisdiction, to sanction 
on behalf of all concerned such acts on behalf of 
the tiustees as we have above ref erredto.— p 713, 

Oates d. Markham v. Cooke (1765) 3 Burr 
1681 , and Anthony v Bees (1831) 1 L J 
Ex 41 , 2 Or .& J. 75 , 2 Tyr KJO , 37 
R. R. 626. — EX , followed 
Davies to Jones, In xe (1883) 52 L J Cli, 720 ; 
21 Ch. D. 190 , 19 L T. 621,— PEARSON, j. 


■Whistler and Riohardson, In re (supra) 
and Venn and Furze’s Contract, In re, 

distinr/ushed. 

VerreU’s Contract, In re (1902) 72 L. J Ch 
41 , [1903] ] Oh. 65 i 87 L. T. 621 ; 61 \V. R 
73.— kgkewich, J. See judgment. 

Corser v. Cartwright, applied 
West of England and South Wales District Bank 
r Hutch (1883) 6 2 L. J. Ch. 784 ; 23 Ch D 138 j 
IS R.T. 117, 31 W. R. 167 —PHY, .T 


Crawshay, In re, Dennis v. Crawshay (1888) 
60 L. T. 857 — NORTH, 3 , followed 
West of England, &c. Bank, v. Muroh, 

distinguished 

Morrison, In ie, Morrison i. Mormon (1901) 
70 L. J Ch. 399 , [1901] 1 Ch. 701 ; 84 L. T 
383; 19 W R 441 , 8Manson210 

bdckley, J. — Pry, J. decided the case [ West 
of Blight nd, ,\>. lianl v Murrh] entirely upon 
s. 30 of Lord t’ranworth's Act, as being a eo 
promise with the creditors of the firm.— p 101 


Crawshay, In re, and Morrison, In re, 

dt.t/t ngntJtrd. 

Eew's (Settlement. In rc,Lnngliani r Lnngham; 
Leavers, In re, Leaveis r. Hall, Moiley, In ie, 
Eraser r Leavers (1901) 7U L. J Ch. 71(1 , [l'lol I 
2 Cll 334 ; 85 L. T. 171, 60 W R. 17 — O.A.] 
m arsing co/.ens-Haiidy, j., who considered 
himself bound by those decisions. 

HOMES. L J. (foi self, RIGBY and COLLIES, L JJ.) 
— As a rule, the Court 1ms no jurisdiction to 
give, and will not sue, its sanction to the 
performance by trustees at nets with reference 
to the trust ebtatc which are not on the face 
of the instrument creating the trust authorised 
by its terms. Crati'shag, In ie . . anil, 

Monison, In re ... are instances where the 


Noble v. Brett (1858) 27 L. J, Oh. 616 , 24 
Ileav. 499.— romilLy, m.R , and Hooper 
v Smart (1875) 15 L J Oh 99 , 1 Ch D 
90 — hall, v.-a , distinguished 
Clraham i Drummond (1896) 65 L. J Ch 472 j 
[1896] 1 Ch. 968 ; 71 L. T. 117 , 41 W. It. 506,— 
ROME!;, J. See judgment. 

Clay and Tetley, In re (1880) 16 Oh. D 3 , 43 
L T 102, 29 W B. ii-OA jessel, m.r , 
| james and cotton, L jj See now Tine tec Act, 
1893 (66 & 57 Viet c 63, s. 21). 


Indemnity. 

Dodson v Sammell (1860) 29 L, J Ch 335 , 
6 Jar. (N.s.) 137 , 1 L T. 129 , S If, Ii 
252 — KINDERSLEY, v -o , overruled. 
Smith ». Smith (1860) 1 Dr, & Sm 384; 
7 Jui. (NS) 652, HI It, 1IW It 106 
[In Dodson v Sammell, Kmdersley, V -C. 
decided that the statute 22 A 23 Viet c, 35, 
s 27, was uot retrospective , hut in Smith v. 
Smith, Kmdeisloy, 1' -C. said that, upon com- 
munication with the otlici judges, he had found 
that he was in error, in that case, in holding 
that the Act was not letiospective, the intention 
being that it should he retrospective, and that 
case, therefore, was no longer an authority ) 


Wood (oi Woods) v Weightman (1872) L R 
18 Ecj 131 , 26 L. T. 385 ; 20 W. 11. 459 
—ROMILLY, M.R., orphaned 
Bracken, In ie, Doughty r Townsun (1889) 
o9 L J Ch 18 ; 43 Ch D 1 ; 61 L T. 53: , 38 
W, R 18— c a., affirming north, j 
COTTON, L.J.-IU Wood V. Wright man 
Lord Ronnlly did not say that it was necessaiy 
to insert the advertisement m the Times ; but m 
that ease there had been no advertisement in any 
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London uapei, and ho said that an advertise- 
ment ought to have beun insetted m the Gazette, 
and that it was usual to insert one in the Times 
J3ut that ease does not lay down that that Was the 
rule. — p 20 

cuuoT™’ L J t0 ^ 6ame efie0t " mY ’ L J COn " 

Clegg v Rowland (I860) 36 L. J. Cli. 137 , 
L It. 3 Eq :m ; 15 L 3. 3S5 , 15 W li 251 — 
MALINS, Y-fi , c ommeiitetl on and approced , 
Hunter r. Young (1S79) 48 L J Ex 689 , 
4 Ex D 266 ; 41 L. T. 112 , 27 W R 637 —0 A 
BRAMWELL, BABGALLAY and THESIGER, L JJ. ; 
fallowed , Fiewcn, In re, Ere wen i\ Prewen (1889) 
60 L T 953 —north, j , dictum dissented from, 
Bowden, In re, Andrew r Cooper (1690) 69 
L. J. Ch 816 , 46 Ch. D. 444 , 39 W. R 219.— 


Seta mer. 

Cookroft v. Blaok (1726) 2 P M r ms. 299 
— king, l o , appraicd 
Pranks v Cooper (1799) 4 Ves 763.— tc, 
diseased 

Dunning, In re, Hnt.berley v. Dunning (1866) 
51 L J Ch 900, 53 L T. 413, 33 W R 760.— 
O.A COTTON, L1NDLEY and PRY, L.JJ, 


Dunning, In re, Hatherley v. Dunning, 

applied 

loonies v Stotherd (1823) 1 L J. (os) Ch 
220; 1 Sint & S 458 , 24 R. R. 209 — 
LOACH, v -0 , examined and explained 

Haywaul, In re, Tweedie r Hayward (I960) 
70 L, J Ch. 165 , [1901] 1 Ch. 221 ; 84 L. T. 
256 ; 49 W. R, 296. 

BYRNE, J — In leferenoe to the reports of that 
ease [Loomes v, StatherdX which is stated with 
more detail in the Law Journal than in Simons 
& Stuait, I find that there were two points 
argued The first point was a very important 
one, the judgment deciding that a devisee had a 
right to letam a debt due to himself or to his 
trustees out of the produce of the estate devised 
to him , the othei point being as to the costs of 
the administration — namely, whether they should 
come out of the estate m priority to the debt oi 
not, . . The ease has not got into any of the 
text -books to which T have befoie referred 
as being an authority for the pioposition for 
which it is cited, noi is there any case in which 
it has been followed as deciding such a question. 
I have not, theiefore, the same difficulty as if I 
had to deal with an old-established authority on 
a particular point In any event I should have 
thought myself bound by the decision of the 
0. A in Sunning, Inre, but, as I have said, I do 
not think that Zonmesv Stotherd is an authority 
for the proposition for which it is now invoked — 
namely, that a tenant for life cestui que trust is 
entitled to retain wheie there are trustees com- 
petent to sue for the eorjnit of the fund.— p. 157 

Spioer v James (1835) 2 Myl. & K.4187. — 
LYNDHTJRST, L.-C. t applied. 

Thompson v. Cooper (1841) 13 L. J Ch, llfi . 
1 Coll O. C. SI, S Jur 164 .— knight mivciK, 

Perrot v Austin (1691) 1 Cro. Eliz 232, 
questioned 

Plumer v Merchant (1763) 3 Burr. 1880.— 
manspield, O.J. And see post, col 1071. 


Perrot v. Austin, commented on 
Cooper CicssweU (1866) 36 L J. C'h 114; 

L R 2 Ch 112, 15 L. T 427, 15 W R. 212 — 
CHELMSFORD, Lo , iciersmq 35 L. J Ch 496 ; 

L R 2 Eq. 106 ; 14 L. T 262 , 11 IV. li 568 — 
KINDERSLEY, V.-C 

Hall v. Macdonald (IS41) 11 Sun. 1.— 
bhadwell, v -o. , and Lovegrove v. Cooper 
(1854) 2 Sm. & G. 271 — STUART, V-G, 
commented on 

Bam «. Sadlei (1871) 40 L .J Ch 791 , L R. 
12 Eq. 570 , 25 L T 202 , 19 W R 1077.— 
STUART, V.-C. 

wiokens, v -C —There is a difhculty created 
by Hall v Macdonald, but I am bound to soy 
that for a great many years I have thought that 
case was not law. I lcmember making a note 
against it when it was fust reported I have no 
doubt whatever that Bhadwell, V.-C.'s decision 
wns right , but I cannot help thinking that Mr. 
Simons has misconceived the piecisc point of the 
case. In fact, he did not report the case for that 
point. It is mentioned incidentally, and one 
can easily conceive certain states of circum- 
stances in which the decision would have been 
perfectly right without that expression having 
been neces«aiy, or having been used It seems 
to me that this case is, in fact, settled by 
principle , and that principle ,s so well estab- 
lished that I way venture to depart oven from so 
great an authority as Shadwell, V -O Theie is 
no doubt as to the right of retainer against legal 
assets There is also, I think, such a preponder- 
ance of authority in favour of holding assets like 
these to be equitable assets, that, notwithstanding 
the decision m Zmegioca v. Cooper, I may so 
hold.— p. 791 

Ferguson v Giboon (1872) 41 I, .1 Ch 640 , 
L. R. 14 Eq. 379.— v.-c. And see cols, 
1071, 1075, approied. 

Hall v Macdonald, questioned 
Illidge, In re, Davidson r. lllidge (1884) 27 
Ch D. 478 , 53 L. J. Oh 991 ; 51 L T. 523 , 3.1 
W R 18— o.A — 

cotton, L.J. — I at first felt some difficulty 
about . . Ferguson v Gibson, but mray opinion 
that decision was quite light. Theie an estate 
was devised to a mother for life, and to the 
dnnglitei after her death The V -C. determined 
that the widow, who was a suicty for the testator 
by specialty m which the heirs were bound (and 
if she had paid oft the debt would have had a 
right to the benefit ot the specialty), not having 
paid It off, could only be treated as a simple con- 
tract creditor, and had no right of retainer ; but 
that hei daughter, who was entitled as devisee 
in remamdei (not as devisee In tiust for sale or 
subject to a charge of debts, but a devisee for 
her own benefit) and was ft ei editor by specialty 
in winch the heirs were bound, was entitled to 
retain That, in my opinion, wns quite right, 
upon the ground I have expressed, that in the 
case of a specialty creditor where the heirs aie 
bound, the common law right of act urn against 
the heir, by which pnouty may be gamed, is not 
taken away, whereas a simple eontiacb creditor 
1 can only obtain a judgment as against the teal 
estate toi the benefit of himself and all the 
, other cieditois. — p 482. bagoallay, lj 
concuned. 

lindley, L J. — I will only add'that Hall v. 
Macdonald is not to he relied upon as being any 
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guide. I do not say that the decision was wtong, 
toi I do not know the facts of the case There 
ib no lefeience to this Act of Taihament [3 & 4 
Will. 4, c 104] m the repoit, and we are not 
told whether the devise was m tiust foi sale, or 
what the circumstances were The decision may 
have been right, hut the absence of facts makes 
it useless ns an authority. — p 484 

Player v. Foxhall (1826) 1 Buss 638 ; 26 
It. E 133 — GIFFORD, M E , distinguished. 

Burn v Burn (1707) 3 Yes. 678.— ELDON, 

I, C , limited. 

Ferguson r Gibson (1872) 41 L. J. Gh. 640 , 
L. E 14 Eq. 879. 

wickens, v.-u — JJ uni v. Burn was a ense to 
he followed, but not to he extended. — p. 643. 

Andi.ee col 1070 

Ferguson v, Gibson, applied 

Owen, In re (1839) 23 L. ft. Ir. 328.— PORTER, 
ii.K. , Giles, In re (post, col. 1074), 

Player v Foxhall, distinguished 

Campbell, Ex paitc, Campbell v, Campbell 
(1880) 16 Ch. D. 193, 13 L. T 727 ; 29 W. ft 
233. — bacon, v.-O. And see post, col. 1074. 

Chapman v. Turner (1738) 9 Mod. 268 j 
Vui. Abi. Executors (D. 2) pi. 2 , Fox v. 
Garrett (1860) 29 L J. Gh 423 , 28 Beav 
16, G Jui. (N.S.) 208; 1 L T. 474 — 
romilly, m.b ; and Plumer v. Marohant 
(siipt a, col 1069),/«lhiit'ed. 

Sandei v Heathfield (1871) 44 L. J. Ch. 113 ; 
U Ii. 19 Eq. 21 ; 31 L. T. 400, 23 W. ft 331.— 
MARINS, v -C A nd see post. 

Fox v. Garrett, applied. 

Owen, In re (1889) 23 L. ft. Ir. 32 S— porter, 


Sander v. Keathfleld (supra), explained. 

Stewart, In te, Giowder r. Stewart (1880) 16 
Ch. D 368 ; 50 L. J Oh. 136 ; 29 W. It. 331. 

wnJNS, v.-o. — I decided that he (the executor) 
is bound to exercise the right of retainer if the 
cestui* gne trust rcqnhe him to do so. — p. 371. 

And see past, col. 1072. 

Sander v, Heathfield, followed. 

Faithfull, In re ; Sutton, In le , Hardwick v. 
Sutton (1887) 57 L. T 14.— ohitty, j. 

Gaunt v Taylor (1842) 11 L. J. C. P. 68 ; 8 
Man &Gi 886 ; 8 Scutt (N.S ) 700. — C.p , 
followed. 

Jennings r. Rigby (1863) 33 L. J Gh. 149 ; 33 
Beav. 19S ; 9 L T.308; 12 W R. 32 .— rOMILLY, 
M.R. 

Jennings v. Bighy,/«Waitrtf. 

Williams’ Estate, In ie, Williams r Williams 
(1872) 42 L J. Ch 158 ; L It. 13 Eq 270 , 28 
L, T. 17, 21 W. R 160 — wickens, V.-c And 
see past, col. 1073 

Williams 1 Estate, In re, Williams v. Williams, 
appealed , Stubbs’ Estate, ^In re, Hanson r. 
Stubbs (1878) 47 L J. Ch. G71 , S Ch. 1) 154 ; 
26 W. It. 730 — JESSE!,, Mr,. Smith r. Morgan 
(1880) 49 RAJ. C P 410 ; 5 C. 1\ D, 337.— 
LINDLKY, j. And sec infra, and col. 1118. 


Hopton v. Dryden (1701) Piee. Oh 179 ; 2 
Eq Gas. Abr 460, distinguished 

Wilson v Coxwell (1888) 23 Ch. D. 704 , 52 
L. J. Ch. 975. 

Pearson, j — 1 think that the piesent cose is 
distinguishable from Bopton v. Dryden , and 
that there is a right, of retamei, the deceased 
executor having claimed it during his lifetime — 
p. 976. 

And see post, cal 107£h 

Wilson v Coxwell, overruled 

loane v. Casey (1775) 2 W. Bl, 905, followed 

Compton, In re, Norton r. Compton (1885) 30 
Ch. 11 16 , 54 L J. Ch. 904 ; 53 L T. 110.— C A 
cotton, lindley and fry, i JJ. See judgments 

[Headnote. — An executor’s light of retainer 
is limited to so much of the assets of his testator 
as comes into the possession or under the control 
of the executor or is paid into Court during his 
lifetime If an executor asserts m his lifetime a 
light of retainei but dies without having exeieised 
it, his repiesentatives may exercise that right foi 
the benefit of his estate only as to anything which 
came into the actual possession or undei the 
actual control of their testator, or winch was paid 
into Court during Ins lifetime. Unless Wilson v, 
Coxwell is restricted in this way, it must be 
treated as overruled.] 

Compton, In re, Norton v. Compton, not 
applied, Rhoades, In re, Rhoades, Ex parte 
(1899) 68 L. J. Q. B 804 , [1899] 2 Q. B 847 — 
o A. (see post, col 1075) , appealed and applied, 
Taaffe r. Taafie [1902] 1 Ir. R. 148 -CHATTER- 
ton, v.-o. 

Wiokens v Townshend (1830) 1 Russ. & M. 

361; 82 R. R. 221.— lyndhurst, l.O,, 

Bitten refiirt c Burt (1888) 52 L. J. Oh. 
897 ; 22 Ch. D. 604 ; 48 1. T. 67 ; 31 W, ft. 834 


Richmond v White (1879) 48 L J Oh, 798 ; 
12 Ch D. 861 ; 41 L T 570 , 27 W. R 
878.— O.A. JAMES, BRETT and COTTON, 
I jj,; reiemng (1878) 10 Ch. D. 727.— 
hall, V.-O. (and see post, col. 1074) > and 
Birt, In re, Birt v, Burt, followed with 
reluctance. 

Wilson v. Coxwell (suprti), appealed. 

WilUamB 1 EBtate,Inre (supra), distinguished 

Stewart, In re, Crowder v. Stewart (supra, 
col. 1071), discussed 

Jones, In ie, Calver v Laxton (1885) 81 
Ch 1) 440 , 65 L. J Ch 850 , 53 L. T. 855 , 34 
W. ft. 249. 

kay, J.— At first sight the decision in Williams, 
Jn re, seems to he analogous to the present case, 
hut upon examination there is a considerable 
distinction. The judgment oi editor was no longer 
a simple contract creditor, but had attained a 
highei right. than simple contract ci editors In 
the distribution of assets, and the eilect of placing 
specialty creditors for the purpose of distribution 
on the same level was not necessarily to put 
them after the judgment ci editor But here the 
executrix who desires to retain is only a simple 
contract creditor, and the law that she cannot 
letain against specialty creditors remains, unless 
the statute must be read that for this purpose, 
among others, the specialty creditois areof equal 
degree with the simple contract ciediturs. . . 
I cannot help the conclusion that the Act (32 & 
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38 Viet, c 46) having augmented the fund for 
payment of simple contract creditors, has to this 
extent enlarged the right of letamer. In this 
lespect I agree with Pearson, J.’s decision m 
Wilson v Coxwell. — pp, 446, 447. 

Jones, In re Oalyer v. Laxton, explained 
Eiohmond v. White, not applied 
Batten r. Dartmouth Haihour Commissioners 
(1890) BO L J Ch 700 ; I t Ch D 612 ; 62 L T 
861 ; 38 W. R, 603. — KEKEWICH, J. 


Wilson v. Coxwell; Jones, In re, and Briggs, 

In re, Earp v Briggs, W.N (1891), p 162. 

— GHITTY, J., applied 
Williams’ Estate, In re, distinguished 

Bentmck, In le, Bentmck i> Bentmck (1807) 
66 L J Ch 350 ; [1807] 1 Oh. 673 ; 76 L. T 
284 ; 45 W. ft. 307. 

STIRLING-, J. — In Williams, In re, the question 
arose how the position of such a judgment creditor 
[a simple oontiact creditoi who had obtained 
judgment] was affected by the Act of 1869 
[Hinde Palmer’s Act], and it was held by 
Wickens, V.-O , that he was entitled to be paid 
in prioiily to both specialty and simple oontiact 
ciedHors. . . . That ease, so far as I know, btands 
alone in the Reports, The othoi class of coses 
relates to the right of retanjei on the pai t of a 
legal personal representative in respect of a debt 
due to him from the deceased ; a light which 
■can only be exercised in preference to creditors 
of equal degree With reference to this right it 
has been decided in . . , Wilson v, Coxwell, 
Jones, In re, and Briggs, In re, that the assets 
must, in the first place, be divided rateably 
between Specialty and simple contract creditors, 
and that effect ib to be given to the right of 
retainer m respect of the simple contract debt 
due to the legal peisonal representative only out 
of the portion coming to the simple oontiact 
creditors The grounds for the decision are thus 
stated by Kay, J in Jones, In re, ... I under- 
stand Williams, In re, to be there distinguished, 
beoause after the death of the testator the creditor 
had leoovered judgment, and had thus attained 
a higher rank than he had at the time of the 
death. It is also distinctly laid down that the 
object, of'the Act of 1869 is “ only to take away 
the priority of a specialty creditor over simple 
contract creditois, not to give any of them 
priority ovei him ” I am not sure that Wickens, 
V -O. took the same view.— p, 360 


Orsmond, In re, Drury v Orsmond (1887) 58 
L T 24,— kekewich, J , not followed. 

Jones, In re, followed. 

Hankey, In le, Smith (’ Hankey (1800) 61 
L J, Oh. 242 ; [1809] 1 Oh 541 , 80 L. T. 47 
47 W. R. 444. 

north, j. — There is no case m which any 
distinction has been drawn between the light of 
retainer and the right of pieference In Talbot 
v. Frere ((1878) 9 Ch. D. 568 , 27 W. It 148 — 
M.R-), it was pointed out that botli these rights 
depend on the same principle In William' 
Estate, In re {so pi a), the point did not leally 
arise, but m .Tones, In re. Colter v Laxton, Briggs, 
In re (supra), and Wit son v Coxwell (supra) 
(though not fully argued) the point was decided 
as to ietainor ; and in Bentinch, In re {supra), 
the same principle was applied to the priority of 
a simple contract Grown debtor I cannot decide 
in favour of the defendant’s contention without 


going directly in the teeth of these decisions It 
is said that I ought to follow Orsmonil, In re. I 
have, however, to choose, between that case and 
another of umfoimly consistent authorities to 
the contrary dealing with the light of l'etamei. 
The ease, as lepoited, is short, and not quite 
intelligible The learned judge is lepuited to 
have said, “ Cases have been cited to show that 
theie has been some alteiation m an executor’s 
light ot retainer” Nmv the repoit does not 
mention the names of the cases cited m support 
of that proposition, and none of them have been 
cited to me.— p 244. 

Eiohmond v White (supra, col 1072), ex- 
plained anil followed. 

Langley, In le, Johnson v Langley (1899) 68 
L J Ch. 361 

kekewich, J — I understand the principle of 
Richmond v. White to be that where money is 
paid into Court for convenience of administration 
the cxecutoi’s right of retainer is not interfered 
with ; but where that result fellows not from 
convenience of administration, hut because the 
executor is not a propel person to receive it, and 
the Comt has appointed its own officer in ins 
place, then his right is ousted . but so long as he 
is in possession of his legal rights as administrator, 
though under the control of the Couit, ha is not 
to lose his light of ictamei. It is also said that 
he must be taken to have waived his light, and 
that argument is put on the giound that the 
parties were not aware of his lights Tlio aimvei 
tothat istheansiver given in Richmond v White,, 
namely, that it is not necessaiy to expressly 
leservu the right or to express that the older is 
made without prejudice to the right.— p 362. 

Jones, In re (supra), approeed and applied. 

Tauffc r. Taaffe [1902] 1 Ir. II 148.— OHAT- 
TERTON, V,-C. 

Lee v NuttaU (1879) 12 Ch D. 61.7-0 A 
JAMES, BAGGALLAY and THESIGER, L JJ , tljl- 
puroe.i, Jones, In re, Calvei v. Laxton (supra, 
col. 1072) , applied, Hopkins, In re, Williams r 
Hopkins (1881) 18 Ch D 370 , 45 L.T. 117 ,^0 
W. B. 767 — fry, J , affirmed — c.A , explained. 
May, In re, Ciawford r May (1890) 60 L. J. Ch. 
84 ; 43 Ch. D. 499 ; 63 L. T. 375 ; 38 IV. II. 763. 
— north, J. , refm'ed to, Leng, In re. Tarn r 
Emmerson (1895) 64 L J. Ch 468; [1895] 1 Ch. 
652 , 12 R. 202 ; 72 L. T. 107 j 43 W. R. 406.- 
o.A. (see post, col, 1118) ; Davies r. Party (1899) 
68 L. J. Ch. 346 ; [1899] 1 Ch. 602 ; 47 W. It. 
429 See post, eol. 1077. 

Hubbaok, In re, International Marine Hydro- 
pathic Co. v. Hawes (1884) 51 L T. 189 .— bacon, 
V.-C , iciei sod, (1883) 54 L J Ch. 923 ; 29 Ch 
D. 934 , 52 L T 9u8 ; 33 W E 666 — C.A. 
COTTON, BOWEN and FRY, L.JJ. 

Campbell, Ex parte, Campbell v Campbell 
(supra, col. 1071) ; Nisbet v Smith (1789) 
2 Bio. C C 57S — L.O , and Harrison, 
In re, Latimer v Harrison (1886) 55 
L J Ch 687 , 32 Ch D. 395 ; 35 L T. 
ICO ; 3 i IV. K 736 — IT.\RMiN*J , discussed 
Giles, In ie, Jones r. Pennefatliei (1896) 03 
L. J Cli. 419 , [1S96]«5 Ch 956 , 7+ L T. 21 ; 
44 \V. It 283 

KEKEWICH, J — In that case [Campbell, Ex 
parte ] the question was as to a right of retainer 
apart from a light of pioof , but the right which 



1075 


EXECUTOR AND ADMINISTRATOR. 


107(5 


the V -C says may be Inst, forfeited, oi released I hosier, ij.).- I t is not denied that Rhe (the 
lay lie either a right of retainer 01 a right of executrix] had a right to letaiu and might have 


pi oof, .111(1 he say-, the imlge ivho decided Playei 
v J'oj fmU (eol 1071] thought that m that 
the claim ot the lieu to letam was made tuo 
I idimild decide the [indent cu-q m the same way 
as Player v Foxhafl if I ncie "satisfied that the 
light hail been lo,|, foifeited, til leleasecl 
here I see nothing of the kind. . Then 
said that lie [the .xpj ihemit J has no right until he 
ha- established his debt, mid fur that the l esjion- 
ilents rely on lint risnu , In re I confess 

I thought that the Jaw was ideally settled — 
eeitamly it is engiamed ui my legal inmd hy 
Xttthd y Smith and by Fnguson v. Gibson 
(enl 11170) XI I’eai son, J .decided against or 

deeUneil to follow these" authonties, I should feel 
a difficulty, but it seems to me that he dal nothing 

of the kind. In the flint place, neither 

cited to him. The arguments dUl not g „ 

pin t icular point. The j udgment was a considered 
one, but I’eaisoii, J , did not touch this paiticulai 
point What, lie directs his mind to is that theie 
was nothing due to the executor befoie he was 
called on to pay Theie is no debt in that sense , 
it is an equitable debt . . tlieicfoie the learned 
nidge was eoneet in saying theie was nothing 
due to him . awl then he dnects his mind to the 
question whether thue could be a light, of 
i cumier, -ay mg that there weie no assets, no 
money m his hands at the time the death matured 
— p. 121. 

Harrison, In rs, approved anil applied 
Taalfu r Tnaffc [1002] 1 Ir it. 148 .— chat- 

Tf.JtTON'j V'.-C, 

Woodward •>. Darfly (lord) (13 .17) Plowd 
184 , and Chapman v Turner (1788) 9 
Mod. 268, ih mi it xml. 

Gilbeit In le, ffilbei t, lix parte (1897) 67 
I. J Q Ik 229 , [1898] 1 Q. 15 282 , 77 L.T 
775, ib \V r II .451 , i .Hanson 937 
WHIttHT, ,1 —That case [U'wirf/raw* v. Parr a'] 
is mentioned in Williams on Exeeutois (9tli 
edition) ji 568, with approval . . I doubt 
" net her it is the law non that the property in the 
assets is absolutely alteied without showing 
assent oi appiopnation by the executor. . 
hut here the assets are of much le-s value than 
her [i e., the executnx] debt and it seems to mo, 
in the absense of authority that it would be 
unreasonable to hold that she was hound to go 
thioiigh the form of belling before she could pay 
liei self. There is no authority that she ought, 
except the statement m Chapman v. Turner as 
reported in 9 3Iod 21(8 But that re) ' 
UTisatisfuotoiy. and does not accori 
s.inie ease a- lcpmted in Viner’s Abudgment" 
Executor, ’ X). 2, p 71, which i» the only report 
lefenerl to in Williams on Executors, In the 
absence of such mitliority, therefore, I think I 
ought not to hold that the executrix is bound to 
realise before she can exercise her right to retain 
My judgment is confined to the ease where the 
value of the whole ot the assets is less than the I 
debt due to the excentiix. — p 2.91. 

Woodwhrd y Darcy. erphanrd, 

Burge Brutton(lS4:l) 12 L J. t!h .968 2 
Haie .173 — WigbEm, V.-c., discussed. 
Uhoiulea, In re, Khoades, Ex paite (1899) 68 
L / Q. B. 804 [1899] 2 Q B 347 , 80 L.T 
742 ; 47 W. It 561 , 6 Munson 277 — o.A. 
UHIiley, l.j. (for self, sir p. jeumk and 


exereiseil it before the older [for adminibtiation 
m bankruptcy of the debtor's estate] was made, 
oi, to be more accuiate, before she knew that mi 
ajiplication foi such an order had been made 
Gdbcit, Hr parte (supra, eol 1075) But it is 
contended that, as she had not exercised liei 
light before that date, she could not do so after- 
wards The oliler cdlnmon law authoiities go 
far to show that if an executor was a cieditor of 
bis deceased testatoi, and had assets in his hands 
sufficient to pay his debt (and all others of a 
higher degree, if any), such debt was treated ns 
extinguished. . . Biackslone says so distinctly 
(vol 8, p 18) His words uie “ So much as is 
lufficientto answei his own demand is, by opera- 
tion of law, ajiplied to that particular piupose ” 
Vlowden goes fiutkei, and says that the piopeity 
m the assets is changed — see 1 Vumlimrily Parry. 
But this can only be tiue if the assets spoken of 
can be identified and appropriated to the debt 
which they have satisfied, and this presupposes^ 
the exeicise of the right in fact ; and in the case 
inPlowden at had been so exercised — seo p 181, 
Woodward v. Parry was as follows • Lutticll 
was the obligor, and Woodwaid, the plainfcifl, 
was obligee. Windham was Luttiell’s cxecutoi, 
but Windham was dead, and his exeeutois weie 
the defendants. Windham was a eiediLoi of 
Lnttidl, and had letained assets sufficient to 
pay himself, leaving nothing foi Woodwaid The 
debts were all specialty debts, and it was held 
that the defendants were entitled to judgment, 
Until the exeoutoi does some act to show which 
assets he retains, it is obvious that the property 
in them cannot be changed. This lmd been 
noticed befoie in Gilbert, Ex parte , and Went- 
woith’s Office of Executors, cited in the margin of 
Plowden, p. 186 But it was settled that an 
executoi sued by a creditor could give a letainer 
by- himself in satisfaction of his own debt m 
ovidence under a general plea of plena udiiiims- 
trant, and that he need not plead a letainer 
specially— 1 Wms Saundeis, p, 333, n. 6. The 
extent to winch the doctime that his debt was 
carried is further illustrated by the cases collected 
in Williams on Exeeutois (!)th edition), vol. 2, 
p. 1180 ... It is quite plain from these 
authorities that the exeoutoi’s right to letain 
assets m his hands was as against him treated as 
enforced as soon as he could piopeily enfoicc 
it . . It is true that an executor with a right 
of retainer has not all the rights of a secured 
creditoi— see Lee y, Nuttall (supra, col. 1074). 

. His right extends both m law and m equity 
nil legal assets which he has in his hands, 

Tl ‘iZVi n f hlDg 111 Beot " 126 [Bankruptcy 
Act, 1883] to deprive him of his right. The 
Williams, LJ„ in Williams, In re 
((1891) S More 65), supports this conclusion. 
Counsel for the appellant relied on authorities 
collected m Williamson Executors, vol 1, p 885 
whichshow that if au executor dies withouthavmg 
exercised his right, his executor cannot exercise 
it unless he also represents the testatoi. But 
whatever difficulty there may be in reconciling 
these cases with Blackatone's statement above 
referred to, they are quite consistent with the 
nght ot the executrix to retain her debt as 
agaiubt the tuistee claiming kei testator’s assets 
A slmflai obseivation applies to Wigram, V.-O ’s 
judgment m Burge v. Bvuttmi. The only peison 
who has a right of retainer is the legal personal 
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representative of the testator ; and if such repre- 
seutahvc is dead, Ins lepiesentativc cannot him- 
belt fii-st exei cise the right unlesshealsoiepresent 1 
the testator— Compton, In re (supra, col 10721 
This doetiine has no application to this case. 
Thine is no analogy between death and an order 
foi administering assets in bankruptcy under 
sect 125 of the Baukiuplcy Act, 1883 — pp. 806, 


RhoadeB, In re, Rhoades, Ex parte, vi> la- 
mented an 

1’ttlnmn i . Meadows (1900) 70 L. J, Ch 97 
[1901] 1 Oh. 283, 81 L.T 26 

OOXISW-IIAUDY, J.— The right [of retainer] is 
only applicable to a fund which the legal personal 
representative has got into possession. Lindley, 
M.U. said so in tenns m Moaden, A re That 
statement must be qualified in some degiee 
The fund may have been aotually — as money in 
his own pocket— or constructively in his posses- 
sion , but if neither the one noi the other, then 
Jhe right of letamei clearly has no existence — 
p. 98 

Bathurst v De la Zouch (1773) 2 Dick 460 ; 
S 0. nom Bathurst v. De Latouche, 34 
lleav 9 n — l.c., absented on, 

Boyd, Ex parte, Boyd r. Brooks (1805) 31 
L. J Oh 605 j 12 L. T 38, 13 W. R 419 — 
WKSTbury, l C (see iudgment) , affirming S, O 
nom, Boycl v Brooks (1864) 84 Beav 7 — 

KOMILLY, M.R, 


Boyd, Ex parte, Boyd v Brooks, and Nunn 
v Barlow (1824) 1 Sun. & S 588 ; 2 L J 
(o.S ) Oh 123.— MACK, v -c , followed. 
And gee pod, col 1078. 

Orrae, In re, Evans v MaxweU (1883) 60 L. T 
51.— KAY, J. 

Thomson v, Grant (1823) 1 Russ, 540, n. , and 
Boyd, Ex parte, Boyd v Brooks, applied, 
Owen, In re (1889) 28 L. R. Ii 828 —pouter, 

M R, 


Nunn v. Barlow (supra), examined anil 
followed 

Jones v Evans (1876) 45 L J. Ch. 751 ; 2 
Oh. D 420 , 24 W. R. 778— hall, V.-C., 
ilwUmjmslwd. 

Davies r. Parry (1899) 68 L, J. Ch 346 , [1899] 

1 Oh. 602 j 47 W K 129 , 15 Times L. R. 186 
romer, J — Theie [Jones v. Eians] the 
executrix, who claimed the right of letamer, dul 
not lepresent a dead creditoi who had proved in 
the administiation action against the testatnx’s 
estate, but was a mei e legatee under that creditor’s 
will, and nothing more Of course, as legatee, 
that executrix had no right to piove foi a legacy 
as if it were a debt, and it was held that she 
had no legal right to piove foi the money. That 
ca&e did noi, m my opinion, difiei from, or throw 
doubt on JYiinn v, Barlow (p 347). It occurred 
to me that possibly Minn. v Barber might prove 
to have been a case where there was no absolute 
deeiee for administration, hut only a mere 
direction foi an account ; hut I find that No mi 
v Barlow was actually a case where a full 
deeiee for administration had been made, . 
And, indeed, m . Lee v. Aid toll (supra, 
col. 1074) James, L. J. pointed out that the light, 
of letainer could not depend upon the light of 
the legal personal iepieseutative to picfei him- 
self to one of the cieditors, because, if that had 


been the doctrine, the light would stop wheic 
theie was a full decree for an admimstratu m . 

The law was, that a light of retamei lemamed, 
although the light to picfer one cicilitoi to 
anothei had censed. It appeals to me, theiefoie, 
that it is impossible at the piesent day to 
impeach An nn v. Bailnm, or the subsequent 
decisions in which the ductnne as theie laid 
down has been accepted and followed — p 350 
Davies v. Barry, appeared, Cieditors' Bonds 
(1899) 16 Times L Ii 122 — JI31FNE, p, lani- 
mented an , lJelliani, In goods of, Rioli.udcs 
v Yates (1899) 81 L T HUD , 49 W R 418 , 17 
Times h . It 310 — bar&es, j 

Nunn v. Barlow (mtpi a), and Davies v Parry, 
apjnated 

Belham, In goods of, Richardes y. Yates, 
disappeared . 

Belham, In re, Richaides t . Yates (1901) 7U 
L. J. Ch 474, [1901] 2 Ch. 52 ; 84 I,. T. 440, 
49 W Ii. 498 , 17 Times L. R. 840.— C A RIGBY, 
COLLINS anil STIRLING, I..JJ 

COLLINS, L.j —It was decided ill that case 
[Nunn v. Barlow] that, notwithstanding an 
administiation deeiee, the administrator keeps 
his light of lutainei . . . The administiation 
bond does this it wntes at large that which is 
contained m an oidmary administiation deeiee — 
that is, the obligation to ndministci rateablv and 
piopoitionably and aceinding to pieecdent. 
... If that is conceded, it disposes of the whole 
point upon which Barnes, J. relied in differing 
from the view of Romer, .1., as Barnes, J. said 
that in his view Roniei, J had not sufficiently 
consideieil the offcct of the words " lateahly and 
piopoi tionately.” . . In my opinion, the deci- 

sion of Romer, J. is amply justified by the previous 
decisions, and the opinion of Barnes, J cannot he 
sustained. — p. 476. 


m Set -of. 

Dicken, Ex parte, Dicken, In re (1817) Buck 
115 — eldon, L -c , distinguished. 

Stammers r. Elhott (1S07) 37 I,. J. Ch 3<fi . 
L. R 8 Ch 195 , 18 L T. 1 . 16 IV’. Ii. 489 , 
rciemug, L R. 4 Eq. 675 , 16 L T 20(1 , 15 W. R 
618 — MALINS, V -C. 

Chelmsford, L.c — This is a vciy diffeient 
case fiom Biohen, Ex jiaite, wheie Lord Eldon 
held that the pi oof of a debt under a commission 
I of baukiuptcy by a tinstee tlid not depuve the 
cestui* ipte trust of a lien which they previously 
had m l aspect of the debt. But heie the pinuf 
. . was made by . . to whom the debt was 

due m Ins cliaractci of executor — p 357 

Stammers v. Elliott, applied 

Armstrong r Ainistiung (1871) L. 11 12 Eq. 
614 , 25 L T 199 ; 19 W R. 971 — WICKEKS, 
v -o , AVhitehonse, In rc, Whitehouse i . Edwanls 
(1S87) 57 B J Ch. ll.l , 87 Ch D. 688 , 57 L T. 
761 , 86 IV R 181 —STIRLING, J. (and .see past, 
col 1079), discussed and distinguished, T'almei, 
In re, Talincr i Clarke (1895) 13 R. 220 — 
KEKEWICK, J, , 

Man, Ex parte, Harvey, In re (1829) Mont 
A Jlae 210 — LlScH, V.U , not fallowed. 

Clieiry r Uoidtbee (lhSilj 9 L J Ch. 118 ; 4 
Myl. & Cr. 442 , 3 Jur 1116 — coTtenhaM, L c ; 
qi/iriinnr/, 2 Keen 3 1 9. — LAN G hall, m.R. And 
.see post, col.1079. 
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Cherry v Boulthee, followed, Bell r Bell (1849) 

17 Sim. 127 , 18 Jui 1040.— 3HADWELL, V.-c ; 
questioned, Freeman i. Lomas (1851) 20 L. J. Oh. 
5154 , 9 Hare 109 . 16 Jar 648— TURNER, v.-c. , 
pillowed, Hodgson, In re, Hodgson r Fox (1878) 

18 L J. Ch 52, 9 Ch D. 673 . 27 W R 
38.— hall, v.-c (and see post) , Oipen, In 
le, Bcswick v Orpen (1880) 50 L. J Ch 25, 16 
Ch. D 202 , 33 L T. 728 , 29 W It 467— HALL, 
V.-c. (and j <re post, col 1U80) , principle applieih 
Alorm.m, In le, Akerman r Akcimnn (1891) 151 
h J Oh. 84, [1891] 3 Ch. 212 .See pud, 
col. 10S0. 

Jeffs v. Wood (1728) 2 P. Was. 128, fallowed, 
Ranking i Barnard (1820) 5 Madd 32.— leach, 
y -o. ; dm tissed, Courtenay /. Williams (184 4) 13 
h. J Ch 161 , 3 Haie 5.3!) — wi&RAM, v -c. (m 
judgment) , affinned, (1846) 15 L J Ch 204 , 8 
Jur 844 — LYNDHHRST, L C. 


Dingle r. Coppen, Coppen r Dingle (1898)68 
U J Oh 337; [1899] 1 Oh. 726 ; 79 L. T. 693 , 
17 W. B. 279. — BYllNE, J. 


Cordwell'a Estate, In re, White v Cordwell 
(1875) 44 Ij J Ch 716, L It 20 Eq (.44, 
28 W. R 826.— bacon, v -c. , ami Cour- 
tenay v Williams, discussed and p> in/nple 
applied 

Akeiman, In re, Akerman r. Akerman (1891) 
61 L. J. Ch 34 , [1891] 8 Ch 212 ; 65 L T 194 ; 
4U W. R. 12.— KEKEWICH, J. And nee post, 
col, 1080, 

Akerman, In re, Akerman v Akerman, dis- 
tinguished and dictum not followed. 

Tayloi, In re, Taylor *. Wado (1894) 8 R 186 ; 
63 L. J. Ch. 424 ; [1894] I Ch. 671 ; 70 L. T. 556 , 
42 W. R. 373. 

chitty, J, — Ho doubt the law Is settled in the 
case of a specific devise — that is a matter which 
lies outside the duties of executors, anti a set-off 
is impossible. It is equally plain, on the autho- 
lilies, in the case of a specific gift of leaseholds, 
thaTthe rule laid down in Akerman v. Akerman 
extends to every gift of specific chattels. But if 
the proposition there is made as an universal one, 
that in no CBSe of a specific gift can there be a 
light of retainer, then I am unable to assent to 
it , to do so would be to narrow the doctrine 
unnecessarily. — p. 188. 

Whitehouse, In r«, Whitehouse v. Edwards 
(supra, col. 1078), applied. 

Cherry v. Boulthee (supra), Hodgson, In re, 
Hodgson v. Fox (supra), and Rees, In re, 
Rees v, Rees 41889) 60 L. T. 260 — 
kekewich, J., distinguished 

Watson, In le, Turnci c. Watson (1896) 05 
L J. Ch, 653 ; [1896] 1 Oh. 925 ; 74 L. T. 468 , 
44 W R. 571. 

north, J.— 1 Wiles v. ffreenlnll (col. 1080) and 
Akerman, In ns, show quite dearly that the 
executor would be entitled to let, am the debt 
from the son. Com teruiy v. Williams and Alms- 
man, la re (supra), show that the lap * ' 

from the son’s bankruptcy m 1859, o 

realisation of the security in 1869, both upwards 
of twenty years ago, wodffl not affect their right 
to retain. . . In each of those cases [Cherry v 

Moultliee and Hodgson, In re) the bankruptcy 
took place m the life-time of the testator, and 
the ground of the decision was that the executors 


were never entitled to the debt, but only to a 
dividend upon it These facts are quite diffei eu t 
from the facts in the present case. In the 
present case no one ever proved agamat the bank- 
rupt’s estate. . There [ Orpen, In ru, col. 1079] 
the cieditar had not proved, but theie was a 
composition deed to which he had not assented, 
but to which the proper majority had assented, 
so that the composition became binding on all 
the creditors, whether* assenting oi not ; and he 
being bound by the composition deed was m the 
same position as if he had proved ; and that 
being so, it was held that there could be no 
ictamer Another case which was cited ill sup- 
port of the contention that there was no right of 
letainer Is Rees, In le. . . . The testator had 
proved In his life-time against a bankrupt to 
whom he had left a legacy, but the debt due on 
the proof was suspended by statute till after the 
date when the legacy was payable. It was held, 
that the executors could not retain a legacy 
payable in puesenti in respect of a debt that 
would not become payable until a future date * 
That case is, therefoie, quite distinguishable 
from the present [His Loidslup then discussed 
iVhitehnusc, In re, and continued ] Then the 
same thing is laid down by Lord Chelmsford in 
Stummets v ■ Elliott (supra, col, 1078) just as 
cleaily. It is true that m that case it was a 
dwt/im merely, because there the executoi had 
proved Those two eases are, I think, in point — 
p. 554 

Watson, In re, Turner v. Watson, distin- 
guished 

Binns, In re, Lee r. Bmns (1896) 66 L J. Ch. 
830 ; [1890] 2 Ch 584 , 75 L. T. 99 —north, j. 


principle adopted. 

Palmer, In re, Palmei v. Clailco (1895) 13 R 
20. — Kekewich, J 

Willes v. Greenhill, Akerman, In re (supra), 
and Watson, In re (supra), refer) cd to 
Hoy & Go , In le, Fanner r. Goy 4c Co, (1900) 
69 L. J Ch. 481 , [1900] 2 Oh, 149, 83 L. T 
309 ; 48 W It. 425 —STIRLING, J. 


Might of Preference. 

Orford (Earl) v Daston (1702) Colies 229, 
182 (E.) , reversing, S. 0. no/u Darston v. 
Orford (Earl) Pic. Ch. 188 , 3 P Wins. 
401, n F , applied , 

Wanug r Danverb (1715) 1 P Wins 295 — 
m.r. j Maltby v. Russell (1825) 2 Sim. Sc S 227 , 

8 L. J. (O S ) Ch 85 , 25 R. R. 191 — LEACH, V 0. 

Orford (lord) v. Daston, applied 
Radchffe, In le, European Assiuance Society 
o. Radchffe (1878) 7 Oh D. 733 ; 26 W R 417 

— JESSEL, M.R, 

*Radoliffe, In re, commented on 
Philips r Jones (1884) 28 Sol. J 360 — c A 
cotton, bowen and fry, L..T.T , (({drill I Ilf) 
bristowe, v -o. 

Radcliffe, In re, followed. 

Vibart r Coles (1890) 59 L J Q B 152 ; 21 
Q. B. D 364 ; 62 L. T. 551 ; 88 W. It. 359.— 
C.A, COLERIDGE, O.J , ESHER, M R., and FRY, 
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Radoliffe, In re, discussed. 

Philips v Jones and Karris, In re, Harris 
v Harris (1887) 5<i L J. Ch. 7fU ; 50 
L T C07 , 35 W. 11 710 — CHITTY, j, 
principle applied 

Welt, In re, Molony r. II rooks (1890) 59 L. J. 
Gh. 810 , 45 Gh U 509 , B8 L. T 521 , 39 W. II. 
139.— STIRLING, J. 


Appropriation to satisfy Legumes. 

Barclay y Owen (1889) 60 I, T. 220 — 
kay, j ; and Eiohardson, In re, Morgan 
v Eiohardson (1896) 65 L J Ck 512 , 
[1896] 1 Ch. 512 ; 74 L. T, 12, 44 W E. 
279 — north, J , dismissed 
Brooks, In re, Coles v. Davis (1897) 76 L. T. 
771 — stirlinw, j 

lepine, In re, Dowsett v Culver (IS91) 61 
L J Ch. 153, [1892] 1 Oh. 210, 66L T 
360 — O.A. LINDLEY, BOWEN and PRY, 

» l jj , and Eiohardson, In re, Morgan v. 
Eiohardson, applied wild extended. 

Nickels, In le, Nickels v Nickels (1898) 07 
L J Gh 406, [1898] 1 Ch. 680; 78 L. T. 379; 
46 W. E 422 — Stirling, J. 

Elliott v Kemp (1840) 10 L. J. Ex 821 ; 7 
M. & W. 306 —ex. , Eiohardson, In re ; 
Lepine, In re, and Waters, In re, Preston 
y. Waters (1889) 24 L J. N. G 36 , W N 
(1889) 39, principle discussed and applied 
Boveily, In re, Watson i. Watson (1901) 70 
L. J. Gh 295 ; [1901] 1 Ch. 081 ; 84 L. T 290 , 
49 W. R 343. 

Buckley, j.— The cases are numerous in which 
it has keen held that executors and trustees have 
power to appropriate personal estate under such 
circumstance as arise m tliiBcnse. For instance, 
m Elliott y. Kemp appropriation of furniture , 
in Barclay v. Owen , appropriotion of a mortgage 
debt, in Richardson , In re, appropriation of 
stock m a brewery company , in Broolts, In re, 
appropriation of shares m a breweiy company; 
in Kiehels, In re, appropriation of stock; and in 
Waters, In re, appropriation of mortgages and 
other securities, were all held to be valid. . . 
There was no trust for conversion m Elliott v. 
Kemp, or in Eiohardson, In ie, or in Barclay v 
Owen (supra). In each of the other cases 
there was a trust for conversion. Counsel 
have not refened me to, and I have not found 
any case relating to appropriation of chattels 
i eal The question I have to determine is whether 
under circumstances such ns these a vftlidappro- 
priation can be made of chattels real — p 297. 
[His lordship then discussed Richardson, In re, 
and Lepine, In «.] 


Right to Residue. 


at all times to a decision of Sir W Grant , 
but I think one may safely say it goes to the very 
outside of the doctiine, as that will n as constnied 
not to imply any tiust wh.itevci, especially having 
regard to the word “ direction,” which was there 
used . Loid Cottenhnm does not appeal to 
have been altogether satisfied with Gihbs v. 
Miinueu, and I appiehend no case would be 
decided according to it, where the gift is not 
precisely and distinctly in the words there men- 
tioned, “ to trustees and executois, to be disposal 
of in such manner ns they m their discretion 
shall think proper.”— pp. 1090, 1097. 

Bobinson v Taylor (1789) 2 Bro. C C 589. 
— THURLOW, L.C , dismissed 

Dawson v. Clark (1811) 18 Yes. 247; 11 
E. E 188. — eldon, L c. ; affirming 16 
Ves. 409.— grant, m.r , commented on. 

EJlcock r Mnpp (1851) 3 H. L. Can. 492,— 
h.l. (e.) , athrmnig S. O mm. Mapp v. Ellcocl; 
(1849) 18 L. J. Oh. 217 , 2 Eli. 793 ; 13 Jur. 29U 
— TOTTENHAM, L.C. 

Love v. Gaze (1845) S Beav, 472 ; 9 Jur. 
910.— M.R ; and Saltmarsh v. Barrett 
(1801) 30 L. J. Ch. 853 ; 3 De G. F. & J. 
279 ; 7 Jur. (N.a) 813; 4 L. T. 090.— 
Jj.JJ. ; athrmtng 29 Beav. 474 ; 9 W R. 
564. — M.R, , commented on. 

Williams r Arkle (1875) 45 L J. Ch. 590 ; 
L E. 7 H. L. 006 , 33 L. T. 187 , 24 W. II. 215. 
— HL. (E). 

cairns, L o, — Notwithstanding some dicta 
which appears to have fallen from Lord Lang- 
dale in Love v. Guze, I cannot cnteitain any 
doubt that this statute [1 Wm. 4, c. 40] did not 
introduce any new rule for the construction of 
wills. — p. 593. lord hatherley concurred, 
lord ohelmspord, who dissented, commented 
on Saltmarsh v. Barrett. 


Braddon v. Farrand (1827) 4 Buss. 87 ; 0 
L. J. (O.S.) Ch. 85.— LEACH, M.R., dis- 
approved. 

Knowles, In re, Eoose v Chalk (1880) 19 
L, J. Ch. 025 ; 43 L. T. 152 , 28 W. R. UJp.— 

i M ALINS, V.-C. 


Farrington v. Knightly (1719) 1 P. Wins. 

544, 549, u. (1), ujiprored, 

Knowles, In re, Eoose v. Chalk, com- 
mented on. 

Dillon i . EeiUy (1881) 9 L, E Ir. 57.-0 A, 
Middleton v. Spioer (17SS) 1 Bro. O. C. 201. 
—thuelow, l.o. ; applied, Taylor r. Haygarth 
(1844) 14 Sim. 8, — shadwell, v.-c. , Johnstone 
r. Hamilton (post). 


Mnokleston v. Brown (1801) C Ves. 52 . 5 
E. B. 211 — L.o,, explained. 

Johnstone v. Hamilton (1865) 11 Jur. (ns.) 
777 ; 12 L. T, 822; 13 W.R. 901.— stuart, v.-C. 


Gihhs v. Bumsey (1813) 2 Ves & B. 294 , 13 
E. E, 88 — GRANT, M.R., ohsened on. 
Buckle v. Bristow (1864) 10 Jui. (N.S) 14)96 
wood, v.-o. — Now, first, upon the will as it 
stands, what ought to be the construction, 'regard 
being had to the decision of Gthbs v Rmnsey, on 
the one hand, and Fowler v Barlilie [(1830) 8 
L. J. (o s.) Ch 60 ; 1 Enss. & M. 232)], and 
ElUs v. Selby [(1830) 6 L J. Ch 214 ; 1 Myl & 
Cr 286], befoie Lord Cottenbam, and that class 
of cases on the other 7 Gibbs v Rnmsey is n 
decision which is entitled to the weight attaching 


Middleton v. Spioer, referred to. 

Higginson and Dean, lure, Att.-Gen., Exparte 
(1898) 08 1 J. Q B. 198 , [1899] 1 Q. B. 325 ; 
79 L. T. 073 : 47 W. R. 285 , 5 Hnnson 289.— 
WRIGHT and DARLING, JJ. t 

White v. Evans (1798) 4 Ves. 21.— m.r., 
applied m 

Lacy, In re, Boyal General Theatrical Fund 
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3 Liabilities. 

Tugwell v Heymau (1812) 3 Carapb 298, 
appeared 

Ashton v Sherman (1098) Holt 308, ih 
up/> nurd. 

Rogeis r Pi ice (1839) ST i,J 28. 

VAUGHAN, B —The datum of Holt. C J. [ ‘ If 
A. employs 1! to uni It fin C„ A is liable to pay 
for it an executor is not liable to pay foi 
funeial expenses miles-, lie contiacts for them ’]. 
is expiL>sly at vnimnce with the opiuion of Lonl 
Ellenbmnugh [in Tur/urll \ ]Tnjman\,m&. 

It necessary, I should feel no difficulty in assent- 
ing to the latter authoiity . but it is not necessni y 
to (haw any eoinpmison between the two cn«es, 
because, fioni the note of the foimei it floes not 
appear under uliat ciieuinstances that opinion 
w.i- delivucd The lnttei is a ease pi ecisely 
applicable to the pi esent, acquiesced m by tlie 
counsel, mid contirmed, if confiimalion weir 
lequired, by the opinion of the C.J of the 0 P 

I considei the bunal of the dead to be a clear 
obligation upon the executoi, and think that he 
is liable foi the expenses inclined, if in his 
absence that, duty be peifonued foi him by 
anothoi — p. 37 

Hoyl v Lundon (1077) 3 Keb 839 ; and 
Norden v levet (Hi 7,7) 3 Keb 778 Sir 
T. Jones 88, disapprotrd 

Farr r Newman (1792) I Tcim Rep. «2 

II B 179. 

KENYON, c J —As to tlie case cited from 3 
Keble, my biotber Ashlnirst lias already obsei v eil, 
that that reporter is not always accurate , and, 
if any instance weie wanting to wanatit the 
obseivation, tlie ca°e rcfuiied to would piove it ; 
liec.iuse he theie lefeiTed to another ease of his 
own reporting, as of the preceding teim, wlneh 
is not theie to be found. Anil, indeed, I cannot 


Baker, In re, Collins v. Rhodes (1881) .11 
- L J f!h. 313 , 20 Oh. D 230; 45 L. T 
658 , 30 W. It. 858 —0 A. JES3EL, M B , 
BAliGALLAY anil LUSH, L J,T , re term no 
44 L T. 414 —KAY, J. : and Thome v. 
Kerr (1855) 25 L J. Oh. 57 , 3 K fc J 
54 , 2 Jur. (NS) 322; 4 W. It 131 — 
WOOD, V -C.. followed 

(laic, In ie, Blake r. Gale (1SS8) 22 Ch. D. 
.S2I) , 48 L. T. 101 , 31 W R 538 —BACON, V.-o 


Baker, In re, and Biroh, In re, Boo v. Birch, 
(1884) fit L J Ch 119 ; 27 Ch D. GR2 , 
51 L. T 777 , 33 W. 11 72— CHITTI, J , 
referred to. 

Leahy v. De Moleyns (1895) [1890] 1 Ir. E. 
2(16.— c A 

Gale, In re, Blake v. Gale, considered 
Marsden, In re, Bowden i Lnyland (1884) 54 
L. J. Ch. 640 ; 26 Ch D. 7S3 ; 61 L. T 417 , 33 
W. R. 28.— KAY, J. 

Marsden, In re, Bowden v Layland allotted. 

Gale, In Ire, distinguished 
Hyatt, In re, Bowles t Hyatt (188S) 57 
L. J. Ch. 777 , 38 Ch. D S*>9 ; 59 L. T 227 
chitty, j., after discussing Balter, In re, 
said . There lins been delevered at the bar before 
me an argument to tlie effect that Kay, J ’s 
judgment [Mindeu, In re~\ was based upon an 


eironeous piopositinn — namely, that the executor 
was a trustee foi creditors — and theiefore it was 
saul it was m substance an eironeous decision 
From the lepmt it would appear that the learned 
judge spoke of tlie executor as a tiustee I 

thuik it, is quite immaterial whether Kay, J did, 
or did not, call tlie executoi a tiustee The 
language I picfer myself using is, that he owes 
a duty to tlie eieilitora, both at law and inequity, 
to administer the esfate aceoiding to the well- 
established principles . . In Oulu, In re 
the V.-C. . expiesseil himself thus “Upon 
the authorities, and also upon the well settled 
lulo of law, if you sue upon a deradaut, that is 
personal against the executor, and is barred by 
the six years ” I think ho theie enunciated the 
law coneetly, and wbcthei theie may not have 
been some slight misapplication of the law iu 
legard to the facts of the case and the mode m 
which it was shaped against the executors, it is 
quite unnecessary for me to inquire I do not 
look upon that case as any authority that justifies 
the proposition that the executor, when simplj* 
sued ns such, and simply charged with what he 
has received, and not sued, therefore, upon any 
derastui it at all can set up his own wrong, and 
then plead the statute by way of defence founded 
on Ins own wiong — p 782 

M'Cttllooh v. Dawes (1S26) 9 1) & R. 40 , 

5 L. J (OS) K B. 56 , 80 II. E 515 — 
kb., dictum dmupproied. 

Hdl i. Walkei (18.58) 4 K & J 106 

[. Dictum of bailey, j — “ Executors have no 
light to waive any legal defence to such an 
action : and if they did, and were to pay a debt 
against the recovery of wlneh theie was any 
legal bar. they would lender themselves liable 
ovei to those who were interested in tlie testator’s 
property "] 

wood, v.-O.— It certainly cannot be considered 
to be law at the present day, that executors, 
paying a debt against the recovery of which the 
Statute of Limitations might be pleaded as a 
legal bar, render themselves liable over to those 
who were interested in the testator’s property. — 
p 169. 


M'Culloch v Dawes, referred to. 

Rownson, In re, Field v White (1885) 54 
L J Ch 950 . 29 Ch. D. B58 ; 52 L T 823 ; 33 
W, It. 604,— O.A COTTON, BOWEN and FRY, L.JJ. 


Hill v Walker, approved. 

Bownson, In re, Field v White, applied 
Midgley r Midgley (1893) 62 L J Ch 90 
[1893] 3 Ch 282 , 2 E 561 , (19 L T 241 , 
W. R 069— O.A LINDLEY, LOPES and A 
SMITH, LJJ 


Carnuohael v. Wilson (1830) 8 Moll. 79 ,— hart, 
l C , tuned, (1830) 4 Bligh (n S ) 145 , S. 0. nom. 
Wilson v. Carmiohael, 2 Dow. & 01. 51,— 

II.L. (IB). 

„ 4 Debtok appointed Exeoutob, 


Wekett v. Baby (1721) 2 Bro P. 0 386,— 
H.L. (e ), explained And sec post. 

Bym v. Godfrey (1798) 4 Tea. 5 , 4 R. R 
135. — L O., principle applied 
Flower v Martin (1887) 6 L. J Ch 167 , 2 
Myl. & Cr. 459 ; 1 Jur. 288. — l g , com- 
mented on 

Cross i Spngg (1849) 18 L. J Ch 204 , 6 
Hare 562, 13 Jur. 785. — wi&BAM, v.-o ; till 
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fflwi, 19 L. J. Ch. 204 ; 2 Mac is G. 116 , 2 
Hall & Tw. 233.— COTTENHAM, L C 

Strong y Bird (1874) 43 L J Ch 814 , 
L, 11 18 Eq 815 ; 30 L. T 745; 22 W B 
788.— JESSEL, M H , du.tinguii.heil 
Bottle i- Knoekei (1876) 46 L. J. Ch. 159 ; 
35. L T. 645 , 25 W B. 209 —bacon, v -c. ■ | 

Strong v Bird, followed. 

Brown y Selwrn (1734) Cns t Talh 340 ; 
affirmed, mm Selwm * Biown (1736) 3 
Bro. P. C. 607, distinguished 

Wekett v. Baby (supra), approved 
Applebee, In re, Leveson i\ Beales (1891) 60 
L. J Ch. 793 , [1891] 8 Ch. 422 , 65 L. T. 406 , 
40 W. R 90. — STIRLINR, J. 

Strong v Biid, distinguished. 

Hyslop, In le, Hyslop Chamberlain (1894) 
8 B. 680 , 04 L J Ch 168 ; [1894] 3 Ch. 622 
71 L. T. 878 , 48 W. B 6 
• north, J. — The appointment of executor 
not enough in itself, though it may be enough : 
conjunction with othei ciicumatances . Strong 
Bird If there had been a communication 
the lifetime of the testntor, it might have been 
sufficient ; but it is clear that this document is 
one of instructions how to wind up the estate. — 


Wankford v Wankford (1699) 1 Salk. 299 ; I 
and Rodham's Case (1611) 8 Co 135 a, 
explained. 

Hudson r. Hudson (1737) 1 Atk. 160. 
HABDWICKE, L o, — These cases evince the 
l which the right of 


executors and administrators depend, the power 
of the latter aiibing wholly fiom the oidinary, 
of the former from the testator.— p. 461. 

6. Executor be son Tort. 

Baker v. Berisford (1662) 1 Sid. 76, com- 
mented on. 

Curtis i' Vernon (1790) 3 Term Rep 587 , 2 
H. Bl. 18 ; 1 It R. 774 

KENTON, c J — The case in 1 Sid. 76 is reported | 
m a confused manner ; but it concludes with 
saying 11 that an executor de son tort cannot pay ] 
himself.” How that goes the length of deciding 
the present ease — p. 589. 

And see post , col. 1086. 

Tharpe v Stallwood (1843) 12 L J. C P. 
241 .—C P , explained. 

Poster r Bates (1843) 13 L J. Ex 88 ; 12 
M. & W. 226 , 1 D. & L, 400 ; 7 Jnr. 1093 

PARKE, b (for the Court).— All the authorities 
on this subject weie consideied by the Court of 
C. P m Tharpe v. Stallwood , and some aie also 
to be found m 2 Roll Abr tit. “Tiespass per 
Relation.” In that case, the Court determined 
that trespass was maintainable, under th« cii- 
cumstances, by the administrator, the reason 
for which relation is given by Rolle, C J . m Long 
v Hehb ((1662) Styles 341), that otherwise there 
would be no remedy for the wiong done — 
p 90 

And see post, col 1087. 


1 D & R. 409, 24 R. E 546.— K.B., 
referred to 

Kennok v Burges (1583) Home 126 .— kb , 
commented on 

Morgan i. Thomas (1853) 8 Hxcli. 302, 22 
L J. Ex 152 17 Jui. 283 
pollock, c.B. — The only raatlei adduced by 
the defendant’s counsel, which is in the least m 
his favour, is what fell from the Couit of K B 
m Jicnriok v. Burges, and which tui ns out to 
have been a mere dictum, although, no doubt, the 
judges entertained that view of the question. 
But the modern authoiitics are opposed to the 
defendant’s aignments, and, amongst. . orhci 
cases, that of Woolley v. Clark may be cited. — 
p. 306. 

Padget v. Priest (1787) 2 Term Rap 97; 

1 R. R 440. — K B., discussed. 

Sharlandi Mildon (1846) 15 L. J Ch. 434 5 
Hare 469 , 10 Jur, 771 — wioiuit. V.-C. 

Pauli v. Simpson (1846) 15 L. J. Q B. 382 . 

9 Q JB, 365 — Q.B. (and see post, col. 1087) , 
Padget v Priest . Hooper v. Summorsett 
(1810) Wightw 16 , 12 II R 708 ; and 
Curtis v. Vernon (col 1085), discussed. 

Carmichael v. Canniohael (1810) 2 Ph. 101 : 

10 Jur 908 — L.O , dictum dissented j nun 
Hill r Cuitis (1865) L R. 1 Eq 90 , 35 

L J. Ch 133, 12 Jui. (N.s) 4, 13 L T 
684 , 14 IV R. 125 

wood, V.-C. — How is a man, who 1ms unpin- 
perly got the property of a testator into his 
hands, to purge himself, except by putt mg it into 
the hands of the person who lias a right to it ! 
And if that be so, on what principle can it be 
said that, because there are matters of account, 
a Bint must be biouglit m order to settle them 1 
1 confess I cannot see why Then It is said that 
Loid Cottenham has decided othei wise in Car- 
michael v. Carmichael. But the remarks of 
Lord Cottenham were not requisite foi the 
decision of the case , it was a dictum , and is in 
these terms (p. 103) —"How can you dis- 
tinguish this case from one in which there aie 
two executors, and one dies, and his lepresunta- 
tive accounts for his receipts with the survivor ? 
That does not discliaige him from the liability 
to account in a suit for the administration of the 
estate , and the authorities show that an executor 
,le son tort cannot say he is so as against those 
who charge him as executor. He has all the 
liabilities, but none of the privileges that belong 

thatchaiacter " Now, I have consideied that 
aietum with the respect that is due tu so high an 
authority, and I confess I cannot follow the 
leasomng by which his lordship arrived at that 
conclusion It is plain that an executor cannot 
discharge himself by accounting to his co- 
executor, because he is himself authorised, and 
it is his duty, to see how the assets are applied. 
When he has pawl over the assets he is not .dis- 
charged, he must see to their application. If he 
is so foolish as to part with possession of the 
assets to his co-executor, though he is not 
answerable for his co-executor’s receipts, lie is 
responsible for what he so pays over, but it 
may well be asked, what right'’ have you to 
proceed against a man who lias had wiongful 
possession of property, if he have discbaiged lus 
duty by making it over to the execuLoi ? \\ hat 
claim have you to say. " You shall not be dis- 
rfunwd hv the riehtful owner, but we will umlp 


charged by the rightful owner, hut w 
all you have done, and bring a suit agf 


t you 
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m respect o£ this property ? ” That is not the 
rule at law, it Is cleat, for an executor tie son tint 
who pays uvei what he lins icrcivcd to the 
light fill owner beEoru action hi might is at once 
chschaigeil. And I appielieiid the mle lieie 
must be the same. — p. !)7. 

His lordship then discussed Thailand v 
Million (wye a), Hooper v Siimmei.utl, Kern icli v. 
Surges ( supia ), and Foster v Bates {supra') 
And see post, col. 1122. 

Carmlohael v. Carmiohael (vh/oyi) , referred to. 
Doyle i. Foley (1901) [19U8] 2 Tr.‘ It 95.— 


Cottle v Aldrich (IS 15) II H 175 ; 1 
Stark 37 ; 16 E. B. 433. — K B , approied. 

"Webster v. WebBter (1804) 10 Ves. 93 ; 7 
E E 351.— ELDON, ic, referred to. 

Sharland v Mldon, explained. 

Sykes r. Sykes (1870) L. 11 6 C. P. 113 ; 
39 L J. C. P. 179 , 22 L. T. 236 ; 18 W. E. 531. 

[It was submitted in argument by Field, Q.C., 
that “ if the executors named in a will inter- 
meddle with the goods of the deceased before 
lakmgontpiobate they can he sued as executors 
de son tort, and it follows that their agents can 
also be sued. This was expressly held in Shar- 
ia nd v Million, it, as appears from the report in 
the Daw Journal, the widow of the testatoi was 
named executrix in his will "] 
bovjll, c.J. — It is true that executors may 
be sued ns executors by reason of their intei- 
mcddhng with the goods of their testator before 
probate, and an executor so circumstanced 
appears in Webster y Webster to have been 
called nn executor de son tint ; but this cannot 
have been intended to imply that he w 
wrongdoer. It is clear that a peison acting for 
an executor who has proved the will cannot be 
treated as an exeentor de son tort, and several 
cases show that the same is the case if he has 
not proved the will This beems to have been 
assumed m Hooper v, Snmmenett and Cottle 
Aldru k In the case of an intestacy, if 
person who is subsequently appointed admin 
trafar intermeddles with the goods heft 
obtaining letters of administration, according to 
Padget v Priest (supra), both he and any agent 
employed by him may be treated as executors 
de son tort, but even this appears from Hill , 
Curtis (supra) to be Riibject to some limitation. 
Sharland v. Million has been especially pressed 
. upon us, the facts of that case do not very 
distinctly appear, but it is clear that the widow 
was there treated ns a wrongdoer — p. 117. 

M smith, J. to the same effect. 
brett, J. — Sharland v. Mildon would, I 
think, be wrongly decided if it really bore the 
interpretation put upon it by Mr Field. — p 119. 

[In note 2 to p. 116 of Sykes v. Syhes (L. K. 
6 0, P.) it will be seen that an examination of 
the solicitors’ papers in Sharland v. Mildim \ 
showed that tie widow- was not appointed 
executrix by the testator in either of the two 
wills left by him. ] 


Pauli v. Simpson (supra, col. 1086), applied. 
Kan km r. 3!‘Muitiy (1889) 24 L. E. Ir, 290,— 

Pauli v. Simpson and Hill v Curtis (supra), 
followed. 

Hursell r Bird (1892) 65 L T. 709 — MATHEW 
and M. SMITH, JJ. 


6 Married Woman Executrix. 

Beynon v. Gollins (1788) 2 Bro. C. C 323 ; : 

Dick 697 — thurlow, L C., commented on 
Bellew v Soott (1720) 1 Stiange 410 
applied 

Adau v. 8haw (1803) 1 Hch. & Lef. 243,- 
kedesdale, i, c See judgment, whci e the ease 
are discussed 


Adair r. Shaw, approred. 

Beynon v. GollinB, commented on. 

Soady v. Turnbull (1868) 85 L. J Ch. 784 
L. 11 1 Ch. 494, 12 Jur (N.S.) 012, 14 L. T 
813, 14-V. E. 955. — L.JJ. ; referring (1865) 3 
L, J Ch. 539 , 13 W. E 1035 —STUART, v.-O. 

turner, L J. (after discussing the earlier oaset 
said) : It is not until we come to Beynon y 
Gollins that I find any doubt snggested as to th 
liability of the wife surviving ; but m that cas 
Lord Thuilow appears to have held that she wn 
not liable , for I think, that, looking at the fact 
of that case, as appearing in the note to Mi 
Eden's edition of Brown’s reports, it can hardl 
be doubted, notwithstanding the different repoi 
of the case by Dickens, that it was so held b 
Lord Thurlow ; although looking to the fiame c 
the suit, I find the greatest possible difficulty i 
reconciling his loulship’s view on that pom 
with the decree which appears to have beo 
made. Whatever weight, however, might hav 
been due to this opinion of Lord Thurlow seem 
to me lo he removed by the masterly exposittn. 
of thellaw upon the subject, which is to be foun 
in Lord Eedcsdale’s judgment in Adair v. Shau 
and by the authonties which are referred to i; 
that judgment ; to which it may be added tlio 
the analogy to the cose of trover, on which Lor 
Thurlow seems to have relied, seems to b 
answered by Bellew v, Scott (supra), which doc 
not appeal to have been cited in the argumen 
bcfoie him Upon the authorities, thcrefori 
speaking with all respect to the V -0, , I thin 
that the declaration contained in this deore 
cannot he supported, and I am confirmed in tin 
opinion by that of Sir E, V, Williams [William 
on Executors, 5th ed vol. li, p. 1667], tha: 
whom a higher authority upon such a point a 
this could not possibly be round. His opinio 
is most decided in favour of Lord Kedef 
dale’s view.— p. 788. KNIGHT Bruce, l.j 
concurred. 


7. Administration. 

Legal or Bqnitable Assets 

Pnoe v Horth (1841) 4 Y. & C 509.- 
abinger,c b , moused, (1841) 11 L. J. Ch 68 
1 Ph. 86; 6 Jur. 1147. — LYNDHURST, 1.0, 

Charlton v. Wright (1841) 12 Sim. 274.- 
shadwell, v.-c , oowmented on. 

Tjrner v Cox (1863) 8 Moore P. O. 288 — p.c 
knight BRUCE, L.J. says, with reference t 
the above case, that “ the argument there wa 
not adveisely conducted befoie that learne 
judge, who, probably, had not the benefit of sue 
a discussion as would have taken place if th 
instructions under which the counsel proceeded 
had been of an adverse nature.— p. 317. 

Burgess v. Wheate (1759) 1 Eden 177 ; 
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W Bl \2l, and Walker v Donne (1 793) 
2 Ves 170; 2 II R 185 — l c , fallowed. 
Taylor r. Haygarth (1811) 14 Sim 8— shad- 
well, v,-c. 


Burgess v Wheate, Dow no 

(Viscount) v Morns (IS 11) 13U Cli. 337, 
3 Have 391 — wigwam, v -c • upplied, Davall r 
New Hirer Co. (1819) 18 L J. Ch 299 ; 3 
Do G & 8m 394 — kniuht bbtjce, v c. , not 
applied, Onslow t Wallis (1819) 19 L J C'h 
27 , 1 Mac & Cl 506 , 1 H. & T 513 , 13 Jur. 
1 085 — OOTTENirAM, L C. 

Downs (Viscount) v Morns, ohmwd an. 

Burgess v Wheats, fallowed 
Beale r Symouds (1853) 22 L. J. Ch 70S ; 10 
Beav 406, 1 W. II 137 
roaiilly, jr r — -Downs (Viscount) v. .Von is 
alone appears to militate against 1 iitrgru t 
Wheat e , and if followed it w oukl affect or quahfr 
, that decision, unless it meant mciely to establish 
the proposition, which would be new. vw„ that if 
a teim of ycais is vested m a tci mor, and subject to 
that term the revulsion m fee is vested m another, 
if the teimoi should mortgage his teim and die 
without heirs anil next of km, then that in cveiy 
such case the reveisionei of the fee would be 
entitled to redeem the mortgage of thetcim. The 
Y,-C , howevci, m deciding that case, oxpiessly 
admits the authoilty of Euiqen v Wheat e, ancl 
considers that it did not affect the case then 
before him, — p 712. 


Mathews v Jonas (1795) 2 Ansti 596, 

up pi o led 

Kpackman r Tnnhiell (1837) 6 L .1 t 'll. 117, 
8 81111. 25.1 — shadwell, v-c , Richard son 1. 
Hoi ton (1811) 13 L J Ch 186, 7 Ileav. 112, 7 
Jill 1111,— LANGDALE, Jl R. 


Spaokman v Timbrell and Riohardson v 
Horton, alum red on 

Pimm 1 Insall (1819) 19 L J C'h 1 ; 1 Mac 
k Cl 119, 1 H k Tw 187, 11 Jin. 357 — 

COTTENIIAAI, T. O. 


Carter v Sanders (1851) 23 L J Ch 679 ; 2 
Dicw 218 , 2 Eq. R 891 ; 2 W. R. 325.— 
KlNDEItSLEY, V.-C , 0) err tiled 
Baine, Ex parte, Boden, In re (1811) 10 
L J, Bk 16 ; 1 Mont. D & D 192 ; 5 
Jnr. 105 — sir j cross, nppioied 
Coopev. CreBSwell (1866) 36 L J Ch 111. 
L 11 2 C’h 112, 122 , 15 L T 127 . 15 
W R 212.— CHELMSFORD, I.C., dirt mu 
followed 

British Mutual Investment Co (.Smart (1875) 
11 L, J Ch. 695 , L. R. 10 Ch 567 , 32 L. T 819 , 
23 W R 721, 800 , rciers.ni q HALL, v -0 Hie 
p 697. n. (1) 

james, l J. — TheV -C proceeded entirely upon 
Cartel v Sanders, a decision of Kmdereley, V.-C., 
no doubt entitled to gicat respect, as eveiy 
decision of that learned judge is But thnt 
decision was pronounced m very few words. and 
without rofcience to liana’, Mr yim*, which had 
been decided previously by the Court of Bank- 
ruptcy, a Court of co-ordinate jurisdiction. 
... in the present case Hall, V -C says, not 
only he takes that case as an authority binding 


on lum, which 110 doubt it was, hut Unit as 
had found its way into the text-books, lie mud 
possibly be (listiiibing titles anil the holdings i 
property if he weie now' to overiule it I sti 
bound to say I have been eousidciing llie thin 
all through the argument, anil I cannot cuiieui 
the possibility of any distnibnnee of title aiisin 
from the oteiiulmgof that case I can corn mi 
the case ot pel sons not being able to make litli 
ns easily and sati-factuiily as they otheiwr 
could by icasoii of that ease being in the wu 
but 1 ennuot conceive of any poison having evi 
obtained a title based on it Therefore I thin 
we are not 111 any way governed by that cas 
nor to be detailed from the independent coi 
sideration of the piesent case by reason of tl 
time which has elapsed since that decision wi 
pionouuced by Kindersley, V-C, without 1 
having been questioned, except by a voiy stioi 
and clear expression of opinion by J.oul ( helm 
fonl, certainly not necessary foi the decision 1 
the case then before him [Coupe v Ciesswil 
upon the \eiy same point. — p 699 

MEU.Tsir, ii.J. to the same effect 

British Mutual Investment Co. v. Smar 

rate 1 1 ed In 

I'nce V. Price (1887) 5(, h J. Ch. 530 , . 
Ch. I). 297 ; -56 L T. 812 ; 35 W.Ii 386— KAi, 


Marshall, mj. 

Pollexfen v. Moore (1715) 3 Atk 27 
diM'tiwd 

Austen 1. Halsey (1801) 6 Ves 175 . — eldd: 
LC , Trimmer' 1. Bayne (180.1) 9 Ves. 209.- 
CtRAST, 31 R 

Pollexfen \. Moore and Copprn v Copp: 
(1725) 2 P. Wins 291, rommiiitrd on 
MackretU , Symmous (1808) 15 Ves. 329 j 1 
R 11. 85, — ELDON, L v 

Pollexfen v. Moore; Coppin 1 Cog^ii 
Headley v. Seadhead (1813) tl Coop 
50 — m it. , and Austen v Halsey, <h 


Trimmer v. nayne {.supra), njiprairn. 
Selbv r Selby (1828) 6 L J (o.s) Ch. 117; 
Rus-. 336 , 28 11 R 117— LEACH, v.R. 

Copprn v Copprn, not follmird 
Pollexfen v Moore dictum hid on, ruled 
hpronle 1. Pi) or (1836) 6 L J Ch. 1 , 8 811 
189 — S’lUAIU’, V.-C. 

Coppin t . Coppin, distinguished. 
Williamson t Nuyloi (1838) 3 Y. 4: C. 298. 

ALDEIISON, B. 

Coppin v. Coppin, d, m iinrd 
Williamson v Naylor, applied. 

Philips r Philips (1814) Id L. J Ch. 415 
Haie 281 — WlGRAAt, v.-c 

Eorrester v Leigh. (Lord) (1753) Atnbl. 1 
followed. r- 

Clifton v Bush (17211) 1 1» Wms 1178 ; ; 
Pollexfen v Moore, dis, nssed 
Wythcr Heuniker (183.1) .1 L. J C'h. 21 
11)1. k K 635 —LEACH, M It A ud ere pint. 
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Forester \ Leigh (lord), ee/d timed , Mirehoum 
i Sealle ( inoJ) , i ul hum'll, Uiune, Ex paitc. , 
Iioilen Iu ill (1841) 10 L. J Bk. lb : 1 Mont. I) 
A. I) 492 . 5 Jur. 105 —^in j cioibh 


Mirehouse v. Scarle, dismissed, Whuolur r. 
Hoivell (1857) 8 K A J 1 118.— wood, V-C , 
Peacock i Peacock (lMlio) 34 L J. Oil 31» 
< Hen-mum i. Ervei (18(18) 37 L .J Cli. 07 ; 
L li 3 Oh 120 (col 103.1) 


Kearnaa \ Fitzsimon (1703) 3 Rulgw l J O 
111 ih ft mu tiiHsiih rfil 

Vickers v Oliver (1842) 11 L J 011 112 ; 1 
Y A 0 O 0 ill (> Jui 273 — KNIGHT 
Bunco V.-C,, II /I/I mini. 

Pollcxfen i Moore, mm mental mi 
E Hal, l i L'ooiiei (1851) 1 Ii Cli 11 37(1 — 


Vickers i Oliver and Busby v Seymour 
(1814) 1 Jo A Lot. 527 ; 7 li Ecj 11 433 
— I* C , distinguished 

I'm i Ilium 1. Wallis (1853) 22 L J Oh 518. 
lo Hare 217 • 17 Jui 228 ; 1 W R. 118.— 
TURNER, V -C. 


■Wythe v Henmker ( aipen ), not fd/otved 
Birds v Askey (1858) 24, Bear b!8 — MU, 
II III I Oil'll. 

Lilfmd ( Loul) > ruivys Keck (1845) L It, 1 
E-) 347.3,5 L J Cli 3U2, 33 Bwiv 77, 14 
W. It 240. 


Spong v. Spong (i«/iw) mid ley v Campbell 
(sujiea),mnn infill ml uhiiiii! if/wi h correct id. 
Pan v i Hauling (1844) 1 Jo A Lul 17(5 , 7 
h Hq ‘it 313 — suudjJn, L o. See judgment 


Joy v Campbell. diseii.ssi 
Shainmu i Mason (1899) 
[1809] 2(J 11 079 , 81 h, T. 
— IUDLEY anil DARL1NO, JJ 


'll 

09 L J Q 11 8 ; 
185, 18 W li. 112 


Spong v Spong, ajiprniril 
Mirehouse v Sciife, twin Mr lit ftl on 
Coniou i Cum on (1858) 7 H 1 Cas ICS 


Spong v Spong and Conron v Conron, 

lllstl/ll/llinllCll 

Corn wall i. Maui m (188(1) 17 L It Ir 595 — • 
C A, SAKE, L.C , FITZUlfiBllN ailll BARIIY, L ,TJ. 


Galton i Hancock (1744) 2 Atk 430, 
followed 

Cornewall i. Coma wall (1S41) 10 L J. <!h 
304 , 12 bim 298 , 5 Jui 744 — silAnwiSLL, V -0. 


Robinson v Xonge (173'0 1 1\ Wine 080, 
n l ff fulfil 

Alili icli r Coopei (1803) S Ves 382 . 7 11. B. 80 
-LLDU.N, l..c 


Aldrich v. Cooper, dinfiiii/iiidirri, Buto(Maiquis) 
r C’uiii nghume (]S2b) 2 llu-s 275 . 26 II 11. 72. 
—ELDON, Lc. ('ff col 1096); MLohouse i 
Scaife ( post) , ih sen teed, Aieinll / Wade (1885) 
U. k 0 (temp. Sugilen) 2,52 — L C. 


Hanby v. Roberts (17.51) Ambl 127 . S C 
iriin. Hami ay v. Fisher, 1 Dick, 101, ie 
ten ml to 

-Xightley v Kightlsy (1794) 2 Ve,. 328 ; S 
It 11.224. Shalloross i linden (1798) .- 
Yes. 738 . 3 It It. 330 ; and Keeling v 
Brown (1800) 5 Ves 359 , 5 li, It 70 
discussed mill appro ird 
Joy v Campbell (1804) 1 Sell A Lef 32S 
8 Bligli (NR.) ill, n ,9 It 11.89, « 
ji/antftl. . hut s rf post, col 1092 
Sponji r Spring (1829) 3 Bligli (N h.) 81,: 
How A Cl 365 — u B (l ) , i a f muni! (1827) 1 
Y Ail. 300 . 8211 It. 16 And nee post, cul, 1092 


Hanby v. Roberts (wqw a) aiul Powell v 
Robins (1802) 7 Ves. 209, explained 
Scott v. Scott (1759) Ambl. 383 ; 1 Eden 
459 . and Keeling v. Brown, applied. 
Spong v Spong, commented on 
Mirelumsc r Hiaule (1837) 7 L J. Ch 22; 2 
Mvl A Ci. C95— COTTENHAM.LC ; afflnmugou 
different i/rwnid.s, 1 Jur 184 — v.-c And gee 

Cogswell r Annutwog (1855) 2 K. A J 227 1 
Jui. (N S.) 1182— WOOD, v.-c. 


long v Short (1717) 1 l’ Wnib. 103 ; 2 Vein 
756, appro! ed 

Cornewall v Cornewall, commented nu. 
Young r. Ilaseaul (1844) 1 Jo, A Lat 466. — 

SUDDEN, L.O 

long v. Short, foil meed 

Tombs i. lloch (184(1) 15 L, .1 CL. 308 , 2 
Coll C 0 490 , 10 Jui 534. — KNIGHT BRUCE, 
v.-c. See judgment, whcie the earlier oases are 
discussed 

Tombs v Roch, applied. 

Hensman i Eryei (1868) 37 L J, Ch, 97; 
L It. 3 Ch. 120 ( post , col 1093). 

Cornewall v Cornewall ( sujnn ), men tiled 
Idng v Short and Silk v Prime (1768) 1 
Dro C. U. 138,11 , Dick. 384, Jell meed 
Gervis i Gervia (1817) l(> h J Uh 122 ; 14 
Sun. 654 , 11 Jur 578 . — shadwell, v -0. 

Fisher r . Fisher (1838) 7 L. J. Oh. 170 , 2 
Keen 6 1 0 — M it, , and Wood \ .Ordish (1856) 
3 8 m. A U 126 — v -C , /iniud/ile applied. 
Peacock r Peacock (18(15) ,14 L J Oli 315 i 11 
Jur (NS) 280, 12 L. T 299, 13 W It. 51(1 — 
wood, v.-c. 

Peaoock v. Peaoook , followed,, 

Ryves r ltyvos (1871) 10 L. J Ch. 262 ; h. li 
11 Eq 539,— MALINS, V -0 

TRyvoa v Ryves, applied. 

Stend c Ilaidnker (1873) 42 L J Ch. 317, 
L. Jtt 15 Eq. 176 , 21 W It, 258 —MALINS, V.-O 


Mirehouee v Soarfe, 2*M\1 & Ci at n. 70S 
cm in ted 

Ball /. Han is (18311) 8 L J Ch 114 , 4 Mvl 
&. Cr, 2b i , 3 Jui llo.— oottexham, l c. 


v. mummer anil reaoook ’ 




a/i/noted. 

.Scott r Cwnboilftnd (1874) 44 L. J. (Jh 226 , 
L.Pi 18 Eq. 578 31 l. T 2b , 22 W. Ii 840.— 
AiALiNs, v -u. See pout, col 1130. 
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Dady v Hartridge (185S) 1 Di & Sm. 230 ; 
(i W it. 83d — v -c , ail hr mil to 
Barnowoll r Ireinoiiger ( 1 8(10) 30 L J. Ch 

13 , 1 Di. 4* Km. 212 i 8W.E 710 — KIMDEBS- 
I.JSY, V-O. 

Eddels \ Johnson (1858) 27 L J. Ch. 302 ; 
• i (bit. 22 , 4 Jiu- (N.s ) 255 , (i W.U 101. 
—V -C ; and Pearmam v Twiss (I860) 23 
L. J. Oh, 802 . 130 , 6 Jnr. (ns) 

337 , 8 W. B 323 — v.-o., mil, mil m. ' 

Dady v Hartridge and Botherham v, Bother- 
ham (1859) 26 Benv 165, 5 Jnr. (N.s) 
102 — BOMILLY, M 11., dhsented / rum 
Clark i Clark (1805) 34 L. J Ch 177 , 4 (tiff 
702 , 11 Jnr, (N.s) 820 , 12 L. T. 485 , 18 W. 11 
735 

STUAitr, v -0 [who dissented from the opinion 
that the Wills Act does away with the rule that 
every devise of land, whether in particular or 
gonoial terms, is necessarily specific], — Thcie 
is no olliei distinction m regard to a resi- 
duary devise contained in a will, not within 
the operation of tho Wills Act, and one within 
its operation than this, that that Act makes a 
will within its operation speak fiom the death of 
the testator, unless a contiaiy intention appears 
-P 

Botheiham v. Rotherham and Bethell v. 
Green (18 d 5) 31 Beav. 802 ,— komilly, 
m b , held overruled 

Gibbms r. Eyden (1863) 38 L J Ch 377 ; 
L. B 7 Eq 371 , 20 L T 516, 17 W. B 481. 

[.VIA LINS, v -o , in the eonrse of liis judgment 
stated that when Loul Chelmsfoid levcrsed the 
decision of Kuidoisley, V.-C., ui Henman v. 
Fryer (/ wnt ) ho thereby overruled Rotherham v. 
Rift herltn m and Bethell v. Green.] 

Gibbins v, Eyden, folknoeil. 

Smith, In le, Haimmgton i. True (1886) 55 
L, J. Oh. OH , 33 Ch. U 195 (col. 1098). 

Hensman v Eryer (1868) 37 L. J Ch. 97 ; 
L 11. 3 Ch 420 . 17 L. T. 801 ; 16 W. B. 

1 62 — chelmheobd, L c , rereu.mil (1866), 
,35 L. J. Ch. 745 , L li 2 Ec; 027.— 
KIMDBBHLEY, V.-O., not followed , 

Cullms I. Lowis (1869) L II 8 ISq. 708 — 
BTUAUT, v-c ; Dugi tale r. Dugdale (1872) 11 
lj J. Ch. 565 , Ii, 11. H Eq 234 , 2T L. T.7U6.— 
malins, V.-o. And nee jmt, col. 1094. 

Hensman v. Eryer, followed. 

Laneetield u, Iggulden (1874) L. 11. 10 Ch 136 , 

14 L J Oh, 208 ; 31 L. T 813 , 23 W. B» 223.— 
0.A, , reran)))/) 43 L, j. Oh. 570; L. 11 17 Eq 
556 ; 30 L. T, 156 ; 22 W. 11 726 — BAoon, v -O 

OAlltNS, L.c. — There is nothing in the Act 
(1 Viet. e. 26) to alter the well-settled lule of 
law as to the effect of a residuary devise when 
you know the time at wliioh it was made, namely, 
that for the purpose of payment of debts it is to 
rank pan pu.Mii with the specific devises Then, 
With regtu d to the authorities, it appears ethat 
kmdersley, V -C and the late M.fe took a 
diflerunt vicwfiom that which I have expressed, 
and Stuart. "V.-C , llall, V.-C., and Lord Hatliei- 
loy, when V.-C., took the opposite view. But I 
feel hound to say that I look upon Hensman. ,v. 
Fi ynr, decided by Lord Cholmsfoid, as a diiect 
decision on this partiouhu point. It was a most 
caiefully oonBideied judgment, and was a distinct 
expiession u£ opinion by the judge who was then 


the head of this Court, that tho Wills Act had 
made no alteration in the Law m this respect — 
p 141 

James, lj. — I well recollect, the decision of 
Loid Chelmsford in Ilemmun v. Frye), and the 
extent to which it was canvassed at the time, 
andlivasnevei able to see what answei could 
he made to the principle on which he based his 
judgment, namely, that, the Wills Act said that 
the will must be constiuecl as if it had been 
made just befoie the testatoi’s death, and the 
Couit had only to consider what would have 
been the consequence if it had heen so made 
But, independently of that, I think that the 
decision of Loul Chelmsford is binding upon the 
other branches of the Court It was a decision 
deliberately pronounced foi the putpose of 
settling the diffeienees which esisted between 
tho vanous branches of the Court, and I think it 
ought to have been treated as settling the 
question — p. 142. 

Hensman v Eryer, not followed , as to the 
second of the two points decided hv it. 
Tomkins i. Colthaist (1875) 1 Oh D 626 , 83 
L. I’. 591 , 24 W. It 267 
maljns, v.-c. — IL is urged upon mo that (he 
decision m Henman v. Fryer has been recog- 
nised by the C A as a binding authority in 
Lnnrrficld v. Iggulden , nnrl that 1 must, there- 
fore, follow it in the picsent case The poult 
now raised, however [whether, where the 
lesiduaiy personal estate of tho testatoi is 
insufficient for the pajmieut of Ins debts, 
peeuniaiy legatees and the residuaiy devisee 
will be called upon to contribute rateably to 
make up the deficiency], was not m question in 
Lanerfield v Iggulden niul I think I am still at 
liberty to decide tins ease as I decided Dugdale 
v. Dugdale Being of opinion, therefore, that 
the rule in Hennman v Ft i/ei as to coutubntion 
is not cortect, I must continue to follow tho old 
rule. — p 627 

Collins v Lewis (slip/ a, col 1098), Dugdale 
v Dugdale (supra, col 1093) ; v and 
Tomkins v. Colthmst, followed, 

Hensman v Fryer, not followed 
Farquhaison i l’Toyer (1876) 3 Ch. D 109 ; 
45 L. J. Ch 750, 85 L T 355. 

HALL, V.-C — I am of opinion that it must be 
consulted settled that pecuniary legacies must 
be resoited to befoie teal estate foi payment of 
the debts of the testatoi. The decisions . m 
Collins v Lewis and , . Tomlitnr v Colthnnt 
aie in accoidnnce with the decision of Lord 
Cbttcnliam in relumne v. Seaife (nipio, col 
1091), and I shall follow them. 1 do not con- 
sider that m so doing I am noting m opposition 
to the authority of the O. A in Lanocfteld v 
Iggulden . — p 111 

[Henman v. Fryer was entuely idled on by 
the plaintiffs, hut Hall, V -0 , in deciding against 
them made no special refeienee to the case. 
See , howevei, the argument,] 

Hensman v Eryer, j allowed. 
fciniith, In l’u, Ilanmngtnn v. True (1886) 55 
L. J. Oh. 914 , 33 Ch fc D. 195 (col 1098) 

Harrison v. Harrison, 28 L T 145 — romilly, 
m.b , i noised, (1873) 42 L J Ch. 495 ; L H 8 
Ch. 342 ; 38 L. T. 545 , 21 W. It 104, 490.— C A 
SELBOBNE, L.C., JAMES and MELLISH, L JJ. , 

85—2 
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Bate, In re, Bate v. Bate (1890) 59 L. J. Ch. I 
277 , 48 Ch D 600 62 L T 559 — KAY, J 

[collecting statement m Keton on Deciees 
(4th eel., pp. 989, 990)], discussed 
Stokes, In ic, Parsons 1 . Miller (1892) 67 L. T 
223. — Stirling,' j. See judgment. 

Stokes, In re, Famous v. Miller, fulhnoeil 
Salt, In ic, Biothwood 1 . Keeling (1895) 64 
L. J Ch 494 , [ 1895 J 2 Ch. 20.1 ; 43 \V. R. 500 
— QHITTV, J 

Stokes, In re, and Salt, In re, Brothwood 
v Keeling, fallowed 

Bate, In re, point in, treated 111 orcrrnled 
Roberts, In le. llobeits 1 ltobeits (1902) 72 
L .T. Ch 38 ; [1902] 2 Oh 834 , 87 L T 523 ; 
51 \V R. 89. — KEKEWIOH, J, 


Remit 1 atom of Personalty 

Bootle v. Blundell (1815) 1 Menv 193 , 19 
Yes. 517 , G. Cooper 136 15 B. B 93, 

approt cd 

Houghton 1 Boughton (1S4S) 1 H. L. Cas. 
406.— (TOTTENHAM, L O 

Bootle v. Blundell, refin red to. 

Key r Key (1853) 22 L. J. Oh. 641 ; 4 De G 
51. & a. 73 , 1 E.J B 82 , 17 Jur. 769.— l jj 

Backhouse v Middleton (1670) 1 Ch. Cas 
173 , and Bootle v Blundell, applied 
Metcalfe r Hutchinson (1875) 45 L J Ch 
210 , 1 Ch. D. 591 . — jessel, jr h 

Bootle v Blundell, appiuied 
Iulford v Blaney (1385) 55 L. J Ch. 185 • 31 
Ch. D. 66.— c.A. {pout, col 1099). 

Metoalfe v. Hutchinson, rule applied. 

Green, In re, Baldook i. Gieen (1888) 58 
L J. Ch 157; 10 Ch. I) 610, 60 L T. 225. 
87 IV B. SOU —STIRLING, j. 

Boberts v Walker (1830) 1 Huts & M. 752.— 
LEJWH, m.r. , ill scorned, Allan i Gott (1872) 41 
L J. Ch 671 ; L It 7 Cb 439 , 20 L. T. 412 , 
20 W R. 127 — james and hellish, l jj ; 
followed, Simmons i Bose (1 856) 25 L J Ch. 
615 .BDsS.M k G. 411 , 2 Jur. (N.s.) 73.— 
CRANWORTH. L C. 

Simmons v Bose, c.i plumed. 

Luckeiaft ?. I’udliam (1879) 48 L. J Ch. 636 
hall, v.-C , — Snnuions 1. Rose certainly is the 
si longest anthonty m favoui of the geneial pro- 
position that where there is a (lueotion to convert 
the converted fund must be applicable for pay- 
ment of legacies or debts, as the case may be, 
which ale not dlieetly oidered to be paid out of 
that common fund. But the L,C , in giving judg- 
ment on the second occasion, seems to have felt 
on looking into the authorities that It was neces- 
sary, if 1 may say so, to adveit in rather a 
marked and special manner to the fact, which 
existed in that case of the property being 
directed to be treated as pail of the personal 
estate of the testator — p 688. 


pearson, .T — Tlxe statement, of the facts of 
that: case (Prcnnlt v Chii hosier) as given m 2 Vcrn 
568, is very meagre But tlieie are fortunately 
pieseivcd m Lincoln’s Inn Library the cases 
both of the appellants and the respondents upon 
the appeal to the H. L. I have lefoired to tho-'e 
cases because the facts are much moie fully 
stated lu them. The repot t in 2 Vein stakes 
that the Lord Keeper held “ that the devise to 
the testatoi's wife being in the same clause in 
which slic was named cxecutnx, and not said 
fiee and exempt fiorn payment of debts, she 
must theiefoic take It, as executrix, and the same 
must be applied to the payment of debts,” But 
the question whether the testatoi’s personal 
estate was exonerated by viltuo of the deed 
which he had executed conveying real estate 
to trustees oil trust foi the payment of Ids 
debts, «ns> raised by the cases both of the 
appellants and of the respondents m the 
H L. . . It is to bo obseived that not a 

word is said . . about the wife taking the 
pcixonal estate ns executrix The report m » 
2 Vein states that winch does not appear in 
the recital of the deed in the decree— that the 
trust was for the payment of the testator's 
“debts, legacies, and funeials” Consequently, 
the deed in that case contained all the wurds 
which are contained in the deed m the piesont 
case. The nature of the deed appears fiom the 
lecitnl of it in the ouguial decree It appears 
that by that deed piov ision was made for the 
payment nf the testatoi’s debts, legacies, and 
funeial expenses, out of the trust pioperty, 
and it was only subject to that payment that the 
suiplus was given over to the beneficiaries — just 
as in the piesent case the suiplus is given over 
to the testator's two sons I find it impossible, 
therefore, ro fai to discover any distinction 
between the two oases ; and, if I had any doubt 
about the correctness of the decision, and tlieie 
ivtfs nothing else m the present ease, I should 
feel myself bound by Preach-?. Chit hestei , which 
is a decision of the highest tribunal, to bold that 
the personal estate of the testator m the presenl 
case is not exoneiated fiom the payment ot Ins 
debts — p. 080. 

Bute (Marquis) v Cunynghame (1826) 2 
Buss 275, 26 K. 11 72— ELDON, i.C , 
and Lipscomb v Lipscomb (1868) 38 L J. 
Ch. 90 , L, It. 7 Eq, 501 , 17 IV It 252. 
— M ALINS, V -0., appeared and /allowed 
De Bochefoit r. Dawes (1871) 40 L' J, Ch. 625 , 

L. B. 12 Eq 510 , 25 L. T 456 —MALI NS, y-c 

Lipscomb v Lipscomb and De Rochefort v 
Dawes, rtnisideied itiul questioned 
Leonmo v Leontno (1879) 48 L J Ch. 217 ; 
10 C'h D. 400 j 40 L. T. 359 ; 21 W. R 388 — 
JES8EL, M It. 

Bute (Marquis) v Ounynghame (supra'), 
olmen ed on 

•Lipsoomb v Lipscomb and De Rochefort v. 
Dawes, explained 

Athill, In re, Athill v. Atlilll (1880) 16 Ch |J 
211 , 50 L. J Dll. 123 , 43 L. T 581 , 29 W It 


Trench v Chioheatei^4707) 2 Vera 56S , 3 
Bio l 1 . C (2nd ed.) p, 16, discussed and 
explained. 

Tiott r Buchanan (1885) 54 L J. Ch. 678 
28 Cli. V 446 ; 52 L. T. 248 ; 33 \V. R. 339. 


3uy. — c A 

jessel, M It. — I do not intend to go thiough 
| the cases which have been cited. I have done so 
to a veiy considerable extent m . . Leimino v. 
\Leoiuno, but I will say this, that they aie no 
further a guide to another tribunal in deciding 
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a case upon this subject than any cases of con- 
struction aio a guide to a Court of construction 
an anal her instrument, that is to say, they help 
the Court m considering what the true meaning 
of woids and phiascs may be, but laydown no 
absolute rule which pi events the Court of con- 
struction aiming at its own conclusion trnm the 
winds used, Irrespective of the actual authonty 
of the decided cases not ijpmg decisions upon the 
same instalment oi on the same words — p 223 
.tamer, l ,r. concun ed 

COTTON, T, j . — Buie (jVirrqui s) v. Cnnynqhume 
was much relied upon by the appellants. No 
doubt, the use ot the word “ collateral ” in that 
case in a series of instillments relating to the 
property was held by Lord Eldon to mean that 
the result, of the whole transaction w»b that one 
property was not to lie called upon to provide 
foi payment ol part of the debt; but when It was 
said there m argument that '• collateral" did not 
mean “ secondary,” so as to make tho other the 
piimniy Bocimty, Loid Eldon did not lay down 
'* anv rule say mg that that was the meaning of the 
word He expressly refused to do so, and went 
upon tho whole of tho subsequent, transactions, as 
well as the transactions relating to the creation 
of the pai ticulav security, in determining, as he 
did, that the freehold estate m that case was to 
bunr tho whole of the mortgage, and that no part 
of it was to bo thrown upon the collieuca Bo 
that that case, as it seems to me, cannot ho 
referred to as any authority for the purpose 
of showing that 11 collateral" security means 
“ secondary ” as regards another security for the 
same debt Lipscomb v Lipscomb ami Be 
TMiefmt v. Dames do not establish the pro- 
position that wbeie there is a furthei security at 
a subsequent time, without anything moie, it is 
to bo considered as socoinlaiy us between the 
different persons claiming the two properties 
from the mortgagor. In each of those cases the 
judges came to the conclusion, ns mattei of con- 
struction, that, as rogmds the original debt — for 
there was an additional debt, m both oases — 
tho estate originally mortgaged was pnmaiily 
charged. In neither of the oases was it laid down 
as a general pioposition that, when a security 
is given and theie is at a subsequent period a 
further security, as between the parties claiming 
the two estates, one is considered aB the piimary 
and the other the secondary security — p 225 

Gibbs v Ougier (1806) 12 Ves. 413 , 8 It R 
348 — M B,, ilistinq uisheil. 

Fnrdham r Wallis (1858) 22 L. J Oh 548 , 
10 Have 217, 17 Jur 228, 1 W R. 118 — 

TURNER, V -C. 

Gibbs v. Ougier, apphert 

Buckley \ Buckley (1887) 19 Tj. R Ir, 544 — 

POUTER, M It. 

Pembroke v Friend (181.0) 1 J & H 132; 2 
L T. 742.— WOOD, V-C, rti nan, sort. 

Woolstuncioft i Woolstencioft (18110) 30 Jl., J 
Ch. 22 , (1 Jur (N.S.) 800, 1170 , 3 L T. S88 ; 9 
W It. 42.— Campbell, r.,CJ ; nueniwi 20 L. J. 
Cli, 511 ; 2 Cliff 192 ; 2 L T. 520 ; 8 W. R. 406 


Woolstenoroft v. Woolstenoioft, dwtuni of 

Xj.O., explained 

Eno r. Tatlmm (1803) 32 L. J. Ch 311 , 3 De 
Q. J. & S 443 , 0 Jur (N S) 481 ; 8 L. 1’ 127 ; 11 
W. R. 476.— icnigjjt beuoe and turner, l.jj. 


Eno v. Tatham, followed. 

Moore r, Mooie (4868) 32 L ,T Ch 006 • 1 De 
G. J Sc 3. 002 , 8 L. T. 502 ; 1 1 W. R 790 — 
KNIGHT BRUCE and TURNER, u JJ Anil .see post 

Eno v Tatham, reluctantly followed 
Maxwell » Hyslop (1807) L R. 4 Eq. 407 ; 10 
L T. 000 —MAI. INS. v.-c , affirmed, mm. Max- 
well 1', Maxwell (1870) 39 L. J. Ch 098 , L R 
1 H L GOO , 23 L. T 325 ; 19 W. R. 1 5 — h l (e ) 
HATHERLEY, L O , LORDS WESTBURY, COI.ONSAY 
and CAIRNS 

Woolstenoroft v Woolstenoroft (supni) and 
Eno v. Tatham, reconciled 
Brownson r Lnwrancc (180.8) 37 L. J Ch 361 , 
L R. 6 Eq 1 , 18 L T 143 , 10 W. R 535 — 
ROMILLY, MR J nil are pout. ' 

Stone v. Parker (I860) 29 L. ,T Ch. S74 , 1 
Dr. k Bra 212 , 8 W. It. 722 .— kinders- 
LEY, v -c , Hellish v Vallms (1802) 2 
,T & II 194 • 8 Jm (NS) 864 ,UT 
215 , 10 W R 421 —wood, v,-o. ; and 
Eno v. Tatham, held ui emailed 
Lewis i Lewis (1871) 41 L .1 Oh 195 ; L R. 
13 Eq 218 : 26 L T 655 ; 20 W. R. 141 
MALINS, Y.-o. — The Amendment Act (30 & 31 
Viet, c, 69) has done away with those cases, 
A higher authority — that of Parliament — has 
decided that Eno v Tatham is not to be con- 
sidered as law — p 224 

Eno v. Tatham and Moore v. Moore (supra), 
explained 

Newnrarch, In re, Newmaich i. Storr (1878) 
48 L. J. Ch. 28 ; 9 Oh. 12 ; 39 L T 146 , 27 
W. R. 104.— O.A JESSE r., M It., II AT(G ALL AY 
anil bramweLl, l jj. 

Woolstenoroft v Woolstenoroft (supra, cnl. 
1097), applied 

Eno v. Tatham, Nelson v Page (1868) 38 
L. .1 Ch. 1 38 , L R 7 Eq. 25 ; 19 L. T 
447 , 17 W R 27 .— giepard, v.-o ; New- 
mareh, In re, Newmaroh v, Storr; and 
Bossiter, Iu re, Rossiter v. Rossiter (1879) 
49 L J Ch. 36 ; 13 Ch. D 355 , 12*L. T 
353 ; 28 W R 23S.— JESSEL, M.R., dis- 
cussed 

Buckley i. Buckley (1887) 19 L R. Ir. 544 — 
porter, m h. 

Brownson v Lawrance (supra), not followed . 
Gibbms v. Eyden (1869) 38 L J Ch 377 , 
L R. 7 Eq 371 (supra, eol 1093) 

Brownson v Lawranoe, dissented from. 
SackviRe r. Smyth (1873) L. R. 17 Eq. 153 ; 
43 L. J Ch 194 , 22 W. R. 179 
JESSEL, MR. — It has been enacted that a 
general devise for payment of debts out of 
peisonal estate shall not be deemed to exoneiate 
mortgaged properties , and what is there in this 
case to take it nut of the general rule/ If I 
were to decide otherwise, I should have to hold 
that every devise of a life inteiest in leal estate 
was an expi ession of a contrary intention, It 
does not appear to me that Locke King's Act 
was intended to apply as between specific and 
residuary devises in the way it was licit I to apply 
in Brownson v Iawrun.ee — p 156. 

Brownson v Lawranoe, dissented from. 

Sackville v. Smyth, followed. 

.Smith, In le, Hanmngton i True, Gdes » True 
(1886) 55 h. J. Ch 914 , 33 Ch D, 195 , 55 L T. 
549 , 35 W. R. 103. 
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north, j . — Brownmn v Lawmen is . 
inconsistent with the decision of Chelmsfoid.L 0 , 
m He a 11)1 an v Fryer (*npra, col. 1093), and with 
that of Malms, V -C., in ffibbms v. Eyden (in pm, 
col 1083), m which case the V.-O pointed out 
that Lord Bomilly had, m linn union v Lnmrance 
overlooked Uensmnn v Foyer, which decided 
that a icsiduary devise is still specific I cannot 
follow Beowu.ion v Lam a nee without departing 
flora the decision of Jessel, M B., in Saelti tile v. 
Smyth. I am unable to find anything else m 
the will to take the case out of the general mle 
except the words “ absolutely to do with as she 
thinks proper ” Hut that is no nioic than a gift 
to the widow m fee , it does not say that she is 
not to take the house subject to its proportion of 
the moitgage debt. It would come to this that 
cveiy devise of ail absolute interest in real 
pioperty would be an expiession of a “contrary 
or other intention " I cannot follow Brawnson 
v. hverancr , I prefer to follow the later 
decisions — p 91 1, 

Solomon v Solomon (1864) 33 L J Cli 173 , 
10 Jui (n S ) 381 .10LTM, 12 \V B 
540 — llojiILLY, M It , appealed. 

IVormslev’s Estate, In re, Mill r Wormslcy 
(187(1) 4 Cli D (11)5 46 L J Ch. 102 ; 25 W K 
141 

HALL, v -C — I consider that the decision 
in Salomon v Solomon was clearly n decision 
that leaseholds are not included in Locke King’s 
Act That has been the law foi a long time, 
and I have no doubt that it has been acted upon 
In many cases Moreovci looking at the Act, T 
must say that I myself should, m the absence of 
that dec won, have taken the same view I 
desire, therefore, that it be understood, not only 
that I , follow the decision of the M B, in 
Solomon v Solomon , but that I construe the Act 
in the same manner as he did — p GfiC 

Haaoox r Abbey (1805) 11 Ves. 179 ; 811 It. 
124, distim/ioshed. 

Biekham / Cinttwell (1838) 7 L. J. Ch. 19.s , 
3 Uyl. & Cr. 763 ; 2 Jnr 342 — cotxenham, l o. 

Bickham v Crnttwell, tent applied. 

Browne v. Groombridge (1819) 4 Madd. 495 , 
20 K B 326 —leach, v.-C , not followed. 

Daore v. Patnoksou (1860) 29 L. J ‘Ch, 846 , 
1 Dr A; Sm. 182, 6 Jui (N.S) 863 ; 8 
IV 3t. 647. — KiNUEitSLEY, v.-c,, apprinrd. 

lulford r. Blaney (1885) 31 Ch D. 66 , 65 L. J. 
Ch 185 , 34 W R 109 ; 54 L T 287.-C A , 
tueymy 29 Ch. D. 143 ; 68 L. T. 17; 83 W B 
630 —bacon, v.-C 

HALSBtrjiY, L c — There lemams another point 
which lyis been argued before us with great 
ingenuity by Mr. Stilling 1 must admit in his 
favoui that 1 do not see how Browne v Groom - 
bridge, to which he has referred, could have been 
decided or argued as it was without the point, 
that he hab impressed upon us being before the 
mind of the Court— hut I must say that the 
decision has not passed at present into such a 
condition of authority that we cannot venture to 
differ from it It is admitted that if the personal 
estate is diiected to he exonerated out of the real 
estate the exoneration ceases so far us regards 
any personal estate which becomes undisposed of. 
Why should not the same rule apply to a duee- 
tion to exonerate the general personal estate out 
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of a particular fund of personalty ? I can sec no 
reason for a distinction between the two cases. 
The text-books are silent upon any such distinc- 
tion. Browne v GmmbrUltjo has not boon 
referred to as supporting it, and so far as I know 
the distinction between personally and realty in 
that respect has novel since been discussed 1 am 
tlierefoie not disposed to be bound by tlinl case so 
as to establish what appeal s to me an arbitral y 
and unreasonable distinction — p. 63. 

liniji.ky, l .T.— There is another point, as re- 
gards the leaseholds Mr. Stilling contends 
that where a fund of peisonally is set apait In 
exonerate the general personal estate it is to be 
applied m exonerating lapsed gifls, as well ns 
those which take effect, and ho refers to Browne 
v. Groombridge, which he contends has decided 
that point ra his favour. It would scorn that 1 he 
Couit must have so decided, but I ran very much 
shuck with the fact that it does not seem 1o 
have been treated as settling the law on this 
point I cannot find any trace of it ill any text- 
book, and I cannot see upon what rational prin- 
ciple such a distinction bet, wceu personal estate 
and real estate can bo drawn It seems to me, 
therefore, that it is open for us to say that even 
if the Court did in lhat ease decide the point, it. 
never has become part of the law. — p, 64 

PBY, L J — Upon the second point I conceive 
that the general rule of law is that, which was 
laid down by Kimlerslcy, V.-C , m Lucre v. 
Patnekson. He says there , 11 It is a general 
rule, in the absence of any expression of intention 
to the contrary, that if a testator chaiges real 
estate with payment of debts in exoneration of 
his peisonnl estate, and bequeaths (ho personal 
estate to particular individuals, he is hold to have 
intended to exonerate his peisonnl estate for the 
benefit only of those legatees , and, theicfnre, if 
the bequest of the personal estate fails, whethei 
by the death of the legatees m the lifetime of 
the testatoi, or by reason of the Statute of Mort- 
main, so that the peisonal estate goes to othor 
persons than those intended by the testator, 
those persons are not entitled to the benefit of 
the exoneration,” That enunciation of the rule 
no doubt applies to oases where thoie is a confiict 
betweqji real estate and personal estate , but m 
my view it is only a branch of tho more general 
principle — that where. i he gift to the person 
intended to be benefited by the exoneration fails, 
the exoneration itself fails, the right to the benefit 
of tho exoneration being in fact a part of the 
legacy which fails That pi inciple appli es m my 
mmd whether the property dealt with be realty 
or personalty, and I think we should be wiong if 
we drew a distinction between them on the 
ground of a doubtful ease in which the point 
appeals never really to have been insisted upon 
and was not dealt with in the judgment — 
p 6(1 

Daore i. Patrickson, ref erred to 

Lacy, In re, Boyal General Theatrical Land 
Association r Kydd (1809) 68 L J. Ch 488 ; 
[1899] 2 Oh. 149 , 80 L T. 706 , 47 W. B. 064 — 
STIRLING, J. 

Vandeleur v. Vandelenr (1835) 3 01, & E. 82, 
9 Bligh (NS) 167, LI. k G, t Bugd 241, n.— 
H l. (Ill ). brougham, l o , diHcutseil, Jenkmson 
V. Harcourt (1854) 23 L. J. Ch, 785 , Kay 688 , 
2 W B 688. — wood, y -o ; dicta followed, Adair 
r. Carden (1S92) 29 L. B Ir, 469.— porter, m R. 



J enkinson v Haroourt (supra), ih it i Hq u idled 
Anthony, In re, Anthony r. Anthony (189.1) 
<■*2 L .1 ('ll. 1001 , [ 1 899] 9 Oh. 198; ,9 It 071 , 
(19 L T 800, II W R. 667 — KEKEWICH, J. , 


Cooper v Jarman (1 800 ) 30 L J Cli 85 ; 
1/ It 3TCi| 98, 12 Jm. (N S).‘)56 , 16W It 
• 1 1 2. — iiOMTLT.y, m u , toll owed 

T>ny, In 10 , Day r Sprokc (1898) 07 L. ,1 Cli 
(119 , 79 U T 1.17. — NOR'fu, j 


Drhti anil Liahil itiei. 

Hawes v. Smith (1073) 2 Dev 122 ; 1 Vent, 
208, tliMipprured, 

Mcgar r Atkinson (1789) 1 H B1 102 
heath, ,t — -It is very difficult. to reconcile that 
ease with any tiue principle of law — p 101 

Ashby v Ashby (1827) 0 L J (0 8) K. 11 
-II ; 7 IS & O 444 , 1 Man, & By. 180 ; 31 
, It It 242 — k b , eonsulereil, 

IlayneR r Foishaw (1853) 22 L J Cli 1000 , 
llTInro98;17Jur 980;1W.II 316.— WOOD, V-O. 

Ashby v. Ashby and Haynes v Forshaw, 

roiisideenl. 

Emhall r Farhall (1871) 41 L. J Ch 146 ; 
L It. 7 Cli 123 , 25 L. T. 686 , 20 W 11. 157 — 
L.JJ. ; rewninif 40 L J. Ch 728, L It 12 Eq. 
98 —BACON, v'-0 

HELLISH, L J —Now the only doubt that has 
been lniscd, arises fiorn what was said by 


Chelsea Waterworks v Cooper (1793) 1 
lisp. N P. 275, commented on 
Norman i . Bnldry (1834) 6 Sim 021 — shad- 
well, v c 


Norman v Baldry, obxeneil an 
King v Maloott (supra) and Bead v Blunt 
(1832) 5 Sim 567.— v -o . dixtiugii txlted 
Atkinson /. Grey (1853) 1 ,3m. to G 377, 18 
Jm 282 — STUART, v.-o 

Bead v Blunt, followed 
Wentwoith i\ Chevill (1837) 26 1, J. Ch 
760 , 3 Jill- (N.H ) 805 , 5 W It 743 — kintiers- 
LEY, V -C 


Potter, In re, Potter v Potter (1883) 50 
L. T. 8 . — bacon, v.-o. , Webber v Webber 
(col 1101) , and King v Malcott, applied. 
Parry, In re, Scott r Leak (1889) 12 Ch U 
570 , 61 L T 380 ; 38 W It 226 —NORTH, j 

Blount v Hipkins (1834) 4 1 J Ch 13 , 7 
Sim 43; 40 B B. 74 — Y.'-C , followed 
Jacques i Chambers (1846) 16 L J Ch. 2 13 , 
4 Eailiv C'as 295, 499 , 11 Jur 295 , utrying 
S. C 15 L .1 Ch 226 ; 2 Coll. C. O. 135 — knight 

BRUOE, V -0. 

Jaoques v Chambers and Barry v Harding 
(1814) 1 Jo. & Lat 175 , 7 Ir Eq. R 313 
— L c , foil owed 

Blount v. Hipktns and Marshall y Holloway 

n M901 s S!,,„ 1 (in _V .r ...mi .... 


says ... is really explained by the instance 
whioh he puts afterwards, and that he did not 
menn to say that unless the mattei arose out of 
a contract or something done by the testator it 
could be money paid to liis use ns executor 
Littlednlo, J. does not share the doubts of Lord 
Tenterden nmi Bayley, J. lays down very 
plainly what I apprehend is peifectly clear law 
—that the debts contracted by the execntoi 
cannot come into competition with llie debts 
contracted by the testator m respect of their 
being paid out of tho assets — p. 149, 

Haynes v Forshaw, applied 
Quealc’s Estate, Tn re (1880) 17 L. B Ii„ 361. 
— C A. NAISH, L.C , IriTZG-IBEON and BARRY, L JJ. 

Webber v. Webber (1823) 1 L J (o.s.) Cb 
219 ; 1 Sim & S. 811 ; 24 B. B 180 
referred- to And see post, col 1102. 

Lynar v Mills (1805) 2 t-'ch & Lef 88S — 
REDE&DALE, L O., applied 
King r Malcott (1852) 9 Haro 692— turner, 
Y.-C. And see post. 


Moffett v Bates, explained 
Fairtlongb r. Johnstone (1865) 16 Ir. Ch. B 
442.— M r. 


Whitmore v. Oxborrow (1842) 12 L. J. Oh 
21, 2Y.&C.C C. 13, 6 Jui.985 — v-c , 
and Blount v. Hipkins, applied 
Hargi eaies, In le, Dicks r. Hare (1890) 69 
L. J. Cb. 375 , 44 Cb D 236 ; 62 L. T. 819.— 

C A COTTON , LINDLEY and LOPES, L JJ. 


Armstrong v. Burnet, 

Addamb r. Eenck (1859) 23 L J. Cb. 591 ; 26 
Beav 384 ; 5 Jur (N S.) 588.— romilly, m it. 


Jacques v Chambers (rnpra), questioned. 
Armstrong v. Burnet, approietl 
Day 'i Day (1860) 1 Di. to Sm 261 , 29 L 
ill 466 ; 6 Jur. (N Si) 365 , 2 L, T, 167 , 8 W 


J 

K 


1 KINDEKSLEY, v.-0 — I do not see any reason 
to put on the same footing calls made after the 
teslaloi’s death which are necessary, not for 
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ltii.tiii^ the testator a complete shareholder 
butfoi lenderlngtho undertaking itself a working 
concern Having regard to the cases, I cannot 
help thinking that if the learned judge who 
decided Jaegues v. Chambers had not thought 
himself hound bj Blount v Hipliius and Barry v 
/[aiding (supra), he would not have arrived at 
the conclusion that he did arrive at. I think the 
M It m Armstrong v Burnet felt some difficulty 
in reconciling the decision in that case with that 
which he felt to he the just principle, and upon 
which he decided Atlihims v JPcricjt, namely, 
that the quest inn depends entirely upon this, 
whether the call was rnnde befoie or after the 
testator’s death — p 268 

Marshall v. Holloway (supra, col. 1102), 

Fltzwilliams v Kelly (supra') and Arm- 
strong v Burnet (supra), referred to 

Hawkins v Hawkins (1880) 13 Oh D 470 , 
42 L T 806 ; 28 tV E. 520 —O A 
JESSEL, At. It , BAGGALLAY and COTTON, 
L JJ . a /) in nvetl 

Ecclcs i Mills (18118) 67 L. J P. O 25 ; 1.1898] 
A f! 300, 78 L. T 200; 40 IV K 398— PC 
HALSBURY, I, C . LORDS WATSON, HOBHOUSE, 
MACNAOIITEN, MORRIS, SHAND, I1AVEY and SIR 
It COUCH 

FitzwilhamB v Kelly; Day v Day (supra, 
col 1102), Hawkins v. HawkinB ; and 
Eccles v Mills, discussed and applied 
Betty, In re, Betty r Att-Gen (1899) 68 L. J. 
011 435 . [1899] 1 Ch 821 , 80 L. T. 075 — 
NORTH. J. 

Jervis v Wolferstan (1874) 48 L J Ch 809 ; 
L It 18 Eq 18 , 30 L T 452.— JESSEL, M R , 
disoussmJ, Frasoi (or Eobmson) r Murdoch 
(1881) 0 App. Cas. 855 , 45 L T 417 , 30 W It 
102 — HL (SO.) (sec post, col 111)5), Att.-Gen 
r Muiray (1887) 20 I, H Ii 124— c A ash- 
bourne, IC, I’lTZGIBBON and BARRY, I, JJ ; 
Knott, In re, Bnx r Palmer (1887) 66 L J Ch. 
318 ,*J6 L T 1 01 , 85 IV. E 302 —STIRLING, J , 
Hobhs r Wayet (1887) 56 L J Ch. 819 . 30 
Ch D 250, 57 II T. 225, 36 W. E. 73 — 

KDKIIYVICH, J 

Jervis v. Wolferstan, uppuned 
Kershaw, In re, Whittakci r, Iveishaw (1890) 
60 L J Oil. 9 , IS Ch D 320 ; 63 L T 203 , 39 
IV. E. 23.— C.A ; a (/inning NORTH, J 

cotton, T, J. — Now if 'an executor pays the 
money to the residual y legatee with knowledge 
of a debt, and he is afterwards obliged to pay 
that debt, he no doubt, cannot call on the 
residuary legatee to refund It is said that here 
theie was notice of a debt But there was no 
debt until a call was made. There was only a 
liability which might become a debt. In Jems 
v. IVolferstan it was held by Sjr G Jessel, M E 
that notice of liability when the executor pays 
over a resulne, does not take away his right to 
make the residuary legatee lelnnd if it aftei- 
wards becomes a debt It is tine that the M E 
speaks of the* shadowy nature of the liability in 
that case ; but he does not pioceed on that, he 
goes on the principle tlift notice of a mere 
liability is not enough, theie must be notice of a 
debt — p 11 

PRY, l.t to the same effect bowen lj 
concurred. 


Steel v Eorke (179S) 1 Bos & P 307 — k 
and iandon v Ferguson (1827) 3 Ei 
349.— M R , followed 


Turner, In re, Walti 
Ch. 232 , 3 K E 413 


ner (1804) 
(N s ) 147 


758 , 12 W E. 337 —wood 



Turner, In re, Walter v Turner, followed ^ 
Van Gheluivc v. Nerinckx (1882) 51 I J dll 
929 , 21 Ch D. 489 , »47 L T. Hi ; 30 W. E 
789 —PRY, J. 

Van Gheluiva v Nerinckx, approved 
Illidgc In re, Davidson r lllidgc (188 4) 53 
L. J Cli 941 , 27 Ch 1) 478 ; 51 L. T. 523 ; 33 
W E 18— C A (supra, col 1070) 

[The case is not mentioned in the report in the 
Law lleports ] 

Carrying on Trade of Deceased. 

Hankey v Hammock (or Hammond) (1781) 
3 Made! 148, n , Buck 210 — M it . over- 
ruled 

Garland, Ex parte (1803) 10 Ves 110 , 1 Smith 
220 ; 7 E E 352.— ELDON, L C. 

Garland, Ex parte, and Hankey v. Hammook, 
distinguished 

Richardson, Ex parte, Hodsou, In re (1818) 
3 Madd 138 1 Buck 202 , 18 E, R 204 — 
LEAOH, V.-C. 

Hankey v Hammond, discussed 
H'Neillie r Acton (1S53) 28 L J. Ch 11 , 4 
De G. M. 6: G. 74 1 ; 7 Jm 1041 , 2 Eq R. 21.— 
knight biiuoe and turner, Wj , reversing 
22 L J Ch. 820— STUART, V.-O. 

M'Neillie v, Acton, approved, 

Ashworth r. Outrarn (1877) 40 L. J, Ch. 087 , 
6 Ch D 923 , 37 L T. 85 , 25 W. E. 890 — o.A 
OOLERIDGE, C.J., JAMES, LJ, and B AGO ALLAY, 
J A 

M'Neillie v Aoton and Hall v Fennell 
(1875) Ir E 9 Eq 015 -ball, L.c and 
CHRISTIAN, L.J., discussed. 

Devitt Kearney (1883) 13 L R Ir, 45 — o A 
law, l o , may, a J and pitssgibbon, L.j. , s urg- 
ing 11 6. It Ir, 225 — v.-o, 


Garland, Ex parte, nut applied. 

Edmonds, Ex parte, Boater, In 10 (1802) 4 
13e G. F. & J 488 —knight bruois and turner. 


Hankey v Hammook (supra,), not applied 
Garland, Ex parte; Eiohardson, Ex parte 
mid Cutbush v Cutbush (1840) 8 L J 
Ch 175, 1 Beav 184; 8 Jur 142 — 
LANGDALE, M.R., discussed, 

Owen r Delamere (1872) 42 L J Oh, 232 ; 
L. R. 15 Eq, 134 ; 27 L. T 047 ; 21 W E 218 
— BACON, V -O 


Garland, Ex parte, and Owen 

r discussed. 

Fail-lamb (m Fan-land) v Percy (1 
P. 11, L. U BP, 217 , 32 L, T. 4C 


B97 — SIR J. IIANNEN 


v. Delamere, 

1875) 44 L J 
05 , 23 W. E 


Garland, Ex parte, explained.. 


Edmonds, Ex parte, Beater, In re, applied 
Owen v Delamere and Fairland v Percy, 
distinguished. 

Johnson, In re, Shearman v Robinson (1880) 
40 L. J. Ch. 746 , 15 Ch. D. 548 ; 43 L. T 372 „ 
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2!) W, R 108. — .tessel, m, r. A ml see post, 
col, 111)1), 

Garland, Ex parte, fallowed. 

Fraser (or Robinson) i. MiulIooIx (1881) 6 
App. Gas. 8(53 , 13 L T. 417 ; 30 W. It. 162 — 

H.U (HC,). 

LORDS HELBORNE, BLACKBURN and WATSON 

all followed Garland, JAoparte lord Blackburn 
further said In .Terns v. Wolferstan [supra, 
col. 1108] the M It. goes so fai as to say, “ I take 
it to be a genet ill ] ulc that where persons accept 
nl the request of another, and that other is a cestui 
que trust , lie is personally liable to indemnify 
tlic trustees foi any loss accruing in the due 
execution of the trust.” Peihaps this rule is 
ton broadly stated, ns something must depend on 
the nature of the tiust and of the interest of the 
cost ui que trust, but it is not necessary now to 
say more than that, this lule has no application 
to a case where the maker of the trust is not 
a or. stm que trust . . . (p 872), The extent of the 
■'right which trustees have to be indemnified, 
and the manlier in which creditors can by 
ciicuiLy work it for then- own benefit, weie 
discussed by the M It. in Johnson, In re (supra) 
The M 11 there says what Garland, la.o parte 
decides is “ that the claim of the creditors is 
limited to the assets devoted to trade.” — p 875. 

Garland, Ex parte, considered 

Strickland i. Symons (1884) 26 Oh. D. 215, 
53 L, J Ob. 582 ; 82 W. It. 88!).— C.A. 

HELBOHNE, L.O.— On this settlement it is cleai 
that it was intended that the asylum should be 
cai ned on by Ur Sabben and not by thetmstees : 
and that if he did not carry it on it should be 
sold with the goodwill It is, therefore, impossible 
to compare the case with Gurlaml, Rx parte , and 
Johnson, In re, and the other cases where there 
has been an express direction by the testator to 
cuny on a business, and wheie he specially 
appropriated pait, of his piopcityfor that pur- 
pose. Those outhortties proceed on this principle, 
that where a particular part ot a trnst estate 
is specifically dedicated to a partionlai purpose 
winch involves trade debts and liabilities, it is a 
trust to uso it for that particular puipo^e, and 
the trustee, though personally liable for the debts 
which lie contracts in tlic course of the business, 
has a light to be paid out of the specific assetB 
appropualcd for that put pose, and the trade 
creditors are not to be disappointed of payment 
sofai as the assets so appropriated are concerned 
But the authorities tend to limit that doctline 
rather than to extend it. Oarlanil, Re parte, 
shows that the creditor can only have lecourseto 
the particular part of tho piopeity of which 
there has been such an express dedication ; and 
tho right cannot be extended beyond that, either 
in bankruptcy or in admmistiation. And that 
applies even 'to cases in which the trustee has 
merely done liis duty ill carrying on the business, 
and where he may be entitled to an indemnity 
for tho expenses incurred by him. — p. "SIS. 
cotton and fry, L.JJ concurred. 

Garland, Ex parte, and Johnson, In re, 
Shearman v. Bobinson (supra), principle 
applied. 

Blundell, In re, Blundell i. Blundell (1890) 59 
L J Oh 269 ; 44 Ch. D. 1 ; 62 L. 1\ 620 ; 
38 W. R. 707.— c.A cotton, lindley and 

LOPES, L.JJ. 


Abbott v. Parfltt (1871) 40 L. J Q B. 115 ; 
L. B 6 Q B 34G , 24 L. T 469 , 1!) W R 
718 — Q B., followed. See post, col 1111 

Dowse i. Gorton [1891] A. G 190 , 60 L. J Ch 
745 • G4 L. T 809 , 40 W. R 17 — h.l. (e ) 
LORDS HE [ISO HELL, IIAOHABHI'ES and H ANNEX ; 
in eying S. G. mini. Goiton, In re. Dowse i. 
Gorton (1889) 58 L. J. Ch. 403 ; 40 Ch D 530 ; 
60 L. T 305 ; 37 W. R. 341.— o.A. COTTON, 
LINDLEY and LOPES, L.JJ. 

loud hekschell.— With all deference, I am 
unable to coucui in the distinction drawn [by 
the G. A.] between the assets which come into 
the hands of the executors at the time of the 
deatii of the testatoi, and property which, in 
the capacity of executors, they afterwards, 
acquire A bbott v Purjitt seems to be a distinct 
authority that pioperty so acquired is as much 
assets of the testator as that which was in his 
possession at the time of his death. It was theie 
held that the puce of goods sold to the defendant 
by the executors, who had earned on then 
testator’s business, no pait of the materials 
of which had belonged to the testator, would, 
when recovered, be assets of the testator , and I 
do not think it possible, on pnnciple, to maintain 
the suggested distinction, — p. 198. 

Bowse v, Gorton principle applied, Owen, 
In re, Knsby, Dyke & Go r. Owen (1892) 06 
L T. 718.— KEKEWICH, J, , Brooke, In re, 
Brooke i Brooke (1894) 64 L. .1. Ch 21 , [1894] 
2 Ch 600 , 8 E 444 , 71 L T. 398 —KEKEWICH, 
J , discussed, Millaid. In le, Yates, Ex paite 
(1895) 72 L. T 828 —o.A. A l smith and 
KIRBY, L.JJ. ; ESHER, M.R dlsseiitinq , reversing 
2 Mansou 56.— V. WILLIAMS, J. 


Bowse v. Gorton and Brooke v. Brooke, 
applied 

Hodges i, Hodges [1899] 1 Ir. E 480.— 

PORTER, M.R. 

Bowse v. Gorton and Evans, In re, Evans v 
Evans (1887) 34 Ch D 597 ; 56 L T. 768 , 
35 VV E. 580 —C.A. COTTON, LINDLEY 
and lopes, l.jj , applied " 

Johnson, In re, Shearman v. Bobinson 
(supra, eol 1104), diwiissed. 

Jennings i. Mather (1900) 70 L. J Q B. 53 , 
[1901] 1 Q, B. 108; 83 L T 506 —KENNEDY 
and L AWRANCE, JJ , affirmed, •( 1901) 70 L, J.K, B 
1032 ; [1902] 1 K B 1 ; 85 L. T 396 , 50 W R, 
52 ; 8 Mansou 392 —o.A. oollins, m.r , stir- 

LINO- and MATHEW, L.JJ. 


Johnson, In re, and Bowse v. Gorton, dis- 
cussed and explained 

Frith, In le, Newton r Rolfe (1902) 71 L J 
Ch. 199 , [1902] 1 Ch 842 , 86 L T. 212 — 
KEKEWIOH, J. 


Morris, In re (1889) 23 L, B. Ir 333.— 
POUTER, M R., followed. 

i M’Aloou i . M’Aloou [1900] 1 Ir E. 371 — 
CHATTEHTON, V.-C. 


Distribution. „ 


lookyer v Yade (1741) Barnard Ch. 444 — 
HARDWIOKE, B.C , and Boss’s Trusts, In 
re (1871) 41 L J Ch. 130, L. E 13 Eq 
286 ,25 h T. 817 , 20 W. B 231 — 
wiokens, v.-c , followed 
Natt, In re, Walkei » Gammage (1888) 57 
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L J Cb 797, 37 Ch. D 317: 5S L T 722; SG 
\V. B 348,— -SOBTH, J 

Natt.In re, "Walker v. Gammage, followed 
Yalpnnne i. Fitzsimons (1S93) [1894J 1 Ir. H 
93 — PORTER, .« H. 

Hatfeild v, Minet (1877) 4fi L J Cli. 812 — 
HALL, V -c , rrfe"\ed, (1878) 47 L J. f'll 712 , S 
Ch II. 13(> ; 38 L T G29 , 26 IV K 701.— c A 
■TAMER BAGUALLAY aB(l THESIGF.lt, L .T.T 

Goodman v Goodman (1802) 3 Gill G43 , 6LT 
1,41 — sruAitT, v -c. , niul Boyeo v Bedale 
(18G3) 33 L J Cb. 283 . 1 H A M. 7<IS . 
1(1 L T 131 , 12 W R 232.— wood, v -C , 
considered 

Wilson's Trusts, Inre (1865) 35 L .T Ch 243, 
L II 1 Eq. 247, 13 L T 57G , 14 W R. 
Hil. — KTNDElihLEY, v -0 , aftirmed, mint 
Shaw t Gould (1SGS) 37 L J Ch 433 , 
LUSH L 55 ; 18 L. T. 833.— H.L (r. ), 
folloired 

Goodman’s Trusts, In ro (1880) 49 L. .T till 
803 , 14 Ch D 619 , 13 L T 14 , 28 IV R 902 
—TERREL, M.H , reiersed, post. 

Wilson’B Trnsts, lure, discussed 

Boyesv Bedale, ilisappioicd 
Goodman’s Trusts, In le (1881) 17 Ch D. 26G , 
50 L J Ch. 425 , 14 L. T 527 , 29 W B. 586 , 
rerecsing 8 L' Quip) it'). 

COTTON, L J — fn Moyos v Bedale the question 
was on the construction oE a bequest in the will 
of a domiciled Englishman to the children of a 
person named. The Y-C held that n child 
exactly in the same positiun as Hannah Pieret 
vi ns not entitled innlor the bequest. He said that 
the will being that of a domiciled Englishman 
must buconstiuedaccoidmgto English law, which 
in my opinion is correct so far ns to rcquuo that 
this word “children” shall he construed “legiti- 
mate children ” But he held that English law 
recognised ns legitimate only those children hom 
m wedlock This, though correct as regards the 
children of peisons domiciled m England at the 
timeeof their birth, is, m my opinion enoneous 
as to children born of parents who at the time of 
the hath were domiciled in a country by the law 
of which t he cliilili en were legitimate The Y -C , 
at the end of his judgment in Boges v. Bedale, 
expressed Ihb opinion that any claim under the 
Statute of Distnbntions would be dealt with in 
the same way . There is, therefore, a conflict 
of decisions and, m my opinion, the decision in 
Boyes v Bedale is contrary to principle, anil 
erroneous — pp. 295, 296 
JAMES, L.J. conenned. 
lush, L j dissented See judgment 

Goodman’s Trusts, In re, applied. 

Lindo, In re, Fori eat lei i . Buddecum (1881) 72 
L.T 44 — fry, J 

Boycs v, Bedale ; Goodman’s Trusts, In re, 
and Wilson’s Trusts, In re, ohm ed on. 
Andros In re, Andros r. Andros (1883) 52 L J, 
Ch. 637 , 24 Ch. D. 637 ; 19 L. T 163 ; 32 W E, 
30,— KAt, J * 


Goodman’s Trusts, In se, explained 
Grove, In re, Yaucher i. Treasury Solicitor 
(1888) 58 L J. Ch 57 ; 40 Ch D. 216 ; 59 L T. 
587 , 37 W. R. 1. — C.A. COTTON, fry and 
LOPES, L.JJ, 


Andros, In ro, Andros v. Andros, dimmed 
Grey’s Trusts In 10, Grey r Stamford (1892) 
61 L J Ch 622 ; [1892] 3 Ch 88 , 41 IV 11 60. 
—STIRLING. J. 

Goodman’s Trusts, In re, and Andros, In re, 

refer red tn 

Fergusson’s Will, In 10 (1902) 71 L J Ch 380, 
[1902] 1 Ch 4S3 , 50 IV It. 312— BYRNE, J 

Wheeler v Sheer (1729) Mm 302, fallowed 
Beard v Beard (1744) 3Atk 72, mil foUowtd 
Bickford i Brown (1856) 25 L J Ch 702 . 2 
K Is .1 126 ; 2 .Tur. (NR) 781 , i ff II 173 — 
WOOD, V -C -l«f/ nee pint, col. 1 133 

Walton v, Walton (1807) 11 Yes 318 — 
GRANT, m R , dictum commented on. 
Steuart, In ic, Stewart i Slowart (1880) 49 
L J Ch 703, 15 Ch D. 539 , i8 L T 370 , 29 
IV. R 275.— JERSEL, M.U 

Wilkinson v. Atkinson (1S23) T & It 255 ," 
1 L. .7. (o.R.) Ch. 222 , anil Fitzgerald y 
Field (1826) 1 Russ ilfi , 4 L. J (OR) 
Ch 171 , 25 R. R 197, diseimed 
Hartoi Meredith (1881) 13 L. It Ir, 841,— 

CHATTEItTON, V 0 

Stewart, In re, Stewart v Stewart, diitin- 
(I li hlted, Limpus v Arnold (1884) 5i L. J. Q B 
85 ; 15 Q B D. 300 , 33 IV R. 587 -O A ; 
dimmed, Lacy, In re ( ’supra , col. 1100), 

Vaohell v. Jeffereys (1701) Pro Ch 170 , 
Wheeler v. Sheer (supra ) , Wilkinson v, 
Atkinson, and Cowper v Soott (L731) 
7 P. Wins 119, dismissed and distinguished 
Stewart, In re, and Walton y Walton 
(supra,), discussed 

Harte v Meredith, approved and followed. 
Foul, In ro, Foul j Ford (1901) 71 L. J Ch 
24 , [1902] 1 Ch 218; 50 IV R 91 —buckley, 
J (sec judgment) , aJRmed, [1902] 71 L. J, Ch 
778 , [1902] 2 Ch. 605 , 87 L T 1 13 , 51 IV It 
20 —C A 'V WILLIAMS, ROMER and MATHEW, 
L ,TJ. 


9 Refunding Legacies for Creditors. 

Gillespie v Alexander (1826) 3 Russ 130, 27 
R R So — eldon, LC , followed, Graig r 
Somerville (1830) 1 Russ & M, 388 — lynd- 
hurst, lo , applied, Maich r Russell (1837) 
6 L J Ch. 808 ; 3 Myl & Or, 31 ; 1 Jui 588 — 
Tottenham, L.O. , distinguished, Davies i, Nicol- 
son (1S58) 27 L J. Ch 719 ; 2 Do G & J 098 ; 5 
Jnr (ns) 49; 6 IV R 381, 790— knight 
budcb and turner, l JJ ; reversing 4 Jur (N.s.) 
231 — Stuart, y -a j approved, Ridgway r Ffew- 
steacl (post) , M‘Murdo,In re, Penfleld r. M'Murdo 
(1902) 71 L, J Oh 691 ; [1902] 2 Ch. 684 ; 86 
L.T.814, 501V B, 614. — c A, (post). 


Dilkes y, BroaSmead (1860) SO L J Ch. 
268 , 2 De G. F. & J. 5(H) , 7 Jur (n s ) 
50 , 3 L T . (105 ; 9 W.B 238 —CAMPBELL, 
i l o , discussed 

Gregory v Gregory (1820) G Cooper 201 , 
affirmed, (1821) Jacob 681 , 14 R R. 244, 
distinguished 

Ridgway r Ncwstead (1861) 30 L J Oh. 889 , 
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:l a F. & J. 471 ; 7 Jar (ns) 4(51 ; 4 L T 
4!I2 , i) W II. 101 — CAMPBELL, L.C 

Bidgway y. Newstead, explained, and 
followed 

Blake r Gale (1886) 82 Oh. D 571 , 155 L. J. 
till. 559 , 55 L. T 281 , 84 W. B. 555 — Q A 

cfoT'L’ON, l .T — The present case la not at all 
like Jiidi/ioai/v'. Xeiostead in its cii cu instances , 
but in luy opinion that case ’lays down a principle 
applicable to the piesent, viz., that as the right 
of iho creditors In follow assets which have been 
distributed wilhout providing for their debt is a 
light only in equity, equitable considerations, if 
sufficiently weighty, will make it the duty of the 
(Jonrt no! to grant, that equitable relief to which 
under ordinary circumstances creditors are en- 
tailed, — p 578. bowen and fry, l JJ. concurred 

Bidgway v. Newstead aucl Blake v. Gale, 

distnie/unlied, 

Leahy r De Moleyns (1895) [1896] 1 Ii. R. 

"Son — c a, 

M'Murdo, In re, Penfleld v. M'Murdo 

( [supra ). applied 

Leahy v De Moleyus, explained, 

Beattie i Oorchiei (1902) [1908] 1 Ir II. 1 — 
c.A. 

Harman v. Harman (1685) 2 Shower 492 ; 3 
Mod 115, referred to. 

Blake v Gale, t list i agin shed . 

Elurtyer, In re, Wingfield r Erskme (1898) 
67 L. J Oh 620 , [1898] 2 Oh 562 j 79 L. T 
298 , 47 W. R 5 

homer, j. — S ince Harman v Harman it has 
been considered settled law that, an executoi 
who pays creditors without notice of the existence 
of a ereditoi of higher degree is not liable to 
account for the sums bo paid at the instance of 
that creditor. . . . The plaintiffs referred to 
HI n he v Gale, whore execntois who were also 
some of the resiiluaiy legatees and hod retained 
then own share uf the lesidne were at the 
instance of creditors made liable to account for 
the shares of residue retained by them as being 
still in their hands. Hut that ease is quite dis- 
tinguishable A legatee is a volunteer, anc? assets 
paid to him may be followed by a cieditor, A 
creditor is not’ a volunteer, and a ereditoi of 
higher degree lias no light because of that 
position only io follow assets in the hand of an 
executor paid to or retained by lum m the dis- 
charge of Ills own debt.— p, 621 

David v, Frowd (1838) 2 L J Ch 68; 1 
Myl & K 200.— LEACH, H.R. ; and 
Sawyer v Birohmore (1837) 6 L J. Ch 
277 j 2 Myl & Or, 611,— Tottenham, l c, , 
reversing (1886) 1 Keen 391 — LANGDALE, 
m h., applied 

Mohan i. Broughton (1899) 68 L J. P 91, 
[1899] P 211 ; 81 L. T. 57 —barnes, J, ■ 
affirmed, (1900) 69 L J P. 20 , [1900] P*56 ; 
S2 L. T. 29 , 48 W. It. 371 —c.A Lindley, 
M 11 , V. WILLIAMS and BOMER, L.JJ 

10. Proceedings. 

At Common Law 

Wate v. Briggs (1694) 1 Ld. Baym 35 , 2 
Belli 565 ; 5 Mod, 8, overruled 

Bonafous i\ IValkei (1787) 2 Term Bop. 126. 


Hosier v. Arundell (Lord) (1802) 3 Bos. & P 
7, questioned, 

Betts v. Mitchell (1714) 10 Mod. 316, 
merrnled. 

Paitndge r Court (ISIS) 5 Price 412. 

graham, b. — On consideration I cannot but 
think that Chambre, J., m Homer v. Arundell 
(Lord), earned bis opinion too far in putting a 
promissory note on the same footing, m a 
question of this natuie, ns a bond In that case 
where a bond was given to the executor m lus 
own name, I think the judgment right, because 
such a specialty would have the effect of anni- 
hilating the previous debt, creating a new and 
peisonal obligation of a higher natuie . and, 
therefnie, I am obliged to say with defeienec 
that I cannot hold the opinion of Chambre, J. ,to 
be right, in putting a piomissoiy note on the 
same footing as n bond. — p 419. 

wood, B — But I consider that case [Betts v 
Mitohett ] to have been since properly overruled 
by subsequent decisions, and ou very good 
grounds. — p, 421. 

o ARROW, B. — King v Thom (post) has over- 
ruled Betts, y Mitchell , — p. 428. 

Bull v. Palmer (1675) 2 Lev. 165 , and 
Mason v. Jackson (1682) 3 Lev GO, over- 
ruled. 

King v. Thom (1786) 1 Terra Rep 489 ; 
and Cockerill v. KynaBton (1791) 4 Teim 
Bep. 277, questioned. 

Henslmll i Roberts (1 804) 5 East 150; 1 
Smith 375 

ellenborough, o j— If it bail been alleged 
that they sued as executux, &c , that would 
hove been enough to have raised the other ques- 
tion, whether a count, upon promises on an 
amount stated with one as executoi, can be 
joined with other counts on promises with the 
testator 1 upon which, thoie are authorities both 
ways The cases in favour of the proposition 
are Bull v. Palmer and Mason v Jaeltsoii, 
togethei with the opinion of Buffer, J. in the 
cases cited (King v Thom and Coc/teiilJ v. 
Kijnastun), that wheievcr the sum lecovenr.l by 
the exeoutoi on promises to himself would be 
assets m Ins hands, theie the count may he joined 
with counts on promises made to the testatoi. 
But there are many authouties the other way ; 
and I think you will linidly find the point 
tenable — p 154. 

[ Coolter ill v Kyuaston had baen previously 
doubted in Bollard v Sjiencei (174)7) 7 Tcnn 
Bep. 358.] 

Bull v. Palmer, discussed. 

Cowell / . Watts (1805) 0 East 405 , 2 Smith 
410.— K B 

Barker v. Taloot (1687) 1 Pern. 473, dis- 
tinguished. 

King y. Thom and Cowell v Watts, 
referred to. 

Catherwood i. Chabaud (1S23) I B. & C. 150 ; 
25R.R. 839— KB. 


Cowell v Watts and Webster v. Spencer 

S 3 B. & Aid. 360, 22 B B. 427, 
•sed 

Heath r. Chilton (1844) 13 L. J. Ex 225 , 12 
M & W. 682 — ex. 
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Heath v Chilton {supra"), appro* rd 
Bolin glirokc r Ken (1866) 35 L J Ex 137, 
L. B. 1 Ex. 222 , 14 L T 305 , 14 W R. 657.— 

POLLOCK, U.B 

Bolmgbroke v Ken, distnu/mshed 
Moseley » Rendell (1871) 40 L J Q B 111 , 
B. E. (i Q B 333 , 23 L. T 774 , 10 W B. 619.— 

Q B 

[The report in 33 L. J. Ex. 137 was not before 
the Com t here ] 

Bolingbroke v Kerr and Moseley v. Bendell, 
e.ijilu i ur/l 

Abbott / Parfilt (1371) L It (IQ. B 346; 10 
L J Q B 113; 21 L T 160, 10 W It. 718 
BLACKBUUN, J — The later eases have — ns 
Bailee, B says m the pnssage cited fiom Heath 
v Chilton— conclusively settled that an executor 
has the option to sue m lus representative 
chuinotcr on contracts made with himself, where 
the money, when recovered, would he assets 
(though in a gieat many such cases he might 
sue m his penomil capacity), and lie adds that 
that nile ought not to be disturbed, m tins I 
fully agiee When the executors aie acting 
in confonnity with the directions of the will, 
tlieie can be no doubt in what character they 
are acting But it sometimes happens — and 
that is what often raises a difficulty— that the 
executor oi administiatoi is also beneficially 
interested as legatee or next of km, and as soon 
as he has assented to take, then the benefit 
would be no longei assets , and, on the other 
hand — ns, for instance, m the caso of a lease- 
lie becomes personolly responsible for any 
burthens attached to the subject-matter. 
And the question therefore sometimes might 
lie, in what ehmaoter was the business being 
carried on by the executor or adminis- 
trator? By losing sight of this distinction, 
Bolmyltrohe v. Kerr may very probably have 
been misunderstood There tlio intestate 
died leaving a daughter, a minor, who, how- 
ever, aftenvnids took out administiation , 
prob»bly, theiefoie, she was an only child and 
sole next of kin ; she married, and she and her 
husband earned on the business for more than 
two yeais , the business was earned on with 
money which the wife had leccived fiom 
the intestate’s estate— pi obably therefoie with 
the wife’s fortune, hut it is haidly likely 
that they were carrying it on for such a 
length of time foi the benefit of the estate. 
It is much more likely that, it was carried 
on, though, in pomt of fact, by the adminis- 
tratrix, yet bv the administratrix after having 
assented to take it as next of km and so 
as belonging to her, m which case the husband 
ought clearly to have sued alone. Soundeistood, 
the rase would be m peifeet confonnity with 
the decided cases. In the Law Journal, il is 
true, it is said that the administratrix and hei 
husband cairied on the business for the benefit 
of the deceased's estate , but m the Law Reports 
there is no such statement, and I cannot but 
think that thjie must he a mistake in the Law 
Journal. For if that really had been found as a 
fact, the decision must have ovenuled very 
— numerous eases un the subject, or the Court 
must have distinguished them in some way 
which 1 cannot understand ; and it is incredible 
that the Court should have done this mil) silent io. 
The facts in the Law Reports leave the caso 


consistent with previous cases, and the report 
is piobably right. And tho Law Journal must, 
have misappieliendcd what was the evidence 
upon which the point was reserved. — p. 849 
MET.Loit, j to the same effect 
hannen, J, who also concnned, said. In 
Moseley v Rendell T lested my judgment on 
the fact that the materials employed belonged 
lo the intestate; thjt was sufficient for tho 
decision of that case, and it was unnecessary to 
consider Bolmylrrolw v Kerr — p. 351 
j And see supra, col, 1106 

Moseley v Rendell, applied 
Jennings r Mather (1900) 70 L J Q. E 53 ; 
[1901] 1 Q. B, 108 {supra, col 1106) 

KnightB v Quarles (1820) 2 B. & B 102 ; 

4 Moore 632 , 22 R. R 659 ; and Potter 
v. Metropolitan By. (137 1) 80 L T. 765. — 
LX , affirmed, 82 L T 36 — EX OH , ills- 
enssed and folio aril 

Chamberlain v Williamson (1814) 2 M. is H* 
408; 13 It R. 295, distinguished And 
see post, col 1114 

Bradshaw' i. Lancasliiie and Yorkshire Ry, 
(1876) L It 10 0 P 189 ; U L J. G. P, 118 ; 
31 L. T 847, 28 W R.310 
DENMAN, J — In Williams ou Executors (7 th 
cd vol. l. p 798), ft work in itself of great 
authority, all the oases on the subject are com- 
mented upon, and the law is stated entirely m 
accordance with the dictum of Richardson, J in 
Knn/lits v. Quarles It is distinctly laid down 
that an executor may recover damages to the 
personal estate arising out of a contract, though 
an action of tort might have been bi ought for 
the personal injury, resulting from the same act 
of the defendant, before the death of tho testator 
Alton v. Midland Jly [(1864) 34 L J 0 P 292; 
19 C. B.(hs) 213. See “ Cabhikbr,” col. 285] 
is also leferred to m a note , and it is clear that 
the learned authoi,who was a judge of tins Court 
when that case was decided, looked upon the 
dictum of Willes, J m that case as a confirma- 
tion of the opinion of. Richardson, J in Kmyhts 
v Quarles He proceeds, however, to say that 
the uQe there laid down must be taken to be 
limited by a qualification introduced by the 
modern decision of Chamberlain v. IVilluvumin, 
vis., that an action by the exeoutoi for breach 
of contract wiR not lie where the damage is 
! purely personal, and there is no damage to the 
estate In that ease the notion was foi broach 
of promise of marriage, and tho decision turns 
distinctly on the giound that thove was no 
special damage stated on the recoid, and so Lire 
executor could not have an action because the 
only damages recoverable wore purely personal 
Here, the damages are not personal in their 
nature, hut are damages to the estate , tho case 
falls, therefore, within the lule as laid down 
by Sir E. Y Williams, and not the excep- 
tion, Again, Potter v. Metropolitan By , though 
not exactly m point, is to some extent an 
authority in favour of the view' we take In 
was a stronger case, for it was 
whether the declaration was m 
contract, whereas it clearly is so here There 
the wife was the porson to whom tho injury was 
done, and she sued as executrix to her husband, 
who had died, In lespeot of the damage to the 
personal estate, The ease was not, therefoie, 
one of personal injury ultimately causing death, 
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and consequently is not on all foms with the I 
piesent The pilnciple, huwcvei, of the decision 
is quite consistent with our judgment m this 


case, p 194. 

GROVE, J. to the snme cttcct. 


Chambeilam v Williamson, dismissed. 
I r inlay r. Oluniey ( post, col lilt) 


Bradshaw v. Lancashire and Yorkshire Ry. 

{supra'), eommentctCun, but followed. 
Lcggott, r a. N. lty. (1876) 1 Q B. D 699 , 
■16 h J Q. B. 657 , 35 L T 334 , 24 W R. 784. 

MELLOR, j. — With tlic single exception, so fai 
as T am aware, of , . Bradshaw v Laneaslure 
and Yarhshne My, theie appeal’s to be no 
autkonty that an action will he by the executor 
in lespect of what is claimed m this action 
But as that case tins been decided on the very 
point, I entirely yield to the authonty of the) 
decision, so far as to say that ill this Court it 
cannot ho questioned, and we must theiefoie 
abide by it. I must say. however, that we yield 
■'to it foi the purposes of this ease, and that, - 1 - 
all events, if it is to be questioned, it must 
questioned m a Cl A — p 605 
quain, J. to the same effect 


Bradshaw v Lancashire and Yorkshire By. 
and Leggett \ G. N, By., discussed 
Bulling r. (4. E Ry (1882) 51 L J. Q B 463 ; 
9 Q B D 1 10 , 30 W R 798 , 46 J P. 617 — 
DENMAN, J and POLLOCK, B 


814— 0 A. COTTON, BOWEN and PRY, L..TJ. , 
affirm nu/, with a iniuitwii, 33 Cli. D. 624 , 65 
L. T. 609.— NORTH, J 

Hamhly v Trott ( isnpra ) and Phillips v. 

Homfray, disowned. And see post 

Finlay r Chuney (1S8S) 57 L J. Q. B 247, 
20 Q B I) 494 , 68 L T 664 , 36 W R 584 , 
52 J P. 324— a A ESIIER. MR, BOWEN and 
PRY, L JJ See judgment of bowen, L J , wheie 
all the cases are discussed 

Finlay v Chimey, referred to. 

Daly r Dublin, Wicklow and Wexford lty 
(1892) 30 L R Ii 514 — c.a Ashbourne, l o , 
PITZGIBBON and BARRY, L JJ 

Hamhly v Trott, appealed 

Phillips v Hom&ay, explained. 

Phillips r. Homfray (1890) 39 W. R. 45 — 
STIRLING, J. 

Phillips v. Homfray (1883) — o.A , applied, 
Chapman i> Day (1883) 49 L T. 136 —C.A 
BRETT, MR. and BOWEN, LJ , reversing 48 
L. T 907, 31 W R 767— D ; referred to, 
Duncan, In lc, Teriy r Sweeting (1899) 68 
L. J. Ch. 253 . [1899 J 1 Ch 387 , 80 L T 322 , 
47 W R 379 — romhr, J (and sen post) , principle 
applied, Kills r. Wadoson (1899) 68 L, J Q B. 
604; [1899J 1 Q B 714 . 80 L. T. 508, 47 
W R. 420— o.A A. l smith, collins and 

ROMER, L.JJ 


Bradshaw \ . Lancashire and Yorkshire By., 

approved and followed 

Daly r Dublin, Wicklow and Wexford Ry. 
(1892) 30 L. R Ir 511 —o.A ashbourne, l o., 
pitzgibbon and BARRY, L jj. See judgments 
at length 

Bradshaw v. Lancashire and Yorkshire By., 

refei ml to. 

The Greta Holme (1897) 68 L. J. Q. B 672 ; 
[1897] A, O 596; 77 L T. 231 — H.L. (E.), 
HALHBUIIY, to,, LORDS WATSON, HERSOHELL, 
MAONAC+HTEN, MORRIS anil SHAND. 


Phillips v. Homfray and Duncan, In re, 
Terry v. Sweeting ( supra ), pvmnple 
applied. 

Davoreu v Wootton [1900] 1 li It 273. — o A. 
ASHBOURNE, LC, PITZGIBBON, WALKER and 
HOLMES, L.JJ 

Thompson v Dnnn, 18 W R 834 — malins, 
V.-C., reiened, (1870) L R. 5 Ch 573 , 18 W R 
I 854.— hatherley, l.o and gifpard, l.j 


Administration wider the Omit 


Orossfleld v Suoh (1863) 22 L J. Ex. 825 , 
8 Ex. 826 , 1 W R 471.— ex., adopted 
Law G uai ant ec and Ti list Society r. Bank of 
England (1890) 24 Q. B. D 406 , 62 L. T. 496 , 
38 W R. 498 ; 54 J P. 582 —mathew, J 
Morley v. White, 28 L. T. 802.— malins, v.-O. , 
reiened, (1873) 42 L. J. Ch. 880 ; L B 8 Ch 
731 , 20 L. T 282 , 21 W. R 746.— JAMES and 
MELLISII, L.JJ. 


Actual ayainst 


Hamhly v Trott (1776) Cowp. 372— K.B., 
discussed. And see pod 
Phillips i. Homfmv (1883) 52 L J Oh. 833, 
21 Ch D 439 , 49 L. T 5 , 32 W R 6—0 A. 
ootton and BOWEN, l.jj , baggallay, l.j. 
dissenting (see judgments at length, wheie the 
subjects me discussed) , extending 52 L «T. Ch. 
401 — PEARSON, J. , ajjirmed, on ground that 
appeal was out of time, nom Phillips i. Fother- 
gill (1S8(.) 11 App Gas. 466 ; 65 L T. 615 — 
H,L, (E.) HERSOHELL, L.O., LORDS BLACKBURN, 
FITZGERA IjD and ASHBOURNE. 


Phillips v, Homfray, followed 
Batthyany » Walford (1887) 66 L. J. Oh. 
881 , 36 Oh. D. 209 , 57 L. T 206 ; 35 W. R. 


Wilson, In re, Alexander v, Calder ft 885) 
64 L. J Ch 187 ; 28 Ch D 157 , 33 
W R 579 —PEARSON, J , eons /dried 
Blake, In in, Jones < . Blake (1885) 2!) Ch. D 
913 , 54 L J Ch 880 , 53 L T. 302 , S3 W R 
886—c A., i ary mg kay, j 
lindley, l j. — The decision . . . appears to 
me to be substantially collect, subject to one 
qualification Care must be taken not to give 
countenance to the nojaou that by becking out 
an infant plaintiff who may be a icsiduaiv 
legatee, or mleiested, perhaps, in a veiy small 
portion of the estate, an administration judg- 
ment may be obtained at the expense of the 
estate as a matter of course as it used to be 
obtained I hopo that state of things is gone, 
and gone foi cvci it was one uf the greatest 
scandals of the profession. It is stiuckat, and 
I hope most effectively, by means of Old LV , 
and especially by Old. LXV. as to costs, since, 
subject to'a leservation made by the latter rule 
with regard to the right of oxecutois and 
trustees and mortgagees as to costs, the costs 
of administration actions, whether instituted by 
next friends of infants or by any one else, are in 
the discretion of the Court, and, being m the 
discretion of the Court, the Court will deal with 
them in a proper mannci . Thus, if it finds (as 
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for anything I know, it may be found here) that ' 
these modified inquiries which we think ought 
to he made aie really unnecessary, Kay, J. can 
make the next trieud of the infant and the othei 
plaintiff pay all the costs, including the costs of 
the appeal. — p 'J18. 

COTTON and Fur, l,jj. to the same effect. 

Att.-Gen. v Cornthwaite (17S8) 2 Cox it , 
cited m Seton on Decrees, 1th ed. p 807, 
commented on. 

Blount, In le, Naylor i Blount (1879) 27 
IV. It. 8fir>. 

"Walker v Sehgmann (1871) 10 L J Ch 
601 , 25 h T. 294 — BOMILLY, m e , 
followed 

Vmkes, In re, Simpson t Pa ikes (1892) lib 
L. T 151. — STIHLING, .r. 


north, j — I think it must have been stated in 
the title of the statement of claim in that case 
that the plaintiff was suing on behalf of all the 
othei cieditois . I think that the leference 
there to the action being entitled “ In the matter 
of the estate ” shows that the matter with which 
the JM R was dealing was the title of the action 
The whole judgment deals only, I think, until 
the title of the action , and the leason why he 
considered it unnecessary that the writ should 
be amended was because the title of the state- 
ment of claim showed that the plaintiff was 
suing in a repiesentati ye capacity — p, 550 

Greenwood v Taylor (1880) 1 Buss & M, 
185 —LEACH, M it , questional 
Mason i Bogg (1837) 2 Myl. & Ci 443 , 2 
Jur. 330 — COTTENHAM, L.C. 


Wooldridge y. Norris (18GS) 37 L J. Ch. 
640 ; L It 6 Eq 410, 19 L T 144; 16 
\V R 905 — GIFFARD, V -c , followed, 
Coopei i. Blissett (1871.) 45 I, j Ch. 272, 1 
Ch. D. 691 , 2i W 11 235 —HALL, V.-o ( anti see 
post'), Hobbs r Wayet (1887) 56 L J Ch 810, 
36 Ch D 256, 57 1, T 225, 36 W 11. 273 — 
KEKEWIUH, J 

Wooldridge v Norris, i,e plained 

Ponsford v. Hartley (1862) 2 J. & H. 786 — 
wood, v -c , refer/ id to. 

Cooper y. Blissett (supra), not followed. 
Wouaker i Piyer (1876) 2 Ch D 109, 15 
L J Ch 273 , 24 W. It 269. 

jessel, ii r — It is said that it was decided . . . 
m Wooldridge v. Morn* that it was unnecessaiy 
to file a bill on behalf of all the cieditors m older 
to obtain admmistmtion of theieal estate ; but it 
does not appeal to me that he Tthe V -C ] tlid so 
deader ^ In the first place, there was in that case 
(ns tiie V.-l! obseived m his judgment) an expiess 
trust m the testator’s will to pay the debt , and 
i Rtlic nextplnce it w as a decision onadeinuirer, 
and all that the V -C. said was that he would not 
m any case have allowed the objection to pievail, 
win oh may have meant that he would have given 
libel ty to amend On the other hand, m Ponsford 
v. Hartley , Luid Hathurley, when V.-C., allowed 
a demunei to a bill by a creditor for administra- 
tion of real estate, on the ground that the suit was 
not ou behalf of all cieditois It seems to me, 
theiefoie, that the old practice was clearly estab 
fished ; and, to my regret, 1 find nothing in the 
new mles to altei it. The good sense of the 
matter is eutnely in accordance with the view of 
Hall, V.-C. in Cooper v, Blissett , but the rule is 
expiess, that, wliui e no othei provision is made 
by the oiders, the old piocednre and practice 
lemain. The wiit had better he amended by 
making the plaintiff sue on behalf of himself and 
all other cieditois — p. 110. 

Cooper v. Blissett , not followed. 

Worraker v. followed 
Boyle, Ime, Fryei i. Itnyle (1877) 5 Ch. D. 
540 ; 36 L T. 4 11 , 25 IV It. 528 — BACON V -c , 
Vincent, In re, Paiham r Vincent (1877) 26 


Greenwood v. Taylor and MaBon v. Bogg, 

referred, to. 

Tipping * Power (1842) 11 L. J Ch. 257 ; ]* 
Haie 400 , 6 Jur. 434 — ■ wigram, v -a. 


W. R. 94 —Hi] 

Eyre v . Cox (1876) 2-FW. R 317.— jebsel, 
M.R., explained. 

Tottenham, In re, Tottenham r Tottenham 
(1S96) 65 L. J. Ch 549 ; [1896] 1 Ch, 1.28; 74 
3U T. 876; 44 W, R. 539. 


| Mason v. Bogg, appeared, Burned's Banking 
Co., In re, Kellock’s Case, Xeves Wme Hhippmg 
Co., In le, Alliance Bank. Ex parte (18b8) 39 
L. J. Ch. 112, L R, 3 Ch. 769 .— wood and 
sdlwyn, ljj ; Pmchaid i Fellows (1874) 43 
L J Ch. 227 ; L R. 17 Eq, 121 ; 29 L T. 882 , 
22 W 11.612. — BACON, v-C. \ explained, Withcni- 
sea Biiclcwolks, In re (1880) 50 L J Ch 185 , 
W Ch D. 337 , 48 h. T 713 , 29 W R 178 — o A 
JAMES, COTTON and LUSH, I..JJ, , refen ed to, 
Hopkins, In re, Williams i. Hopkins (1881) IS 
Ch D 370 , 45 h T 117 , 20 W. It 767 —O A 
JESSEL, M R, DAGGALLAY and LUSH, L.JJ Quid 
sec post ) ; Meisey Steel and Iron Co. i NayJor 
(1882) 51 L J Q. B 576 , 9 Q B. D 048 ; 47 L. T 
309 , 81 W. R 80 — O A JliSSEL, M R , LINDLEY 
and BOWEN, L.JJ , affirmed, (1884) 53 L J Q B, 
497 , 9 App. Caa 431 , 51 L T 637 ; 32 W. li. 
989. — HL,(E.) , distinguished , Leonaul i. Kellett 
(1891) 27 L R. Ii 418 — CHATTErton, 1' -a 

Hopkins, In rs, Williams v. Hopkins (supra), 
distinguished 

Metoalfe, In re, Hioks v May (1879) 49 
L J Ch. 192 , 13 Oh D 236; 12 L. T 
383 , 28 W. R. 499 — C A. JAMES, BAG- 
GALLAY and THESIGER, L.JJ,, applied 
M'Murdo, In le, Penfield i M'Muido (1902) 
71 L. J. Ch. bfll ; [1902] 2 Ch 684 ; 86 L. T 
814 , 60 W R. 644,— o.A. v. williams, eomee 

and STIELING, L JJ. 

| ro.mee, l j. — That case [ Ilopki ns, In re] to my 
mind is clearly distinguishable and does not 
[ apply to the piesent case Undei the Bankruptcy 
Act and Rules applying at that time, the creditor 
who in that ease wished to come m and change 
is proof could not have amended his pi oof m 
inkruptcy, and would not have been allowed to 
, -j so ; and when he came in and was obliged to ■ 
confess that, m bankruptcy, he would not have 
been allowed to change his proof, he was mot by 
the unanswerable objection ill Chancery, 11 Wheio 
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ib your special ciicuinstnnce 1 Thei e is no special 
chcumstiiiicc, aipl the Bankruptcy Rules aie 
against you" and aecoidmgly it, was held that, 
not being allowed tp change his pioof m bank- 
lnplcy, there weie no special circumstance- 
entitling the Couit to allow him to vary the 
ceitificatc or altei his proof m Chancery That 
is the m hole case — p (199 

STIBLINR, L j. dibCLissed and applied Metoalfe, 
In re, and also distmgmslipd Hopkins, In re — 
iSVrpp 700—701. 

Hilton v, Jones (1878) 47 L J. Cli, 470 , !) 
Oh. D 620 ; 38 L T 80S , 28 W It 787 — 

Sherwin r Sclknk (1870) 12 Ch D 08 ; 40 
L. T 701; 37 IV 11 842— CLA. jambs, BAR- 
(I ALLAY" and THESIC4EB, L..I.I 

■Williamson v, Naylor (1888) SY AO 208 
— ALDEltSON, B , and Wild v. Banning 
(1800) 35 L. J Ch 594 ,U2 Eq. 577 
— UOMILI.Y, M.B., disti nr/ limited 

Alderson v. Petrie (1873)' 25 W R 361, n. 
—loud SBLBOBNK, followed 
Ashley r Ashley (1877) 40 L J. Ch 322 ; -I 
Ch. U 757 , 30 L T 200 , 25 W R 356.— c A 
BAUGALLAY, J A (tor self and JAMBS, I, J ) — 
In some o£ the cases cited, and which have 
been much relied upon, as foi instance, in 
1 Villiamum v. Naylor . it will be found that 
the Couit simply made a deciee or ordei for 
carrying into execution coitam ti lists foi the 
benefit of creditors, and, having duccted an in- 
quiiy as to who weie entitled to the trust funds, 
eventually made an ouloi foi payment to the 
persons whose titles were certified, Thcvo was 
not m any of these cases any genoial administia- 
tion dooiee opeiating a-s a pidgment in favoui of 
the creditors . Again, the facts of Wild v 
Ban in m/ hardly suppoiL the marginal note, foi 
though the M.U. intimated an opinion that the 
ereditoi's who ultimately established then claims 
would be entitled to divide the funds, ho only 
decided that the tuistee was not entitled to the 
umeceivud funds, and lie dnected An inquiry as 
to who were entitled to them But, whilst 
the ordois relied upon by the appellants fail to 
show any lengthened uniform practice to the 
ducction contended for by them, Alderson v 
Petrie singularly lllustiates the eomsc, which, 
til our opinion, ought to he adopted m like cases 
, The piihoiple upon which that decision was 
basod is, in our pidgment, unimpeachably sound, 
and wo must act on the same principle m the ease 
before us — pp. 328—330, 


Mams, and Humber Iron Works, lie Co , In re, 
Warrant Finance Co \ Case [(1869) 38 L J Ch 
712 , L R 4 Ch 643 , 20 L T 859 , 17 W. It 780 
— L j.t See “ Company ”], \ ns., by treating the 
dividends as oiclinary payments on account and 
applying each dividend, m the flist place, to the 
payment of mteiest calculated to the day of such 
dividend, and tlie surplus (if any) to Lheieduc- 
tion of the piluciprtl The decision of Sir J. 
Leach in Jlii/t/nibo/toni, In re 1 considei to he 
overiuled by Lord (Jottenham m Bower v Mai ris. 
— p. 5 


Summers, In re, Boswell v. Gurney (1879) 13 
Ch D 136 . 27 W R 865 — jeshel, m e , 
appealed, but nut applied. And .see post. 
Talbott, In re, King i , Clock (1888) 58 L J Ch 
70 , 39 Ch D. 567 . 60 L. T. 45 . 37 W. R. 233. 
— NOBTH, j. And see “ Bankbuptcy,” col. 150. 


Smith v. Morgan. (1880) 49 L. J C. P 410 , 

5 C P D 337 — UOLEBIDC4I5, o J and 
BINDLEY, J , appi tiled and tolhmrd. 

Maggi, In le, Winehouse r Winehnuse (1882) 
20 Ch D; 545 51 L J. Ch 500 , 46 L T. 362 , 

SOW B 720. 

pry, j — In 8 until v. Maryan, the Common 
Pleas Ui vision, consisting of Lool Uoleudge, C J., 
and L J (then Mr. .1 ) Lmdley, held, that the last 
clauseof sect 32 [Bankruptcy Act, I860] ulnch is 
now in question, is not mipoi ted into the adnunis- 
tiatiou of the assets of do leased persons in this 
conflict of authoiity, it is not easy to say whether 
’ amfoUowing or dlffciing from the prioi auiho- 
•ities, hut 1 think the weight of authoiity is m 
favour of my conclusion, that sect 32 is not 
introduced into the administration of the estates 
of deceased pel sous — p 550. 

And see post, avil 1110. • 


Summers, In re (supra'), followed 
Maggi, In re, Winehouse v Winehouse, 

e.e plained 

O’Biicu i . (iilliuau (1883) 13 L. 11. Ir 6. — 

SULLIVAN, M It 

Maggi, In re, and Smith v. Morgan (supra), 
followed. 

Scott r Murphy (1883) 13 L B. Ii. 10 — 
SULLIVAN, M It. 

i Maggi, In re, followed 

Williams, In iu, Jones i Williams (1887) 57 
L ,1 Ch 261 , 3(> Ch D 37S : 57 L. X 756 , 36 
W H 34 — NOBTH, J. 


Ashley v. Ashley, referred, to. 

Higgmsou and Dean, in re. Att-den, Ex 
parte (1898) 68 L J Q II 198, [1899] 1 Q B 
325 , 79 L T 673 ; 47 W It 285 , 5 Manson289. 
— weight and Cabling, jj 


Higginbottom, In re (1826) 2 a & .1 123, 

ruin limited on 

Bowei i. Mams (1841) 10 L J Ch. 356 ,-'Ci. 
& Ph, 351 — COTTEN1IAM, L.C See judgment 


Bower v, Marris, applied 
Higginbottom, In re, questioned 
WhitLingstaU r. Grover (1886) 35 W. B 4 ; 55 
L T. 213. 


OKITTY, J — All the dividends have been paid 
ill piocess of law, and the account ought to be 
taken in the manner pointed out in Binien v. 


Maggi, In re, and May, In re, Crawford 
v May (1890) 60 L J Ch. 34 ; 45 Ch D 
499; (13 L T 375 , 38W.K 765 — NOE ru, 
J , dismiss/ A. 

Mooic e. Smith (1894) [1S95] 1 Ii. E 512 — 
O.A. WALKER, L O , FITZG1BBON and BABEY, 


Maggi, In re (and see post), and May, In re, 
discussed 

Long, In ie, Tam < Emmeisou (1895) 64 
L J. Ch 468, [1895] 1 Ch 632 7 12 It 202 ; 
72 L T 407 ; 43 W. B 406.— c 4. lued hals- 
BUUY, LINDLEY aiici~ A L SMITH, L.JJ. See 
judgment of LINDLEY, L J 

long, In re, Tarn v Emmerson, dismissed 
Hey wood, Inie, I avkington i. Hey wood (1897) 
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07 L J Ch 25 ; [1807] 2 Ch. 593 ; 77L.T.423 ; 
46 W R 72 , 4 Manson 321. 

Stirling, j —It was theie held that, m the 
adimmstintion by the Court of the assets of 
a deceased person the claim of a woman for 
money lent to hex husband for the pui poses of 
Ins tinde or business tvas, by the combined effect 
of sect, ,3 of the Mai r led Women's Pioperty Act, 
1882, and sect 10 of the Judicature Act, 1875, 
postponed to the claims of his othei ci editors 
This ease seems to me to be decided on the pim- 
ciplc (cxpie«sly stated by the piesent M R in his 
judgment] that “ the mles m bankruptcy as to 
debts and liabilities piovable must now, I think, 
include all mles as to piiontics expiessly enacted 
by any statute and made applicable in the event 
of bniifciuptcy " It lscontemled on behalf of the 
cicditois for rates that this principle ought to be 
applied m the piesent case . it ib said that 
sect 3 [of the l’rcfeiential Payments Act, 1888] 
expiessly limits the opeiation of the Act to 
receiving ordeis. oi dors made under sect 125 of 
the Baiikmptcy Act anil the winding-up of 
companies Sect 8 appears to me to piovide 
that not every adiniiustiahon in bankiuptey oi 
winding-np is to he affected by the Act, hut only 
those wheie an older has been mode aftex the 
pei lod fixed foi the commencement of the Act 
1 do not think It was meant to exclude the appli- 
cation of sect 10 of the Judicature Act, 1875 

. . I have the less difficulty in arriving at this 
conclusion that it agiees with the opinion ex- 
pressed liy the piesent M R. in Leng, In re. . . . 
It is true that his loidship does not make any 
refeiencc to spot 3, but it seems most improbable 
that this section should have been overlooked, 
-p. 27. 


Smith v Morgan and Maggi, In le ( sttjirn , 
*lo1 1118). urn 1 / tiled , 

Whitakei, In le, Whitaker i Palmei (1900) 
70 I. J Oh « . [1901] 1 Ch 0 j S3 L T. 449 , 
4UW.lt. 196— c.A 

rigby. i. J — I think we should be cutting 


should have thought that the decision of the (J A 
m \Leng, In re, was absolutely inconsistent with 
the decision of Fry, J , in Jfuggi, In ir. But 
Lmdley, I, J., m his judgment m Leng, In re, 
seems plainly to take the view that the two 
decisions aic l ceoncilable, though I do not quite 
understand it — ib 

rosier, TmI. — Ilaggi, In re, can, I think, no 
longer be regarded as an authority. The attention 
of Fry, J., when he decuW. that case, was not 
directed to, nnd he did not in his judgment deal 
with, those words of beet 10 which founed the 
basis of the decision in leng, In >e, and which 
form the basis of our present decision — p S. 


Claim* against Estate — JSridemv, 

Grant v. Grant (1865) 34 lleav, 628 , 13 
W It, 1057 — m it , and Down v. Ellis 
(1865) 35 Beav. 578 — M.R., followed 
Hartfoid i Power (1869) Ii. E. 8 Kq 602 — 
OHATTERTON, V -C 

Will v. Wilson (187,4) 42 L. .1. Ch 817 , 
L E 8 Ch 888 ; 29 L. T 238 , 21 
W E 757. — JAHIES and HELLISH, L.J.T. , 
Boak v Moore (1881) 7 L E lr 322 — c A 
MAY, C J , DEABY anil MTZGIBBON, L JJ. , 
and Finoh, In re, Finch v Finoh (or 
Wynne-Finch, In re, Wynne-Finoh v 
Wynne-Finch) (1883) 23 Ch D 267 , 18 
L. T. 129 , 31 W. E 626 — o.A JESSE]., 

M R , BAGGAI.LAY and LINDLEY, L.JJ , 

followed 

Garnett, In re, Gandy v Macaulay (JS85) 
31 Cll D 1 —O.A. BRETT, M R., COTTON 
and pry. t.jj , and Hodgson, In re, 
Beckett v Eamsdale (1885) 53 L J. Ch 
241 ; HI Ch D 177; 54 L. T. 222; 34, 
W E 127.— C A SIR J HANNEN, 

bowen and pry, l ,tj , dwtn not followed. 
Harnett, In re, Leahy r. O’Giady (1886) 17 
L B Jr 543,— CHATTERTON, V.-C, 

Garnett. In re, and Hodgson, In re, 

referred to 

Farman, In le, Furman i Smith (1887) 57 
L J. Ch 637 , 58 L, T. 12,— north, J 

Farman, In re, Farman v. Smith, eieplanied 
Hodgson, In re, andiFinoh, In re, discussed 
Wildish r. Fowler (1888) 5 Times L E. 113 — 
ICEKEWIOH, J, 

Hodgson, In re, followed 
Finch, In re, dmented f rum 
Rawlmsou i Seholes (1898) 79 T. T 350 — 

RUSSELL OP KILLOWEN, 0 J, and WILLS, J 


Injunction 

is -II • IJjnd (1850) 1 Ir. Oh. E, 198 — 
i , adhered to. 

, Uibbmgs (1850) 1 Ii Ch. It 


Ret ci rer 

F ■ ), Cash v Parker (1879) is 

71 , 12 Oh D, 293 ; 19 L T. 
• 1 ” J.. distinguished 

', Atkins / Shcphaid (1889) 
13 Oh I). 181 , 62 L T. 337, 

-C A. COTTON, BOWEN and 


Parties. 

Bnoole v Atleo (1GS7) 2 Vein, 37; questioned, 
Bush r Higgs (1799) 4 Yes. 638 — lough- 
borough, l,c , not followed, Mandeville v 
MandeviUc (1888) 23 L. E Ir 339.— o a, ash- 
bourne. L.C PlTZGlBBtHf, BARRY and 
NAISH, L.JJ 

Groves v Lane (or Levi) (1852) 0 Haie App. 
xlvn n, , Hi Jur 854, 1091 ; 1 W E. 81 
— KINDI5HSLEY, V.-C., tt'pnvo} ed 
Davis v. Chanter (1848) 17 L. J, Ch. 297 ; 2 
Ph. 515,— COTTENHAJI, LC, reiersing 
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(laid) ?5 Kim. 93, — SHAD-WELL, V.-C,, 

Dowdeswell r Dowdeswell (1878) 48 L. J. Oh. 
23 , 9 Ch. D. 294 , 38 L. T 828 , 27 W R. 241, 
— C.A. .TAMES, BRETT and COTTON, L.JJ. 

Viokers y. Bell (1861) 10 Jur (n.s.) 376 , 

10 L T. 77 — L.JJ., applied. 

* Cooke y. Gittmgs (1856) 21 Beay. 497; 

4 W R. 26S, — M R„ commented on. 

Raynei i Koehler (1872) 41 L. J Oh. 697 , 

L R 14 Eq. 262 ; 27 L T. 506 ; 20 W. R. 859 
— M ALINS, V -0. 

Rayner v Koehler, Aisapproied. 

Cary /. Hills (1872) 42 L. J. Ch. 100; L. B. 
15 Eq. 79 , 28 L T. 6 ; 21 W. R. 166 
ROMILLY, M.u — rlf tlialcaseislawasrepoitcd, 

I must ovonule this pica, and I must also altei 
all my notions of pleading. . . I think Rayner 
v, Koelller must be wiongly reported — p. 102. 

[In this judgment, as repoited in the Law 
Reports, the case is not specially lefenecl to.] 

* Raynei v. Koehler, adhered to. 

Cary y. Hills, dissented from. 

Coote r. Whittington (1873)42 L. J. Ch. 846 ; 
L. It. 16 Eq. 584 ; 21) L. X. 206 ; 21 W. R 839. 
— M ALINS, V -0. 

Penny y Watts (1846) 16 L J. Oh. 116 , 2 
l’h 149 — L 0 ; and Beardmore v. Gregory 
(1865) 84 L. ,T Ch 392 ; 2 H. & M 491 ; 

11 Jur. (N.H.) 363, 12 L. X. 363; 13 
W R. 674 — V.-C , followed. 

Rayner v, Koehler and Coote v, Whittington, 
dissented from. 

Rowsoll r Morris (1878) L. R 17 Eq 20 , 
43 L J, Ch. 97 , 29 L. X. 416 ; 22 W R 67. 

jessel, m it. — But for two recent decisions of 
Malms, V -C , [ should have thought that that 
question [whether a Court can administer an 
estate without having before it the legal per- 
sonal repiosentative of the testator or intestate, 
where an executor dr son tort or the legal per- 
sonal representative of such an executor is before 
the Court] was unarguable. I have always 
supposed that this Court could not make a 
decree for genoral ndmimstiation in the absence 
of the legal peisonal representative Its Rayner 
v Koehler , the first of his two decisions, Malms, 
V.-C decided the contrary , but he did not go 
into the subject veiy fully, nor perhaps very 
carefully Xhen followed Cary v. IIiUs, in 
which my predeccssoi, Lord Romilly, declined 
to follow Rayner v. Koehler Xhen camo Coote 
v. Whittington, the second of the two cases, and 
m it unquestionably the V.-C. did examine the 
subject with the gieatest minuteness and care 
I have read ins judgment most carefully, but am 
unable to follow his masoning, or to agree with 
his conclusion. 1 should not, however, have 
ventured to express so strongly my dissent from 
the V -C\, had not my attention been called to 
two decisions which are m opposition to his, one 
by Lord Cottenliam, Penny v. Watts, which is 
binding upon me, and the other by LordHaWier- 
ley, Reardmoro v Cfregmy, which is not 
absolutely binding, but is of equal authority 
with the decisions of Malms, V -C., and I Bkould 
prefei to follow it, m a case where difEeience of 
opinion exists. Such being the state .of the 
authoiities, I must hold the law of the Court to 
be, that a suit l'or adnmnstiation is defective 
when the legal personal representative is not 
before the Court. — p. 22. 

0 . 0 . . * 


Bowsherv Watkins (1830)1 Russ, &M 277. 
32R.R.210 — M n , discussed. And see post. 
Holland r. Prim (1834) 1 Myl & K 237 , 
Coop t. Biough, 426 . — brougham, l o ; Davies 
Davies (1837) 2 Keen 534, 1 Jui. 446 — 
LANODALE, M.R ; Wright o Hamilton (1846) 3 
Jo & Lat. 465 , 9 Ir Eq R. 119 .— sugden, l c 
And see post, col 1123 

Elmslle v. M'Aulay (1792) 3 Bro 0. C. 624 ; 
Lancaster v Evors (1841) 4 Beav. 158 , 5 
Jur 525 ; Barker v. Birch (1S47) 1 De G 
& Srn 376 , Consett v Bell (1S42) 11 L J. 
Ch. 401 , 1 Y & C C C 569 , and 
Burroughs v. Elton (1806) 11 Ves 29; 8 
R. R. Vi, principle explained. 

Travis v Milne (1851) 20 L J. Cli. 665 ; 9 
Hare 141 — v -0., applied 
Stainton i Cturon Co. (1854) 23 L. J Oh, 299 , 
18 Beav, 146 , 18 Jur. 137 , 2 Eq R 466 ; 2 W R. 
176 —ROMILLY, M.R. 

Bowsher v Watkins and Travis v. Milne, 
adopted 

Brett v. Beckwith (1856) 26 L. J Ch. ISO , 

3 Jur (n.s ) 81 ; 6 W R 112.— romilly, m r 

Lancaster v. EvorB, Travis v Milne and 
Stainton v Carron Co,, discussed. 

Rowsell v. Morris (supra), commented on. 
Lovett, In le, Amblei i Lindsay (1876) S 
Ch. 1). 198 , 45 L. J. Ch. 768 . 35 L. T 93 , 24 
W. R. 982 

M ALINS, v.-O.— I am aware that Coote v. 
Whittington was subjected to criticism by Sir 
G, Jessel in Rowsell v. Morns, and I think, m 
answer to the observations made by him, I 
may say that he expressed himself somewhat 
incautiously, for he decides that you cannot ad- 
minister an estate in this Court without having 
before it the legal personal representative'of the 
testator or intestate, although an executor de son 
tort or the legal personal xepresentativc of such 
an executor is before the Court. If, as he says, 
you cannot sne a person ns executor dr son tort, 
then any person may enter upon and take posses- 
sion of the property of a deceased, and he cSnnot 
be sued for doing so. I know of no cliainctei in 
wLich such a man can be sued, except it is that 
of an executor do son tort, as I pointed out m 
Coote v Whittington. It would be the height of 
injustice if a man could possess himself of the 
assets of a testator, and because he did not 
ohoose to clothe himself with the character of 
administratoi, could not therefore bo sued in 
lespect of such assets. I have already decided 
the oontraiy, first in' Rayner v Koehler (supra), 
and then in Coote v. Wlnttinyton, and I believe 
that what I decided in those cases has been the 
rule ever since the statute of Elizabeth. — p 205. 

[In support of this decision the V.-C. cited 
Cottle v. Aldrioh (suirru, coL 1087) , Shavland v. 
Million (supra, eol. 10R6) , 6 edge v. Traill ((1823) 
1 Russ. & Myl 281, n); Boiosher v. Watluns 
(supra) ; Holland v. Prior (supra) ■ and Webster 
v. Webster (supra, col 1087).] 

Travis v. Milne, apprmed. 

* Beningfield i Baxter (1886) 56 L. J. P C. 13 , 
12 App. Cas. 167 (uu^i-a, col. 1061). 

Coote v. Whittington (supra ) ; Lovett, In re ; 
and Penny v Watts (supra), referred to. 
Doyle r. Foley (1B01) [1903] 2 Ir. R 96. 

— 3C.B.D. 

36 
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Bowsher v Watkins ( ’ supra ) and Hilliard | 
V. Eifle (1874) L. E 7 H. L. 39 ~H.L, (IB.), 
commented on | 

Yeafmnn v Ycatman (1877) 7 Cli. D. 210 , 47 ' 
L J Ch. (! , 37 L T 374 

HALL, v-c — Bowsher v Ifa/lvw lm-, been 
f reipiently cited, and there is apparently m the 
repoit of the judgment, which is very short, some 
ground for saying that an opinion was there 
expressed by the HI E which might wanant the 
general pioposition that in cveiy case where 
there is a refusal to sue, a lesidnaiy legatee 
might himself sue the alleged debtor — the 
alleged debtor in that case, ns in many others, 
being a siu vmug pai tner But that case has, as 
was stated during tlieaigument, been commented 
upon on seveinl occasions, and suffice it to say, 
in Danes v. Duties (supra) ami m Wright v. 
Hamilton (supra), it is stated by the judges 
who decided those cases that there were special 
cireuiustances in Bowsher v Wutluns which 
accounted fur the view that was taken by the 
Court ; therefore it is not to he considered an 
nuthouty establishing that a mere refusal to sue 
is sufficient to entitle a residual y legatee to insti- 
tute an action against the debtoi to the estate 
1 agree therefore, with what was said by the 
defendant's imiiisel here, that (hat ease had 
bettei uevei be referred to again as supporting 
any such general pioposition [His lordship 
then discussed Baneaslrr v i'uirs, Tiaois v. 
Milne and Stamton v. ('at ninth , and continued 1 ] 
In Hilliard v Biffv there i» a judgment given of 
the V.-(‘ of Ireland, in which he says (L. E 7 
H. L 44, u.) — “Thu mlc now appeals to he 
subject to the exceptions of cases of collusion, of 
insoUeiicy of the peisonal lepiesontativos, of 
refusal by them to sue, whether coHusivcly or 
loud file, oi the existence of wliftt has been latliei 
vaguely termed 1 special chcuinstaiicoo.’ ” I do 
not, however, considei that the V -C m that case 
laid down, or meant to lay down, any such rule 
as that mere refusal to sue would in any ease he 
sufficient without the (Jour t taking into considei a- 
tion the circuniBtanees of the particular case, and 
I cajpiot treat it as an authority of the V -0 for 
such a piopositiom But if his statement of the 
rule is to he construed aud read otherwise, I must 
say 1 respectfully dissent fiom it, and I think that 
it is at variance* with the other authorities to 
wlneh I have been refeircd. — pp 214, 215 

Wilkinson v Henderson (1838) 2 L J. Ch 
191 , 1 Myl & K. 582 — M.it , applied. 
Brown r IVentherby (1841) 12 Sim. 6.— 
SHADWELL, v-c 

Brown v Weatherby, oierrvleil 
Bridges r Hinxman (1847) 16 Sim. 71. — 

SHADWELL, V.-O. 

WUkmson v Henderson, fallowed 
Doetsch, In re, Matheson r Ludwig (1896) 65 
L. J. Ch S55 ; [189C] 2 Ch 886 ; 75 L T 69 , 
4.1 W. It 57 — BOMElt, J. 

Cleland v. Oleland (1696) Pie Ch. 63, not 
followed. 

Creasoi r Hobmson (1851) 21 L. J. Ch 64 , 
14 Beav 589 , 15 Jur, 1049 — rouilly, m.b. 
Heberts v, Eoberts (1848) 17 L. J Ch 174 , 
2 He ft & Sm. 29.-*v-c. , affirmed, 2 Ph. 
534 — TOTTENHAM, l o„ explained. 

Davis r Angel (1862) 31 L J Oh 613 ; 4 De 
O, P & ,1. 524 , 10 W It 722. — BOMILLY, M B , 
affirmed, westbury, l c. 


Eoberts v. Eoberts, questioned 
Davis v Angel, applied, 

Clowes r Hilliard (1870) 4 Oh. D 413 ; 40 
L J. Ch. 271 , 25 W It. 224 
jeshbl, m u. — 'Roberts v. Roberts was a case 
of great singnlauty. Now, spealving with all 
deference to Loid Cotteuhftin, who deoidod that 
case, tlieie are poitions of his judgment I am 
unable to follow The testator gave his residuary 
personal estate to )iis*Unec daughters, who were 
his only children, with an ultunato trust, '■ m 
the event of their all dying under twenty-one, 
and without having been married, for those 
who would then be entitled undei the Statutes 
of Distubutiou ” The testatm's widow was 
joined as co-plaintiff in a suit for the administra- 
tion of the estate, and a general demurrer was 
put in on the giound of inwjomdoi, it being con- 
tended that the widow lias not such an mtui'ust 
as entitled her to be a party. It was held that 
she was a proper party, but for a reason I cannot, 
understand If it had been said that she was at 
present actually entitled lo a portion of the lesi* 
duarv porsonal estate I could have uudcistood 
tlic decision Blie had no doubt an interest as 
well as the next-of-kin at tho testaloi’s death, 
but subject to its being defeated But that was 
not the giound of the decision The ground 
upon which I feel a difficulty is this, that Lord 
Oottenham makes a distinction between the 
widow and the next-of-lcui. He says . “ There 
is a great difference between the widow and the 
next-of-lcui The next-of-ldn are unascertained, 
The widow is hcj pait of a olass, but entitled m 
lici own individual light , if she dies she loses 
her light ” Now, the gift was to a class to be 
ascoUamed at a future time, and the widow was 
not at present a member of that class She 
might have been if she had lived so long , so 
might the testator’s present next-of-hm if thoy 
liad lived so long. It seems to mo therefore, that 
the distinction winch Lord Cnttenliam makes 
vyas not a sufficient answer to the question. He 
says in his judgment “ Now, even assuming the 
appellant's construction of the will to bo correct, 
the widow is already contingently entitled to a 
share of the testatoi’s estate m the event of her 
surviving her children, and their all dying under 
twenfy-one and unmarried. Nothing can pre- 
vent hei taking a share hut her dying before 
the period auives at which the interest of tho 
daughters ceases She is no part of a olass, but 
has a separate and individual light to a portion 
of her husband’s property not disposed of.’ 1 
Now, If Lord Oottenham means that us the 
widow takes a share now, and therefore will be 
entitled even if the contingent class fails, r can 
understand Ins decision, It Is clear that he 
makes a distinction between the members of tho 
class and the widow, hut, with groat deference, 1 
see no such distinction. The gift is to a class of 
persons of whom the widow may or may not be 
one How can that be sueli an interest as to 
enable her to maintain a suit l— p. 416, 

Clowes v Hilliard and Davis y. Angel, ihn- 
tinijuuhed. 

Peacock r Colling (1885) 54 L. J. Oh. 743 , 58 
L. T, G20 j 83 W B. 528 — c A 
COTTON, L.J.— In Clowes v, Hilliard tile 
persons claiming to have an mteiest wure per- 
sons who claimed to be next-of-km under a gift 
to the testator s next-of-kin, to be ascertained at 
a period, which had not then arrived. Had the 
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fame arrived they would have had an mterast as I 
memheiw of the class designated, hut they hail 
not then A person who if ho lives to a certain 
tune, and no one else comes m to cut off his 
claim, will become entitled, has only a possibility, 
and not such an interest ns will entitle him to 
maintain an action I think that Clowei v 
HiUiard 13 no nuthoiity foi the proposition for 
which it was eited. Nor was Ducts v. Am/ el, 
because there, there was Ti gift of a ahaie of 
lesiduo to the testator’s nephew for liis life, con- 
ditional on his marrying a certain lady, with 
remainder for his oldest or any child which 
should attain twonty-ono years During the lite 
of the testator, and apparently with Ins consent, 
the nephew married another lady The testator 
never altered Ins will , but the nephew’s son, in 
spite of his father’s having made this marriage, 
hi ought an action, contending that as it was 
possible that his father might, after the death of 
his mother marry the lady named by the tes- 
tator, he, the sou, had still an interest In the 
.%ml. Neither of these oases applies lieie , the 
plaintiff has an actual interest, and one which 
may very possibly arise.— p 745. BOW raw and 
I'liY, L jj, concurred, 

Clowes v, Hilliard, discussed. 

Parsons, In re, Stoekley t Parsons (1890) 59 
L J Oh 060 , 45 Ch D 51 , 02 L T 929 , 38 
W R. 712— KAY, J 

Clowes v Hilliard and Parsons, In re, 
Stookley v Parsons, followed 
Molyneux r Fletcher (1898) 07 L. J Q B 
392 ; [1898] 1 Q. B 648 , 78 L T 111 , 46 
W B 576 — KENNEDY, J ' 

Salvidge v. Hyde (1821) Jacob 151 —eldon, 
to , reversing (1820) 5 Madd 188.— 
LEACH, V -0 , di sou surd ' 

Campbell r Maokay (1880) 0 L J. Ch 73 , 

1 Myl. & Or 003 — oottenham, l.O ; affirming 
7 Sim 504 — shadwell, v -o 

Campbell v Maokay and Pointon v Pointon 
(1871) 40 L J Ch. 009 ; L B. 12 Eq. 
547 ■, 25 L. T 294, 19 W E. 1061 — 
WIOICENS, v.-a , followed 
Coates i. Legat'd (1874) 44 L J Ch.*201 , 
L It. 19 Eq. 5(5 , 81 L T. 025 , 23 W. B. 40 — 
JESSEL, M R 

Noble v. Stow (1802) 30 Beav. 512 — 
ROMILLY, Al 31 , applied 
Stratford v Balter (1867) L B 4 Eq 250. — 
ROMILLY, M R 

Stratford v Baker, approved and applied. 
Delaney r Delaney (1888) 27 Sol J 418.— 
OHITTY, J, 

Delaney v. Delaney, distinguished 

Dobson v. Faith wait e (1861) 31 L J. Oh, 
215; 80 Beav 22S. — ROMILLY, AIR, 
followed 

Bmstall v. Fearon (1883) 53 L J Ch. 124 ; 
24 Ch, D 120 , 31 W. R 581. 

PEARSON, J. — I think the decision m Delaney 
v Delaney is quite consistent with Dobson v 
Fmtliwaite. The note of the decision of the 
L JJ, in the latter cose shows that a person who 
has obtained libeity to attend the proceedings 
under an administration decree stands in the 
position of a paity to the suit, uul may obtain 
an order of course for revivor — p. 145 
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Wilful Default. 

Hildick, In re, Hipkinsv Hildlok (1881) 44 
L. T 547 , 29 W B 733— PRY. J , not 
followed 

Mun ay, In le, Woods i Gieenwell (1882) 45 
L T. 707 ; SO V It 283, — HALL, v.-c 

long v. Hughes (1831) 7 L. J. (o.s ) Ch 
105 : 1 De G & Sm. 304, n , fall mud 

Boss, In ro, Ashton r. Boas (1899) 09 L J Oh. 
192 , [1900] 1 Ch 102 , 81 L T 578 ■ 48 W. R. 
264 —north, J. 

Coope v Carter (1852) 21 L J Ch. 570 , 
2 Do G M. & G. 292— KNIGHT BRUCE 
and turner, L.JJ ; dictum of KNIGHT 
BRUCE, I. j., explained. 

Sleight v Lawson (1857) 26 I J Ch. 553 : 3 
K. & J. 292 ; 5 W. B. 589 wood, v -o. 


Sleight v. Lawson, adhered to 

Coope v Carter, discussed. 

Massey r Massey (1802) 32 L J. Ch. 13 ; 2 
J & H. 728 , 7 L T. SIX', 11 W It 19 
WOOD, v -c , said ho adhered to the view 
expiessed by him in Sleight v laroMin The 
observations of Knight Bruce, L .1 , in Coope v. 
Carter, did not go further than to say that whete 
circumstances raised a suspicion m the mind of 
the Couit, if it was likely that further evidence 
might be obtained, the Court ought to direct any 
inquiry short of directing as to the wilful default, 
m order to giound upon that a new ordei direct- 
ing an inquiry as to wilful default at a future 
stage. — p 14. 

Crosse v Smith (1800) 7 East 240 ; 3 Smith 
203, approved but distinguished , 

Poster v. Blakelook (1820) 5 B & C 328; 

8 D. & B. 48 , 4 L J (o.s ) K B. 170 ; 29 
B. R 258 — k.b , disapproved. 

Stearn r. Mdla (1833) 2 L J. K 11 106 . 4 
B & Ad 057 , 1 N is M 434. 

LITTLEDALB, J — I was not piesont at the 
decision of Foster v Blah-loeh ; the point, in 
that case, regarding the effect of a probate stamp, 
ns prinid fame evidence of assets, does not seem 
to have been much consideied, and the stamp in 
such a case is less conclusive, ns the Stamp Act 
[56 Geo. 3, c. 184, s. 38] lequires the whole value 
of the estate and effects to be sworn to, without 
deducting anything on account of debls due from 
the deceased. — p 663. 

PARKE, J.— No doubt it was rightly held, m 
Crosse v. Smith, that an executor, having received 
assetb, cannot discharge himself by paying the ’ 
money over to his co-executor Heie, however, 
the presumption of such receipt is not raised , 
but, on the contrary, rebutted by the evidence 
The point referred to as decided in Foster y. 
Blalieloeli does not appeal to have undergone 
much discussion there , and I cannot concui m 
that decision — ib 

Crosse v. Smith and Jones v. Lewis (1750) 

2 Yes. sen 240, discussed. " 

Job r. Job (1877) 6 Ch D 562 , 26 W, R 206. 
— JESSEL, M.R. e 

Crosse v. Smith, referred to 
Gilhgan and Nugent « National Bank [1901] 
2 Ir B 518, 543.— MADDEN and BARTON, JJ. 

86—2 
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Job v Job, supra. r.rjiltiinril 

Haver / Muuhv (1878) 8 Gb D 421 , 47 L J 

Gb. r,oi> ■ 2 r, w. it" fiyo 

JESbEi,, lia-I will lieie sav a wonl upon 
Jiit v. Jut, wliich was recently betoie me ami 
which 1 understand has led to some misnppie- 
liension. I there said that in adnnnistiation 
actions an nrdei charging anexccutoi with wilful 
default may le made at any time dining the 
pi ogress of the action Now an order cliaigmg 
an eveeutoi with wilful default could not be 
made unless he was so ch irged m the pleadings . 
tliercloie the charge, unless onginalLv pleaded, 
must he intiodiieed by amendment — that is, ot 
eomse, by amendment at any stage of the action 
at which amendments may be made, that is, 
befoio judgment The general mle is that,, m 
every ease an older cliaigmg wilful ilefanlt must 
be based upon a charge of wilful default m the 
pleadings Theie has howevei, been always one 
exception to that lule, namely, in the case of a 
mortgagee in possession You always make a 
deeiee against him of wilful default in respect of 
rents and profits, though no charge of wilful 
default has been made m the pleadings, and 
there has been no pioof of it at the trial. Tlia't 
is the exception to the general mle On wlmt 
principle does that exception depend’ Now, 
upon that one may rcterto the books to see what 
Is the extent of the exception to the geneial mle, 
and, secondly, what is the supposed reason on 
winch the exception is founded. One leason, 
pcriiaps, formeily was that the Court looked 
with le s s favour on a mortgagee, who, though a 
tinstee, derives a benefit fiom his trust, than on 
culinary oi gratuitous trustees, who leceive no 
remuneration for their duties. 1 will first of all 
lefer to the text books . . On lefernng to 
Mr Fisher’s vciy learned book on moitgnges, 
I find.be says this (3id ed. vol il. p 043) ■ “ The 
.account usually directed against the mortgagee 
in possession, either of tangible propel ty or of a 
business, is of what he has, or without wilful 
default might have received from the time of his 
taking possession.” . . Mr. Fisher’s statement 
1 of ttye rule is quite general, and would, in my 
opinion, be sufficient to decide the case, even if 
it stood alone , but there are twol authorities 
which seem to me to be conclusive on the point, 
—ii. 426 ■ 

[His lordship refened to 11" Miami v. Price 
((1824) 2 L J. (OS.) Ch 105 , 1 K & t! 581) , 
and to Kensington (Lord) v. Bouverle ((1855) 
24 L. J Ch 261) ,7 De G. M. A; G 134) ] 

Job v Job and Mayor v Murray, observed 

' Barber r. Maclcrell (1870) 12 Ch D 534 , 41 
I, T 23 ; 27 W E 894. — c A JAMES, BRETT 
and OOTTi VX, L.JJ. , affrminq fry, j. 

Job v. Job and Mayer v Murray, followed, 

Symons. In ae, Luke r Tonkin (1882) 52 
L. J. Ch 709 , 21 Ch. D, 757 ; 46 L. T. 684 ; 30 
W. E 874. — fry, J. Anil see pud, col, 1128 

Armitage, In re, Smith v. Armitage (1883) 
52 L. J Ch 711 , 24 Ch. D. 727 , 49 L T. 
286 /32 W. K 88.— DENMAN, J,, com- 
mented on 

Blount r O’Connor (18«l) 17 L. E Ir. 620. 

PORTER, M.R. — Smith v Armitage . . is not 

an authonty for the proposition that an inquiry 
on llie basis of wilful default may be diiected at 
any time without any averment or charge m 


the pleadings, or any amendment of them — 
p 632 

Symons, In re, Luke v Tonkin (jot pro), and 
Armitage, In re, Smith v Armitage, 

llaiclay, In ro, Barclay r Andrew (1899) 68 
L J Cli 383 [1899] 1 Ch 671 , 80 h T 702. 

— STIRLING, .1 


Freeman v Moyee (1834) lAkE 338 , 3, 
N ,t M 883 —o n , dissented from 
Pinborn r Soustei (m S(mstw) (1855) 21 L J, 
Ex 836 , 8 Ex 188 

[In argument it was said that in Proem mi v 
Mayes the 3 & 4 Will 1, c 42, s 31, which 
lendered executors and ndm initiators liable for 
the costB of actions brought by them m their 
lepiesentative character, was held to extend to 
actions commenced befme the statute came into 
operation, but tried afterwards ] 

parks, b — Littledale, J dissented from that 
judgment . and, looking at the words of tin? 
statute, I think with very good leason — p 337. 

Lysous v Barrow (1834) 3 L J C l\ 1 92 , 
10 King 663 , l Moore & 8, 163 . 2 I) 1\ O 
807 — c.r , over ruled, 

Ashton r Foyntev (1835) 1 (J M is E 738 : 

4 L J Ex, '71 ; 5 Tyrvv 322 : 3 D P. 0, 465 ; 
1 Gale 57 

PARKE, B— Oil looking at Zi/soils v Burrow, 
I have no doubt that the point, as it arises, was 
not brought undei the consideration of the Cumt 
Kince that decision, the question has been before 
the Court of K B [Spence v Albert, 11 T 

5 Will. 4], and they agree m opinion with this 
Court that Lysous \ , Barron- cannot bo supported 
-p 740 

Major v Major (1854) 23 L J C’li 718 , 2 
Drew, 281 , 2 Eq E. 155 . 2 IV E, 382.— 
KINDER8L13Y, V -C , followed 
Mayhew, In re, Howies r Mayhew (1877) 46 
L J. Ch. 552 , D Ch. D 596 , 37 L T. 48 ; 26 
IV E 521 — c.a jam eh and mellisii. l jj 
and baggai.lay, j.a 

JaokBon v. Pease (1871) L 11 19 Eq 96, 
23 W It. 13.— HALL, v -o , re/errrd to. 
Puce, In re, Williams i Jenkins (1886) 65 
L J Ch. 501 , 31 Ch. D 485 , 51 L T 116 , 31 
IV. E. 291 —PEARSON, J. 


Johnson v. Telford (1827) 3 Iluss 477 , 27 
E It 116 ; low son v Copeland (1787) 2 
Bro C. C. 156 , and Major v. Major, 
referred to 

Brown i Burdett (1888) 10 011 D 344 ; 30 
L. T. 520,; 37 W E 533. — kay, <i ; affirmed, 
0 A. COTTON, L1NDLEY and BOWEN, L.JJ 


Morrell v. Fisher (1851) 4 De G. & Sm 
422 —knight brtioe, v -a., followed,. 
Miles r. Harrison (1874) 43 L J Ch. 585 , 
L.?t 9 Ch 816 , 30 L T, 190 , 22 W It. 441.— 
O A. CAIRNS, L C., JAMES and MELLISH, L.JJ. 
And see post. 

Morrell v Fisher, followed. 

Gray v Warner (oi Biel’s Estate, In re, 
Gray v. Warner) (1873) I,, U Hi Eq. 577 ; 
42 L. J. Ch. 566 , 28 L. T. 885 , 21 W. E. 
808 — wickens, v.-c , distinguished. 
Stringer v. Harper (1859) 28 L, J. Ch. 643 ; 
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28 lleav. 585 ; 5 Jur (n.s 1 401 — m b , 
Webby De Beauvoism (1862) S3 I, J Oil 
217 . .11 lleav 578 , 2 J. fc H. 104 , 11 
W. 14 1,42 — mb.; and Gilbertson v 
Gilbertson (1805) 34 lleav 354, 12 L T 
870 ; 13 W. 14. 705 —MB turns, tie, ed 
llavloo i Harloe (1875) 44 L J Oh 512 ; 
Jj.*E 20 Eq 171 , 33 L T 247 ; 23 W It 789 
HALL, v -c said lie could not logard Miles v 
Thu 1 1, son ( supra ) othenvisfc than as an authonty 
that the costs of an adunmshation suit weie 
incliulorl m tho wouls 1 tostamentaiy expenses ” 
The hcadnoto to the report o£ that case m the 
haw Repoits nils impelled, and, looking at 
tho note only, one wondered bow the argument 
arose Tho main question was as to the mar- 
shalling of assets in iavout ot chanties, but still 
othoi questions arose, including that of costs 
As to tho othei authorities, the late M R,, In 
Gilbertson v Gilbertson, and Stringer v. Harper, 
considered that 11 testamentary expenses ” did not 
include the costs ot a suit In Webb v Beau- 
*hnsin, on the other hand, he thought that 
“ testamentary and othoi expenses " did include 
costs uf suit, though it wills not very appaiont 
why the words 11 and other expenscR ” should bo 
considered as making a distinction As to 
Morrell v Fisher, ho did not think theie was 
a sufficiently substantial distinction between 
that ease and the prescut The decision m 
Biel’s Estate, In re, depended on particular on- 
eumstancos and on the form of a codicil, and 
did not afieefc the general question.— p. 513 
Stringer v Harper, principle overruled 
Middleton, In le (post, col 1183) 

Harloe v Harloe, appro i ml. 

Sharp r Lush (1879) (8 L J. C'h. 281 , 10 
Oil D 458 ; 27 W II. 528.— JES8EL, M.n Anti 
ire Penny r Tenny (1870) 48 L J. Uh. 591 ; 11 
Oh 11 UO , 40 L T. 393 —put, J. 

Taylor's Estate, In re, Daubney v Leake 
(18(18) 35 L J. Oh. 347 , L R 1 Eq 495 , 
14 W. It. 413 — romillt, m.r , followed. 
Armstiong i. Armstiong (1871) L. R 12 Eq 
81 L , 25 L T 199 ; 19 W. R. 971 — WI0KEN8, V.-C 
Eyre v. Marsden (1839) 1 Myl A Ci 231 , 
3 Jur. 150 , IS BAR. 73 .— cottei?ham, 
L.o (see judgment, where cases on costs 
aie discussed) , reverting, on point of code, 
7 L J. Oh 220 , 2 Keen 664 , 2 Jur 583 
— M it,, o.cplaiiied 

Maddison r. Bye (1863) 32 JBcav 658 — 
llOMILLY, M.ll. , 

Eyre v Marsden, applied, Elborne i Good 
(1841) 18 L J. Oh. .494, 14 ,Sim 165 , 8 Jur 
1001.— mhadwkll, v.-C (and seo poet, col 1130), 
Oddlo r Brown (1859) 28 L J Oh 542 , 4 He 
G. & J 179 , 5 Jur. (N.s) 635— O A. OHELMS- 
pobd, l.g. and turner, l.j. , knight bruce, 
L.J. dissenting , reversing 6 W 11 531 — STUART, 
v -O. ; dimmed , SeoLt i Oumberland (post) ; 
■Cowan r lhoughton (poet, ool. 1130). ^ 

Maddison v. Pye, dltntppiaird 
Davies v Topp (1780) 1 Bro C O 524 .— l o , 
Manning v. Spooner (1796) 3 Ves 114 , 3 
R. 14 (17 . — m.k. . Bagot v Legge (18(14) 
84 L J Oh 156 , 2 Or k Sm. 259, 10 
Jm (N.S.) 1092; 11*L T. 268, 13 W R 
1 , — KINDEHHTjEY, v.-u, ; Row v Row 
(1869) 1. R 7 Eq 114 , 17 W. R 485 — 
JAMES, V.-C, (and see post, col. 1131) ; and 


Ham's Trust (or Will), In re (1851) 21 
L. J. Ch. 217; 2 Sim (ns) 106; 15 Jur 
1121 — kinderslisy, v.-0,, referred to 
Scott v. Oumbeiland (1874) L. 14 18 Eq 578 ; 
44 L J Oh 226 , 31 L T. 2(1 ; 22 W R 840 
Marins, v -c , after consideiing Eg re v 
Marsden , said' — This decision evidently pio- 
ceeded on the grounds of the charge of debts 
and costs contained in the will . . . Now, 
with legaid to that case [Maddison v Pye], 

I must say that I think It is a pity that 
cases which aie to lie reported at all should bo 
lepoited as that was The particular form of 
the will is not gi ven, am l thei c ai o no aigumenl s, 
or even the name of tho counsel engaged, and 
not a single authority is stated to have been 
cited There is nothing to show whether the 
estate was eliaigcd with debts oi legacies. Some- 
body must have told Mr. Heavan that such a case 
had occuned whea lie himself was not in Coiut 
The nile is thus laid down, and evidently ineor- 
loctly — “ Eyre v Marsden (4 Myl & Or 231) 
settles this. Where a real estate is disposed of 
m favour of several persons, and the suit is solely 
foi the administration of the teal estate, and 
some of the shares lapse, these shares are not to 
ho made to bear tho costs oE the suit, but the 
costs are to be boinc by the real estate” — which 
was not done m Eyre v Marsden — “geneially, 
and the heir-at-law’s estate is not to beai all the 
costs ” Fnrthei on, the M.R aays, “ I have 
always understood the lule to be this • in suits 
for the admraistiation ot the personal estate the 
pait of it undisposed of is first applicable to the 
payment of the costb , but the ude is diffeientas 
to real estate Theie the heir-at-law is only 
chaiged with his proportion of the costs of the 
suit.” The rule as thus laid down is entirely 
eiioncous, and I cannot believe that tho M It. evei 
stated It m those bioad teims ; and if hi? did, I 
can only say it is impossible that I con follow it. 
— P 584 

[His loidsbip also discussed Elborne v Good, 
(supra) and Oililie v. Brown (supra) ] 

And, see post, col 1131 
Bagot v. Legge, considered . 

Lancefleld v. Iggulden (1874) 4.4 L J Ch 
570 . L R 17 Eq 550 ; 30 1, T. 156 , 22 
W. R 726.— baoon, v -c. ; reiersetl (supra, 
col. 1093), not fallowed. 

Jackson i. Pease (1S74) L R. 19 Eq. 96 , 23 
W. R 43 

iiall, V.-c. — Notwithstanding the decision in 
Bagot v. Ijeytje, I think that in this case the 
reskluai y peisonal estate must bear the costs so 
far as it will go. With lcgaul to tho mode of 
beanng the deficiency, the authoutics are in an 
unsatisfactoiy state, and not easily reconcilable 
with one auotliei On this point I shall follow 
Bagot v. Legge, and not Laneefield v Igyulden. 
— p 97. And see supra, col. 1128. 

Scott v Oumberland (supra), applied 
Gowan i, Bioughton (1874) 44 L. J. Uh 275 ; 
L R 19 Eq 77 ; 31 L T 533 ; 23 W R. 332.— 
M ALTNS, v -O. And see post, col 1131 

Gowan v Broughton, dictum dissented from, 
Elborne v. Good (supra, col 1129), and 
Shuttleworth f; Howarth (1831) Or. & Ph. 
228 , 5 Jur 199. — cqttenham, L C., 
applied. 

Tretheivy r Helyai (1870) 4 Ch. D 53 , 40 
L.J Gli 125 
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.tcssel II B — I am soirj that I must cutiiely 
diffei fiom the learned V -0. Malms in the con- 
clusion he has come to ns to the state of the law 
respecting the incidence of costs ot admtmstiation 
suits as between a shaie of lesidue well be- 
queathed nnd another share of lesidue which 
has lapsed and theiefoie devolved upon the next 
of lrin It appeals to have been long settled law 
that there is no lesidue of peisonal estate until 
aftei payment of the debts, funeral and testa- 
mentaiy expenses, and all costs of the administra- 
tion of the estate of the testatoi. Thcietorc, 
until you have paid the costs, you do not amve 
at the net residue at all, and when you do ainve 
at it, it is distributed necnidmg to law. That Is 
the principle. — p 66 

Trethewy v Helyar (input), followed 
Fenton i Wills (1S77) 17 h. J Oh. 191 ; 7 
Ch. D. 33, 37 L. T. 373 . 26 IV It. 189 — 
BACON. V -C 

Gowan v. Broughton (supra), dissented from. 
Blaira i. Bell (1877) 47 L. J Oh. 120 , 7 Oh D 
882 . 37 L T 633 —HAM, V.-C 


Soott v Cumberland (supra) and Gowan v 
Broughton, explained 

Jones, in ie, .Tones r Calcss (1878) 10 Ch. D. 
40 : 30 L. T. 287 , 27 IV 11. 1U8 
malins, v.-c — Ho one can doubt that the 
lCsiduaiy peisonal estate is piimanly the fund 
for payment ol the costs ot administration, and all 
that I intended to decide in ffomtnv Brough ton 
[m which bis lmdship had applied the rule in 
j Si off v i n itmhtr/<tiul to a lapsed shaie of lesiduary 
estate] was, that wheie the lesiduary personalty 
» given to a peison who dies m the lifetime of 
the testator, such personalty is no less the prunaiy 
fund foi payment of the costs than it would have 
been if the legatee lmd smvived [His lordship 
then lcfeneil to Trrthewy v. Itcli/ai and Fenton 
v. 1 Vills, and pointed oiit that the decision, in 
those cases was in nccoidanoe with Ins decisions 
in the cases befoie him ]— p. 11. 


Row v Bow (supra, col 1129), disapproied 
L?ckia£t r. lbldham (1879) 18 I, J. Ch 636,— 


Scott v Cumberland , Gowan v Broughton, 
and Row v Bow, distinguished 

Hurst i Hurst (1884) 28 Ch D 169 . 54 L. J. 
Ch. 191) , 83 IV B. 473 

PisABSOx, J —A gieat number of cases have 
been cited, amongst others, Soott y Cumberland 
and Gowan v. Broughton. I should very much 
legiet if I were compelled to sit in judgment 
upon those two cases I say this from personal 
motives, because I happened to be counsel in both 
of them, and I know that I was very much dis- 
satisfied with the decisions m both those cases, 
and I should, therefore, distrust, myself exceed- 
ingly in expressing an opinion upon those eases, 
either foi them or against them, unless 1 had so 
long a period of tranquillity in which to consider 
them that I could be perfectly satisfied I had 
come to a conclusion without being influenced 
by that winch I know was weighing upon me 
at the time when they were decided But 1 am 
not going to express an opinion on either of 
those cases, or any othei oases .To my mind, the 
pi esent case is not likeeithei Scotty. Cuinbeiland. 
or Gowan v. Bumijlitim It is, no doubt, fai 
moie like Bom v How but I do not think 
it is even quite analogous to Bow v. Mow. In 


Bow v Bow there was a devise in I he will which 
was so obscure and so uncertain that it was 
impossible to affix any meaning to it, and the 
Court detoi mined that the will must lie lead as 
it that devise hail not been contained m it,. The 
lesult was, that so reading the will and striking 
the devise out ot it, there was no devise wliatevei 
of the piopeitv, which the V.-C held lo be ap- 
plicable to the payment of the costs, — p 16!), 

Coates v Coates (1861) 33 Buav. 219 , 3 
N B. 355 . 121V It 334.— M.U., appeared 

Greedy v Lavender (1818) 18 L J. Ch, (12 ; 
11 Benv 417.-M.lt , not JaUowrd. 

Gee i. Mahood (1874) 23 IV. It 71 
hall, v.-c said that Quite* v ( ’nates had 
overruled Greed y v Lat aider, or, at any rate, 
expressed the piesent practice of the Court. — ib 

Greedy v Lavender, not applied. 

Belchiei v. Williams (1890) 16 Ch. D. 610 , 63 
L. T 673 ; 89 IV It 266 — north, J, 

Trick's Trusts, In re, Willoby, Ex part? 
(1869) 39 I. J. Oh. 201 , L li 6 Cli 170 ; 
21 L. T 739 , 18 IV It. 123 — gipfabu, 
Lj , larying STUAitT, v-c , and Birkett, 
In re (1878) 47 L J, Ch 816 , 9 Oh D. 
676. 89 L T. 418. 27 W. 11, 164.— 
.TESSUL, M it , foil owed 

Gibbons’ Will, In ie (1887) 66 L J. Oil 911 ; 
86 Ch D. 486, 58 L. T, 8, 36 VV It. ISO.— 

OHITTY, J. 

Reece’s Estate, In re, Gould v Gould (1866) 
35 L. J. Ch. 794 , L It. 2 liq 60!) ; 12 
Jur (NS) 614, i 4 Ij. T 881 , 14 W It 
1008 — BOMILLY, M.H., eu plained. 
SandoiSon, In ie (1877) 7 Ch. D 17(1 j 38 
L. T. 879 : 26 IV. It. 309. 

jessel, M « —How 1 should have felt no doubt 
at all upon the point had it not been for Breach 
Estate, dii re. Looking at that case, I may 
ohseive, m the hist place, that the lioadnoto 
itself is light The note is thus — 11 In adminis- 
tration suits, whole the gross value ot the estate 
to bo administered amounts to 61,00(1 at the 
time of the institution of the suit, the higher 
scale, of costs applies ” There the suit was a 
creditor's suit for the administration of a testator's 
estate subject to a mortgage ; thurefoie what 
was sought to be administered was what he had, 
namely, his equity of redemption. In taxing 
the costs the taxing master bail taxed according 
to the lowei scale, anil a summons was taken 
out by both plaintiff and defendant for the 
purpose of having the costs allowed on the 
higher scale Now comes the lemarkable part 
of the case. Th e same film of solicitor appoarod 
foi both the plaintiff and defendant ; both 
counsel aigued the same way, and the only point 
submitted to Lord Itomilly was that the lower 
scale referied to the gross value at the tune of 
the institution of the suit, and not to the ultimate 
not value after deduoting payments made after 
the* suit had been instituted. But (lie real 
difficulty in the ease was not brought to Lord 
Itomilly’s attention at all, and accordingly he 
passes it over in his judgment He'says “ i am 
of opinion that the lower scnle applies where the 
gross value of the estate to be administered is 
below *1,000 at the time when the suit is insti- 
tuted anil not where the net value is below that 
amount " Now I entirely agree that you are to 
haveiegarcl to the gross value of the estate which 
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is tu tic admmfbtcml, tmt Lord Romilly does not 
say how you lire to apply the scale when the 
estate to bo administeied la an equity of redemp- 
tion only. A man may have property worth 
£100,01)0, hut if it is m mortgage, all he has 
actually belonging to him, that is, all that can 
be administered as his estate, is the equity of 
ipdeinption, which may be almost valueless. 
How, then, could you say his estate was worth 
£100,000 ? Lord Bonnily novel' did decide this 
point, and his attention was not called to it. 
That case therefore cannot he considered an 
authority, and I shall not follow it. The rule is 
lightly laid duiyn m the judgment, though it is 
wrongly applied to the facts — p. 179. 

Banders v. Miller (1858) 25 Beav. 154. — 
romilly, m.h , not followed. 

Middleton, In re, Thompson t Harris (IS81) 

50 L. J Gil 523 ; 15 L T. 40 , 29 W. R 731 
fry, J.— In Morgan on CoBts, p 117, it is 

btatod (hat, the decision ill Sander* v Miller is 
contrary to the cnrienl of autlionty . . In 
Sander* v Miller the M.R apportioned the 
costs , but I cannot help thinking that, m that 
ease, his lumoui proceeded upon the mistaken 
impression that there, was a trust for conversion. 
Whether that bo so or not, that case is contrary 
to the current of authority — p 526. [Varied, 
post ] 

Piokford v. Brown (1856) 25 L. J Oh 702 ; 
2 K & J. 426 ; 2 Jur (n S.) 781 , 4 
W R 478. — wood, v-c , Ripley v. 
MoyBey (1836) 1 Keen 578 — langdale, 
m n j and Randfield v. Handheld (1863) 
11 W R. 847 — KINDERSLEY, V.-O , 
principle nrerruled. 

Patching v. Barnett (1882) 51 L. J Ch 
74 , 45 L. T. 292 —O A. JESSEL, M.R , 
baggallay and LUSH, ljj, approved 
and folUm ed. 

Middleton, In re, Thompson e Harris (1882) 

51 L J. Oh. 273 ; 19 Oh. D 552 ; 46 L. T 359 , 
30 W R 293 — c.A , retrying S C. (supra) 

jesrel, m n — I think that this ease is coveied 
by Patclumj v. Barnett , but even if it is not, 
there is no practice established binding on the 
Court,, such as Fiy, .T lias considciud to «xist — 
p. 274. 

1 BRETT, L..T. — T think that, even if Patching v. 
Barnett weie not binding on ns, the rule laid 
down by it is one which we ought to follow. 
The rule is a 311st and a fair one, while the eon* 
tiaiy rule would be unjust and oppressive. — 
p. 275, holker, l.,t concurred 
[The effect of this decision, token with that of 
Patching v. Burnett, is to overrule the above 
eases ] 

Piokford v. Brown, discussed 
Harte v Meiedith (1884) 13 L, R. Ir. 341.— 
CHATTERTON, V.-C. 

Patohing v. Barnett, applied. 

Buckley 1. Buckley (1887) 19 L R Jr, 844.— 
porter, ju.lt , Waring, In ic, Qreei r. Waring 
[1896] 1 H 14 127.— PORTER, M n 

Patching v. Barnett and Middleton, In re, 
Thompson v. Harris, followed. 

Jonas, In re, Elgood r. Jones (1901) 71 L.J. Gh 
6 , [1902] 1 Ch. 92 ; 85 L T. 608 , 50W.R 215 
BUCKLEY, J,— If 1 am right, m thinking, as I 
do, that the Land Transfer Act [1S97] has not 


made any difference as to costs in an culinary 
action for administration of real and personal 
estate, then the light ordci as to costs in the 
piesent case will be, following the rule laid down 
by Patching v Barnett anti Middleton, In re, 
that the costs of this action, so far only as they 
have been meieased by the administration ot the 
leal estate, must be borne by the real estate — 

p.8. 

Bluett v Jessop (1 821) Jacob 24U , 23 R. 
335. — M R , applied 

Hibernian Bank r. Landei (1897) f] 1 SOS] 1 
Ir R 262,— OHATTKRTON, v -O 

Merlin v Blagrave (185S) 2p Beav. 125, 

ROMILLY, M.R , dimmed 

Redingtou c. Browne (1893) 82 L R. Ii. 347 — 
BEWLEY, J 

Heighington v. Grant (1839) 1 Beav. 228. 

— LANGDALE, M R , followed. 

Begbie 1. Fenwick , Fenwick r Begbie (1871) 

L. R. C. Cli S69 , 25 L T 441 , 20 W It 67 — 
JAMES and HELLISH, L JJ. 

Birka v. Mioklethwalt (1864) 83 L J Ch 
510 , 33 Beav 109 ; 10 Jui. (N s ) 302 ; 10 L. T. 
85; 12 W R 505.— ROMILLY, MR,, reversed 34 
L J. Ch. 362 ; 13 L T. 31 .— westbury, l.c 

Raphael v. Boehm. (1803—1807) 11 Ves 02 ; 

13 Ves. 407, 590 , 8 R 11. 95, applied. 

Seers v. Hind (1791) 1 Ves. 294, com- 
mented an. 

Ashbuniham r. Thompson (1807) 18 Ves. 401. 

—GRANT, it n 

Raphael v. Boehm, Seers v Hind and 
Ashburton v Thompson, discussed. 

Tebbs r. Carpenter (1810) 1 Madd. 200 , 16 
R R. 224 .— plumer, v.-c Ser judgment, where 
the cases on chaiging interest are discussed. <sr 

Raphael v. Boehm, 11 Ves. 92, followed. 
Binnington v. Harwood (1825) T. Sc R 477 

GIFfqud, m it ; "Wilson v Metcalfe 

(1826) 1 ltuss 630; 25 R. B 128 — 
GIFFORD, me (find see “ Costs,” col 742), 
and Tebbs v Carpenter, distinguished. 
Heighington r Giant (1840) 10 L. J, Ch. 12 — 
OOTTENHAM, LC., reversing 9 L. J. Ch. 112, — 

SHAD WELL, V.-O. 

Harmer v. Harris (1826) 1 Russ. 165 , 25 
R R. 20.— GIFFORD, M.R , dtSCUSSCd 
Smith 1. Dale (1881) 50 L J. Ch. 352; 18 
Ch. D 616 , 44 L T. 460 , 29 W. R. 330.- 
JESSEL, M.R. And see post, col, 1136. 

Tamer v. Mullmoux (1861) 3 L T. 687 ; 9 
W R. 253 — wood, V-C., approved and 

Bowyer v. Griffin (I860) 39 L J" Oh. 159 , 

L. R. 9 Kq. 340 , 18 W. 14 227.— MALINS, 

V -c , considered. 

Lewis 1. Trask (1882) 21 Ch. D. S62 — 
NORTH, J And see pod, col. USB 1 

Bowyer v. Griffin and Smith v Dale ( supra ) v , 
followed. 

Clare r. Olaie (1SS'2) 51 L J. Oh. 563 ; 21 
Ch. D S65 , 46 L. T. 851 30 W R. 789.— 

hall, v.-o. 
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Samuels v. Jones (1813) 12 L. J. Oh. 196 ; 2 
Hare 216. 7 Jur. H1B.— Wilt RAM, v-c ; 
and Gibbons v. Hawley (1839) 2 Hare 
217, 11. — LANGDALE, M.lt , di trussed. 

Lewis v Trask ( supra ). followed. 

Glare v. Clare (supi a), not followed 
Basham, In re, Hanuay i Basham (1SS3) 23 
Ch. D. 195 , 52 L. J. Ch. 498 , 18 L T 176 ; 31 
W. R 713. 

OIIITTY, J , after discussing Samuel v. Jones', 
Gibbons v. Ilawley, Bowyer v Griffin anil Smith 
v. Dale , .said — I now come to the two last 
decisions on the point The first is that of 
Noith, J., in Lewis v. Trash, ill which lie declined 
, to ordoi payment to a defaulting executor of any 
costs out of the estate until he had made good 
his default This is what he says. “With 
regard to Lawyer v Griffin, I shall only follow it 
to this extent, that the trustee may have his 
costs after he has paid into Court the sum m 
which he is m default Otherwise I do not think 
that case applies to the piesont, because there 
wm> no money due from the tiustee to be paid 
into Couit, whereas m the piesent case thoie is 
<i sum due and an urdci foi its payment into 
Couit." He takes the same ground as that on 
which I have pioceeded. Then Hall, V.-O., in 

. Clair v Clare, decided a few days aftei- 
wiuds, appears to have made inquiries as to 
Leii’is v Trash, which hail not then been 
reported, and ho makes the following statement, 
which is woithy of obseivation, because it has 
been said that the piacticc was settled. The 
V.-C. said that the practice did not appear to 
him to he settled , and then he went on to say 
that he pi efcrred to folio w the decision in Sawyer 
v Grtf/in, “as it seemed to him to he consistent 
with good sense to hold that any peison who, 
though adjudicated bankrupt, was retained as a 
party to an action, as executor or trustee, should 
be paid ins costs” . I theiefoie make nu 
oidei similai to that in Lewis v Trash . — 
.pp. 208, 204. 

Lewis v Trask and Basham, In re, Hanuay v 
Basham, followed. 

Smith i. Bale (supra, col. 1134) and Clare v 
Clare, nut followed, 

McEwan r. Crombie (or Porter i . Grant) (1S8S) 

33 L J. Ch. 24 , 25 Oh D. 175 , 49 L. T. 499 , 
32 W, E 113 — NORTH, J. 

Basham, In n.apprmed and followed 
Vowles, In ie, O’Donoghue t Vowles (1886) 
55 L. J Oh. 661 : 32 Oh D 243 , 54 L. T. 846 ; 

34 W. B. 6.19 — FEARSON, J 

Palmer v Jones (1S74) 43 L J Ch. 349 , 
22 W K 909 — jebskl, M.R , followed 
Kitto i . Luke (1879) 28 W. E. 411 — MALIKS, 


Palmer y Jones and Kitto v. tubs, followed. 
Griffiths, In re, Griffiths i. Lewis (1884) 63 
L. J Ch. 1003 , 26 Oh. D 465 ; 51 L. T. 278 — 

O.A. COTTON, BOWEN and FRY, L ,TJ 

Taylor v. Gorman (1838) 1 Hr & Wal 
235,n.— flunk.et, lc , qualified. 

Kelly r, Kelly (1839) 1 Ir. Eq. E. 317.— 
O' LOG.il IjF.K, M.R. ^ 

' Burkitt v. Ransom (1846) 2 CoU. C. 0 536. 
— K.NIGHT BRUCE, V -c., disapproted. 
Weston v. Olowes (1847) 15 Sim 610, — bhad- 
WBLu, v.-c. And. see post. 


Cross v Kennington (1848) fl Beav 89. — 
LANGDAT.E, M R , discussed. 

Thomas i. Jones (I860) 29 L J. Ch 570 , 
I Dr it Sm 13 f , 6 ,Tur. (N t> ) 391 , 8 W E 328 ■ 
— KINDEItSLEV, V.-O. And see post. 


Weston v Olowes (supra) and Thomas v 
Jones, folio /red * 

Wetenhall i. Davis (or Dennis) (1863) 33 
Bear 285 , 9 Jui (Nsf) 1216 , 9 L T. 361 ; 12 
W. E. 66. — ROMILLY, M.ll. 

Wetenhall v Davis (or Dennis), followed 
Henderson i Dodds (1806) Lxlt, 2 Eq. 532 ; 
14 L. T. 752 ; 14 W E 908 — KINDUUBLEY, y.-C, 

Henderson v. Dodds, followed. 

Ferguson r Gibson (1872) 41 L J. Ch 640 ; 

L E. 14 Eq. 379 WIOKENS, V.-c Aiul see 

supra, col. 1071 


Wetenhall v. Dennis, followed. 



Thomas v Jones (supra), apjinued. 

Burrell, In re, Burrell v. Smith (1H7U) 39 
L J Ch 544 , L. E. 9 l!q 413 ; 22 L. T 
263.— JAMES, v.-O., dissented from 
llichaidson, In re, Eichardson i, Richardson 
(1880) 14 Ch. D 611 ; 49 L. J. Ch. 612 ; 13 1. T 
279 , 28 W. E 912. 

JESSEL, M.R. —It seems tometh.it the principle 
has, been couoctly laid down by Kmdeisluy, V.-C 
in Thomas v Jones , Then the point came 
befoie James, V -C in Burrell, In re, where the 
costs of the plaintiff, a residuary logateo m a suit 
for administeimg an insufficient estate, were 
allowed as between solicitoi and client Now I 
am satisfied that the V.-C did not intend to lay 
down any general rule The only authorities 
that weie cited to him were Burkitt v, Jtawsim 
(supra) and Weston, y Clowes (supra), and the 
V.-U seems to have been unawaie that there 
were any other authorities on the subject, or, at 
all events, they weie not called to his attention. 
The V.-C. was evidently dealing only with the 
particular case before him, and I feel satisfied that 
he dul not intend to interfere with the general 
rule.— p 613. 


Thomas v Jones, principle applied. 

McRae, In re, Hniden r McRae (1886) 55 
L, J, Ch 708 , 32 Ch. D 613 , 54 L. T 728 — 
kay, j. 


McRae, In re' Norden y, McRae, principle 
applied. 

Queen's Hotel (Cardiff) Co., In re, London and 
Provincial Bank f. Queen’s Hutel (Cardiff) Co. 
(I960) 69 L. J. Ch 414. [1900] 1 Ch. 792; 
82 L T 675 , 48 W E 507 , 7 Manson 238.— 
COZEN8-HARDY, J. 


Miomas v. Jones (supra), principle applied . 

Queen’s Hotel (Cardiff) Co,, In. re, dis- 
tinguished, 

Tootal v, Spicer (1881) 4 Sim. 610 — 
V.-C. , and Hood v Wilson (1831) 
2 Russ, & M BS7 —brougham, l ,0 , 
referred to. 

Stanton v Hatfield (1836) 5 L J Ch 301 , 
1 Keen 358 .— langdale, m ii, ; and Gold- 
smith v, Russell (1865) 25 L ,T Ch, 232 , 
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5 Do a M. & G. 517 , 1 Jrn. (N.s ) 985 , 
8 W. R 218 — CHANWOBTH, L.O , du- 
al need, 

McRae, Xu re, oamnenfed on 
Now Zealand Midland By., In ie, Smith i 
Lubbock (1901) 70 L. J Ch. 695 , [1901] l Ch. 
357 , 81 L. T 852 , l!) W R. 524 , 8 Munson 353. 
— «A. COLLINS and STIRLING, L ,i,j. See judg- 
ments at length. 

Groom, In re, Booty v. Groom (1897) 00 L J. 
Dll. 778 , [1897] 2 Uh. 107 , 77 L. T. 151. 
— mouth, J , co mtdered 
Biiuingaiton, ki rc.Bevan r, Rosenbaum (1900) 
82 Ij. T. 711 — FARWELL, J 


EXTRADITION. 

, Reg. v. Wilson (1877) 3 Q B D 12 , 37 
h T. 354 , 26 W. R 11 , 13 Dos (J. C 
080 .— q B.D., eoieidered. 

Galwcy, 111 re (1890) 85 LJMC3S; [1896] 
1 Q H 230 , 73 L. T 750 ; 11 IV R 313 ; 18 
Cox 0 U 213 . 80 J B, 87.— RUSSELL, C.J , 
WRIGHT and KENNEDY, JJ 


Huguet, Ex parte (1873) 29 L T 11 —ex , 
upprmcil and followed . 

Beg. r. Maurer (or Maurer, Ex parte) (1883) 
52 L J M. C, 101 ; 10 Q. B 1). 513 , 31 W. R. 
609 —field and mathew, .tj. 


Oastioni, In re (1890) 60 L J M C. 22 ; 
[1891] 1 Q B. 119 , 61 L T 311 , 39 
W It 202 ; 17 Cox D. 0 225 , 55 J. P. 
328. — D EMM AM, HAWKINS and STEPHEN, 
JJ , diotn questioned 

Arton, In re (1896) 65 L J. M C. 50 , 
[1896] 1 Q B 509, 71 L T 219, 11 
W R. 351 , 18 Cox 0. C 277 : 60 
J P 132,— bussell, o.J , weight and 

KENNEDY, JJ., dicta ajipiored 
Box r. Holloway Prison (Governor), Siletti, 
In re (1902) 71 L. J K, B 935 ; 87 L T. 332 , 51 
W. R 191 — bigHam and darling, jj. • 


FINES AND RECOVERIES. 

Blewitt, In re (1831) 3 Myl. & K 250 ; and 
Wood, In re (1838) 3 Myl & Cr 206 ; 7 
L J Ch 111 , 2 Jui 201,— TOTTENHAM, 
L.o , oeerruled 

Blewitt, In je (1855) 25 L. J Ch. 398 , 6 
De G. M & G. 187 , 2 Jur. (S.S ) 217 , 4 W. R 
19o, — C.A 

Hall Dare v. Hall Dare, 29 Ch D. 138 ; 52 
L T. 381 ; 83 W R. 515 — baoon, v -o. ; mewsrf, 
(1885) 55 L J. Ch. 164 , 31 Ch. D 251 ; 64 L T 
1 20 ; 34 W R. 82 — a, A. HALSBUKY, L c., 
lindley and fry, L JJ 

Dudeon’s Contract, In re (1878) 47 L J Ch. 
682 , 8 Ch. D 628 , 39 L. T 182 ; 27 
W. R 179.— 0 A , applied. 

Ainslie e. Amalie, Amalie, In re (1884) 54 L J 
Ch 8 i 51 L T 780 , 33W.R. 148.— peaeson, j. 


Magdalen College Case, Warren v Smith 

(16 11) 11 Co. Rep. 66; 1 llolle’s Rep 
161 , and Stratfleld v. Dover (1597 — 1598) 
Moore 467 ; Cro. Eliz. 595 . Co Litt 
373 a, commented on 

Abergavenny (Eail) i. Brace (1872) 11 L J. 
Ex. 120 , U R. 7 Ex 145 , 26 L T 511 , 20 
W R. 162 —EX 


Goodnok v Brown (1661) 1 Ch. Ca. 19, 213 , 

2 Frecm. 180. 1 Eq Ca Abi 255, up- 
proied 

North r Way (1681) 1 Vein 13 , 2 Ch Ca 7S. 
— L G , L & 8. \V Ry i. Gomm (1882) 51 L. J 
Ch 530 , 20 Ch D 562, 675 , 16 L. T 149 , 30 
W. R 620.— □ A. 

Williams v Cooke (18(13) 4 Cuff 313 ; 9 Jur. 
(N S.) 658 , 8 L T 116 , 11 W. R. 505 — 
v -o , di\tin;/mnhed 

Newton’s Tiusts, In re (1882) 23 Ch D. 181. 
chitty, J— The decision m Williams v C holm 
established that a married woman who, with her 
husband, is entitled to a mortgage debt, has a 
charge or incumbrance withm the meaning of 
the 77th section (3 A: 1 Will. 1, c 71) taken in 
connection with the interpietation clause . but in 
the piesent ease the point is diffeient Here, the 
married woman, togethei with other beneficiaries, 
had an luteiest in the mortgage debt, so that 
she and her husband together could not have 
disposed of it, and, morcuvei, theic was anothei 
party interested, who was not a party to the 
deed,— p. 187 

Newton’s Trusts, In re, oier ruled. 

Miller r Collins (1896) 65 L J Ch. 853 , 
[1896] 1 Ch 573 , 71 L T 122 , 11 W. R 466 
— CA BINDLEY and SMITH, L JJ , KAY, L,J 

dmmiting , rnersnnj Stirling, j 
lindley, lj (foi self and smith, l j) —111 
Xeuiton's Trie.tr, In re, Oldtty, J. appeals to 
have decided the exact point, which aiises in the 
piesent case, and to have decided that the 
leveisionary mteiest of a married woman in 
money invested by hei tiustees oil mortgage was 
not within the Fines and Recoveries Abolition 
Act I confess 1 have great difficulty m under- 
standing that case It seems to have turned, on 
the fact that the married woman had a rever- 
sionaiy inteiesl. in only two-thhds of the mort- 
gage debt, and that the ownei of the other third 
did not join in the assignment The decision 
appeals to me to he opposed tn those which I have 
mentioned, although, no doubt, it is consistent 
with HoUt/ v Collins [20 L. J. Oh. 199 , 4 
De Gex & S 289], I feel compelled to say that 
I think Xruitou’t Trusts, In re, was decided un 
too narrow a view of the Act, — p 360 
KAY, L J — In Xewton's ’husts, In rc, trustees 
of petsonal estate invested part of it on mort- 
gage A married woman was entitled to one- 
third of the personal estate in reveiston aftei a 
life estate She and her husband bv a deed in 
1854, before Malms’s Act, purported to concur 
with the tenant foi life and the othei ccstui.K quo 
triU in reveision in assigning the mortgage 
debts, and all other the personal •uropei ty , by 
way of mortgage, and the man led woman ac- 
knowledged tins cfccd under the Fines and 
Recoveries Act, and that the deed was not 
sufficient to pass the interest of the mauled 
woman in tha moitgage debts The learned 
judge aftei wards lefened to the non-concurrence 
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o£ one of the rextuis que trust in remainder, I 
suppose because the uthei cestui* tfne trust could 
not alone requiic a tiansfer to themselves of the 
mortgage But I understand the mam reason 
of the decision to be that ivhat the marned 
w Oman pm potted to assign was an equitable 
inteiest m a debt secured by mortgage, and not 
merely an • inteiest in land” within the meaning 
of those words m the Fines and Becovenes Act. 
— pp, 362. 363. 

Barley v Barley (or Langworthy) (1767) 
Ambl 663 ; Dick. 397. 3 Wils. 6 — 
CAMDEN, T,.C . reirrsetl in H.L See 
Southey i Somerville (1807) 13 Yes. 486, 492 
— L.C , Bridges i Straehan (1878) 8 Ch. D. 658, 
561 38 L T. 502 , 26 W II 691 —V -0. ; Towiy, 
In ie, Dallns i. Towiy (1889) 58 L J Ch. 593 j 
41 Ch. D 64, 84 , 60 L. T 715 , 37 W It 
417.— c, A 

Adams v Gamble (1861) 12 Ir Cb. R 102.— 
0A, -. remsinq 11 It Ch R 269.— LC, 


dissented from. 

Lechmere i. Brothcridge (1868) 82 L J Ch, 
577 ; 9 Jur. (N.S.) 705 , 8 L T. 751 , 11 W. R. 
814 

ROMilly, m n, — In this case, it was held that 
a married woman could dispose of fieehohls 
settled to hei sepaiate use as if she were a feme 
sale, without an acknowledgment under the sta- 
tute ... I have carefully lead and considered 
that case, but am unable to concur with the two 
learned judges who dissented fiom andoveriuled 
the decision of the Lord Chancellor of Ireland 
If the decision had been unanimous, I should not 
have ventuied to diffei fiom it , but as the Lord 
Chancelloi, on reflection, adhered to his previous 
opinion, the case has not that weight which it 
would otherwise have possessed The distinc- 
tion that the wolds “ separate use,” applied only 
to what the husband would have taken If those 
wonls had not been used, does not appear to have 
been sufficiently presented to the minds of the 
learned judges who dissented from the Loul 
Chancellor. I must choose between con- 
flicting decisions, and I am of opinion that on 
principle, and by the preponderance of authority, 
it is established, that before the 3 & 4 Will 4, c. 
74, a fine was Dccessary to pass the inteiest of a 
mained woman in that part of hei fee-simple 
estate which did not belong to her husband, and 
that since that statute an acknowledgment, undei 
the 3 & 4 Will 4, o. 74, s. 77, is necessary for 
that purpose, notwithstanding that the estate of 
the wife is given for her sepaiate use.— 11. 589 

[Orerruled. See “Husband and Wife,” 
post, col 1253.] 


Crofts v. Middleton, 2 Kay & J. 194 j 1 Jur. 
(NS.) 1133.— V.-C , merged, (1856) 25 L. J. Oh. 
513 ; 8 De G. M. & G. 192 ; 2 Jur (ns) 628 ; 


Crofts v Middleton. — t jj , appealed. 

Pride v. Bnbb (1871) 41 L. J Ch. 105 , L. R. 7 
Ch. 64 ; 25 L. T. 890 ; 20 W. R 220. 

HAtherley, l c.— I am mute satisfied, with 
reference to the Fines and Recoveries Act, that 
the course of the obsei rations in Crufts v Middle- 
ton was intended to displace the error that I fell 
■into, of saying the statute was not intended to 
give effect to that which could only be operated 
upon de facto if the deed were executed, and not 
as to matters settled by contract,— p. no. 


Crofts v Middleton, discussed. 

Qeneial Finance, Ac., Co. v Liboiator Per- 
manent Building Society (1S78)10 till, D 15 ; 3!) 

L T. 600 , 27 W. R 210 — M It 

Hayes, In re (1861) 9W R 769, obsened 
upon 

Slandeung r Hall (1879) 11 Ch. D 652 , 48 
L. J. Ch 382 , 27 W R 745). — M U. 

[Counsel cited Kjpdeisley, V.-C' in. In re 
Hayes . — “He would make the older for pay- 
ment out on her examination only.” This was in 
fact substituting examination for an acknowledg- 
ment by deed ] 

.tessel, M H — That cannot possibly be the 
pnnciple. Theic must have been some mode 
before the Fines and Recoveries Act of enabling 
married women to make their election in such 
enses (p 664). The object, Chotofoie, of 
requiring the married woman to be examined 
was to enable her to oleot whether she would 
take the money as land or us monoy hi the case 
before Kmdeisley, Y -O,, the true reason fnr p 
examining the wife had evidently boon ovoi- 
looked. — p. 655 

Voss. lure, King v Voss (1886) 13 Ch D. 
504, 505 , 42 L. T, 78 ; 28 W II 565 — 
jessed, M B , dictum obsened upon. 

Johnson v Johnson (1887) 56 L J. Ch. 326 , 

35 Ch D. 346 , 56 L. T 163 ,' 35 W It 329.— 

STIRLING, J 

Webster v. Oarline (1812) 4 Man & G 27 ; 
no m. Webster, Ex parte, 1 D (n.s.) 678 , 

4 Scott (N.lt.) 636, not followed 

Blackmui r Blnokmuv (1876) 45 L J Ch 710; 

3 Ch. D 638 , 24 W. R 000 

jessed, m R. — The difficulty arises fiom a 
decision of Chief Justice Tmdnl in Webster v. 
Carline. But for that decision I should have 
thought it too clear foi aigument that the com- 
missioners for taking acknowledgments appointed 
undei sect. 81 wore able, when appointed, to act 
for any county The Act does not say they are 
to be appointed foi taking acknowledgments for 
such county , but they are to be appointed “ for 
everyconnty to be perpetual commissioners 
for taking such acknowledgments,” I am of 
opinion that this acknowledgment is valid. With 
the greatest deference to the Court of Common 
Plea?, I am uuable to Arid any such restriction as 
they found in the Act, and I must further sup- 
pose that if Chief Justice Bovill had not taken 
the same view as I do he would not have allowed 
the certificate to be filed,— p. 901. 

Eady, In re (1838) 6 D. 1>. 0. 615 , 1 Am. 
156, followed 

Howard, In re, Ashcroft, In re (3874) L, R. 0 ‘ 
C. P. ,147 . 48 L J. C P 245 , 30 L T. 171 , 22 
W R 653 -OF. 

Coleridge,^ c j — Jn the ease of Re Rady, the 
affidavit was signed by the judge and not by the 
deponent, it being contraryto the practice <jf the 
Counts in Hamburg that any signature Rhoulfl be 
attached to an affidavit except that of the judge 
before whom the oath is administered, The 
Couit however, required that fuel to be verified 
by affidavit, Tmdal, C.J observing that, “to tfbi 
eye of a peistm merely looking at the affidavits^ 
the evidence would othei wise appear incomplete.” \ 
Heie we are asked to go a step farther , but it is \ 
to bo observed that that case occurred before the \ 
Rule of Couit of Hilary Tcun, 1863 I am of 
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opinion 11 1 a L , having icganl to that case anil to 
Hie rule, there is enough here to cuie the defeat 

Lewis d Derby (Earl) v Witham (17+2 — 
17+3)2 Stl USS.l Wils +8, Aisapprm ed 

Goodnght A Burton r ltighy (1793) 5 Term 
Itep. 177 

' KENl’ON, c.J —Low! Derby’s case ( Witliam v 
Lewis), winch 1ms been gated, has always been 
considei cd as a stiange case, and the judges of 
succeeding times have been astonished that no 
application was made to the Court of Common 
ideas 1o lcctj^y the defect, m that iceovery, 
nccoidmg (o the usual practice of that Court — 
p 179, 

Leeoh v Cole (1598) 2 Cro Elm 870, held 
overruled 

Crreahley /■ Nelson (1809) 2 Taunt 60. 

[The Common Pleas held that the doctrine 
in Leech v. Cole had been shaken by Martin v 
ftrahun, Willcs +++,] 


FIRES AND FIREARMS. 

Lewis v. Arnold (1876) 1+ L J. M. C 68 , 
L B 10 Q. B 216 , 32L T 663 , 23 W E 
729,— Q B , men tiled 

Male i. Phillips (1891) 63 L J. M. C 79, 
[189+] 1 Q B 319 , 70 L. T 669 ; 68 J. P. +60 
Coleridge, c j,— It is clear to my mind that 
we cannot consider ourselves bound by the 
decision in Lewis v Arnold That case must 
have been decided under a misapprehension, foi 
in the Law Journal Ileports it is stated that the 
Court were, I do not say intentionally, hut 
plainly, informed that no pailiamentary defini- 
tion had been given in the statute itself, which 
was con eel ns regards the Town Police Clauses 
Act, 18+7 , but they were not told, thiongh 
Homu ovei sight, that m the Public Health Act, 
18+8, which was m existence at the time this 
decision was given, there was bucIi a definition. 
That definition enacts that “ ownoi” is to be 
intcipicted as “ the poison for the time being in 
receipt of the rack rent p 80. 


FISH AND FISHERIES. 

Beg. v. Plymouth Corporation (1896) 66 
L, J, Q B. 258 ; [1896] 1 Q B. 168 , ++ 
W. B 620 —HAWKINS and WILLIAMS, 
jj , oonsidered 

Beg. r. Yoikshirc (N.'It ) County Council 
(1898) 68 L. J. Q. B. 93, [1899] 1 Q B 201 
79 L. T 621 , +7 W B. 205 , 63 J. P. 68.- 
RU8SELL, C.J. and WILLS, J 

RUSSELL, O.J.— Then comes this provision [n 
the Older of the Boaid of Tiadc of July 9th, 1800, 
constituting the Noith Eastern Men Fisheries 
Committee J, which is also important “ All the 
members snail retire, and the new members 
shall come into office m each yeai on the 9th 
day of Novembei ” T refci to that because it 
makes intelligible what at first sight did not seem 
to me so in some of the observation* of the then 
Y. Williams, J (now V Williams, L.J ) l" * K ~ 


Plymouth Case, wlieic he spoko of the appoint- 
ment each year of the fishery inspector It 
would appeal from the constitution of this hotly 
that, unlike most similar bodies, as to which the 
usual provision is that a ccitam pioportion of 
them retire annually — it seems to be the scheme 
of the constitution of this body that they shall 
all letire, being capable of le-election, hut that 
they shall all letiie at the end of each year. Ho 
that theie would seem to be, theicfore,a moment 
of time when the Fisheries Committee did uot 
exist, although its members were capable of 
being re-elected, or fiesh persons might be 
elected in then place Theiofoie, there floes 
seem to have been gioimd for the language used 
by V. Williams, J. m the Plymouth Case, in 
which he spoke of the reappointment annuaUy 
of the fishery inspector . . Pei haps I ought 
explicitly to add that if the Seville to the hend- 
note in the reportof the Plymouth Case isuglitly 
nttubuted to V Williams, J., I do not agree 
with it 

Goodman v. flaltash Corporation (1882) 52 
L J. Q. B 193) 7 App. Cas. 633 . 48 
L. T. 239 , 31 W K 293 , +7 J P 276.— 
H L. (u ), dutnu/uishcd 

Tilbury r Silva fl890) +5 Ch D. 98 , 62 L T, 
25+. — kay, J. , nvirmed on other (/rounds, 46 
Ch D. 98 ; 63 L T. 141 — O.A. cotton, bowen 
and fry, L jj 

Qoodman v Saltash Corporation and Blount 
v. Layard [1891] 2 Ch. 681, n — C A 
ESHER, 11. 11., LINIJLEY and BOWEN, L JJ, 
applied. 

Smith i And lews (1891) [1891] 2 Ch 678 , 65 
L. T. 175— north, J. 

Goodman v Saltash Corporation, held 
map jilt cable 

Tighe r Sinnott (1896) [1897] 1 Ii R 140, 

Goodman v Saltash Corporation, applied 

Att -Gen e. Wright (1897) 60 L. J. Q B 834 ; 
[1897] 2 Q B 318 , 77 L T. 296 , 40 W. B 86 
— 0 A. ESHER, M It., SMITH and RIGBY, Jj JJ. 

Holford v. Bailey (I860) 13 Q. B 426 ; 18 
L J Q. B. 109) 13 Jui. 278— EX. OH., 
followed 

Marshall i\ Ulleswater Steam Navigation Co. 
(1863) 32 L. J. Q B 139 , 3 B & S 732 , 9 Jur. 
(N.s ) 988 ; 8 L. T +16 ; 11 W E, 489.— Q B 

Holford v Bailoy and Marshall v Ulleswater 
Steam Navigation Co., adopted. 

Att.-Gen v. Emerson [1891] A. C 649, 654 , 
65 L T. 564 , 65 J. P. 709.— H L. (k) 

Carlisle Corporation v Graham (1869) 38 
L J. Ex 226 ; L. K. 1 Ex. 361 , 21 L. T 
383 , 18 W K 318 .— ex., distinguished. 

Foster > Wright (1878) 49 L J. C. P 97 ; 4 
O. P. D 438 , 44 J. P 7.— C.P.D. 

Holford v Bailay ; Marshall v. Ulleswater 
Steam Navigation Co. ; Carlisle Corpora- 
tion v. Graham , Foster v. Wright 
(■.ii lira') , Smith v. Andrews (1891) 
[1891] 2 'Ch. b78 ; 66 L. T 175.-=; 
north, J , Smith v Kemp (1692) 2 Salk 
637 ; Oaith 285; Comb. 11, 433, 461, 4 
Mod, 186 , Seymour v Courtenay (Lord) 
(1771) 6 Biur. 2811 , and Somerset (Duke) 
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v. Fogwell (1820) 5 B & C. 875 ; 8 D & 
R 747 , 5 L. J (O.S.) Iv B 49 . 29 It. E 
449, applied 

Hindson r Ashby (1890) 65 L. J Ch 515 : 
[1890] 2 Ch. 1 ; 74 L T 927. 0(1 J 1* 484.— 
C A LINDT, EY, KAY and SMITH, L JJ , reiemmi 
44 W. E. 184 — ROME It, J. 


Holiord i. Bailey; Foster v Wright; 
Seymour v. Courtenay (Lora); anc 1 
Hindaon \. Ashby, applied 
Hanhnry r Jenkins (1901) 70 L. J. fill 730 
[1901] 2 Ch. 401 , 49 \V E 010 . 05 J. P 631 - 
BUCKLEY J. 


Holford v. Bailey and Smith v. Kemp, 

Fitzgerald r. Fnbanlc (1897) 66 L J Oh. 529 , 
[1897] 2 Ch 90 , 7(> L T. 684— C.A LINDLISY, 
LOPES and BIG BY, l JJ. 


Hudson v. Macrae (1863) 4 B. & S 585 , 33 
L J. M. C. 65 . 9 L T. 078 ; 12 W. E 80 

— Q B., follon i’ll 

Hai greases r Uiddams (1875) 41 L J II. C 
178, J. E 10 « B. 582, 82 L. T. 000, 23 
W, E 828 — Q B 


HudBon v. Maorae and Hargreaves v. 
Diddams, applied 

Mussett r Buicfi (1870) 35 L T. 480 — Q B.D. 


understand the views taken in HtU'bottlfl v, 

1 'em/, wlieie the Court was dealing with an 
nrtiticial construction, but m the piesonl. case 
there Is nothing of the kind, and it is tlioreforo 
perfectly distinguishable fiom that case Tt is 
also distinguishable fiom the earlier casu of 
.1 fen iclt* v. Cadwallader , for m that case there 
were a niunher of stieanis which v\ ere mentioned 
as confluents of the Severn, there the gcneial 
woul •' tributary” svift used and the Comt 
thought they ought to apply it us being ejmdeni 
generis with the word confluent. 1 1 is clear to 
my mind that the laigci language of the present, 
order was adopted m consequence #f that decision 

— p, 280. 

Stuart v. MoBarnet (1808) L. E. 1 H. L Sc, 
387, dicta eel erred to 

Wanand r Mackintosh (1890) 15 App. C'ns 
52— HL (SC.) LORDS HEUSCIIELL, WATSON 

and macnaghtgn 

Beg. v Oubitt (1880) 58 L. J. M C 132 , 22 • 
Q. B. D 022 ; 00 L ’I’ 638 ; 37 W. R 
492 ; 10 Cox C C (US ; 63 J V 170 — 
Coleridge, c.J. and CHARLES, ,t., held 
applicable. 

Anderson i Jlntnlm (1890) 59 I. J, M, (', 
161 , 25 Q B. D 221 , 63 T, T 108; 54 J. P, 
767. 17 Cox 0. C. 129 — cuLHuidge, o.l, and 

MATHEW, J. 


Hudson v Macrae ; Hargreaves v Diddame ; 
and Mussett v. Buroh, applied 

Horne v McKenzie (1839) 6 Cl. & F 628.— 
H L (sc.), distinguished. 

Reece i Miller (1882) 51 L J M C 64; 
8 Q. B J). 626, 47 J P. 37.— GROVE and 
STEPHEN, JJ 

Hetricks v Oadwallader (1881) 51 L J 
M. C. 20 , 46 L. T 29 ; 46 .T P 216 — 
grove and lopes, JJ.. inapplicable. 

" Hall r Reid (1882) 10 Q B. D 134, n. (1) — 
field and cave, JJ 

H%11 v Held, d i it Digit tailed. 

Harhottle i Terry (1882) 52 L J M. C 31 , 
1UQ B D 131 , 48 L. T. 219, 31 W E 2S9 ; 
47 J. P. 180.— field and Stephen, jj 
field, J.— My language in Hall v. Reid may 
peihapB have been too wide, but It was applied 
to the facts of that particular ease, which 
altogethci tlifieied from, and does not govern, 
this ease. The language 1 used theiefore has no 
application here. 


Harhottle v. Terry, fulloiccd. 

George i. Carpenter (1893) [1893] 
505 ; 5 E. 260 ; 68 L. T 714 ; 41 W. E 
J. H. 311 — lawiiance and collins, jj 


1 Q. B. 
366; 57 


Merrioke v Oadwallader and Harhottle v. 

Terry, distinguished. 

Evans t\ Owen (1894) 16 E 228 , 04 L J. 
M. C. 59 , [1895] 1 Q. B. 237 ; 72 L. T. 54 , 43 
W. R 237 — wills and wright, jj. 

wills, J. — |A tributary is that which con- 
tributes. and I cannot 1 Understand why a 
stream of water should he JJie less a tributary 
because before it roaches the Severn it falls 
into another stream which has anothei name. 

. . That this stream is a “tributary” seems 

to me to be absolutely fiee from doubt. I con 


Beg. v. Oubitt, distinguished 
eg v. Stewart (1896) 65 L J M C 83 , 
[1896] 1 Q B 300, 71 L. T. 64, hi W, R, 
80S , 18 Cox C U 232 , 60 J. P. 350.— LIND LEY 
and kay, l jj 


Anderson v Hamlin, held overruled. 

Pollock r Moses, (1894) 63 L J M C 116; 10 
R 109; 7(1 h. T. 378 , 17 Coy (! (!. 737 ; 58 
J P 627 

mathew, J— The section of the Act, [sect, 13 
of the Fisheries Act, 1891] clearly ovouides the 
decision m Anderson, v Hamlin , and was in all 
probability passed expressly for that purpose — 


BoHe v. Whyte (1868) 37 L, J Q, B 105 ; 
L R 3 Q B. 286 , 17 L T, 500 ; 16 W 11 
593 , 8 B. & S, IW.—Q.Ti., fallowed 
Lecoufleld (Lord) r. Lonsdale (Bail) (1870) 
3 L J C. P 306 ; L It 6 U, P. 657 , 23 L T, 
in ; 18 W. R. 1165.— O.p. 


Pike v. Bossiter (1S77) 37 I. T, 635 , 2b 
W. R Dig 90, — Q b.d , fallowed 
ltossitei i Pike (1879) 4S L J M G 81 : 4 
Q. B. D 24 ; 27 VV R 389 , 39 L T 190 — cj n d 

Lyne v Leonard (1868) 9 B & S 65 , L, H 
8 Q. B 156 , 18 L. T 55 , 16 W LI 502.— 
Q.B., distinguished 

Marshall i. Riclmulson (1889) 58 L J M C, 
45 , ( 5 ) L T 605 , 16 Cox 0. O 611; 53 J P 
596.— cave and Charles, jj. 

Truro Corporation v Rowe (1901) 70 L J. 
K. B 1026 , [1901] 2 lx B. 870 ; 85 L T. 122 ; 
SOW R 151 ! 65 J.I P 806 —WILLS, ,T. ; un’ioil, 
(1902) 71 L J. K. B. 974 ; [1902] 2 K. B. 709 ; 
87 L. T 386 , 51 W R 68 — c.A. COLLINS, 
M.B„ PTIHlJnG and CQ55ENS- HARDY, L.JJ. 
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Trappes v. Harter (1S38) 2 G & M 153 , 3 
Tyi. (504 , Si J Ex 24 — ex .ejr plained 
Bin clay, Ex parte, Gawan i Baiclay (1855) 5 
Be G M fc G 103, 1 Jut, (NS.) 1143, 23 
L. J Bk 1.— L.C anclLJj. 

Trappes v Harter, not followed, 

Nutter, In re, Cott-in, Ex parte (1842) 2 
M D. & D. 725, followed 
Waterfall v. Fenistone (l8G(i) 6 El. te B. 
870 , 2(1 L. J Q. B. 100 , 3 Jur (n.S.) 
15. — Q.B,, dntnitju idled 
Onllw ick i Swindell (I860) 36 L. J Gh. 173; 
L, It 3 Eq 24!) ; 13 W R. 216.— M «. 

Cullwiok v Swindell, followed. 

Cltmio r. Wood (1808) 37 L J. Ex. 158 ; 
L It. 3 Ex 257 , 18 L T. (109 . nffirmed, , 88 L. J 
Ex 228, L. R. 1 Ex. 328 , 20 L T. 1012 — 
EX. OH 

Cullwiek v Swindell and Olimie v. Wood, 

referred to 

* Lcmgbottom r. Berry (18GD) 39 L J Q B 
37 L. It. 5 Q B. 123 ; 22 L T. 385 ; 10 B. & S. 
852 — Q.B, 


Nutter, In re, Cotton, Ex parte (eiijmi), and 
Cullwiek v Swindell, tef erred to. 

Sanders r. Davis (1885) 54 L J Q. B 57(1 , 
15 Cj. B D 218. 33 W. R 055.— POLLOCK, B 
and MANI8TY, J 

Hellawell v Eastwood (1850) 6 Ex. 296 . 
20 L. J. Ex. 154.— ex., dictum dm- 
appi ni ed 

Mather t . Erasei (1856) 2 Kay & J 636 , 23 
I., J. Ch 361 , 2 Jur. (N.H ) 900 ; 4 W. R. 887. 

wood, v -o. — This consideration disposes of 
the decision — I do not say, of the dictum — m 
Ilellnwell v Had wood For the decision in that 
case there was abundant ground, irrespective of 
the diet ii in The tenant had annexed to the 
freehold property which as between him and his 
landlord, would have been held, on a deter- 
mination of the lease, to be chattel property, 
which the tenant was entitled to remote. The 
landlord sought to distrain Thore would have 
been a manifest inconsistency in holding such 
property exempt from distress, on the ground of 


Of cases ending with that of Father v. Dixon (12 
Cl. & F 812), which does not appeal to have 
been cited in Hellawell v. East wood, conhl not 
have been present to the mind of the learned 
]udge to whom that dictum Is attributed — 
p 549. 


Mather v Eraser, apprmed 
Haley r Hammeisley (1861) 30 L J Ch. 
11 , 3 De G F & J. 387 , 7 Jui. (N.s ) 705 . 4 
L. T. 26') , 9 W R. 502.— L c. • and Boyd r 
Shonoclc (1.807) 37 L J Gh 144 , L R. 6 Eq. 
"2 ; 17 L T. 197 ; 16 W R 102— v.-o 


Hellawell v. Eastwood, considered. 

Reg. r. Lee (I860) 33 L. J M C. 105 . L R. " 
1 Q. B. 241 ; 12 Jur. (tt.s.) 225 ; 13 L. T. 704 . 
14 W. R '311. — Q.B 


Hellawell v. Eastwood, dntingv idled 
Mathor v Fraser, followed 

Longbottom i Berry (1869) L. R 5 Q B 123 ; 

39 L. J. Q, B. 37 , 22 L T. 885 , 10 B & S 852 
— Q B 

hannen, j. (for the Court).— It is observable 
that Hellawell v. Mi'twmd was decided before 
any of the oases to which we have referred 
(Mather v. Fraser, Walmsley v, Milne (7 C B 
(N.s ) 115 , 29 L. J G. P. ' 97) , Ciillwiolt v. 
Swindell (L R, 3 Eq, 249) , (Jliune v Wood 
(L. R 3 Ex. 257 , L R, 4 Ex 328)), and was 
cited in all or most of them, but not followed 
in any. On tbe contrary, it was distinguished 
in Mather v Fritter by the present Loid Chan- 
cellor (Hntherley), then Vice-Chancellor, who 
observed that it was a case between landlord 
and tenant, and was altogether inapplicable to 
the question whether machines fixed by an 
owner of the soil passed to a moitgagee of the 
freehold In that ease machinery fixed in the 
same manner as the machines in Helhwell v 
Eastwood was consideied to pass to a mortgagee 
as fixtuies ; and so also m Walmtdnj v Milne , 
the fact that the machinery was so fasten ed as ter*®' 
admit of severance without injury to the build- 
ing, or the things lixed was also disregarded by 
the Court ; as were also in Chime v. IVpod, the 
special additional facts found by the jury, that 
the object of annexation was for the more con- 
venient use of the things fixed, and not to 
improve the inheritance (p. 137), We think 
that the cose of Hellawell v. Eastwood was well 
distinguished from cases like the niesent, in 
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question depended mainly upon (d) the mode and 
extent of annexation to the soil 01 fabuc ot the 
house whethei it can easily he lemoved mtrgre, 
mire et enmmodt or not without injury to itself 
or the fabuc of the building . (2) whethei it was 
for permanent and substantial improi ement jn 
the dwelling, or meiely for a teuipoiary purpose] 
does state the true principles, though it may be 
questioned if they were in that case correctly 
applied to the facts (p 337) But there is 
another view of thcnmttei which weighs stiongly 
with us Ilrllawrll v. Eastwood was a decision 
between landloid nml tenant, not so likely to 
influence those who advance money on inoitgage 
" as Mather v Eraser, which was decided m 185fi, 
and has been acted upon m JJoi/d v. Shorrorh 
(L. B. 5 Eq 72) bi the Comt of Queon’s Bench 
in Longbottom v Bern), and m Ireland ui lie 
Lawson (Ii L. B 2 Eq 222) These eases aie 
too recent to have been themselv es much acted 
upon, but they siiow that Mather v. Fraser has 
been geneially adopted as the mling case We 
cannot, theiefme, doubt that much money has. 
during the last sixteen veais, been advanced on 
the faith of the decision in Mather v Fraser. It 
Is of gi eat impoitance that the Inw ns to what is 
the secuuty of the mortgage should be settled ; 
and without going so far ns to say that a decision 
only sixteen veais old shuu Id be upheld, light ot 
wiong, on the principle that mm mums error 
hint jus, we feci that it should not be reversed 
unless we cleaily see that it is wiong As all eady 
said, we me rather inclined to think that, if it 
vvcie res Integra. we should And the same way — 
p SB) 


Mather v Fraser, fallen ed. 

Ci oss r Barnes (1877) 16 L J. Q. B 479 . 

L. T 693,— Q b.d. : and Annytage, In le, Moore 
aud Ilobiiisou’s Banking Co , Ex parte (1880) 40 
L J. Bk. 60, 14 Ch D 379 , 42 L. T. 143 , 28 
W. B 024.— BVCON, C J. 


Mather v Fraser, appealed 
Yates, In ie, Batcheldor r Yales (1888) 57 
Jj J Ch 697 , 38 Ch D 112 . 59 L T 47 ; 80 
W. B*> 568— c A cotton, lindley and 

BOW13N, L JJ, 

longbottom v. Berry (1869) 39 L. .T Q, B, 
37 L B 6 Q. B. 123 ; 22 L T 885 ; 10 
B & Is 802, — Q B., foil owed 
Holland r Hodgson (1872) 11 L J O B. 146 , 
L. B. 7 C, P. 328 , 26 L. T. 700 , 20 W. B 990 — 
1'X CH. 


longbottom v, Betty, approivd and followed 
Sheffield and South Yorkahne Permanent 
Benefit Building Society r Ilavrison (1884) 54 
L J Q B lo , 15 Q. B. D. 368 , 51 L. T. 649 , 
S3 W. K. 141.— C.A. BitETT, M.K., COTTON and] 
BINDLEY, L JJ 1 

brett, ir.n. — In the consideration of law the 
mnchineB are part of the land, and these belts 
were fixed to the machines and were pmt of the 
land : for everything which is a necessary part 
tu »■■»>"«* is p ai t 0 f the land, and passes 
~ ‘“ J “o registration is 


ot the machine is c ... 

under the mortgage, and 
required. I flunk that longbottom i 


«Coutt below) is inconsistent with it ; he evidently 
thought it wrong It Is, however, a decision 
' ^ be followed. The learned judge 
seems to think that the decision in Longbottom 
v. Lernj proceeded on the admitted facts m 


lhat case I decline to follow that view I 
think that a pnnciple of law was laid down 
which must beobseived m subsequent eases. — 

p 861 

Sanders v. Davis (1885) 51 L J Q B 576 ; 
15 D ED. 218 . 33 W K. 655 —POLLOCK, 
n and MANiarv, J . and Cumberland 
Union Banking Co v. Maryport Hematite 
Iron and Steel .Co, (1891) 61 L J Ch, 

‘ 227 , [1892] 1 Ch 115 ; 66 L. T. 1 US . 40 

W It 280 — north, .T.. followed. 

Clough i Wood (18*14) 63 l, J. Q B. 564 ; 
[1891] 1 Q. B 713 . 9 H 509 , 70*1, T. 297 . (2 
W. B, 469. — C.A LINDLEY, KAY alul SMITH, L JJ. 

Cumberland Union Banking Co, v. Maryport 
Hematite Iron and Steel Co, and Gough 
v Wood, explained. 

Huddersfield Banking Co r. Lister (1895) 64 
L J Ch 528 , [1896] 2 Ch. 273 , 12 It, 381 : 72 
L. T 703 , 43 W. It 567,— O.A LINDLEY, LOPES 
and KAY, L JJ i 

lindley, L.J — Those cases turned on the 
view, rightly or vviongly — I do not pause to 
considei that now — that the clmtLels wei o * 
unfixed, and properly unfixed on Iho implied 
authority giveu by the moi tgagees It is impos- 
sible to hay that these looms, wcie unfixed by the 
implied authority given by the mortgagees. , . , 
Gauqh v Wood leally docs not apply to the case 
at all, — p 527 


Cumberland Union Banking Co. v Maryport 
Hematite Iron and Steel Co. and Gough 
v. Wood, dismissed 

Hobson v (lorringe (1896) 66 L J. Ch 114 • 
[1897] 1 Ch 182 ; 75 L T 610 , 45 W. 11, 350.— 
" A RUSSELL, O J., LINDLEY aild SMITH, L.JJ, 

smith, l j (for the Couit),— Theic can bo no 
doubt upon a mortgngo m fee of the land, that 
— between the mortgagoi and mortgagee, the 
. .ntgageo is entitled to all fixtures which may 
be upon tho land whether placed there before or 
aftoi the inoitgage, if Noith, ,T , m the passage 
m his judgment which lias boon referred to m 
Cumberland Union Faulting Co v, Mara port 
Hematite Iran and Steel C'o , meant to hold 
otherwise, in our opinion he was in error ; but 
we doubt if he intended so to hold. The ease of 
Cough v TT’HHii <S' Co , deeidod In tins Court, in 
no way assists the plaintiff, and has no application 
to the present ease That ease was decided 
solely upon the ground that the mortgagee had 
acquiesced in the removal by the mortgagoi 
during his tenancy of trade fixtures For 
additional confirmation of the ratio decidendi of 
this ease what was said by Lindley, L .1 and by 
Kay, LJ in Iluddorxjwld Faulting Co v. Lister 
may be referred to. 


Gough v Wood, distinguished 
Hobson v. Gorringe, followed 
Beynolds v. Ashby (1902) 72 L J Iv B 
51 , [1903] 1 K. B, 87 , 87 L T. 6 10 ; 51 W. K 
406.— o A. 


Holland v. Hodgson (1872) 41 L J 0. p. 
146 , L. R. 7 C, P. 828 ; 26 L T. 709 , 20 
W B 990 — ex, cil,, explained. 

Wood v. Hewett (1846) 8 Q 1) 913 ; lb 
L. J. Q B 247 ; 10 Jur 390 , — q.b. , and 
Lanoaster y. Eve (1859) 5 O, B, (n.h.) 717, 
28 L. J. 0 P, 235 ; 5^ Jur, (n.S.) 683 , 7 
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W. It, MO. — op, d item ted and distin- 
guished 

Hobson i Uoninge (18%) 06 L. ,T Cli 114 , 
[181)7] 1 Ch 182 , 75 L T 010 • 45 W R 366 
— Q.A 110881566, C J , LINDLEY and SMITH, L.JJ. 
See judgment, 

„ Holland v Hodgson, applied. 

Monti r. Barnes (1900) 70 L. ,T K B. 225 ; 
[1001] 1 K. B. 205, 83 L,T. 619 , 49 W E 147. 
— C,A SMITH, M.B., COLLINS aild STIRLING, L JjC 

D’Eynoourt v Gregory (1 866) 36 L. J Cli 
107 ) L 41 8 Eq. 882 , 15 W R. 186.— 
M n., fallowed 

Norton r. Daslnvood (1S96) 65 L. J. Cli 787 : 
[1890] 2 Oh, 497 , 75 L. T, 205 , 44 W E. 080.— 
OHIX’Tr, J 

D’Eynoonrt v Gregory, distinguished. 

.Hill (Viscount) v. Bullock (1897)00 L J. Ch. 
70S ; [1897] 2 Ch. 182 , 77 L T 240 , 46 W. ll 
,84,-0 A LINDLEY, LOPES and OHITTY, L.JJ. 

lindley, 6 J— The case that comes neaiest to 
this one is D’JSynrourt v. Ghrgory, the eaBe 
fibout tapcstiy, whoie Loid BomiUy, m con- 
struing a will, held that certain unfixed articles 
passed with the house, because, as he says, they 
wcie strictly and properly part of the architec- 
tuial design of the hall and staircase and put in 
as such, as distinguished from meie ornaments 
Gnu anybody say that these birds, which were 
put m the museum to be looked at and enjoyed 
while they wore there, were put theie as part of 
the architectural design of the room f See what 
that means Suppose a bud gets moth-eaten, if 
it is a flxtuie it cannot be taken out, but must 
be left to rot and be eaten up bymaggots That 
onnnol be.— p 707. 

D’Eynoourt v, Gregory, disapproved by 

RIGBY, L.J 

Norton v Dashwood, explained and dis- 
tinguished, 

l)e Falbe, in le, Ward r Taylor (1901) 70 
L. J, Ch 280 : [19U1] 1 Ch 523 , 84 L T. 273 ; 
49 W Ii. 455.— 0 , A RIGBY, williams and 
Stirling, L JJ. , reversing BYRNE, j , u firmed, 
nout Leigh r Taylor (1902) 71 L J Cb. 272 , 
[1902] A. C 157 , 80 L T 239 : 50 W. E 023 — 

H L. (K.) LORDS HALSBCHY, L C , MACNAGHTEN, 
SHAND, BRAMPTON, ROBERTSON and LINDLEY. 

Leigh, v. Taylor, discussed. 

lteynolds 1. Ashby (1902) (supra, col. 114S). 

Eitzherbert v. Shaw (1789) 1 II Black 268, 
considered. 

Dean v, Allalley (1799) 3 Esp 11, questioned 

Elwes r. Maw (1802) 3 East 38 , 6 E. E. 523. 

LORD ELLENBOROtTGH, 0 J. (fol the Court). — 
The Nisi Fnus case of Bean v. Allalley is a 
.ease of the erection and removal by the tenant 
of two sheds, called Butoh barns, which were, I 
will assume, unquestionably fixtuies. . . . Loid 
Kenyon theie uniformly mentions the benefit of 
trade, as if it were a building subservient to some 
proposes of trade ; and never mentions agricul- 
ture, for the purposes of which it was erected. He 
certainly seems, howevei, to have thought that 
buddings erected by tenants for the purposes of 
farming weie, or rather ought to be, governed by 
the same rules which had been so long judicially 
liolden to apply in the case of buildings for the 
purposes of tiade But the case of buildings for 


trade has been always put and recin/ lined as a 
Itnoion, allouvd, oj-ooptiim from tlic gcneial rule 
whioh obtains as to other buildings , and the 
circumstance of its being so tieated and con- 
sidered establishes the existence of the geneial 
rule to which it is considered as an exception. — 
p. 56. 

Elwes v. Maw, dismissed. 

Wake 1. Hall (1883) 52 L. J Q B. 494; 8 
App Cas. 195, 48 L T 834; 31 W. E 585.— 

H L. (E.) ; and Hears v. Callender (19U1) (mfra) 

Penton v. Hobart (1801) 4 Esp. 33 ; 2 East 
88 ; 6 R. E. 376, not followed. 

Weeton v, Woodooak (1840) 7 M & W 14 ; 

10 L J. „Ex. 183. — E x., foil owed. 

Leader r. Homewood (1858) 5 C B. (n s ) 5 16 , 

27 L J. O. P. 316I- 4 Jui. (N.S.) 1002.— O.P. 

Penton v. Hobart, discussed. 

Weeton v. Woodoook, commented oil 

Barff ( Probyn (1895) 64 L, J. Q B. 557 ; 73 
L T. 118. 

[Charles, j. held that where the tenant of a 
public-house held over because the incoming 
tenant refused to pay hun an agreed sum foi 
fixtures, and on his landlord’s bringing ejectment 
lemoved the fixtures, no inference of an existing 
tenancy could be diawn and that the tenant was 
a trespasser when he lemoved the fixtures ] 

Penton v. Hobart, followed. 

Whitehead v. Bennett (1858) 27 L J. Ch. 

174 ; 6 W E 351 — v.-o„ referred to. 

Mears r. Callender (1901) 70 L.J Ch 021 ; 
[1901] 2 Ch 388 ; 84 L. T. 618 , 49 W. R 584 ; 

65 J. P 615. 

cozens-HARDY, j. — I am not satisfied that Lord 
EUonborongh [in Mires v, J/wto] dissented from 
Loid Kenyou’s view [m Pent on v Hobart') so fai 
as market gardeners were concerned If, however, 
theie be any difference between Lord Kenyon 
and Loid Ellenboiough, I prefei the view that ^ 
glass-houses elected by a nurseryman for the 
purpose of carrying on his tiade may be removed 
The dicta of Lord Bramwell m 1 Yalta v. Pall (8 
App. Cas 210) support this view Moieover, the 
whole tendency of the Courts iu lecent years has 
been to enlarge the rights of tenants in respect 
of fixtures Nor do I considei that there is any- 
thing in the judgment of Kindersley, V -O. in 
Whitehead v Bennett which ought to lead me to 
a contrary conclusion 

London and Westminster Loan and Disoount 
Co. v. Drake (1859) 6 C B. (N.s.) 798 , 28 

L. J. C P 297 , 6 Jur (N.S ) 1407 , 7 W E 
611.— O.P , approved and followed 

Saint r Pillcy (1875) 44 L J Ex 33 ; L. R. 

10 Ex. 137 ; 33 L. T. 93 , 23 W. R 758.— EX 

Dumergue v. Bumsey (1862) 10 W R 844 — 

EX , ret cr ted, (1868) 2 H. & O 777 , 33 L. J. Ex. 

88 ; 10 Jur. (N.S.) 155 , 0 L T 775 , 12 W, R. 
205— EX. CH 

metropolitan Counties Insurance Sooiety v. 
Brown (1859) 26 Beav 454- 28 L. J Ch 
581 ; 5 Jur (NS) 378, 7 W. R. 303.— 

M. Tt , iistnujfUshed. 

Richards, In re, Astbury, Ex parte, Lloyd’s 
Banking Co., Ex parte (1869) 38 L J. Ch. 9 ; 

L R. 4 Ch. 630 , 29 L T 997 p 17 W R 997.— 
GIPFARD, L.J. ' 
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FRAUD, MISREPRESENTA- 
TION, AND UNDUE 
INFLUENCE. 

1. What Amounts to 

2. Fraudulent Conveyances 

3. Effect of 

4 Practice i 


l. Wn 


r Amounts t 


Humphry a v Pratt (1831) 5 Bligh (n s.) 154 , 
2 Dow & C 288 —n L (IB.), considered 
Collins i Evans (or Evans t . Collins) (1814) 
5 Q. B 804 ; 13 L .1 Q. B. 180 , D & M. 069 ; 
8 Jur. 345 —EX CH. 

Evans v Edmonds (1853) 13 C. B 777 , 1 
C. L R. 653 ; 22 L. J C P. 211 ; 17 Jur 
883 ; 1 W. R 412— op, considered 
Hmt r Swaine (1877) 7 Ch D 42.— FRY, J ; 
ami J olifie i. Baker (1883) 52 L J Q B 609; 
11 Q B. D 255 ; 48 L. T 966 , 32 W B 59 , 47 
J p 678.— V WILLIAMS and CAVE, JJ. 


Evans v. EdmondB and Collins v Evans 

(supra), referred to. 

Berry , Peek (1889) 58 L J. Ch 864 , 14 
Ann Oas. 337 ; 61 L T 265 , 88 W. R. 33 ; 1 
Meg 292— HL (E) 

Harris v Kemble (1827) 1 Sim 111 , 5 L J 
(os) Ch HI. retorted, (1829) 2 Dow & Cl 
463 , 5 Bhgh (N.S) 730 , 7 I,. J (0 S) Ch 79.— 
HL (E) 

Harris v Kemble (supra, In h l ), distin- 
guished 

Rawlins i Wickham (1858) 3 De G & J. 304 , 28 
L. J Ch. 188 , 5 Jui . (N.S ) 278 , 7 W R 145.— L JJ 
Traill v. Baring (1864) 1 De G. J & S. 318 ; 
83 L. J. Ch. 521 . 10 Jur (N s.) 877 ; 12 
W. R. 678.— L JJ , distinguished. 

.Scottish Petroleum Co., In re, Wallace’s Case 
(1883) 23 Ch D. 413 , 49 L. T 848 : 31 W. R. 

846 — C A. BAGGALLAY, LISDLEY and FBY, L JJ 

LiltfiLEY, l.J. — At the time of this allotment, 
however, there was a material change in the body 
of dnectoiB. The secretary, acting honestly and 
fairly, drew the attention of the allottees to the 
fact Hr. H aldane argued that this change made 
the contract void, and referred to Traill v 
Baring 1 think that case does not bear out his 
proposition, and goes no further than to show the 
contract to be voidable 


Small v Attwood (1832) Younge 407 , reierscd, 
no m. Attwood v Small (1838) 6 CL & F. 282 , 8 
1 J. Ch. 1 15 ; 2 Jui. 200, 226, 246.— H L. (B.). 

Attwood v. Small, considered 
Central Railway Co of Venezuela i. Kisch 
(1867) 36 L J. Ch. R49 ; L. R 2 H. L. 99, 121 , 
16 L T. 500 ; 15 W. R. 821 —II L (E ). 

Attwood v. Small, referred to 
Other r. Smurthwaite (1868) L. R, 5 Eq 487, 
442.— v -c. 


Attwood.v. Small, considered and explained 
Redgrave r Hurd (1881) 51 L J Ch 113 ; 20 
Ch. D. 1 , 45 L. T 485 , JO W R 251 .— c.a. 

' JE88EL, M.R , BAGGALLAY and LUSH, L JJ. j 
reversing FEY. J 

jebsel, M b. — In no way, as it appears to me, 
does thedeclsion, or pny of the grounds of decision, 


in Attwood v. Small support the 'proposition that, 
it is a good defence to an action tor rescission of 
a contract on the gionnd of fraud, that the man 
who comes to set aside the contract inquned to a 
ceitain extent, but did it oarelesslv and ineffi- 
ciently, and would, if he had used reasonable 
diligence, have discovered the fraud 

Attwood v Small, considered • 

Roots i. Snelling (1883) 4S L T 210 — 

fOLLOCK, B * 

Redgrave v. Hurd, commented on 

Smith r Chadwick (1884) 53 L J. Ch. 873 ; 9 
App. Cas 187 , 5t) L T 697 ; 32 W. It. 687 ; 48 
J P 644 — H L (E ). 

Redgrave v. Hurd, applied and. dictum 

Smith v Land and House Property Corporation 
(1884) 28 Ch. D. 7 ; 51 L. T 718 , 49 J P 182,— 

O A. BAGGALLAY, BOWEN and FRY, L JJ. 

Redgrave v. Hurd, dictum dissented from. 

Hughes i . Twisden (1886) 55 L J Ch 181 , 54» 
L T. 470 , 31 W R. 498 

north, J — It is said that if a thing is likely to 
be material towards inducing a man to entei into 
a contract, it is a piosumption of law that it was 
material ; and Mi Clare referred to Rcdgrtna v. 
Bwl, where the late Mastoi of the 'Rolls is 
reported to have said (at p 21) — “ If it is a 
mateiial representation calculated to induce him 
to enter into, the contract, it is an infeienoe of 
law that he was induced bytheiepi'csentation to 
entei into it, and in order to take away his title 
to be relieved from the contract on the ground 
that the representation was untrue, it miiRt be 
shown either that he had knowledge of the facts 
contrary to tho ^presentation, or that he stated 
in terms, or showed clearly by Ins conduct, that 
he did not rely on the representation ” The next 
case is Smith v. Chaduuol i (2U Oh D. 27), wheie, 
at p 44, the M.R, says — '• Again, on the 
question of the materiality of the statement, if 
the Court sees, on the face of it, that it is of 
such a natuie as would, induce a person to enter 
into the contract . . the inference is, if lie 
entered into the contract that he acted on the 
inducement so held out, and you want, no evidence 
that he did so act.” The same case came before 
the House of Lords (9 App, Cas. 187 ; 32 W. R 
687) , and at p. 196 Loi d Blackburn makes 
these'iemarks • — "1 think that, if it is proved 
that the defendants, with a view to induce the 
plaintiff to entei into a oontraot, made a state- 
ment to the plaintiff of such a nature as would 
be likely to induce a person to enter into a con- 
tract, and it is proved that the plaintiff did enter 
into the contract, it is a fair inference of fact 
that he was induced to do so by the statement. 
In Bedgrare v. Bitrd, the late Master of the 
Rolls is reported to have said, that it was an 
inference of law. If he really meant this, he 
retracts it m his observations in the present case ” 
Then, again, in another caBe of Smith v. Land 
and JBovse Property Corporation (28 Ch D 16), 
Bowen, L J says — “ I cannot quite agree with 
the remark of the late Mastei of the Rolls m 
Redgrave v. Bnrd — that, if a material representa- 
tion calculated to induce a person to enter into 
a contract is made to him, it is an inference of 
law that he was Induced by tho representations 
to enter into it, and 1 think that probably his 
lordship hardly intended to go so far as that, 
though there may be strong reason for drawing 
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such nn inference as an inference of fact.” Now, 
looking at these cases as stating the law correctly, 
I come to the conclusion that it is not a presump- 
tion of law, but an impoitant piece of evidence 
from which, it theie is nothing else, tlio Couit 
may draw the infeieiice of fnot that the plaintiff 
was induced by the statement to enter into the 
contract 

[It was pointed out during the argument that 
the words "of law” in ?he phrase "It is an, 
inference of law,” from the judgment in Iicdgraie 
v Hurd, occur only in 20 Ch. I) 21, and not in 
any of the contemporaneous leports ] 

Redgrave v. Hurd, discussed. 

Newbigging i\ Adam (1887) 6G L J. Ch 275 ; 
34 Oh D 582 j 55 L T. 794 , 36 ,W R. 597.— 
a A. COTTON, BOWEN and FRY, L.JJ. ; affirmed, 
mini Adam r Newbigging (1888) 57 L. J. Ch 
10(1(1 ; 13 App Cas. 308 , 59 L.T 2G7 j 37 W. R. 
97. — lt.L. (e). LORDS HALSBHRY, L.C , WATSON, 
FIT55CH3RALD and ([ERSCHELL, 

* BOWEN, l J. — It is said that tho injured "party 
is entitled to be replaced in statu qua It seems 
to me that when you are dealing with innocent 
misrepresentation you must understand that pro- 
position that ho is to bo replaced m statu quo 
with this limitation — that he is not to be leplaced 
in exactly tho same position in all respects, other- 
wise lie would bo entitled to recovei damages, 
but is to bo replaced in his position bo fai as 
regauls the rights and obligations which have 
been created by the contract into which he has 
been induced to enter That seems to mo to be 
the true doctrine, and I think it is put in the 
neatest way in Re.dg> uiov Surd In that ease 
. there was a misrepresentation, but, though there 
was a suggestion of fi and in the pleadings, the 
0. A. thought that fiaud was not bo expressly 
pleaded as lu enable the Court to treat the case 
as one of fiaud, and that the relief given must 
depend on misrepicsentation alone. The M.R , 
so treating it, says • “ Eefoiegomgintothedetails 
. , , belief that it was true" With great respect 
for.thc shadow and memory of that gieat name, 
I cannot help saying that this is not a peifect 
exposition of what tho common law waa, but, so 
far ns the rule of equity goes, I must assume that 
the M.R , spoke with full knowledge of the equity 
authorities, and he treatB the lelief as being the 
giving back by the party who made the misiepre- 
sentation of the advantages ho obtained by the 
contract. Now these advantages may be of two 
kinds. He may get an advantage in the shape of 
an actual benefit, as when he receives money , 
■ho may also get an advantage if the paity with 
whom he contracts assumes some burthen mcon- 
sldeiation of the contract In such a case it 
seems to mo that complete rescission would not 
bo effected unless the mibiepiesenting party not 
only hands back the benefits which he lias him- 
self: received — but alsu re-assumes the burthen 
which under the contract the injured person has 
taken upon himself. Speaking only foi myself, 
I should not like to lay down the proposition t8at 
a person is to be restored to the position which 
he held before the misrepresentation Was made, 
nor that the person injured must he indemnified 
against loss which anses out of the contract, 
unless you place upon the words “ out of the 
contract " the limited and special meaning which 
I have endeavoured to shadow forth. Loss arising 
out of the contract is a teim which would he too 
wide. It would embrace damages at common 
O.O. 


law, because damages at common law are only 
given upon the supposition that they are damages 
which would naturally and reasonably follow f l om 
the miury done I think Redgra i e v. tlurd. shows 
that it would be too wide, because m that case 
the Court excluded from the lelief which was 
given the damages which had been sustained by 
the plaintiff m lemovlng his business, and other 
similni Hems Theie ought, as it appeal's to me, 
to be a giving back and a taking back on both 
sides, including the giving back and taking back 
of the obligations which the contract has created, 
as well as the giving back and taking baelc of the 
advantages There is nothing m Rawlins v. 
Wioliham (S De G. & J. 301, see pad, “ Partner- 
ship ") which carries the doctrine beyond that. 
In that case, one of three partners having retired, 
the lemaming partners introduced tho plaintiff 
into tho firm, and he, under his contract with 
them, took upon himself to shaie with them the 
liabilities which otherwise they would have borne 
in their entirety. That was a burden which he 
took under the contract and m virtue of the con- 
tract. It seems to me, therefore, that upon this 
principle indemnity was tightly decreed as regards 
the liabilities of the new Him. * 

Redgrave v. Hurd, ajiprtnud 

Aaron’s Reefs r. Twiss (189G) 65 L J. P, 0, 61 , 
[1896] A. C. 273, 74 L T 794 — hl. (ih.). 

LORDS HALSBURY, L.O, WATSON, HERSOHELL, 
MAONAG-HTBN, MORRIS and DAVEY. 

Redgrave v. Hurd, applied. 

Davis r. Ohrly (1898) 14 Times L. R, 260.— 
BARNES, J. 

Newbigging v. Adam, discussed 

Whittington e. Seale-Hayno (1900) 82 L, T. 
49 — FARWELL, J. . 

Baker v. Monk (18G4) 4 De G. J & S 988 ; 
10 Jur (N S.) 091 , 10 L T. 630 ; 12 W. R 
779. — L jj. , affirming 33 Beav 419. — ir.R., 
prtnoiple adapted. 

Slator e. Nolan (1876) Ir. R. 11 Eq 867.— M.R. 

Baker v. Monk and Clark v. Malpas (1862) 4 
D F. k J. 401 ; 31. Beav 80 , 8 Jur. (n S.) 
784, 10 W R 676.— L.JJ., principles 

applied. 

Rees r. De Bernardy (1896) 65 L J. Oh 63G ; 
[1896] 2 Oh. 437 ; 74 L. T. 585 — eomer, J. 

Harrison v. Guest (1855) 6 De G. M i: G. 
424 ; 25 L. J. Ch. 644 , 2 Jui, (N S.) 911 ; 
4 W R 585 — l.c. , affirmed, (I860) 8H,L. 
Cas, 481, explained 

Denton e Donner (1856) 23 Beav. 285, 

ROMILLY, M.R — I do not understand the case 
of Samson v Guest to mean this • — thatthefact 
of an unprofessional person having no solicitor in 
the transaction, is a inattei of no importance at 
all. , . . All that I understand the L.O. to 
mean is this — That wheie no peculiar relations 
of a fiducial y character exist between the vendoi 
and the vendee, the fact of the seller not employ- 
ing any solicitor does not shift the brnden, and 
not that it is not a matenal eircumslanee to he 
regaidedin the tran^iotion that he had not a 
solicitoi on his pait who would be likely to 
explain the matter fully to him — p. 291. 

Harrison v. Guest, distinguished. 

Baker v. Monk (1864) (supra) 
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Harrison, v. Guest, distinguished 
Rosher r. Williams (1875) 44 L. .1 Ch 419 , 
L R 20 Eq 215 , 32 L T. 387 , 23 W R 561 — 


Harrison v. Guest, distinguished 

Fry i . Lane (1888) 58 L J 'Cli 118 , 40 Ch D 
312 , 60 L T 12 , 37 W. R, 135 —KAY, J 

G Risen v. Odgen (1731) —H.L (E ), com- 
mentor! on 

Young i Peachy (1741) 2 Atk 254 

haepwicke, L.C — In Oh seen v Odgen, before 
King, L.C , that circumstance [viz , that it was a 
recovery obtained by a father from his child] 
"was strongly insisted upon; but his lordship 
refused to give relief, for he said it was a fail 
haigam between a father and his child, and he 
would not weigh in golden scales whether the 
considciation was exactly equal oi not. In Mai oh, 
1781, there was an appeal to the H. L. from that 
decice , upon the appeal the Louis laid great 
weight upon that circumstance, that the convey- 
ance was obtained by a fathei from lus daughter 
in distress and the deeiee of Lord King was 
le versed — p 258 

Bainbngge v. Browne (1881) BO L. J Ch. 
522 , 18 Ch. D. 188 , 44 L T. 705 ; 29 
W R 782 — Fin , 3 , distinguished 

De Witte r Addison (1899) 80 L.T 207 —0 A 
LINDLEY, JI.H , KIKBY and WILLIAMS, L.JJ. 

Aroher v Hudson (1834) 7 Beav. 551 , 13 
L. J Ob 380, 8 Jur 761 — M.lt ; 

affirmed, (1846) 15 L J Ch. 211 L.o. , 

and Maitland v Irving (1846) 15 ,Sim. 
437; 16 L. J Ch. 95 — v.-o , held 
inapphouhle, 

Blaikie i . Clark (1852) 22 L. J. Ch 377 ; 15 
Beav 5])5. 

ROMILLY, M B — Aroher v. Hudson and Matt- 
land v Iroing establish that in a transaction in 
•r^which aE the pm ties gain an advantage at the 
expense of the volunteer, it is the bounden duty 
of the persons who gam that advantage to show 
that the volunteer fuEy and completely under- 
stood vMiat he was about ; but neither Archer v 
Hudson nor Maitland v In nig were oases of a 
puichase for valuable consideration , they were 
cases in which the money had been alieady lent 
to the onginal debtor by the creditor, who, find- 
ing the security imperfect, gams a distinct and 
manifest advantage from the bilence and junction 
in the security of the volunteer, who gains no 
benefit. — p. 884 

Aroher v. Hudson, referred to. 

Powell v. PoweE (1899) 69 L. J. Ch. 164; 
[1900} 1 Ch 243 , 82 L. T. 84 . — PAR, well, j. 

Rhodes v. Bate (1866) 86 L. J, Ch. 267 ; L. R I 
1 Ch. 252 ; 12 Jur. (N.S.) 178 . 18 L. T. 
778 ; 14 W. R. 292 — l JJ., commented on . 

MitcheE r Homfiay (1881) 8 Q. B. D, 587 ; 60 
L. J. Q B. 460 , 45 L. T. 694 , 29 W. R. 558.— 
C.A. SELBOllNE, L C , BEAM WELL and BAd- 
QALLAY, L JJ. 

SELBOKNE, L.d— In Rhoden v. Rate it was 
laid down in Elear terms that, in order to uphold 
a gift made to a person standing m a confidential 
rrelation, the donor must ifave had competent 
and independent advice m conferring it. This is 
undoubte<Uy the rule, so long as the confidential 
relation exists ; but it is not laid down in Rhodes 
v. Date that advice of that kind is necessary 


when the confidential lelatmn has come to an end, 
and the donor is no longei subject to its influence 
— p 591 

Rhodes v. Bate, i of erred to 
Allcm d r Skinner (1887) 56 L, J Ch. 1052 , 

36 Ch D 145 • 37 L, T. 61 , 36 W R. 251.— C A. 
lindley and BOWEN, L.JJ ; COTTON, L.J. partly 
dissenting 

r Rhodes v. Bate , LEes v. Terry (1895) 65 
L J Q B M; [1895] 2 Q. 8, 679 , 73 

L.T. 428, it VV R 116 CA ishheb, 

si it. , lopes and KAY, l J,L, , and Moxon 
v. Payne (1873) 43 L J Oil. 240 , L. It 8 
Ch 881 — L.JJ., applied 
Barron i . Willis (1900) 69 L J. Ch 532 ; [1900] 

2 Ch 121 ; 82 L T 729 ; 48 W. R. 579 —C A 

LINDLEY, MB., EIQ-BY nild COLLINS, L,JJ ; 
affirmed m H.L, See infra 

Rhodes v, Bate ; Liles v. Terry and Holman 
v. Loynes (1854) 4 Le G M. & M 270 j 28 . 
L J Ch 529 , 18 Jur 839 ; 2 W R 205. 

— L o and l 3 , dicta applied. 

Morgan v, Minett (1877) (i Ch L) 638, 86 L.T 
948 ; 25 W R. 744 — v.-O., considered 
Wright c Carter (1902) 86 L T. 111).— KEKli- 
WICH, J 

Huguenin v Baseley (1807) 14 Ves. 273 ; 

9 R R. 148, 278. — L o , applied 
Scholefield r Templer (1859) 28 L J. Oh. 452 ; 

1 Johns 165 , 5 .Tur. (n s) 619 ; 7 \V R 853 ; 

S. C . 4 De G. k J, 429 , 7 W R 658 ; Topham v 
Portland (Duke) (1863) 1 Do G. J & S. 51 7 ; S, C. 
(1869) 39 L. J Ch 259 ; L. R. 5 Ch. 10 ; 22 L -T. 
847; 18 W R. 235, and Lyon i. Home (1868) 
87 L J Ch 674 ; L. R. 6 Eq 655, 680 — V.-C, 

Huguemn v. B&Beley, dismissed 
Coutts r. Acworth (1869) 88 L ,T Ch. 601 , 

L R 8 Eq. 558, 21 L. T 224 , 17 W. R. 1121 - 
M ALINS, V -O. 

Huguenin v Baseley, referred to. 

Vane v Vane (1873) 42 L J Ch 299 , L. 14. B 
Ch 883 , 28 L T 320 , 21 W. R, 252 - L.JJ, 

HCguemn v. Baseley, dimmed 
Hall i. Hall (1873) 42 L J. Cli 444 ; L. R. 8 
Ch 430 ; 28 L T. 383 ; 21 W. H. 378,— L o and 
L.JJ, 


Huguenin v Baseley, referred to. 
i Allcaid v Skinner (1887) 56 L, J Ch, 1052 ; 
36 Oh. D. 145 , 57 L. T. 61 ; 86 W E, 251.— o, A 
LINDLEY and BOWEN, L.JJ , OOTTON, L, J, pai'tllj 
dissenting 


Huguenin v Baseley, followed 
Morley i. Longhnan (1893) 62 L, J Ch. 515 ; 
[1893] 1 Ch 786 ; 3 R 692 , 68 L, T. 019.- 
WEIGHT, 1. 


Huguenin v Baseley, applied. 

Bifrron r. WlEis (1900) 69 L. J. Ch, 532 ; 
[1900] 2 Ch. 121 ; 82 L, T 729 , 48 W, R 579 — 
C.A LINDLEY, ME, RIGBY and COLLINS, L.JJ ; 
affirmed in h.l. See infra . 


Huguenin v Baseley and Scholefield - v. 
Templer (supra), referred to 
McCollum, In re, McCollum r. MeCallum 
(1900) 70 L. J Ch. 206 , [1901] 1 Oh, 148 , 83 
L.T.717;49W. R.439-9A, 
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Barron y Vilhs (18!)!)) (i8 L J Oh 604 , 
[18!)!)] 2 Oh. 1578 ; 81 L T 321 , -18 W R. 26.— 
CKKENS-HARDY, ,7 , i ei ened on a eoiwluxion off not. 
(11)00) (i«) L J. Oh 532 , [1900] 2 Oh 121 , 82 
L T 72!) ■ 48 W. R. 579.— c A. lindley, m ii , 
ni(H)Y and COLLINS, L.j.i , affirmed, noni Willis 
y Barron (l!)f)2) 71 L. J Ch. 60«J ; [1!)02] A 0 
*m , 86 L T 80.1 — H,L. (B) 

Simpson v. Iamb (fSo7) 7 151 & 111 84 ; 2(] 
L. J Q. B 121, 3 Jm. (NS) 412 fo 
W R 227. — QB , approietl 
Davis v. Freetliy (1890) 59 L J Q. B 318 ; 24 
Q. H. D. 51!f**-C.A. OOLERIDSE, CJ, ESHER 
m r. anil phy, L.J. 

Alloava y. Skinner (1887) 5(1 L J.Ch 1052 ; 
311 Ch. D. 115 , 57 L. T. Cl , 3(1 W R 251 
— O.A, LINDLEY and BOWEN, L JJ. , 

cotton, l.j. partly dinneiitiiii/. adopted 
Powell i Powell (1899) 09 L J. Ch 164 , 
[1900] 1 Oh. 213 ; 82 L T. 84 .— fahwbll, j. 

Alleard v. Skinner, applied 
Wilton e Osborne (1901) 70 L J. K. B. 507 , 
[1901] 2KB 110, 84 L T 694 .— bidley, j 

King v Hamlet (1831) 4 Sim. 223— v,-c. , 
reiorsod, 2 My!. & K. 456; Coop t Biough 281, 
9 L J (os) Ch 243 — lc , the latter ileehwn 
affirmed, S Cl. & F 218 , 9 Bligh (ns) 575.— 
B.L (E) 

King v. Hamlet, dnouvted 
Talbot i Slam forth (1861) 1 J it H 500 , 7 
Jur. (ns) 961 , 5 L T. 47 , 1) W. R. 827— v-c. 

King y. Hamlet, dineuineil 
O’Koiko r Bolingbrokc (1877) 2 App Oas 
814, 82S , 26 W R 239,— H L. (in) 

Webster r Cook, 36 L. J Oh, 753 , 13 W. R 
140, — M.lt, , re i ersed, (1867) 36 L J Oh 753 
L R 2 Ch, 542 : 16 L. T 82 ; 15 W. R 1001.— 


Gowlandv De Faria (1811) 17 Ves 20, 11 
R R 9 , Headen v Kosher (1824) 1 M‘01el 
& Y 89 ; and Potts v. Curtis (4832) 1 
Youngc 543, explained. 

Aldboiough (Earl) r. Try e (1840) West 221, 

7 Cl & F. 436.— H.L, (E.). See judgments 

Aldborough (Earl) v. Trye, referred to. 

Foster v Roberts (1861) 30 L J Oh 666 , 29 
Beav 467 , 7 Jui. (NS.) 400 , 4 L, T 760 , 9 
W II 005— MB.; and Talbot® Slamforth 
(1861) 1 J & H. 484 ; 7 Jur (NS) 061 ; 5 L T. 
471 ; 9 W. R. 827.— WOOT), V.-O. 

Aldborough (Earl) v, Trye, observed upon 

Jucld r. Gieen (1876) 45 L. J. Ch 108; 
33 L T. 597. 

bacon, v -0,— Dpongiounds of public policy it 
may be right that a needy, improvident youth 
who desires to raise money upon his expectancy 
for the puipose of discharging debts contracted' 
in Ws nonage, oi to furnish him with the means 
of indulging m luxury and extravagances, ought 
to be protected against the soidid anil corrupt 
practices of poisons who seek to make a profit out 
of such a man’s inexperience, but this punciple 
must be, as it always has been, applied with 
caution, and it has never yet been held that an 
expectant heir was incompetent to deal with his 


inteiests for substantial puiposes, or that the 
persons dealing with him could have their trans- 
actions impeached unless there was something so 
inoially wiong as to make it necessaiy to dis- 
countenance their dealings upon grounds of 
public policy. It may be thought that some of 
the older cases went too fai. and of this opinion 
was Lord Bi ougham, who in Lord Aldboroiiqh v 
Trye not only expiessed doubts about the rule 
supposed to be deduced from Goioland v. lie 
Faria, (17 Ves 20), but observes that if any snob 
rule was universally applicable, it would lender 
an expectant heir unable to sell oi deal with his 
expectancies at all 

Aldborough (Earl) v Trye, dimmed. 

Narit-y-Gloe Iionworks Co i.Tnyloi (1876)85 
L T. 125 —bacon, v -o. , anil Fiy i Lane ( 1888) 
58 L. J Ch 113 , 10 Ch. D 312 , 60 L. T. 12 , 
37 W R 135.— KAY, J. 

Edwards v Burt (1852) 2 De G M & G 55, 
referred to 

Foster r. Robeits (1861) (»i tpra). 

Edwards v. Burt, commented on 

Willoughby i Brideoake (1865) 11 Jur (ns) 
524; 12 L T 173, 13 W It 515— v-c , 
affirmed 11 Jur (NS.) 706 , 13 L. T. 141 , IS 
W R 1056.— L.JJ 

stuaht, v.-c —The rule [in Edwards v. Burt] 
had been leduced to an absurdity , for it hail 
been said, that it was impossible to purchase a 
reversionary inteiest with safety, except undei a 
sale by auction That was, in short, the result of 
the decision in Edwards v Burt — a result opposed 
to the understanding of every lawyer and man of 
common sense , and it was not to bewondcicdat 
that Lonl St Leonaids, in his 14th edition of 
Ven dais and Puichnseis, at p. 279, shefuhl say, 
after expressing his dissatisfaction with the mlo, 
that that decision was much to be regretted. — 
p. 525. " 

2 Fraudulent Conveyances, 

Frenoh v Ereuoh, 1 Jm. (ns) 840 — v.-c ; 
remised, (1855) 25 L J Ch, 612 , 6 De G M. k 
G 95 , 2 Jur. (ns) 169 ; 4 W R. 189— l.o. 

Wood v. Dixie (1845) 7 Q B, 892 , 9 Jur. 
796, appealed 

Darvill r Terry (1861) 30 L J Ex. 353 , 6 
H & N 807— EX 

Wood v Dixie, commented on 

Lypch v Copinger (1866) 14 W. R 863.— C P 
(in) 

monahan, 0 J — We cannot distinguish this 
ease horn Wood v. Dixie In that case . it 
might have been argued, as was done here, that 
notice to the giantee brings him within the 
statute. We think it is inferable liom those cases 
that that view of the case was taken into con- 
sideration and decided upon. The w oi ds “ inten- 
tion to defeat ” in Lord Denman’s judgment in 
Wood v. Dixie refei, we think, to .the intention 
of both parties. — pp 888, 864. keogh and 
o’hagan, JJ concuped. 

Wood v, Dixie, explained and dn.tuigun.hed. 

Moioney, In 10 (18S7) 21 L. R Ir. 27.— C A 

SIR M MORRIS — I do liot quarrel with the 
decision in that case. It decides that it was a 

37—2 
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wrong direction for the judge to give the jury, 
that the mere attempt to defeat one particular 
creditoi, wlieu; money passed, and eveiy thing 
was bona fide, made the conveyance of the pio- 
petty void under the statute of Elizabeth. The 
decision is only that on the tacts of the ease the 
direction was bad Why / Because the statute 
does not say that tlio deed shall be avoided when 
it constitutes a fiaud that would defeat the 
creditois But that implies that it is a fraud, 
and that it would detent creditois The Court 
only laid down m that case, ns I undeistand it, 
that the meic defeating of a creditor was not 
•sufficient to wairant such a direction by the 
judge, although it might afford good evidence foi 
the 3111'y to act on. But now, even taking that 
distinction, which goes to the very nianow of 
Wood v. Ducie — a case which I think has often 
been cited to snppoit propositions which it does 
not support— is theie not heio a parting with the 
£2.i Kb, for no good consideration at all ? In 
Trout? v Dine there was a good consideration. 

. . . The £25 lOi was parted with for no con- 
sideration, aud the £117 lias followed suit with 
the £25 lOv— pp 50, 51 

Bethell v Stanhope (1599) Cro. Eliz 810 , 
and Shears v Rogers (1832) 3 B & Ad. 
852 ■ 1 L J IC B 89, allied 
Mount, In le, Kingston Cotton Mills Co. * 
Mount (1899) 08 L J, Cli 390 , [1899] 1 Ch.831 , 
80 L T. 100 ; 47 W. R 500.— STIItMNG, J. 

Atkinson v Smith (185S) i Jur (x.s) 963.— 
V.-c. , reamed, 3 De U & J. 18li , 28 L. J. Ch. 2 , 
4 Jni (X s.) 1160 ; 7 W. II. 42.— L.JJ 

Chamley v. Duneany (lord) (1807) 2 Sch. & 
Let h90, 714— h.l (nt). See 
Berwick Corporation r Murray (1856) 20 L J. 
Ch. 201, 208 , 3 .Tui, (x S ) I ; 5 W. K 208.— L 0. 

ry. Spenoer v Slater (1878) 48 L. J. Q. B. 204 ; 
4 Q B. D 13 j 39 L T 424 , 27 W. It. 
134 — Q B. li„ distinguished 
Bolileio r. London and Westminster Loan and 
Discount Co. (1879), 5 Ex. D. 47 ; 12 L T. 56 , 
28 W. B. 154 —EX D. 

pollock, b —The case before us Is not like 
that of Spencer v Sluter, foi there is this great 
distinction, that heie the primary object was a 
transfer for purposes of sale as a going concern, 
and not foi the purpose of canymg on the busi- 
ness (p 51) ... In Spencer v. Slater 
theie weie special circumstances In the first 
place the deed contained not mei ely the ordinal y 
resulting trusts as to the surplus which would 
he found In eveiy deed, but a lesnlting trnst, 
under which, at the expiration of twelve months, 
the debtor might apply to the trustees to be paid 
the dividends of creditors who neglected or 
refused to assent to or execute the deed, and 
then if the creditors did not within seven days 
assent or execute, the money was to be paid to 
the debtor . tins was clearly much beyond the 
ordinary resulting trust , and then again, as I 
have aheady mentioned in that case, the primary 
trust was to sany on the business ; here the 
principal object is to sell the business, and it is 
subsidiary to that object thajf power should he 
given to carry it an till the sale In that case, 
too, there was a very special and general 
indemnity, It ib quite right that trustees should 
he indemnified incertain cases, such, for Instance, 
as their having to indorse hills of exchange, and 


that is what is found in this case. The indem- 
nity in Spencer v Slater went very much further, 
and, from all circumstances of that ruse taken 
together, the Court came to the conclusion that 
they ought to draw the mfciencc that the assign- 
ment was intended to defeat eioditors, and was 
therefoio void undei the statute of Elizabeth. 
The ciicumstances here arc, as I have pointed’' 
out, very different, and would not warrant us m 
arg’viug at the same conclusion — p, 52. 

8pencsr v Slater, commented on 

Alton v Harrison (1869) 38 L J Oil. '009 ; 

L R 4 Ch. 022 , 21 L. T. 2«2 , 17 W R. 

1034 — L J. ; and Bolfiero v. London, &o, 

Disoount 0o., followed 

Maskelyne e Smith, Palmer, claimant (1902) 
71 L. J. K B 476 ; [1902] 2 K B 158 ; 80 L T. 
832 , 9 Manson 139 — AT.vehstone, c j., daultno- 
and CHANNEL!., JiT 

alvebstone, o J — It is contended that the 
deed Is void under 13 Eliz c 5, as tending to 
defeat and delay the execution c redd mu, because 
upon the face of it it lescrves ceitain benefits for 
the debtor himself In support of this conteu tion 
Spencer v Slater was cited, where the Court lmd 
to consider the effect of the statute 13 Elm. e. B 
upon the validity of a deed which had been made 
in Older to prevent an execution. That case 
canot be regarded as laying down any general 
pi inciple apart from its particular facts. It was 
not so considered in JBoldero v London, jv 
Discount Co It was decided without reference 
to Alton v Harmon, anil is difficult to leconcile 
with that case aud many others, if it decides 
that any benefit reserved to the debtoi makes 
the deed void The question is, is the deed a 
bond fide deed of arrangement, oi is it a more 
cloak to cover a veiy different transaction ? If 
it is bond Jide, then it is a good deed and not 
void within the statute of Elizabeth Many 
composition deeds pi o vide that tho debtor’s 
business may be corned on by him, and resoivu 
some ultimate benefit to tho debtoi We arc 
asked to say that all such deeds arc bad on the 
face of them as against creditors who do nob 
assent. I am not prepared to do so. Alton v. 
Barman was lecogmscd m Boldero v, London, 
$c Dimwit Co , and the result is that the mere 
omission of the execution creditois from this 
deed, although Intentional, does not invalidate 
the deed — p, 478. 


Jones v. Whittaker (1841) 1 Long & T. 
Ir Ex R, 141, Unapproved and not 
followed, 

Doe d. Newman v Rusham (1852) 17 Q. B, 
723 i 21 L. J Q. B. 139 ; 16 Jur. 369.-QB 
Campbell, a J., who delivered tho judgment 
of the Court — p. '780, 

[•Tones v Whittaker is treated as overruled by 
Wood, Y -C , in Lews v. Bees (1856) 3 K & J. 
132 1 ' 


Thompson v. Webster (1859) 4 Drew 628, 
632 , 7 W R. 690 , 5 Jur (N.s.) 668 — 
V -O ; affirmed, 28 L. J Ch. 71)0 , 7 W. R. 
648 — L JJ,, approred 

Doe d Newman v. Rnsham (1852) 17 Q B. 
723 ; 21 L J Q. B. 189 . 16 Jur. 359 — 
QB ; and Dolphin v. Aylward (1870) 
I..-R 4 H L. 486, 500, 23 L T 636, 
19 W R. 49.— H L (ib.), applied, 

Godfrey -i . Poolo (1888) 57 L J P G. 78 ; IS 
App Cas. 497 ; 58 L. T 685 ; 37 W. R 357.— p.C. 
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ThompsSn v Webster ,J allowed 
Tetley, in re, Jeffery, Ex parte (189 1) 75 L 


Piodgers v Langliam (1G33) Sul 133, rtm- 

Hulflivd 

• Halifax Joint Stock Banking Co > GHedlull 
0 8!,l >) l'»l> L J Oh. 181 , [1831] 1 Ch 31 , 33 
L. T. 323 , 39 W. It 101 ’ 

k.vy, ,T —The actual decision in Prodgrrt v 
Langliam was that a lease foi the benefit of a 
diiughtei, if she married with her father's consent, 
being voluntary, would be yoid against a subse- 
quent pm chaser for value by virtue of the 27 Eliz, 
e 11, but although so void it might be made 
effectual against such purchaser by a subse- 
quent marriage of the daughter upon the faith 
of it, This seems to have proceeded upon the 
giniind that the subsequent consideration of the 
mamage related back as though the settlement 
had been made upon the maniage George v. 
Jlilbttnlie (!) Yes, 190) was a contest between the 
creditors of an appolntoi — who in his lifetime 
had ex ei cised a general powei of appointment 
ovei a fund m favoui of a volunteer— mid a pur- 
chaser after his death from the volunteer of £501), 
part of the appointed fund By the equitable 
mle the exercise of the power made the 
appointed fund assets to pay debts of the 
appointor, Lord Eldon after much considera- 
tion held that the pmohaser of the £500 had the 
bettei equity There was no question under 
eitlioi 13 Elm. e 5 or 27 Elm. c. 4, and, Lord 
Eldon, treating Prodgem v Langliam as a 
binding authority, and saying that theic had 
been frequent decisions according to that case, 
points out thatthe pmohaser there had the legal 
estate, which looks as though he regarded it as a 
decision under the equitable doctrine that the 
Court shall not take the legal estate from an 
innocent purchaser In Pnune v Mnrtme > 
(4 Do H. & J. 447), Turner, L.J in his 
judgment says this “It was not denied 
creditors of the settlor ” Tins seems to be a 
clem recognition by Turner, L J that sect b of 
IS Eliz c. 5 does piotoct a pmohaser for value 
Without notice of the interest denved.under a 
settlement which the statute would make void 
against creditors as to other poisons claiming 
under it 

Spirett v. Willows (1865) 3 D J & S 293 , 
34 L J Oh 835, 11 Jur (N.S) 70, 
11 L T 614 , 13 W. B. 329 — L.c , tlwtu 
questioned. 

Eieenmn r. Pope (1870) L, E. 5 Ch 538 , 
39 L J Oh 38!) ; 23 L. T. 208 , 18 W E. 90S 
— L a and Tj„t , j affirming , (1839) 80 L J. Ch 
11S , L. E !) Eq, 206 , 21 L. T. 816.— V -O. 

hatherley, L C —The Vice-Chancellor seems 
to have felt himself very much pressed by the 
ease of Spirett v Wdlons and the ihota of Loid 
Westbuiy in that ease The first of these dicta 
is (3D. J & S 802) “ If the debt of the cf editor 
by whom the voluntary settlement is impeached 
existed at the date of the settlement, and it is 
shown that the remedy of the oreditor is defeated 
or delayed by the existence of the settlement, it 
is immaterial whether the debtor was oi was not 
solvent aftei making the settlement ” The Vice- 
Chancellor seems to have thought himself bound 
by this expression of opinion, and to have Ret 
aside the settlement upon that giound alone. It 


is clear, however, that this expression of opinion 
on the pait ot the Loul Chancellor was by no 
means uccessaiy for the decision ot the case 
befoie him, wheie the settloi was guilty of a 
plain and manifest fiaud It is expiesscd in 
very laige terms, probably too large — p 543 

giffard, L J —In this case I quite agice with 
the Vice Chancelloi m thinking that if the pro- 
positions laid down in Spirett v II dimer are 
taken as abstiaet propositions, they go too far 
and beyond what the law' is , but if they aie 
taken In connection with the. facts of that case, 
then undoubtedly theie is abundantly enough to 
support the decision, for theie was a voluntary 
settlement by a man who at its date was solvent?, 
but immediately afterwaids lealised the lest of 
Ins pioperty and denuded himself of everything, 
Of couise the irresistible conclusion fioin that 
was, that the voluntary settlement was intended 
to defeat the subsequent creditors That being 
so I do not think the Vice-Chancellor need have 
felt any difficulty about the case of Spirett v, 
Wdlmvr, but he seems to have considered that m 
older to defeat a voluntaiy settlement tlieic must 
be pioof of nu actual and express intent to defeat 
creditors. That, hpwevei is not so — p 344. 

Barling v. Bishopp, 29 Beav 417, 3 Jur. 
(N.S.) 812; 8 W E, 681, eonsideied and 
dwtinguinhtd 

Wise, In ic, Mercer, Ex paite (1886) 55 L. J. 
Q. B. 558 , 17 Q B D 290 , 54 L. T 720— CAVE 
anil UB ANT HAM, jj. , nffimicd in C A. ESHER, 
M.B., LINDSEY and LOPES, L.JJ 

Northoliffe v Warburton, 8 Jur (us) 358 , 6 
L.T 182, 10W E 463.— V,-c. , mmed, (18G2) 
4 Do G F & J 449 ; 81 L J Ch 777 , 10 W. E 
635,— L.c, 

Jones v. Croucher (1822) 1 Him & St *315 , and 
Voylo v. Hughes (1854) 23 L J. Ch. 288 , 2 
Sm. & Giffi. 18 , 2 Eq 11 42 , 18 Jur, 341 ; 2 
W. R. 1 IS — v.-o See 56 & 67 Viet c. 21 . " 

Doe d. Otley v. Manning (1807) 9 East 59 , 6 
It. B. 503. See 56 & 67 Viet c 21, s. 2* 


3 Effect of 

Flower v Lloyd (1879) 10 Ch. D. 327 ; 89 
L. T. 613, 27 W 11. 496.— C.A., com- 
mented on 

AboulofE r Qppenheimei (1882) 10 Q. B D 
295 , 62 L. J Q. B. l; 7 : 47 L T. 325, 328 , 31 
W. E. 67 — C A. COLERIDGE, C.J , BAGGALLAY 
and BRETT, L.JJ. 

bbett, l J — With one exception, none of the 
authorities cited before us m the least militate 
against our decision , they all seem to show' tha] 
the fraud of a party to a suit is an extrinsic ant 
collateral act which will vitiate the judgment 
The exception is to he found m the doubts 
expiessed by James, L.J , with the assent oi 
Thesigei, L.J., in Mower v. Lloyd It seems tc 
me that the fiaud alleged m that action wa‘ 
probably fraud on the part of certain servants oi 
the party, and not fiaud brought home to tin 
party himself , moreovci, it was, ax I untlei stand 
liaud committed, jiot befoie the Court itself ai 
the trial of the action, but pieviously to the ca* 
being biought to a hearing before the Com t I 
It is to be .taken that the doubts of James am 
Thesiger, L.JJ lelated to a fraud of a party t< 
the action committed before the Court itself foi 
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the purpose of deceiving the Court, I cmmot, 
after having heaid the present aignment, agiee 
with the doubts evpiesscd by them These 
doubts aie not binding, and no decision as to 
the effect of fraud was pionnuneed by these 
luids justices in Flintier v Lloyd — p 807 

Exton v Scott (1833) 0 Sim 31 — V -c , 
explained 

Oi nek ucll i Jansori (1879) 11 Gli. D 1,48 
L J. Ch 188 , 40 1, T 640 , 27 W H 811 
fry, j, — There is one othei obseivatmn which 
I ought to make befoie paitmg with this pait of 
the case [i e , f inud and voidancc of the mort- 
gage], viz , that Ld'ton v Scott appeal's to me 
not to be an authority governing the present 
case, foi the reasoii pointed out by Mr Oookson 
Theie the grantor was not insolvent when he 
executed the deed, and he remained m a state of 
solvency for twelve yenrs af terwm ds The Yice- 
Chancelloi, therefoie, held that the statute 13 
EUz c, 5 did not apply — p 11 
[Afflimed on appeal.] 

Clarko v. Dickson (1858) E B & E 148 , 27 
U Q I), 228 , 4 Jur (NS) 715 — QB., 
dinfinyuished. 

Head i. Tatteisall (1871) 41 L J Ex i,LB 
7 lx. 7 • 25 L T 631 , 20 W R. 115 —EX. 

Clarke v Dickson, appnn ed 
TJrquhait r. Macpherson (1878) 3 App. Cas 
831 — 1> o 

Sin MONTAGUE SMITH (foi J, C ) — ContiactS 
which may be impeached on the ground of fraud 
aie not void, but voidable only at the option of 
the party who is, or may be, injiued by the 
finud, subject to the condition that the other 
paity, if the contiact be disafhimed, can be 
lemitted to Ins forinei state If authority 
were wanted hisnppoit of a principle so common 
as to that, to which their lordships have adverted, 
it may be found in the case which is referied to in 
*Jhe judgment of the Couit below ( Olarhe v 
Jhrluoii). In that case, Crompton. J says — 
“ When once it is settled . befoie the 
contract,’ — p 838 

Onions v Cohen (1865) 2 H Sc M 354, 361 , 
34 L J Ch 838 . 11 Jur (Ns) 198 , 12 
h. T, 15. — v.-c , dictum diwpproied 
Panama and South Pacific Telegiaph (!o v. 
Indimubber and Telegraph Wmks Co. (1875) 
32 L T 238 , q/h'rmed 45 L. J Ch 121 ; L. R 
10 Ch. 515 , 82 L T 617 , 23 W It 583— r, JJ. 

m alins, v -c , expressed Ins disappioral of the 
dictum of Wood, V -C In Onions v Cohen , that 
"except in the case of Guiillim v Stone (14 Yes 
129),' theie is no instance of a contract being 
delivered up to be cancelled, unless there was 
fraud in obtaining the contract itself.” 


Haslookv Fergus son (1837) 7 A & E 86; 
2 N & P. 269 ; 6 L J K. B. 247 ; 1 Jur 
689. — K B , appro) ed 

Pearson i. Sehgman (1883) 48 L. T Si2 , 31 
W. R. 780 — C,A. BAGGALLAY, COTTON and 
BOWEN, L JJ. 


Olough v,*L. & N. W, Ry. (1871) 41 L J. Ex 
17, L R 7 Ex 26; 25 L, T 708 "" 

/■ W. R 189. — ex CH , if 'f erred to. 

Scarf r Jardine (18S2) 51 L. J Q B 612 , 7 
App Cas 345 ; 47 L T. 258 , 30 W R 893 — 
H.L. (E.) . James r. Young (1884) 53 L J, Ch. 
793 ; 27 Ch D. 652 ; 51 L T 75 , 32 W R 9K1 — 


north, J , ancl Aboard r Sklnn’or (1887) 56 
L J Ch. 1052 , 35 Ch D 145 , 57 L T. 61 , 36 
W R 251.— C A BINDLEY and BOWEN, L. I, T., 
COTTON, I, .1 , partly dmentiny. 

Clough V L. & N. W. Ry , followed. 

Munay, In re, Dickson v Munay (1887) 57 
L T. 223. — STIRLING, J „ 

Olough v L. & N. W. Ry, , Smith v Kay 
ti (1859) 7 II. L C r 750, 759 , 30 L ,T Ch, 

V 15 — h.l (E ) , Pulsfoi'd v Richards (1853) 

22 L J Ch 559, 562, 17 Beuv 87 , 17 
Jur 865 , I VV. 11 295 — M R , and Moor- 
house v. Woolfe (1882) 4(«L T 371 — 
KAY, j , inferred to 

Gordon i Street (1899) Oil L J Q H L5 ; 
[1899] 2 Q B. 641 ; 81 L T. 237 , 48 W It. 158 

— C A SMITH, RIGBY aud WILLIAMS, L ,1,1 

Clough v X, & N, W. Ry., followed 
Levin r O’Keeffe (1900) [J900] 2 Ir. It, 628 
— QB.D 

Clough v L & N. W, Ry,, referred to. 

Wilton r Osboin (1901) 70 L J Ii I! 507 , 
[1901] 2 K. B. lib ; 84 L T bill —RIDLEY, J. 

4 Practice. 

Maokay v Douglas (1872) 41 L J Ch 539 , 
L. R 14 Eq. KI6; 26 L T 721 ; 21) W It 
652 — v -C , approved and followed 
Butteiworth, In ic, Riihsell, Ex parte (1882) 
19 Ch. D 588 , 51 L J. Ch 521 , 46 L T 113 ; 
30 W R 584— C.A JEHSEL, M R., BAGGALLAY 
and BINDLEY, L, JJ 

jessel, m R — The principle of Mueltay v, 
JDoui/las and that line of cases is tins, that a man 
is not entitled to go into a hazaidous business, 
and immediately before doing so settle all lus 
piopeity voluntarily, the object being 11ns , “ If 
I succeed m business, I make a fortune for 
myselt If I fail 1 leave my creditors unpaid. 
They will heai the loss," That is Lite very thing 
which the statute of Elizabeth was meant, 1o 
picvent. The object of the settlor was to put 
lus property out of the leaoh of his futuie 
eieditors. He contemplated engaging m this 
new trade, and he wanted to preserve his propei ty 
fioni his future creditors That cannot be done 
by n voluntary settlement That is, to my 
mind, a cleai aud satisfactory principle (p 598) 

. . [In the present case] his object was to 
make himself safe against that eventuality 
[non-success of the business], and, if that was 
bis object, then f think the principle of MaeJtay 
v Dauqlas applies, and that the deed was void 
also undei the statute of Elizabeth — p. 599 

Deere v. Guest (1836) 1 My, & Cl, 516 , 6 
L J Ch, 69 — L.C., corrected. 

Perks r. Great Wycombe Ry. (1802) 3 Gift. 
662 . 8 Jui (ns) 1051 , 7 L T 150 , 10 W, It 
788. 

stuArt, v,-c. — I have ahead, v said in the 
course of the argument that there is a great 
mistake in the marginal epitome uf that case, 
anil that there is not one word in Loid Cotten- 
liam’s judgment to justify so extinoidmaiy a 
pioposition as that this Court will notinterfeie 
against a possession fraudulently taken, whether 
the works aie constructed or not Looking at 
Lord Cottenham’s judgment the giounds of It 
appear perfectly plain. The case of Deere v, 
Guest was decided on demurrer, and the only 
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question was Vliethei , on the allegations in the 
hill, thei o was enough to show that the plaintiff 
would be entitled, on his ease stated, to relief in 
a Court of equity ; and Lord Cottenhnm thought 
not, because what, was claimed by the defendants 
was simply a right of way, and the case stated 
by the bill was a state of meie tiespass, and 
Aipon that, gmund, on demurrer, lie affirmed the 
judgment of the V -C of England hv which the 
domuirer was allowed e 

9 

Deere v, Guest, commented on 
Woodson i. llichnrdson (1874) L It 0 Ch 021 ; 
411 L J Ch, 7' a t) ; 30 L. T U2 ; 22 AY. R 337.— 


Evans v Bioknell (supra), approved, 

I Allen i Knight (1846) 16 L J Ch. 430 ; 5 
Hare 272 — wigbam, v.-c 


Pasley v Freeman and Evans v Bioknell, 
discussed and applied 

Ramshiro r Bolton (1869) 38 L. J Ch 604 , 
L R 8 Eq 294 , 21 L. T. 61 , 17 AV It 986.— 
v-c. 


Evans v Bioknell and Ramshire v Bolton, 
refereed to. 

Hill v Lane (1870) 40 L J Ch 41 , L B. 11 
Eq 215 . 23 L T. 547, 19 W E. 194— v.-o 


RELB0ENH, L.C— The other class of cases is 
that exemplified by Deere v Guest, which, when 
rightly considered, amounted to lieithei mine 
nor less than ail action of ejectment brought m 
the Court of Chanoeiy without any equitable 
circumstances to induce that Court to assnme 
jurisdiction. [His lordship having stated the 
tacts, continued ] In that state of circumstances 
Loid Ooltonham thought— and m my judgment 
was quite light m thinking — that theve was no 
equity to mterfoie, and that the ease was a simple 
attempt to turns ter the juiibdictioii in ejectment 
from law to equity — p 226 

Pasley v. Freeman (1789) 3 Term Eep. 51 ; 
1 It It 634, questioned. 

Evans i. Bioknell (1801) b Vcs. 174 ; 6 B, E. 
215. 

ELDON, L C — It is almost impossible at this 
day to say anything having a tendency to shake 
it [the above ciihu] , but l know Grose, J. veiy 
lately held tho bame opinion as he did at the 
time of the judgment The doctrine laid down 
m that ease is m practice and experience most 
dangerous — p, 186. 

Pasley v Freeman, approved 

Evans v Bioknell, duuipprared. 

Clifford v. lhooke (1806) J 3 Ves. 131 

EBSKINE, lo— W ith regard to Pasley v 
Freeman, a consideiable diffeience of opinion 
prevails ; and some of the most correct judg- 
ments appear to me to have been surprised. My 
opinion upon this species of action does not 
concur with that of Lord Eldon as expressed in 
the case of Moans v Michncll, which opinion, 
against that notion, I know his lordship con- 
stantly hold in the Court of Common Pleas. The 
mistake of those who invade the principle of that 
action, consists m this The pioposilion is not, 
that, if a man asked, whether a thiid peison may 
be trusted, answers, “ you may trust him he is 
a very honest man, and worthy of trust,” an 
action will lie, If he proves otherwise There 
must he the knowledge at the time That is the 
sound principle ; that the defendant knowing 
that person to be dishonest, insolvent, and un- 
worthy of trust, made the representation , and 
that is the subject of an action, oi of^a bill 
m equity , where it is necessary and fit, that 
equity should interpose the concunent juris- 
diction . , That case of Pauley v. Freeman, 
therefore, stands upon the cleaicst principles of 
jurisprudence. — p. 132. 

Pasley v Freeman and Hayoraft v. Creasy 
(1801) 2 East 92 , 6 E E. 380, applied 

Collins r Evans (1844) 5 Q. B. 820 — ex. OH. 


Evans v. Bioknell, explained 
Noithern Counties of England Fiic Insurance 
Co. r. AVlnpp (1884) 58 L J Ch 629 , 26 Ch. D 
482 , 61 L T. 806 , 32 W E 626 — c A 

Pasley v Freeman; Ohandelor v Lopus 
(1550) Cio Jac. 4 ; 1 Dyei 75, a ; Hay- 
oraft v Creasy (supra') ; Foster v Charles 
(1830) 6 Bing. 396 , 7 Bing 105 ; i M & 
P 61, 741 , 8 L J. (OS) C. P 118; 31 
E. E. 446 , Moons v. Heyworth (1841) 10 
M. k W 147, 157 ; 10 L J Ex 177 , and 
Edgington v Fitzmaurioe (1885) 55 L. J 
Ch. 650 , 29 Ch D 450 , 58 L T 869 , 33 
W E 911, 50 J. P. 52— C A COTTON, 
bowen and pet, L j.T , referred to. 

Perry i Peek (1889) 58 L J Ch, 864 , 14 
App, Cas 387 , 61 L T. 265 , 38 W 11. 33 ; 1 
Meg. 292 , 54 J. P 143 
loed heesohell. — I think the aulhoiities 
establish the following piopositions First, in 
older to sustain an action of deceit, there must 
he proof of fraud, and nothing short of that will 
suffice. Secondly, tiaud is proved when it is 
shown that a false representation has been made 
(1) knowingly, oi (2) without belief in Its tiutli, 
or (3) lecklessly, caielcss whether it be true or 
false. . . Thirdly, if fiaud be proved, thrr 
motive of the person guilty pf it is immaterial, 

Pasley v Freeman, du ta adopted „ 

Allen r. Flood (1897) 67 L J. Q. B. 119, 
[1898] A C 1 , 77 L T 717 ; 48 W. E 258.— 

H.L. (E.). 

Taylor v Ashton (1843) 12 L J Ex 363 ; 
11 M & AV. 401 j 7 Jur 975 —EX , con- 
sidered. 

Eastwood r. Bain (1858) 28 L J Ex. 74 ; 
3 H. & N. 738 , 7 AV. E. 90 .— ex , and Derry t 
Peek (1889) (supra) 

Thom v. Bigland (18BS) 8 Ex, 725 ; 22 L. J 
Ex 243 , 1 AY. R 290 —EX , corrected 
Liveipool Adclphi Loan Association r Fair- 
burst (1854) 9 Ex. 422, n , 8 C.2C.L E 512 ; 
23 L. J. Ex. 163 ; 18 Jur 101 , 2 AV B. 233. 

[A’ofo by Heporter . — There is an unfortunate 
mispunt m the judgment of Parke, B , at p 731, 
four lines fiom the bottom, by the impropei 
substitution of 11 or” for ''and”] — p. 426. 

Richardson v. Silvester (1873) 43 L. J Q. B 
1 ; L. R 9£B 34 ; 29 L. T. 395 , 22 W \ 
74 — qb. distinguished. 

Ajello v WonJey (1898) 67 L. J. Ch. 172 , 
[1898] 1 Ch 274 ; 77 L. T 788 , 46 AV. E. 24B.— 
STIELING, j. 
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Chessman v Exall (1851) 20 L J Ex 209 , 
fi Ex 341, applied. 

Biddle !• Bond (1S65) 34 L J Q. B 137 ; 
fi B. & S 225 , 11 Jui (N.S.) 425 ; 12 L T 178 , 
18 W. R. 561 — Q B 


Bridgman v Green (1755) 2 Yes Sen 627, 
applied 

Hnguemn c Baseley (1807) [ante, col 1156] ; 
Lyon e Home (1868) 37 L J Ch 674 ; L E 6 
Eq. 655, 680 — V-c , Coultwas i. Swan (1371) 19 
W.R 486 ; Vane i A r ane (1873).— l.jj [ante, col 
1136], and Moxon r Payne (1873) 43 L J. Ch. 
240 ; L B 8 Ch 881, S8G.-L.JJ 


Bridgman v Green, distinguished 
McCollum, In ic, MeCaJluin r McCallum 
(1900) 70 L J. Ch 206 . [1901] 1 Ch. 143 ; 83 
L. T. 717, 49 4V B 129— CA RIGBY, LJ 


dissenting. 


Bridgman v. Green, adopted 
Turnbull r. Duval (1902) 71 L J P O 84 , 
[1902] A C. 429 ; 87 L T. 154 — p.c 


FRIENDLY SOCIETY, 

Peat v. Bowler (1886) 36 L. J Q B. 271;. 
33 IV. B 365— grove and Stephen, jj. See 
Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), 


Newhold Friendly Society v Barlow (1898) 62 
L. J. M C. 124; [1893] 2 Q B 128 , 6 B 433 ; 
68 L T. 798 , 41 AV B 543 ; 57 J P. 665.— 
COLERIDGE, oj, and CAVE, J. See Friendly 
Societies Act, 1896, s. 62 


Prentioe v London (1S76) 4ifL J. 0 P 353 , 
L B 10 C P 679, 33 L T 251.— CP ; 
and 'Willis v Wells (1892) (II L. J. Q B. 
606 , [1892] 2 Q. B 225 , 67 L. T. 316 ; 41 
W. B 64 , 56 J. P. 775,— GRANTHAM and 
CHARLES, JJ , approved. 

Pnlliser r. Hale (1897) 66 I, J. Q B 236 ; 
[1S97] 1 Q B 257, 76 L T 11, 45 W 11 29], 


esher, M.R — Befijjc the passing of the 
Friendly Societies Act, 1895, it was belli m 
Willis v Wells, following the decisions m Prmi- 
tire v London and Morrison v Glarer [(1819) 
19 L J. Ex 20 . 4 Ex 480, U J, P 84— EX 
And see “Building Society”), under earlier 
Acts, that under sect 22 of the Friendly Societies 
Act, 1875, wlieic a dispute arose between a poison 
who had been a member oh a registered somel.y 
and the society, as to wlietliei the society had a 
right to expel him, uliicli they lmd assumed Ip 
do, the dispute was not one which had to be 
decided by virtue of the section in the manner 
directed by the lulcs of the society, and that the t 
jurisdiction of the High Court was not ousted. 
For the leasons given in those cases I am of 
opinion that they were lightly decided , . 
Those decisions lenlly come to this — that if a 
society chooses to expel a member, it is estopped 
fioni aftei wauls saying that bo is a member, and 
theiefoie bound by tlio rules . The decisions 
are equally applicable under the later Act 
[Friendly Societies Act, 1895 (58 A 59 Viet 
c 26), s 10], and the plaintiff cannot be shut out 
from his right to have the dispute adjudicated 
upon by the High Court — p 239 
lopes, l.j, to the same effect, 

And see Friendly Societies Act, 1896 (59 & 60 
Viet c 25), s. 68 


Whitmore v Smith (I860) 29 L. ,T. Ex. 402 ; 5 
H &N 824 — ex , reversed, (1861) 31 L J Ex 
107 , 7 H. & N. 509 , 8 Jar. (N s ) 514 , (i L T. 
618 , 10 W. B. 253.— ex. oh 


Vernon v Watson (1891) 60 L J. Q. B 472 ; 
1891] 2 Q. B 288 , 64 L T. 728 , 89 W. B 520 ; 
6 J 1* 85 — C A. HALSBURY, L.C., ESHER, M R 
and pry, l j See Fnendly Societies Act, 1896, 


Braddiok v. Thompson (1807) 8 East 344 ; 
15 R B. 751 , and Whitmore v Smith, 
(hsaus\ed and applied 

Thoibmn r. Barnes (1867) 36 L J, C, P 184 ; 
L. E 8 C P, 884 , 16 Jj. T. 10 , 15 W. E. 623. 

— O.P. 


lloyd v. Loaring (1802) 6 Ves 773.— 
eldon, l a , dismissed. 

Clough r. Ratcliffe (1847) 16 L. J. Ch. 476 ; 
1 De G. & Sm. 164 , 11 Jur. 648 — knight 
bruoe, v-c, 

Clough v. Ratcliffe, refeired to. 

Hodges v. Wale (1853) 2 W. B. 65. — WOOD, v.-c. 


Clough v. Ratoliffe, held overruled. 

Hull v M'Farlnne (1857) 2 O B. (NS.) 796; 
27 L. J. C. P. 41 ; S Jur. (N.s.) 1262.— O.P. 

willes, j —I think that case has been over- 
ruled m a recent case, where the L JJ. held that 
a Court of equity may entertain a suit merely to 
declaxe a will valid.— p. 803 


Watts v. Kent JJ. (1866) 35 L. J. M. C 190 , 
14 L T 448 ; S. 0. nom Reg. v. Lambarde, 
L, B. 1 Q, B. 888 ; 14 W B. 680, overruled 
Callaghan r. Dollivcn (or Dolwm) (1869) 38 
L. J, M 0. 110 ; L. B. 4 C. P. 288 ; 21 L.T 827 , 
17 W B. 733— M smith, J (for the Court) 


Whitmore v. Smith and Thorburn v. Barnes, 

applied 

Reg. y. Grant (1849) 19 L. J M. U, 50 , 11 

Q B, 43 ; 4 New Sess Cas 13 ; 18 Jur. 

1026 — Q b . distinguished.' 

Bache r. Dillingham (1S93) [1894] 1 Q. B. 107 ; 
63 L. J. M. C 1 , 9 B 79 , 69 L. T. 648 ; 42 

W. R. 217; 58 J. P. 181.— c.A. ; reversing 62 

L. J M, O 117 ; 69 L. T 322 , 57 J P. 776.— 

POLLOCK, B. and KENNEDY, J. 

esher, m r,— T he Divisional Court have 
treated the matter as a case within the judgment 
m Reg v Grant. I think the Court miscon- 
struesl the decision In that ease, for the jurisdic- 
tion of the arbitiators theie depended upon a 
condition piecedent whiuh must have existed 
before they could enter upon the arbitration so 
as to decide It The justices were therefore right 
m inquiring into those preceding facts, m order 
to determine whethei they existed, so as to give 
them jurisdiction or not. That is not the case 
here There is no suok preliminary fact to bo 
inquired into.— p 111. 
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lopes and kUlT, t, jj. to tho same ofEect 
See Friendly Societies, Act, 189G (59 Ai (>U Viet 
e. 25), s G8. 

Yeates v. Roberts (1K55) 3 Drew 170 , 1 Jur 
(n s ) 319 — KINDEESLKY, v -o , affirmed, (1855) 
7 De G M. & G. 227 , 3 W E 161 — turner and 
KJ5IUIIT BRUCE, L.JJ 

Atkins, In re, Edmonds, Ex parte (1882) 
51 Ij. J. Ch 106 ; 46 L T. 210 ; 30 W 10 
182. — BAOON, c J , approved. 

Official Receiver, Ex parte, Millci, In re (1893) 
62 L. J. Q. 15. 321 , [1893] 1 Q B. 327 , 1 E 251, , 
68 1, T 367 , IF W R. 213 , 10 Morrell 21 ; 57 
,1 V 169,— o A. ESHER, M.U, LINDLEY and 
A. L, SMITH, L.JJ. 

Att.-Gen, v. Abdy (1862) 32 L. J Ex 9 ; 1 
H, & 0 266,8 Jur. (n a.) 798 , 6 L T 
756 — EX,, dismissed. 

Phillips’ Iuhu ranee, In re (1883) 52 L. J Oh. 
a 111 , 23 Ch D 236 , IS L T 81 ; 81 W R. 511. 
—0 A. JESSE r,, M.lt , SIR J HANSEN and 


Att.-Gen, v Abdy and Phillips’ Insurance, 

In re, dismissed 
Oiuldlok v, Highton (post) 

Ashby v. Oostln (1888) 57 h. J Q. B. 191 , 

• 21 Q B. D 101 , 59 L T. 221 , 37 IV R, 

110 , 53 J. P, 69 —CAVE and GRANTHAM, 
,t,t , oommented on. 

Davies, In re, Davies r Davies (1892) 61 
L. J. Ch, 595 ; [1892] 3 Ch 63 , 67 L. T 518 ; 
11 W. R 13 NORTH, j, 

Ashby v. Oostm, referred to 
Bennett r Slater (1898) 68 L J. Q B 15 , 
[1899] 1 Q B 15 ; 79 L, 1’. 324; 47 W R. 82 — 
C A. A. L SMITH, RIGBY and COLLINS, L.J.T ; 

reversing 67 L J, Q. B. 328 , [1898] 1 Q. B. 169 

— MATHEW, J. 

RIGBY, l.j. — I think that the case which was 
cited — Ashby v. Costin — almost amounts to an 
authority, because there, according to the rules 
of the society, the committee claimed a right to 
exorcise a discretion as to the payment 'of the 
amount of a death allowance unless the person, 
who was a member of the society, should bequeath 
it by will — p 48 

Bennett y. Slater, applied And nee post 
Caddiok v. Highton (1899) 68 L J Q B. 281 ; 
[1901] 2 Uh 176, n , 80 h. T. 527, 47 W. R. 
668 ; 15 Times L R 182 .— phillimore, j. 

Caddiok v. Highton, followed. 

Redman, In re, Warton i\ Redman (1901) 70 
L. J. Uh. 669 ; [1901] 2 Oh. 471 ; 85 L T. 13 , 
65 J. P 636 — KEKEWICH, J. 

Caddiok v. Highton and Redman, In re, 
Warton v. Redman, overruled. 

Bennett v. Slater (supra'), explained. 

Giiffln, In re, Gilfflu i. Griffin (1901) 71 
L J Ch. 112 , [1902] 1 Oh 135 , 8b L T 38 , 
50 W. R 250 — O A V WILLIAMS, ROMER and 
oo?,ens-habdy, L.JJ 

Wilmot v. Grace (1892) 61 L. J Q B. +98 , 
[1892] 1 Q. B. 812, 66 L. T 287; 40 W. R. 


350 , 66 J. P. 392 — CAVE and WRIGHT, JJ 
See Friendly Societies Act, 1896, s SO 
Phillipson v Hale (1880) 13 L T. 507 , 16 
J. P. 39.— DENMAN and lindley, jj See 
Societies’ Boirowing Powcis Act, 1898 (61 fc 62 
Viet, c 15) 
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Sutton v. Moody (1697) 1 Ld Rayin. 250, 
eommented on. 

Blades v Higgs (1865) UHL Cas. 621 , 

20 O. B (N s )-214 , 31 L J O P. 286 , 11 Jur. - 
(N S.) 701 ; 12 L T 615 ; 13 W R. 927 

lord Chelmsford — As animals/e; untune 
when killed or leiluced into possession by the 
owner ot land where they aie found, or by his 
authority, become instantly his piopeity, does 
the unauthorised act of a tiespassei by the very 
fact of kilhug thorn, Qonveit them at once to the 
use of the owner of the land J To this question 
Loul Holt, according to the case which he puts 
in Sutton v. Moody, would have given a distinct 
answei, that provided the game was both 
started and lulled on the giound of the js.une 
ownei, the pioperty would be m him. 

But I cannot so easily discover the principle 
upon which he proceeds wheu lie said, that 
“if A starts a haie on the giound of B , and 
hunts it into the giound of O and lulls it there, 
the propci ty is m A. the hunter, hut A is liable 
to an action of tiespass for hunting in the grounds 
as well of B. as of C ” . It would appear 

to me to be more In accoidance with principle, to 
hold that, if the tiespasser deprived the owner of 
the land wheie the game was started, of Ins light 
to claim the property, by unlawfully killing it on 
the land of another to which he had driven it, 
he converted it into a subject of pioperty for 
that other owner, and not foi himself But the 
first proposition started by Hold Holt, witlv- 
lespect to game started and killed on the land 
of the same owner, is free from all difficulty, and 
is sufficient to dispose of the present question. 
The case of Sutton v Moody lias alwajfe been 
legarded as an authority on this point, and ns fai 
as I can asceitain, has never been questioned. It 
was leeognised m Churchward v Studiy (11 
East 219) , in Graham v. Ewart (11 Ex. 32(1 , 

1 H & N. 550 ; 7 H. L Cas. 331) ; by Martin, B 
m lhgg v. Lord Lonsdale (11 Ex. 654) ; and in 
this last case when before the Court of Enor 
(1 H. & N. 923), Coleridge, J said, ‘ The gimme 
shot” (/' c , shot by the defendant, a wiongdoer) 

“ on the land of the plaintiff, belonged to him 
according to all the authorities — p. 639. 

Blades v. Higgs, 

Reg v. Roe (1870) 22 L T, 114, 415, 11 
Oox 0. C. 551 ; Reg. t Townley (1871) 10 L. J 
M. C. 11+ , L. R. ICC. 315, 317 , 24 L. T. 517 ; 
19 W R. 725 ; 12 Cox C. C. 59.— O C.R , Brew 
r Haren (1871) Ir B.9C.L 29 — ex , affirmed, 
Ir R 11 C L 198 —EX CH • Reg c Petoh 
(1878) 38 L. T. 788— acn , EUvcs i. Bngg 
Gas Co (1886) 55 L. J Oh. 731 ; 33 Ch. D. 562, 
568 , 55 L T. 831 ^35 W R. 192 -chitty, j. ; 
Biady r. Warren [1900] 2 Ir. R. 682, 613.— 
q B d. ; Threlkeld t. Smith (1901) 70 L J. K B. 
921 ; [1901] 2KB 631 , 85 L. T. 276 ; GO 
w R 158 —RIDLEY and BIGHAM, JJ. 
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Hannam v Mookett (I8'24) 2 B & C 931 
4 D &E. 51S, 2 L J (os) K B 183, 
questioned. 

Read r Edwauls (1804) 17 C B. (NS) 
245 , 34 L J P, P 31 , 11 L. T 311 , 6 ' T " 
4S— CP 

Beardmore v Meakin (1885) L J Notes of 
Cases (1884) 8, applied. 

Stanton i Blown (1900) GO L J Q B. 301 
[1900] 1 Q B 071 48 W E 333 , G4 J. I J 326 

— CHANNEL!, UTld BUCKNILL, JJ 

Birkheok v. Paget (1802) 31 Bear 403, 
' ref on ed to 

Panel- r Nelson (1885) 54 L J Q B. 385 , 
15 Q B 1) 258 , 52 1, T 786 , 33 \V B 800 , 
49 J P 725.— POLLOCK, B and DAY, J 

Smith v Hunt (1885) 51 L T. 422 , 16 Cos 
G C 34,50 J P 279— MATHEW and 
SMITH, JJ , foundered 

Andeison i Vicniv (1900) 69 L J Q B. 713 , 
[1900] 3 Q B 287 , 83 L X. 15 , 48 W. E. 593. 
— C A WILLIAMS and HOMER, L JJ. ; SMITH, 
LJ dif.e»tim/ , affirming 68 L J Q B 970, 
[1899] 2 Q B 436, 81 L T 358— WRIGHT, J 

A L smith, l r —Iii ray judgment the Act 
[Gritimid (lame Act, 1880] was passed thioughout 
m the mteie-ts of tenauls, and of tenants alone, 
and can only lie hi ought into play in cases where 
alandloul and an agucultuial tenant both exist, 
and then mteieslB with regard to the ground 
game aie antagonistic That was the new of 
the Act taken by Malhcw, J and myself in 
Smith v Jlnnt .— p 717. 

williams, lj.— T he statute provided that 
the occupier should always have the light given 
by sect. 1 to kill and take ground game, and that 
that statntoiy light should be inseparable fiom 
the occupation of the land It is quite true that 
^ the right is given subject to limitations and 
conditions, and I quite agree that these limita- 
tions and conditions are wlioBy inapplicable to 
the case of a landowner occupying his own laud 
and ft tain mg the light of shooting Tt is for 
that ica«on that I think that Smith v limit was 
absolutely conectly decided . . But where a 
laudloul in occupation of his own land has 
paited with the light of shooting 1 cannot see 
that the conditions are inapplicable. In such a 
ense it seems to me that the landlord occupier is 
entitled to the statutory light to kill game, and 
that the conditions are not ouly not inapplicable, 
but ai e proper, — p 718 

Gnndi-y v. Feltham (1780) 1 Term Eep. 
334 ; 1 E E. 215, dnomml 

Paul r. Snmmerhayes (1878) 48 L J M. O. 33 , 
4 Q. B. D 9 , 27 Y\\ E. 215 , 39 L T 574 ; 14 
Cox O C 202 — q b d. 

Carrington v. Taylor (1809) 11 East 571 ; 
2 Cnmp. 258 , 11 E. E 270, principle 
applied 

Ibbotson v Peat (1865) 34 L J. Ex 118 , 
3 H. & c 614 , 11 Jur. (N 9.) 894 , 12 L T. 313 , 
13 W. E 691 .— ex. 

Carrington v, Taylor, overruled. 

Heebie v Hiokermgill (1706) 1 1 East 574, n , 
11 K. E 273, n,, com monied on 

Allen (. Flood (1897) 67 L. J Q. B. 119 , [1898] 


A C 1 , 77 L. T. 717 ; 46 W E 258 ; 62 J P. 
595 — HL (E.) LORDS WATSON, HEHSOHELL, 
DAVEY, MACNAHHTEN, SHAND, DAVEY and 
JAMES, LORDS HALSBTJRY, I.O., ASHBOURNE 
and morris, dissentim/ 

lord hehschell — It (Kcfhle v IlieJteringill) 
_jj however, treated in theii opinions by the 
majority of the learned judges as establishing 
the wide and far-reaching pioposition that every 
man has a right to jmisuo Ins tiadc or calling 
Iwithout molestation or obstruction, and that 
anyone who by any act, though it bo not other- 
wise unlawful, molests or obstmets lum ir guilty 
of a wiong unless ho can show lawful justification 
or excuse for so doing The case of Xeehle v 
JTioheringill was decided about two centuries 
ago, but I cannot find that it lias over been 
treated, unless it bo quite recently, as establish- 
ing the bioad general pioposition alleged. . . 
Carnm/ton v Taylor was also relied on by the 
lespondents It is, l believe, the only ease which 
has been expiessly based on Xeehlr v. Ilic.ke- 
r i up ill. The plaintiff there possessed an ancient 
decoy, and the defendant sought Ins livelihood 
by shooting wild fowl li-om a boat on the water, 
for which boat with small arms, he had a licence 
from the Admiralty for fishing and coasting along 
tlie shores of Essex, The decoy was neai a salt 
creek where the tide ebbs and flows. The only 
proof of disturbance of the decoy by the defen- 
dant was that, being in his boat shooting wild 
fowl in a pait of the open crock, he had fired his 
fowling-piece, first within a quaitcr of a mile of 
the decoy and afterwards within 290 yards of it, 
and had lulled several widgeons. The judge loft 
these facts to the jury as evidence of a wilful 
disturbance of the plaintiff’s decoy by the defen- 
dant. The jury returned a verdict tor 40a, damages, 
and the Gouit, on the motion for a new tual, 
lefused to distuib the veidict They gave no 
reasons for their judgment. Unless a decoy 
possesses some pecnliai privileges m the eye of 
the law, I confess myself quite unable to under- 
stand why the defendant was liablo to an action 
or was not within his lights in shooting the 
wild fowl at the place he did for the purpose 
of gaining a livelihood, which is staled to have 
been Ins object In any ease the decision 


O P , followed 
Turner v Moigun (1875) 44 L. J. M. C. 161 , 
L. E 10 0. P 587 , 33 L. T. 172 ; 23 W R. 650. 

—CP 

Clarke v, Crowder and Turner v Morgan, 

commented on. 

Lloyd v. Lloyd (1885) 14 Q. B. D. 725 , 53 
L. T. 536 ; 33 W 11 457 , 15 Oox 0 C. 767 ; 49 
J I J . 630 —mathew and SMITH, JJ. 

smith, j — I n Turner v Morgan there was 
uo Search, but Biett, J is reported to have 
lepeated what he said in tlie former ease ( Clarke 
v Croiodn-') But It was not necessary m this 
last-mentioned case to decide whether the seizure 
and detainer must be in a highway, for there 
was no finding of game on the appellant, find 
consequently no legal seizuro and detamei at all. 
The game was found m the possession of some 
one else, and none of the mattei s lequired to give 
jurisdiction existed I think that if Brett, J. 
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mil hail the cffelit of such a decision — namely, 
■hat the statute would be rondeied nugatoiy m 
■he nay 1 have pointed out [by making it 
wssible foi a man who lias been scaiched to 
ivade the statute by aftenvaids throwing the 
fame ovei a hedge, 01 into a ditch by the side of 
he highway] — pieseut tolus mind, he would not 
lave used the cxpicssuins ho is reported to have 
tsed — p 72!) 


GAMING sAND WAGERING, 

Lawful and Unlawful Games 

Rex v. Rogier (1823) 1 B. & C. 272, 2 
D & K. 131 ; 23 It R 308,— Q B , and 
Applegarth v Colley (1842) 10 M & W. 
723 , 12 L J Ex, 31 ; 7 Jur. 18.— EX., 
thi'tu adopted 

, Jonks t Turpin (1881) 33 L. J. M C 1(11 , 13 
) 15. 1). 303 , 60 L. T. 808 j 15 Cox 0 C 480 , 
19 J. 1’. 20.— hawicins and smith, jj. 

Jenks v Turpin, followed . 

Fairtlough i. Whitmore (1893) (14 L. J Ch. 
1811 ; 13 R. 402 , 72 L T 331 , 43 W. R. 421,— 

ITIItLINtt, J. 

WAGEItS. 

Sharp V, Taylor (1848) 2 Ph. 801.— L.O., 

Johnson v Lansley (1832) 12 C B, 108, 

applied 

Beeston r Beoston (1875) 45 L. J Ex 230 , 1 
Ex D, 13 , 24 W. K 0(1 


which is illegal is closed, that thereto e a 
Court of equity is to mtcifere m dividing the 
proceeds of the illegal tiansaction, is not only 
opposed to principle but to authority — to autho- 
rity in the well-known case of highwaymeu 
wheie a robbery had been committed, and one 
highwaymnn unsuccessfully sued the other for a 
division of the pioceeds of the lobbcry So in 
the case he puts of one of two partners engaged 
in merchant tiade. As I lead it. he meant the 
tiade of smuggling goods. If two persons go 
paitners ns smnggleis, can one maintain a bill 
against the other to have an account of the 
smuggling tiansactions? I should say ceitamly 
not. It is not sufficient to say that the tians- 
action is concluded as a leasou foi the mtei - 
ferenee of the Court If that weie the lenson, 
it would be lending the aid of the Court to asseit 
the rights of the parlies in cnirymgout and com- 
pleting an illegal coutiacl. If the pai tnership 
is for the puipose of smuggling, that is an illegal 
contract, and the Court cannot maintain it, 
and the Coiut will'not leud its aid at all to it. 
That leasomng, then, of Loid Cottenham is 
not sufficient , and I should have answered the 
question — not as Lord Cottenham does, m the 
affiimative — but in the negative I do not say 
that this obseivation at all affects the authority 
of Sharp v. Taylor as it stands , hut T think it 
does affect very much the dicta, which I have 
rend from the judgment, and that is the lenson 
I have read them It is no pait of the duty of a 
Court of justice to aid either in carrying out 
an illegal contract, or in dividing the proceeds 
wising from an illegal contract, between the 
parties to that illegal contract. In my opinion, 
no action can he maintained for the one puipose 
more than foi the other. — p. 194 


Johnson v Lansley and Beeston v. Beeston 
(1875) 45 L J, Ex, 230 ; 1 Ex 11 13 , 33 
L T 700, 24 W R. 9(1. -ex. D, dm- 

till (/ « i eh rd 

Higginson i Simpson (1877) 2 C. P. D 70 ; 46 
L J, C. P 192, 3(1 L T. 17 j 23 W. R 303 — 
3 P.D 

DENMAN, J. (for the Court). — In the case of 
Seeston v. Beeston , which was most relied upon, 
She Court only held that the plaintiff could le- 
rovei on a cheque given by defendant to the 
plaintiff foi the amount of moneys leceivcd by 
the defendant foi winnings on bets made by the 
defendant with third persons, as agent for the 
plaintiff. This was held not to bo the case of 
fin action upon a contniet by way of wagering, 
but of one brought upon a cheque, given for 
money leceived by the defendant foi which he 
was liable to account to the plaintiff Johnson 
v Lamley (12 U B 458), was a similar case, 
and is no authority for the plaintiff m tlie 
present ease, who sues upon the contract 
itself. — p. 70. 

Sharp v. Taylor, data disapprinetl 
Tenant v. Elliott (1797) 1 Bos & P. ?, 4 
R. R. 525, thetimjiiislieil. 

Sykes i Beadon (1879) 11 Ch D. 170 , 48 
L J. Ch. 522 , 40 L. T. 243 , 27 W. R. 401.— 


Sharp v Taylor; Johnson v Lansley (supra)-, 
Beeston v. Beeston (s i/pm) , anil Tenant v. 
Elliott (1797) 1 Bos. AP.3.4E R. 525, 
appro i id ‘ 

Beyer v Adams (1857) 25 L J. C'h. 841 ; 3 
Jur (N.S.) 709 ; 5 W R. 795.— V -O , over- 
ruled 

Budget i. Savage (1883) 13 Q B D. 3571 , 54 
L J. Q B 11.4 , 53 L. T. 12!) , 33 W R. 891 , 
49 J. P 725.— o.A 

BHETT, m.B. — The case of Beyer v Adame is 
the only one in favour of the aigument which 
has been urged on behalf of the defendant, and 
the time has now come when, unless some dis- 
tinction (which' I do not see) can be found 
between it and the other authorities to which 
I have reteired, that, case can no longei stand 
In my opinion the decision tlieie was a wrong 
one, and must be oveuulcd. Its doctrine was 
well challenged by the case of Beeston v Beeston. 
In that case, which is to be found much mole 
fully reported in 33 L T 700, Amphlett, B cites 
Sharp v. Taylor, and shows that what was held 
in Beyer v. Adams, was inconsistent with what 
Lord Cottenham decided in Sharp v. Taylor, so 
that Beyer v Adams was really overnded befoie 
it was decided, and it has never since been acted 
on or followed — p. 366 
baqgallay and BOWEN, L JJ "o tbe same 


jebsel, M E.— 1 must say, speaking with Borne 
hesitation, as I always do, when diffeiing from 
any judgment of Lord Cottenham’s, that that 
reasoning, tomy nnnd, is inconclusive and unsatis- 
factory. The notion that because a transaction 


Beeston v Beeston, re/ei rod to 
Cohen v. Itittell (1889) 58 L. J Q B, 241 
Q. B D 680 ; 60 L. T 932 , 37 W. It. 400 , 
J. P. 469. — Q.B.D. 
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Tatam v Reave (1802) 62 L, J Q. B 30 , 
f 1 803] 1 Q II. 44 , 67 I, T 683 , 11 W B 
174. 57 J P 118, SB 88.— COLEBIDGE, 
CJ ancl WILLS, J, appro! ed 
Snffeiy i Mnyei (1000) 70 I- J Q BHo 
r 10011 1 Q. B 11 , S3 L.T 304, 40 W. K o4 , 

04 J P.740 — CA SMITH, M.ll, COLLINS and 
STIllLING, Ij JJ 

Tatam v Keeve and Be Mattos v Benjamin 
(1804) 63 L. J. Q B 248; 10 R. 103 | 
70 L T 560 , 42 W R. 284.— QB, 1 
iptrried to _ 

O’Sullivan r Thomas (1895) 64 L J Q B 39S , 
ri8')5l 1 Q. B. 60S , 72 L T 285 , 43 IV B 269 ; 
15 K 253 , 59 ,T. P. 131 —wills and whigiit, jj 

O’Sullivan v. Thomas, njiprtn cd anil followed. 
Burge i Ashley (1000) 60 L. J. Q. B. 538; 
900] 1 Q. B 714. 82 L T. 518; 18 W B 
■ - ■ • t smith, collins and hosier, 


[ 1 »' 10 ] ( 


Eltham v. KingBman (1818) 1 B & Aid 
688, a u out toned 

Marryat > Brodeuck (1837) 2 M & W. 369; 
M & H 96 . 6 L J. Ex 113 ; 1 Jur 242 

ALDERSON, b —4 cm lainly hnve grave doubts 
whether the analogy suggested m Eltlmm. 
hi hi/ swan is a hound one, it nppean, to 
that the authonty of a stakeholder is not 
coimtemiandable — p 373. 

Hastelow v, Jaokson (1828) 8 B & 0 221 . 
2 M & By. 209 , 6 L J (os) K. B. 318, 
duapp rated 

Hearing i\ Helhngs (1845) 11 M.icW 711 ; 
15 L J. Ex 168. 

alderboN, b. — I accede to the authority of 
that case, although X think it a very strong 
decision It does not convince me, it. ovcicoines 
me. — [i 712 

pollock, c.b — With respect to tlio case of 
Jlantelow v Jatiltwn, I forbeai saying anything 
upon it at present , it is binding upon ns until 
jeveised m a Court of enor If the same ques- 
tion -nose befoie me, I should certainly advise a 
lull of exceptions.— p. 713 

Hastelow v. Jackson, approved,. 

Hampden i Walsh (1876) 46 L. J. Q. B. 288 ; 
1 Q. B. D. 189 , 33 L. T 852 , 24 W E. 607.— 
Q.B.n. 

Hastelow v. Jackson and Hodson v Terrill 
(1833) 1 C & M 797 ; 3 Tyr 398 ; 1 
D. P. C. 264, 2 L. J Ex 282— ®x, 
applied 

Barclay i . Pearson (1893) 62 L. J. Ch 686 ; 
[1893] 2'Ch 154 , 3 R 388 , 68 L T. 709 ; 42 
W. R 74.— STIRLING, J. 

Hampden v Walsh, approved. 

Higgle r. Higgs (1877) 46 L. J. Ex. 721 ; 2 
Ex D 422 ; 37 L T 27 ; 25 W. R. 777.— O.A 

Batty v. Marriott (1848) 5 C B. 818 , 17 
L J. C P 215 , 12 Jur. 462 — O.P., 
mnifbil on 

Batson v. Newman (1876) 1 0 P. D 578 ; 25 
W. R. 85 — c.A • 

Biggie v Higgs, 25 W. R 607 ; vanned, 
Cl 877) 46 L J, Ex 721 , 2 Ex. D. 422 ; 37 L. T. 
27 ; 26 W. E. 777.— C.A. 


Batty v. Marriott, overrulPd. 

Batson v Newman (1876) 1 C. l\ 1) 573 ; 

25 W R 35 — c A , rtjen ed to. 

Dingle r. Higgs (1877) 2 Ex D 422 , 46 
L J Ex. 721 ; 37 L T 27 ; 25 W. R 777 -c A 
CAIenh, lo — There is no authonty m favom 
ot the view of tho defendant except IJntty v 
Marriott, and if that authonty is to be followed 
it cannot he denied it is a vciy htiong authority 
foi tho defenilant. ,What the Court lmd in their 
minds in that case was tho question whether Hie 
game was a lawful oi an unlawful game, and 
having come to the conclusion that it was a 
lawful game, they woieof opiyjnn that there was 
nothing in the case which was struck at by the 
Act of Parliament, nnd that, the Act was only 
intended to strike at unlawful games, That view 
seems to me to ho enoneous, and I think the 
Court oveilooked tho flist part oi the section, 
which applies to all contracts, lawful oi unlawful, 
by way ot gaming or wagering When Bntxon v. 
Newman came bufoio this Court, although there 
was a certain deg.ee of diftmcueo between that 
case and Batty v. Marriott, yet it ih obvious that 
Batty v Marriott did not meet with approval. 

£ cannot follow that case. — p. X27. 

Batty v Marriott, hold merriilrd 

Diggle v Higgs, npprorrd 
Trimble v Hill (1879) 5 App Cas 842 , 19 
L. J P. C 49 ; 42 L. T 103 ; 28 W. 11, 479 — V 0 
sin montagite smith (for ,t c ). — The mean- 
ing of this proviso (exempting from the enactment 
‘‘.any subscription oi contiiliution, or agreement 
to subscribe or contribute, tor or towards any 
plate, prize, or sum of money to bo awaidcd to 
the winner or winners nf any lawful game, sport, 
pastime, oi exercise ") has beou considered m 
several cases in tho English Oouits, In Batty v, 
Marriott, whore an agieoment analogous to tho 
present was made aucl money deposited to abide 
tho event of a foot-race, it was hold that, a foot- 
race being a legal pastime, the agreement was 
within the pioviso, This decision did not meet 
with entire acquiescence when ( it was brought 
bofoie the Courts in subsequent cases It ir 
unnecessary to lefcr to these cases, heoause the 
decision itself has been distinctly overruled by 
the Court of Appeal m tho locent case of Bigyle 
v lhqq.1. In that caso tho ngieument related tp 
a walking match, and was to the same effect as 
that in the preseut action, It was decided that 
an agi cement of this kind, being a conliact of 
wager, was not an agreement to subsertbe or 
contribute for oi towards any prize oi snm of 
money withm tho true meaning of the pioviso, 
which it was held applied to subset iptions and 
contributions other than wagers. It is not dis- 
puted by the two judges forming the majority in 
the Court below, that this decision was directly 
in point ; but their own opinions not agreeing 
with it, they declined to follow ils authority. 
Their lordships think the Court in the colony ; 
might well have taken thiR decision as an autho- ' 
rit*tive const! notion of the statute It is the 
judgment of the Court of Appeal, by which all 
the Courts m England are bound until a contrary 
determination has been ai rived at by the House 
of Lords Then lordships think that in colonies, 
where a like enactment has been passed by the 
Legislature, the colonial Courts should also 
govern themselves by it. The judges of the 
Supieme Court, who differed from the Chief 
Justice, were evidently reluctant to depart from 
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their own previous decision m a case of Hogan y 
Curt os (6 Sup, Court Hep. 2021 , but they might, 
wall lmvu yielded to the high authority of the 
Court of Appeal which decided the eaRe of Higgle 
v Higgs, as the English Court which decided 
Hatty v. Marriott would hare felt bound to do 
if a similai ease had again conic before it Their 
lordchips would not have felt themselves justified 
in advising her Majesty to dcpait from the 
decision in Higgle v, Hiqge unless theyentei- 
lained a clear opinion that the construction it has 
given to the proviso m question was wrong, and 
had not settled the law ; since m their view it is 
of the utmost importance that in all ports of the 
empire where English law prevails, the interpre- 
tation of that law by the Courts should be as 
nearly as possible the same Their lordships, 
however, do not dissent from, nor do they desire 
to expiess any doubt ns to the correctness of, 
that decision, which, it may be nssumed, has 
settled the vexed question of construction of a 
not very intelligible enactment. Higgle y Higgs 
a?so decided that tlio Btatute does not preclude 
the party who lias revoked the authority given 
to the stakeholder from recovering the money he 
has deposited ; the Court of Appeal agreeing with 
a previous decision to tho same effect of the Court 
of Queen’s Bench m Hampden v, Walsh (1 
Q, B D. 1 89). — p. 344 

Higgle v Higgs, applied 
Barclay r Pearson (1893) 02 L. J. Ch 630 ; 
[189.3] 2 Ch 104 ; 8 R. 888 , 68 L. T. 709 , 42 
W, R 7 4. — STIRLING, J. 


v Robeits (1899) 68 L. J.Q. B 998 , 

[1899] 2 Q B. 560, 81 L, T. 522; 6 Manson 
397, — piiillimore, J. , i lined, (1900) 69 L. J. 
Q. B. 800 , [1900] 2 Q. B. 497 ; 83 L T. 37 , 
7 Manson 888— 0 A SMITH, williams, and 
HOMER, L.JJ, 


in pari delicto, potior ext coiuhtm possidentis I 
mention these cases to show that the authority 
of Lacamsade y White is very much shaken, and 
cannot be relied on, and that we do not decide 
on the authority of that case — p. 283. 


Manning v Purcell (1855) 7 De G. M & G 
So ; 24 L J. Ch. 622 , 3 Eq R 387 ; 3 
W, R 273 — LJl., foUowpil. 

Straohan v. Universal Stook Exohange 
(1896) 64 L. J Q B 723 ; [1895] 2 Q, B. 
329 , 73 L. T 6 , 43 W. R. Gil ; 14 R. 467 , 
68 J. P. 649. — C.A. {affirmed, infra), dis- 
tinguished 

Strachan r. Universal Stock Exchange (1895) 
5U.QB 178 ; T m 

492 , 44 W. R 90 ; 


W.R., KAY and SMITH, L ,I.T 

esher, M. It.— Cave J held that the plaintiff 
was entitled to recover the securities, but not the 
money. The defendants appealed to this Court, 
and this Court held that the judgment of Cave, J. 
as reganls the seemities was light. Now the 
plaintiff appeals os regards the money deposit. 

. . It seems to me that the judgment I am 
about to accede to must go this length that if 
a person making bets with another is so foolish 
ns to deposit money with the other party to abide 
the lesult of the bets, once the bets aie decided 
he can never recovei the money, whatever may 
have been the event of the wager The party who 
holds the money can keep it, even though he has 
in fact lost the wager That, upon the tiae con- 
struction of the statute, appears to me to he the 
result of the Gaming Act, 1846 , . 1 am 

fortified in this view hy what was said by 
James, L.J. in Manning v Purcell. , . Upon 

the ground that the provisions of tho statute 
apply, I am obliged to decide that the plaintiff 
is not entitled to succeed in ins action ns reganls 
the money deposited with the defendant. — 
p. 180. 


Laoaussade y, White (1798) 7 Term Rep, 
63B , 2 Hap. 629, disapproved. 

Aubert e Walsh (1810) 8 Taunt. 277 ; 12 R.R. 
651,-0,1?. 

MANSFIELD, c.J. (for the Court) —I must take 
notice of one case, a very stiong one, Zacaui'nide 
y Wit ite , where the Court said that it was more 
consonant to policy that money paid on an 
illegal contract might be leeovorod back, than 
that it should bo retained. That was a strong 
case certainly In favour of the present defen- 
dant ; but this doctrine is directly contrary to 
what Loul Kenyon, C.J. said afterwards m 
JJoimon v, Huncuth (8 T R. 676), wheie he seems 
to have entirely forgotten Laoaussade y. White. 
Lord Kenyon there says, “ There is no case to be 
found where, when money has been actually 
paid by one of two parties to the other upon an 
illegal’ contract, bath being pmticipes enminis, 
an action has been maintained to lecovei it 
back again.” Now this is directly contiary to 
Laoaussade y White, and he afterwards says that 
Homon y. Haneooh is very diffeient ftom that 
ease, which ho says “ was the ease of a stake 
recovered from a stakeholder before it had been 
paid over ” But here he certainly mistook 
Lnccnissa.de v. White entirely, for there is no 
stakeholder in the case, nor anything like it , 
and in 1 East 96 ( Valid i/oh v. Hewitt), it was 
said by Lord Kenyon that the rule had been 
s.ottled m all times that where both parties were 


Gambling in Stocks. 

Grizewood v. Blaus (1861) 11 C. B. 638 ; 21 
h. J O. P, 46 — o.p , explained 
Thacker v. Hardy (1878) 48 L. J Q. B. 289 ; 
4 Q. B. T) 686 ; 39 L. T. 596 ; 27 W. E. 168.— o. A 


[1895J AC 318 , 11 R. 474 , 72 L T 399 ; 
43 W. R 590— po. lords hersohell, l.c., 
WATSON, HOBHOUSE, MAONAGHTEN, 8HAND and 
DAVET and SIR R. COTJOH. 


Straohan v, Universal Stock Exohange (1895) 61 
L J Q. B. 723 ; [1895] 2 Q. B. 329 , 73 L T. 6 , 
43 W. R. 611 ; 14 R. 467 ; 69 J P 649 — O.A 
ESHER, M.R., SMITH and RIGBY, L.JJ. , affirmed, 
nom Universal Stock Exohange v. Straohan 
(1896) 85 L. J. Q. B 429 , [1896] A. C 166 j 74 
L T 468 ; 44 W. R 497 ; 60 J. P. 468.— H.L. 

(E ) LORDS HALSBUBY, L C., HERSOHELL, MAC- 
NAGHTEN and MORRIS 


Universal Stock Exohange v, Straohan, 

applied. n 

Cronmire, In re, Wnud, Ex parte (1898) 67 
L J. Q B. 620 ; [1898] 2 Q B 383 . 78 L T. 483 ; 
46 W R. 679 ; 6 Manson 30.— 0 A SMITH, 
OHITTY and WILLIAMS, L JJ, 
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Universal Stook Exchange Co. v Straohan, 

applied. 

Gieve, In re, Tiustee, Ex parte (1899) 68 
L. J Q B 509 , [1899] 1 Q B. 794 ; 80 L T 
138, 47 W. It. 441, 6 Munson 13b — C. A 
LINDLEY, M.B , BIGBY ailll WILLIAMS, L.JJ. 


Statutory Offences 
Doggett v Catterna, 17 C B. (n.s ) 669 , 34 
L. J C P 46 , 11 L T 422 — c P. : reiersed , 
(1865) 19 0. B (NS) 765 , 84 L J G P lb9 , 11 
Jiu (N s.) 243 ; 13 W R. 390 , 12 L T 355 — 


Doggett v. Cattems (1805) 19 G B (ns) 
765, 34 L J 0 P 159 , 11 Jrn (ns)243, 
12 L T 355, 18 W R 390 —EX oh , 
Clark v Hague (1860) 2 El & El 281 , 
29 L J. H 0 105 . 6 Jrn. (N S) 273 2 
L. T 85 8 W It 363 , 8 Cox C C. 324 
— qb , Morley v Qreenhalgh (1863) 3 
B & 8 374 . 32 L J. M. 0. 98 ; 9 Juv. 
(N S ) 746 , 7 L. X. 024 , 11 W It 263 — 
q.b , anil Coyne v. Brady (1862) 12 Ir. 
C L R 577, dht mg in shell 
Eastwuotl r Miller (1874) 43 L J M, G. 139 ; 

L It 9 Q. B 440 ; 30 L. T 716 , 22 W R 799. 

— Q B. 


Doggett v CatternB, distinguished 
Eastwood v Miller, appi oved 
Hnigli v Sheffield Corporation (1874) 44 L J 
M C 17 ; L. R 10 Q. B. 102 , 31 L T. 536 , 28 
W R. 547 — Q B. 


Eastwood v. Miller anil Haigh v Sheffield 
Corporation (1874) 44 L J, M. G 17 , L R 
10 Q B 102 , 31 L X. 586 , 23 W 11. 5 17 
— Q B , overruled. 

Powell v Kempton I’aik Racecourse Co. (1899) 
8 L. J Q. B 392, [1899] A. 0 118; 811 L T 
88 ; 47 W R 585 , 63 J P 260 , 19 Cox 0 C 265 
-HT. (e) See extinct, infia, cols 1181,1182. 

Thwaites v Cou]thwaite (\iipm), explained 
and held inapplicable 

Safierv r Mayer (1900) 70 L. J <} B 1 45 ; 
[1901] 1 Q B 11 , 83 L X. 391 , 49 W. R 51 , 
64 J. P 740— o. A. SMITH, iyi., COLLINS and 
STIBLING, L JJ 

[Xhe question in Safer y v Mayer was whether 
a person who had advanced money to another for 
the purpose of making bets on their joint account, 
which money was lost on bets, was, by reason of 
the Gaming Act, 1892, pieventod from maintain- 
ing an action against the other for half tlio 
amount lost ] 

smith, m e.— All that ease [Thwaitrs v. CouU 
thwmte] dookled was that the plaintiff was 
entitled to an account of the profits of llio 
partnership business, and it does not in my 
opinion in any way touch the question raised in 
:he present case 


Snow v Hill (1885) 54 L J M, G 95 ; 14 
Q B D 688 62 L X. 859; 33 W R 
475 15 Cox G. G, 737 , 49 ,f P 110 — 
ooleeidge, o J. and smith, j , followed 
Whitehurst v Fincher (1890) 62 L X 133 , 54 
J P 565 , 17 Cox 0 G 70 — PHY, L.J and 
MATHEW, J. 


Doggett v. Cattems, distinguished. 

LidtleU <>. Loftlionse (1896) 66 L J M. C 64 , 
[1896] 1 Q. B 295 . 74 L X 189 , 44 W. R. 319 , 
18 Cox C. C 249 , 00 J. P 264.— O A. LINDLEY 
ancl kay, l JJ. 

lindley l J — When that case comes to be 
^examined it will be found that it did not turn on 
sect. 3 at all, but on seels 4 and 6 Xhosc sections 
deal with peisons who aie the occupieis of ‘a 
place,” ancl the decision of the Court there was 
that tne place in question— a space under a tree 
in Hyde Paik— was not capable of occupation. 
No doubt some of the judges in that case seem 
to expiess a doubt whethei that could bo “a 
place ” within the meaning of the Act , but, 
w hen understood, the case does not present any 
difficulty. 

Doggett v Cattems; Eastwood v. Miller; 
Liddell v Lofthouse; Shaw v, Morley 
(1808) 37 L J M O. 105 , L R 3 Ex 
137 ; 19 L X. 15 , 16 W. R. 768 , 11 Cox 
C. C 128 —EX. , nncl Bows v Eenwiok 
(1874) 43 L J M. C 107 ; L R 9 C. P 
339 , 30 L X. 624 , 22 W. R. 804.— n.P., 
applied 

Xhwmtes v Coulthwaite (1896) 65 L J Ch 
23S ; [1896] 1 Ch. 496 , 74 L X. 104 , 44 W. R, 
295 , 60 J. P 218.— CHITTY, J. 

Doggett v Cattems ; Eastwood v. Miller ; 
liddeli v Lofthouse; Shaw v, Morley, and 
Bows v Eenwiok, ennsidered. 

Hawke i. Dunn (1897) 96 L J Q. B 364; 
r [1897] 1 Q. B. 579 , 76 L. X. 355 , 45 W. R. 359 , 
18 Cox G. G 543 ; 61 J P. 292.— HAWKINS, J 
(for self, GAVE, WILLS, WEIGHT and KENNEDY, 
JJ.); ovemilid in h.l. (infra). 


Snow v Hill and Whitehurst v Xhioher, 

distinguished 

Hoinsby r Raggett (1891) 61 L .T M G 24 ; 
[1892] IQ B, 20 , 66 L X 21 ; JO W, R 111 , 
56 J P 135 , 17 Cox C. C, 428 —mathkw ancl 

SMITH, JJ 

mat&eW, J— It was urged that the decision ill 
Whitehurst v Fincher was an authority m favoui 
of the lespondent m the present easo , but in that 
cose all that was found against the respondent, 
who was charged with using a room for the pur- 
pose ot betting, was that thiee times lie wont to 
a public-house and made hots Under sucih 
circumstances the Court was unable to come to 
the conclusion that the room was used tor the 
purpose of betting within the Act, foi if it 
had been intended to make all betting in public- 
houses illegal, the Aet_woukl have contained an 
expiess provision to that clfect 

Snow v. Hill and Whitehurst v Xinohei, 

distinguished. 

Hornsby y Raggett, referred to, 

Liddell r Lofthouse (1896) 65 L. J. M. C. 6 1 ; 
<[1896] 1 Q B 295 . 44 W K S49 , 74 L. X. 189 , 
18 Cox O. C, 249 , 6U J. P. 264 — O A LINDLEY 
and kay, l.jj. 

lindley, l J — The only other case which is 
realty material is Whitehurst v Fincher, in which 
it was held that the bar of a public-house was 
not a “ place” within the meaning of sect 3 I 
confess that I felt some difficulty with legiutl to 
that case , hut our attention has been drawn to 
what Mathew, J, yvho was one of the judges 
deciding it, said about it m Hornsby v Baggett 
(vide supra) . . Snow v. Hill is no authority 

for the respondent, since in that ease the pel son 
charged did not i^iiny defiftj.tqspat, but merely 
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walked about a field, in which racing was taking 
place, betting with people whom he met 

[In Liddell v Lufthansa the question was 
Whcthei a piece ol ground bounded by a hoarding 
and by stays supporting the hoarding, was a 
“ place” within sect 3.] 

„ Snow v Hill ; Whitehurst v. Fincher, and 
Hornsby v. Baggett, considered 
Hawke v. Bunn (1807) 06 L. J Q B 364, 
[1807] 1 Q B 579 ; 76 L. tf 355 , 45 W R 339 , 
18 Cox C C 543 , 61 J P, 292 —HAWKINS, J 

(for self, OAVE, WILLS, WEIGHT Slid KENNEDY, 
,TJ.) ; overruled tn ii x, (infra) 

Powell v Kempton Park Racecourse Co. 
(1897) 66 L J Q B 601 , [1897] 2 Q B 
212 , 77 L T. 2; 46 W It. S , 61 J. P 
548, i8 Cox C. 0. 66 L. — c A. esher, 

M I!., LINDLEY, LOPES and SMITH, I, JJ. , 
OHITTY and lUGBY, L.JJ. (Indenting 
(affirmed in h l infra), commented on. 

. Hawke y Dunn (1897) 66 L. J. Q B 364 , 
[1897] 1 Q. B 579 ; 76 L T. 365 ; 45 
W. R. 359 ; 18 Cox 0 C 643 ; 61 J. P 
292, approved 

" Humphreys (1898) 67 L. J Q B 634, 
Q B 876 , 78 L.T 360 ; 46W R 543 , 


K 8 1 


409.— c.o R 


Hawke v Dunn, overruled 

Powell a Kempton Park Racecourse Co (1899) 
68 L. J Q B. 392 ; [1899] A 0. 143 , 80 L T 
538 , 47 W. R. 685 , 63 J. P 260 , 19 Cox C C 
265 — H.L. (E.), LOEDS HALSBURY, L O , WATSON, 
HEEBOHELL, ASHROUENE, MAONAGHTEN, MORRIS, 
SHAND and JAMES , LOEDS HOBHOU8E and 
davey, dissenting 

halsbuey, L c. — As the ease of Ilawlte v 
Bunn is said to have given rise to this litigation, 

I wish to examine the grounds of that decision 
I am unable to accept the reasoning in that ease, 
nor do I think it consistent with the previous 
authorities or with itself. In the first place I 
find that reliance is placed upon the fact that 
the bookmakers who bet are professional book- 
makers, I know of no oanon of construction 
which can introduce such woids into an Act of 
Puiliument, and certainly there are nonsuch 
words here. I cannot doubt that if the" pro- 
hibited thing is done, whatevei that piohibited 
thing is, by a person who does it for the first 
time in his life, he is ]ust as amenable to the law 
os though he had been for many years in the 
practice of it. Let a man open a house for such 
a purpose, and though he never m fact made a 
bet or leeeived a deposit, though the pioof might 
be difficult, yet the offence, if pioved, would be 
consummated. While at the end of the judg- 
ment I find these words “The law does not 
forbid hotting itself, noi is the busmesB or avoca- 
tion of a bookmakei necessarily illegal , But 
what the legislature has forbidden, and what it 
has pronounced to be illegal, is the use by those 
who make a trade and business of betting of any 
place for the purpose of hotting with persons 
resorting thereto ” I will not again refer to the 
fallacious employment of the word “ use” ; what 
,1 at piesent insist upon is the selecting of such 
persons indicated by the words as if the Act of 
Parliament had made any difference between 
different classes of persons, and as if piofessional 
bettors were in any diffeient position from any 
other members of the public. In another part 
of the judgment I find the learned judge saying 


“In my opinion, to limit the meaning of the 
words ‘ other place ’ to some othei place ejusdem 
generis with a house or office would have the 
effect of defeating, not of forwarding, the object 
of the legislatiue , and I cannot imagine that, 
with the desiie to suppiess that kind ot betting 
mentioned m the pieamble, it was in contempla- 
tion to afford it a sort of sanctinuy m a betting 
ring or m any othei place not epistle in generis 
with a house or office.” The mischief iccited m 
the preamble is the opening of places called 
betting houses oi offices, and the receiving money 
in advance by the owners or occupieis of such 
houses or offices, oi by other persons acting on 
their Joehalf , and the learned judge males his 
meaning clear when he begins by saying that 
“one of the practices deemed to 'be objection- 
able and injurious was that which is known as 
ready-money betting— namely, that the person 
malting the bet deposits with the bookmaker the 
money which he was disposed lo adventuie” 
This ib again insetting by construction words 
which me not there • the words of the statute aie 
“ owneis or occupiers of such houses or offices ” 
I certainly should have thought that if this ease 
were to be argued upon the jneainble alone, 
there was not much loom for doubt , with the 
actual enacting words, howevei, I have myself 
endeavouied to deal — p. 400 

LOUD JAMES — I would say that I think it 
must be taken that the judgment of the 0 A in 
the pieseut case overruled the decisions m Last- 
nood v Miller , ITaigh v. Sheffield Corporation, 
and Hawke v Bunn.—p. 416. 


Powell v. Kompton Park Raoeoourse Co,, 

followed 

Biown v Hitch (1899) 68 L J Q B. 688 ; 
[1899] 1 Q B 892 , 80 L T. 716 , 47 W 11. 623 ; 
68 J P 421.— DARLING and CHANNELL, JJ, , 
applied Htoddart i. Hawke (infra, col 1181). 
Powell v. Kempton. Park Raoeoourse Co,, 
distint/iiished 

Belton v. Busby (1899) 68 L. J Q B, 859 , 
[1899] 2 Q B. 380 , 81 L. T 196, 47 
W R. 636 , 63 J P 709 — (J B.D., followed 
Tromans r. Hodkiusou (1902) 72 L. J "K B. 
21 ; [1903] 1 K B 30 , 87 L. T 549 , 51 W R. 
286, 67 J P 30 — ALVEnSTONE, UJ, WILLS 
and CHANNELL, JJ. 


Powell v. Kempton 1 Park Raoeoourse Co,, 

applied 

Belton v. Busby and Tromans v. Hodkiuaon, 

approved 

_ ex r Deaville (1903) 72 L. J K B 272 ; 
[1903] 1 K. B 468 , 88 L T. 32 , 07 J P 82 —0 C,R. 


Bond v Plumb (1893) [1894] 1 Q. B 109 ; 
10 R 44 , 70 L T. 405 ; 42 W. R 222 , 17 
Cox C. C 749 , 58 J P 168 — coleeidge, 
C J and oollins, J , distinguished 
Reg r Woiton (1894) 64 L. J. M. C 74 , 
[1895] 1 Q. B. 227 ; 15 R. 102 ; 72 L. T 29 , 
18 Cox C O 70,— C C E RUSSELL, C J , POLLOCK, 
B , HAWKINS, LAWBANCE and WRIGHT, J.I. 

Cox v Andrews (1888) 53 L i M. C 34 ; 
12 Q B. D 126 , 32 \V R. 289 , 48 J, P 
247 — ii b d. H and Davis v Stevenson 
(1S90) 59 UM C 73 , 24 Q. B. D 329 ; 
62 L T. 436 ; 38 W. R 492 , 17 Cox U C. 
73 ; 54 J P. 565 - — Q B.D.. considered 
Stoddart r. Hawke (1901) 71 L J K. B 133 , 
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, 59 J T 598 - 


Caminada (01 Beg.) v Hulton (1891) 60 L. J 
M C! 116 , 01 L. T 572 , 39 W 11 540 ; 
17 Cox C. C. 307 ; 55 J. P. 727 —DAY 
and LAWltANCE, .TJ , j Mowed. 

Stolid art i Say in 1 (1895) 61 L. J M. C. 231 , 
[1895] 2 Q B 174 ; 15 E. 579 , 73 L T, 215 , 
14 W n 287 ; 18 Cox C (J 10*' 

POLLOCK, B and WEIGHT, J 

Caminada v. Hulton and Stoddart v. Sagar, 
followed 

Hall r C'ox (1898) 68 L J. Q. B. 167 ; [1899] 
1 Q. B 198 , 79 L T. 653 , 17 VP. E. 161.— C.A. 
SMITH, RIGBY and COLLINS, Ii.JJ 


. , 02 J P.551 

distinqitidted 

Hart v. Hay, Nishet & Co, (1900) 37 So L R. 
652, approved 

Reg t. Stoddart (1900) 70 L J. Q B. 189, 
[1901] IK B 177, 83 L. T 538, 49 W. R. 
173; 61 J. P. 774— con. ALVERSTONE, o J , 
WILLS, WRIGHT, KENNEDY and PH1LLIMORE, JJ 

LORD alvebstone, cj — It was contended] 
that the decision in Stoddart v. Sugar is at 
anthmity against the new we are now taking , 
but I do not so legard it. 1 agi ee that it would 
have been possible for the alderman to have 
drawn the same conclusion of fact as was found | 
in this case But that the Corn t did not draw 
that conclusion is cleai fiom the judgment of 
my biothcr Wught, who said • “No doubt it is 
possible that undci ceitain on cum stances such 
a competition ns this may be a betting trans- 
action, lor a case can be suggested whoic the 
facts might be so found as to show that it was 
J?or instance,” and then, although it is quite 
True that he quotes the wouls of the section, it is 
plain he did not feel himself justified, on the 
facts stated, in drawing the conclusion which 
CluumaU, J. has chawn m the case befoie ns. 

I read that judgment of Wright, J. as reserving 
foi further consideration the point which has 
arisen in this case As regaids if eg V. Hollis, I 
agree that there aic expressions of gieat autboiity 
of the late L.C.J., to which our attention has 
heen called, as to whether in that paiticulai 
case the contingency might he said to depend 
on the lesnlt of horse races Thcie is, however, 
a bioiul distinction between that case and the 
present, and I cannot help thinking . that 
that must have weighed with the Court. Theie 
was there no promise by the defendant to pay 
any money to anybody. No money was paid to 
the defendant m the proper sense of the word 
He was the custodian of the money, because if j 
he had made away with it he would hate been 
guilty of improper conduct But he was only 
the custodian Of the money that other people 
subscribed. Caminada v Hulton, which was 
referred to m Stoddart v. Sagar, may, I think, 
clearly be distinguished, for the reasons which 
have been given by more than one member of 
the Corn t in tlie cdui se of the •rgument. [It had 
been pointed out that as the competitor in that 
ease got a book, it could not be said that he paid 
his money only in consideration of the defendant’s 
promise to pay him the prize.] — p. 193. 


Caminada v. Hulton, distinguished. 

Hall i McWilham (1901) 85 L. T, 239 , 65 
J. R. 742. — bidley and bighah, jj. 


Reg. v. Stoddart, followed 
Stoddart v Argus Printing Co. (1901) 70 
L. J. K B. 711 , [1901] 2 K. B. 17(1 ; 85 
L. T 110 ; 49 W R 666 , 65 J. P. 691.-t- 
PHILLIMORE and BRUCE, J.T. , disup pro rail. 
Hawke r Mackenzie (Nos. 1 & 2) (1902) 71 
L. J. I( B. 565 , [1902] 2 K. B 225 ; 87 
B. T 127 — ALVERSTONE, O.J., DARLING and 
OHANNELL, JJ. 


Stoddart v Hawke (1901) « L. J. IC. B. 
133, [1902] 1 K. B. 353 , 85 L. T. 
687 , 50 W. R. 93 ; 66 J. P 68 —ALVER- 
STONE, O.J , DARLING and OIIANNELL, 
jj , followed . 

Mackenzie ■». Hawke (1902) 71 L. J, 1C. B, 
..11, [1902] 2 KB, 216; 87 L. T. 122.— 
ALVERSTONE, G.J., DARLING and OIIANNELL, JJ. 


Stoddart v. Hawke, affirmed 
Lennox v. Stoddart, Davis r. .Sloddait (1902) 
71 L. J IC B 747 , [1902] 2 IC. B, 21 , 66 J. P. 
469 —o A WILLIAMS, ROMER End MATHEW, 
l jj. , affirming 50 W R 397,— darling, j, 
lord ALVERSTONE, C.J. — Aftoi considering 
Reg v, Stoddart I do not think that soot 7 [of 
the Betting Act, 1853] should be so limited m 
its effect ns it was held to be m Stoddart v. 
Argus Printing Co The woidmg of the enact- 
ment is incompatible with such a limitation, 
and it would serve no useful purpose so to limit 
its opeiation, the evil of advei tismg places used as 
a means for leeeivmg money for betting pul poses 
being as gieat as that of advertising places used for 
betting with persons resorting thereto. — p. 568. 


GAS AND GASWORKS. 

Smith, In re, Mason, Ex parte (1892) [1S93] 
1 Q. B 323 ; 5 R 47 ; 67 L T 596 j 41 
W R. 159 ; 57 J P 72 , 9 Morrell 804.— 
WILLIAMS, J,, principle applied 
Paterson v. Gas Light and Coke Co, (1896) 65 
LJC| 709 , [1896] 2 Oh. 476 ; 74 L T 640 ; 
45 W. R 39 , 60 J P 532,— o, a. LINDLEY, 
LOPES and BIGBY, L JJ. 

Paterson v. Gas Light and Coke Co,, aim- 
siilered 

Mairiage, Neave & Co., In re, Noith of 
England Trustee Debenture and Assets Corpora- 
tion * Mamage, Neave & Co. (1896) 65 L J Ch. 
839 , [1896] 2 Ch. 663 , 75 L T 169 , 45 W. Ii 
42 — C A. 

Gas Light and Coke Co. v. South Metropolitan 

Gas Co. (1888) 58 L T 899 ; 86 W R. 455,— o.A. , 
reversed,, (1889) 02 L J Oh. 123' , 62 L. T, 126 , 
54 J. P. 373.— H L (E ) 

Imperial Gas Light and Coke Co. v. West London 
Junction Gas Co. (1866) 15 L. T. 66 ; 14 W R. 
1019— v-o , affirmed,!, 1867) 56 L J. Oh 862, n ; 
58 L. T 900, n. ; W. N. (1868), 1.— LORD CAIRNS 
and bolt, l j 

Gas Light and Coke Co. v Mead (1876) 46 L. J. 
M C 71, 83L.T 729— q.b D , »i‘ ermled. 
Gas Light and Coke Co. v. Cannon Brewety 
Co (1903) 72 L J. IC, B 308 , [1903] 1 K B. 593 ; 
88 L. T 314 , 51 W, R. 566 ; 67 J P, 192.-0, A, 
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Imperial Ofas Light and Coke Co, v. West 

London Junotion Gas Co., distinguished 
Gas Light and (Joke Co r Month Metiopolitan 
Gas Co (1889) 63 L J Oh 1211 , 62 L T 126 , 
iil j V 673 — H L (15.) LORDS HALSBU11Y, L 0., 
FXTZHEUALD ami HMIBOHEl.L 
Held that upon the tine constiuctiDii of sect. 6 
of. tile Metropolis Qns Act, 1860, a gas company is 
prohibited from furnishing to a customer a supply 
of gas fm the purpose of» consumption by him 
within a distuct assigned to another company; 
notwithstanding that the meter through which 
the supply passes is on a part of the customer's 
property which ^ within the district ; and dis- 
tinguished above case on the giounds that there 
the supply to the customer, the G. W, By., was 
furnished under a contiaet entered into prior to 
ihe Act of 1860, and llieiefoie piotected by 
sect 6 1 of the Act , that the question whether 
the railway would violate the Act if it supplied 
gas to a hotel built and demised by it had not been 
decided in that ease , and that ail that had been 
^decided was that in the circumstances thoie was 
no ground foi ail injunction 

Commercial Gas Co. v. Soott (1876) 41 L. J. 

M, C 171 , L 11. 10 Q B. 100 ; 82 L. T. 

766 , 23 W. 11 871— Q B,, considered . 
Dudley Gas Light Co t Warmington (1881) 
60 L ,J M. 0. 69 ; 11 L. T 176 ; 29 W. B 680 ; 
46 J P. 649— qkove and lindley, jj 

Dudley Gas Light Co. v. Warmington, dis- 

t my lushed 

Leamington Triors Gas Co. i. Davis (1886) 66 
L J M O. 11 ; 18 Q. B. D 107 , 66 L T. 734 , 

' 35 W B. 121. 51 J P 360. 

STEPHEN, J — Dudley G«s Co v. Warmington 
decides that where there is no special provision in 
the special Act, then the mode of keeping accounts 
is to be changed m accordance with the provi- 
sions of the Act of 1871 ; but as in the present 
instance there is such a special provision m the 
special Act, the ease is distinguishable. — p 1G. 
SMITH, J to the same efteet. 


GIFT. 

Eeedv Blades (1818) 6 Taunt 212 and Irons 
v. Smallpieoe (1819) 2 B & Ad 551 ; 21 
B, B, 395, distinguished. 

Beeves r. Capper (1888) 6 Scott 877 ; 5 Bing. 
(N.CJ.) 186 ; 2 Jui. 1067— o.P. 

Irons v. Smallpieoe, ohsm 1 ed iijiaii 

Luim r Thornton (1846) 1 0 B. 379 , 14 L. J 
C. P. 161 9 Jur 850— or 

Irons v. Smallpieoe, questioned. 

Ward e Audlancl (4847) 16 M. A W. 862. 

PAHKE, b. — In Irons v Smallpieoe , it was held 
that the verbal gift of a chattel, without actual 
delivery, does not pass the pioperty to the donee, 
Abbott, C, J, saying . “ By the law of England, 
in Older to tiansfei property by gift, theie must 
either be a deed oi mstiument of gift, or there 
must be an actual delivery ot the thing to the 
donee.” That is not correct. — p. 870. 

Irons v Smallpieoe, adopted. 

Shower r. Pilek (1849) 4 Ex. 478 , S. C. mm. 
Sharr v. Pilch, 19 L J. Ex. 118 .— ex. 

o.o: * 


Irons v. SiflaLlpifloe and Sharr v Piloh, 

disapproi ed 

Winter r. Winter (1861) 4 L. T. 639 , 9 W. E 
747 — Q.B. 

OkompTon, J— Although Irons v, Smallpwctt 
and Sharr V Piloli have not been overruled, the 
subsequent cases, to speak familiarly, have hit 
them haid — p 640. 

Irons v. Smallpieoe, adopted. 

Bomne r Ensbrooke (1SG5) 18 C. B, (N s ) 515 j 
34 L. J. C. V 164 , 1] Jui. (N.s) 202.— dr. 

Irons v Smallpieoe and Flowers’ Oise, Nny 
67, discussed 

Douglas r Douglas (1869) 22 L T. 127.— EX 

ICETjLY) C B — I dondt think that we are called 
upon, at present, to say whether we should over- 
rule the ease of lions v. Sin/dlpitioe, or whether 
a gift, not made by deed, and unaccompanied by 
transfei, is invalid in point of law Whenever 
that question shall come before me, I feel bound 
to say I shall lequire a much higher authority 
than the note of an editoi {see 2 M & G. 
879, ii ), however learned oi eminent, to induce 
me to ovenule a decision oE Lord Tonteiden and 
his biothicn m the Court of Queen’s Bench 
With regard to the text books which have been 
cited, they are founded upon cases to which they 
expressly refei, which contain nothing whatever 
to support the pioposition m the form in which 
it is laid down. They only give the example of 
the ease m Boy ( Flowers' Case ), which is quoted 
as showing that personal property may pass by 
way of gift without delivery. But it is not said 
how the gift was made — p, 129 

And see judgment of martin, b 

Lrons v Smallpieoe, not followed. 

Dauby v Tucker, Haicouit, In re (18$3) 81 
W B. 578 

pollock, b — The modern law on the subject is 
founded on Lord Tentordeu's judgment in Irons , 
v. Siniillpiece I can only say that case has been 
before the Courts on the Common Law side of 
Westminstei Hall for a great many years, and I 
cannot myself acquiesce in the view of tlfb law 
there laid down I am not bound by that decision, 
because l’aike, B , afterwards Loid Wensleydale, 
in the case of Ward v. Antlland , not merely dis- 
sented from that proposition, but distinctly 
expiessed bis opinion that it. was not law That 
was so cleaily, also, tlie opinion of so eminent 
a judge as Manic, J, m the ease of hum v 
Thornton (1 C B. 879), that I think I may take 
it now that the true view of the law is tins — 
The question to be detcimined is not whether 
there has been an actual handing ovei of pioperty 
manually, but whethei, looking at all the sui- 
roundmg circumstances of the ease, and looking 
particularly at the natal e and character of the 
chattel which is pioposed to he given, there has 
or lias not been a cleai intention expressed on 
the part of the donor to give, and a cleai inten- 
tion on the part of the iccipient to receive and 
act upon such a gift Whenever such a case 
should arise again, 1 am confident that that would 
be the basis of the decision of a Couvt*of Common 
Law ; and, of couise, the same result would 
follow in a Court it Equity. — p. 580 

Irons v. Smallpieoe, followed. 

Dauby v. Tuokor, Harcourt, In re, and 
Bidgway, In re, Bidgway, Ex parte 
88 
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(1885) 54 L J Q. B. 570 ; 16 Q B. D. 
447 , 34 W It 80.— CAVE, J , mei ivied 
Cochrane r Moore (1890)59 L J Q. B. 377 ; 25 
Q. B. D 57 ; 03 L. T 153 , 38 W R 588 , 54 J. P. 
804 —C.A ESHER, M.R., BOWEN and FRY, L JJ 
pry, lj (after reviewing the law on the 
subject) said Tins review of the authorities 
leads us to conclude that, accoiding to the old 
law, no gift or giant of a chattel was effectual to 
pass It, whether by paid oi by deed, and whether 
With or without oonsideiation, unless accom- 
panied by delivery, and on that law two 
exceptions have been gi.ifted, one in the case 
of deeds and the other in that oE conti acts of 

• sale wheie the intention of the paities is that 
the propeity shall pass befoie delivery , but that 
as regards gifts by parol, the old law was in 
force when Irani v. Bmdllpierc was decided, 
that that case theiefore correctly declared the 
existing law , and that it has not been ovei- 
mled by the decision of Pollock, B. in 1883 
( Danin/ v Tiiche i), or the subsequent case befoie 
Cave, J {Rid Quay, In re and Ex parte) 

"Winter v Winter (supra), and Cochrane v 
Moore, nnuidered and followed 
Kllpm r. Ratley (1892) [1892] ] Q B 582 ; 
66 L T 797 , 40 W B. 479 ; 56 J P. 565.— 
HAWKINS and WILLS, JJ 

Ward v. Audland (1847) 16 M & W. 862, 
considered mid applied 

Aulton ? Atkins (185G) 25 L J CP 229 , 
18 C B, 249 ; 2 Jui (ns) 812 , { W. B, 592 
— O.P. 

Ward, v Audland, dictum appealed 
Han by ?•. Tucker, Harcoiut, In re {supra) 
And see Coehraue r. Mooie (supia) 

Barton v Gainer (1858) 3 H & N 387 , 27 
• L J. Ex. 390 , 4 Jnr. (N,s.) 716 ; 6 W. E 
624 .— ex , followed 

Rnmmens r Haie (1876) 46 L. J. Ex 30 ; 1 

* Ex. D. 169 ; 34 L. T 407 ; 24 W. E. 385.— o A. 

Barton v. Gainer and Rummens v. Hare, 
distinguished 

RiChardson, In le, ShiEeto r Hobson (1885) 
55 L. J. Ch. 741 , 30 Ck. D 396, 402 j 63 L. T 
746 ; 34 W. 11 286 —0 A 

Soales v. Maude (1855) 6 De G M & G 43, 
61 . 26 L J. Ch 433 , 1 Jur (u.s.) 1147 ; 
4 W E. 109 — l c , dictum disapproved. 
Jones i Lock (186'5) L E. 1 Ch. 25 , 85 L J 
Ch 117 , 11 Jur (ns) 013 , 18 L. T. 514 , 14 
W. E 149 — l.c. 

Wilson v.Thornbury (1876) 44 L.J Ch 242, 
L. E. 10 Ch. 239 , 32 L T 360 ; 23 W E. 
829. — L.JJ., not followed. 

Glubb, In le, Bamfield r Eogeis (1900) 69 
L, J Ch. 278 ; [1900] 1 Ch 354 j 82 L. T 

412. CA. LINDLEY, M.R., WILLIAMS and 

HOMER, L JJ. 

[Statement of James, L.J in Wilson v. Tharn- 
bury, that “ It was simply a voluntary gift 
founded on a common mistake, and cannot now 
be recovered ” not followed ] 
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Booth v. Curtis (1869) 20 L T 152, 17 
W. E. 398 — V.-c , discussed. 

Kelly v. Montague (1892) 29 L. E Ir 429 — c A. 


Cruttwell v Lye (1810) l^Ves 336,— L.O„ 
considered 

Gmesi r Cooper (1880) 49 L. J Ch 601 ; 14 
Ch. D 596, 42 L T 751.— M.R ; Walker r. 
Mottrnm (1881) 61 L J Ch 108 ; 19 Ch D. 355 j 
45 L. T 059 , SO W. E, (Jin — C.A., and Trego i\ 
Hunt (1895) HL. (e), {infra) 

' Ginesi v Cooper (siijna), duopprmed. 
Leggott i Bnnett (1880) 51 L J. Oil. 90 , 13 
Ch D 306 ; 43 L. ’1. 641 ; 28 W It 962,— o, A. 
*.)AMEH, BRETT and COT'TON, L..T.T , IWlsinQ 
JESSEL, M.R 

Ginesi v Cooper and Lefgott v, Barrett, 

diseased 

Tiego r. Hunt (1895) — h.l. (E ) {sea infra). 
Walker v Mottram {supra), followed , 
Dawson i. Beeson (1882) 22 Ch D 504 ; 48 
L T 407, 31 W B. 637,— C.A. jessel, M.R. 
and COTTON, L ,T 

Walker r Mottram, disensiod 
Trego i Hunt (1895), — H L. (it,) (see infra). 
Labouchere v. Dawson (1S72) 41 L, J Ch 
427 . L. E. IS Eq 322 ; 25 L. T. 894 , 20 
W E 809— mu, followed 
Ginesi r Cooper & Co. (1880) 4!) L J. Ch 601 ; 
14 Ch D 59b , 42 L T. 751.— JESSEL, M.R. 

Labouohere v. Dawson, questioned by 
BAGGALLAY, L.J, 

Walkei r Mottram (1881) 51 L. J. Ch 108; 
19 Ch D. 355 , 45 L T 059 , 80 W, E. 165 — 

0 A. BAGGALLAY, LUSH and LINDLEY, L JJ 

labouohere v Dawson, disapprnied 
Pearson v. Pearson (1884) 54 L. J. Ch 32 ; 27 
Ch. D. 145 , 51 L. T. 311 , 32 W. E. 1006,— 0, A. 
DAGGALLAY, COTTON and LINDLEY, L.JJ. , re- 

1 eisin// KAY, J. 

Labouohere v, Dawson, held mevr tiled, 
Pearson v Venraon, followed. 

Yeinon i Hallam (1886) 56 L J Ch 115 ; 
84 Ch. D 748 , 65 L. T 07G , 35 W. E, 156.— 

STIRLING, J 

Labouohere v Dawson, appealed 
Pearson v Pearson, overruled. 

Trego i Hunt (1895) 66 L, J Ch 1; [1896] 
A 0 7, 73L T 514, 44 W. E 225 — hl (e). 

LORDS HERSOHELL, ASHBOURNE, MAONAGIITEN ’ 
and DAVEY , reversing (1895) 64 L J Ch 892; 
[1895] 1 Ch. 462 , 72 L. T. 269 ; 43 W. R. 371 , 
12 E, 178,— O. A LORD HALSBURY, LINDLEY 

and smith, l jj , which affirmed Stirling, j. 

lord hersohell— T he question whether a 
person who had sold the goodwill of his business 
was entitled afterwards to canvass the eustomeia 
of that bnsmesB came first before the Courts 
for decision m labimehcre v. Bawwn. Lord 
Romilly, M.R. anbwered It m the negative. , . , 
In Ginesi v Cooper, Sir George Jessel, M.R. 
followed the decision in Zabovnhere v Daioson, 
aritl expressed in very strong teims his con- 
currence with it . but the learned judge went 
fuithei and expressed a strong opinion that a 
man who sold the goodwill of his business must 
not only refrain fiom soliciting the old eustomeis 
to deal with him, but must not deal with them 
. . In. Leggott v. Barrett . . he acted upon 

the same view, and extended the injunction to 
restrain the defendant from dealing with the 
customers of the old firm. Prom tips judgment 
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there was an ajfpcal , but the appellant confined 
his "appeal to that part of the onlei which 
restrained him from dealing with the customeis 
of the old firm The 0, A dissolved that 
pint of the injunction of which the appellant 
complained. . The ease is chiefly important 
for piesent pm poses m so far ns it discloses the 
view taken by the learned judges who on that 
occasion constituted the 0 A on the point now 
under considciation. In Pearson v. Pearson, to 
which T shall have occasion to lefer immcdij 
Kltely, Cotton, LJ stated that the decision in 
Tjabout'hero v Paw, son was doubted in Lcggult 
i . Parrott by Jn$nes, L J..iuid himself This is 
no doubt correct an far as Cotton, L J is con- 
cerned , but I am unable to find any veiy clear 
indication that this was the view of Janies, L J. 

. . . The nnpi cssion produced upon my mind by 
the whole of the judgment is that the learned 
judge lmd not arrived at the conclusion that 
Ltihovolu'rr v. Dnwmi was wrong. Biott, LJ 
oxpicbsud a decided appioval of that decision 
*. . . The next case in which the matter was 
hi ought mulct consideration of the 0 A. was 
that of Walker v. Mottram. , . Of the LJJ 

who then constituted the Court, Baggallay, L. J, 
oxpicssed a stioug doubt as to the correctness ,of 
the decision m Lahamhcrc v Dawson. He said 
that it appeared In him, as at present advibed, 
that it went far beyond what any ot the picvious 
decisions wnuld have sanctioned Lush and 
Lmdley, L J.T., the other members of the Court, 
said that the rule laid down in Laboueltero v 
Dawson had, it was believed, been recognised 
and acted upon m practice, and, whatevei 
elso might bo said of it, the rule was in 
aceoi dance with the general opinion of what 
was fair ami light, and was easily applied 
in piactice In Pearson v. Pearson the 
question came again before the C A The 
facts wore there loss favourable to the plaintiff 
than in Labmtehere v Dawson, and Baggallay 
and Lmdley, LJJ both considered that, even 
if Labonohore v Daioson was rightly decided, 
the ease then befoie them was not governed by 
it Baggallay and Cotton, L J , however, dis- 
tinctly lested their judgments on the giound 
that 1 the decision m Lnbouehere v. Dawson was 
wrong, and ought to be overruled Lmdley, 
L.J , on the other hand, was of opinion that it 
was lightly decided. The leason of Baggallay, 
L.J. for dissenting from Lnbouehere v Dawson, 
so far ‘as it is disclosed by the lepovt of his 
judgment, appears \p be that it went beyond a 
number of decisions of a higher Court, and, as 
he thought, without sufficient reason. Even 
assuming that the decision m Labourites v 
Dawson went beyond previous decisions, this 
does not seem to me to afford any indication that 
it was wrong, unless it can be shown that it was 
in conflict with the principles involved in those 
earhei decisions Cotton, L.J. oxammed the 
earliei, decisions, and anived at the conclusion 
that Lord Eldon was against the notion that the 
vendor of the goodwill of a business was, in lihe 
absence of express contract, to ho restiained 
from carrying on a Similar business in the way 
in which ho might lawfully cany it on if there 
had been no sale of the goodwill. The learned 
LJ. pointed out that Lmd Bonnily rested his 
dpoision in Labmioherr v. Daioson on the principle 
that a man could not deiogate from his grant 
11 But ” he said, “ itis admitted that a person who 
has sold the goodwill of his business may set up 


a simi iai business next door, and say that he is 
the peison who cained on the old business ; yet 
such proceedings manifestly tend to prevent the 
old customei fiom going to the old place I ' 
cannot see wheie to diaw the line. If he may, 
by his acts, invite the old customers to deal with 
him and not with the pnrennser, why may he not 
apply to them and ask them to do so ! I think 
it, would be wiong to put such a meaning on 
‘goodwill’ as would give a right to such an 
injunction ns lias been gLantcrl m the present 
case ” i propose now to examine the other 
authorities 1 may state at once, however, that 
lean find nothing in them inconsistent with the 
decision m Labmichere v Dawson It no doubt * 
went beyond them, inasmuch as it dealt with a 
question not determined by them, but this seems 
to mo to be no demoiit, nor to afford any indica- 
tion that it. was wrong. The earliest ease which 
has any bearing upon the point is that of Orutt- 
teell v. Lye, before Lord Eldon . The import- 
ance of the case consists in the definition which 
Loid Eldon gave of the goodwill there sold He 
said, 11 The goodwill which has bceu the subject 
of the sale is nothing moi c than the probability 
that the old customers will lesoit to the old 
place Fraud would foim a different considera- 
tion ; but if that effect was preveuted by no 
olhei means than those which belong to the fair 
course of improving a trade m which it was 
lawful to engage, I should, m imposing it, carry 
the effect of my injunction to a much greater 
length than any decision lias authorised, or 
imagination even suggested” These observa- 
tions weie much relied on by Cotton, L.J. in 
Pearson v Pearson. If the language of Lord 
Eldon is to be taken as a definition of goodwill 
of general application, I think it is far too 
nanow, and I aid not satisfied that it was 
intended by Lord Eldon as an exhaustive tlefim- 
tion. " 1 Goodwill,’ I apprehend," said Wood, 
V.-O. in Clrurtmi v Douglas, “ must mean every 
advantage, eveiy possible advantage, if I may'' 
so express it, as oontiasted with the negative 
advantage of the late paitner not carrying on the 
business himself, that has been acquired hy the 
old firm m canymg on its business, whether 
connected with the premises in which the 
business was previously carried on, oi with the 
name of tho late firm, or with any other matter 
carrying with it the benefit of the business." 
The learned V.-C pointed out in this connection 
that it would be absurd to say that when a large 
wholesale business is conducted, the public are 
mindful whether id is earned ou in Fleet Street 
oi the Strand The question what is meant by 
“ goodwill ” is, no doubt, a cutical one. Kir 
Geoige Jessel, discussing m (finest v Cooper the 
language of Wood, V -0 which I have just 
quoted, said, “ Attracting customeis to the 
business is a matter connected with the carrying 
on of it. It is the foimatiou of that connection 
winch has made the value of the thing that the 
late firm sold, and they really had nothing else 
to sell in the shape of goodwill ” He pointed 
out that, in the case before him, the connection 
had been formed by yeais of work. TJie members 
of the firm knew where to sell the stone ; and he 
asks, “ Is it to be supposed that they did not sell 
that peisonal connection when they sold the ' 
tiade or business and the goodwill thereof ? ” 
The present M R. took much the same view as 
to what constitutes the goodwill of a business. 

I cannot myself doubt that they were right. It 
88—2 
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is the connection thus foimed, together with the Trego v. Hunt, applied. 
circumstances, whethei of habit or othenvise, Pearson v Pearson, distinguished ami run- 
which tend to make it permanent, that con- sidcrer 1 r T 

stitutes the goodwill of a business It is this Jennings i Jennings (1898') 67 Ij J Oh 190, 
which constitutes the difference between a [1898] I Ch 378 ; 77 Ij. I i8(i ; 16 W R 
business iuBt stalled, which has no goodwill 344 

attached to it, mid one which has acijmicd a STIBLING, .T — In point of decision neither of 
goodwill The former tindoi has to seek out his these cases governs that before me [viz , the ease 
customeis The latter has a custom ready made of a sale by one of two purtneis of all his in Ici est, 
He knows wliat membeis of the community are in the assets to tlierother, goodwill not being 
pureliaseis of the aiticles in which he deals, fxpiessly mentioned]. Omy v Smith (pint, col 
and aie not attached by custom to any other 2U51), does not, for it related to the use of a trade 
establishment What obligations, then, does the name and not to the canvassing of customeis. 
saleof the goal will of a business impose upon the It is, however, an anthonty m favmu of the 
* vendoi > I do not think they would necessarily defendant to this extent, that it decides that ft 
be the same under all circumstances I contract for the sale of assets gencially docs not 

think it must be treated as settled that whcnevei always confer on a puichasei the same rights as 
the goal will ot a business is sold the vendor does one in which goodwill is specifically mentioned 
not by reason only of that sale, come under a Neither again does Pearson v Dearson, for all 
lestnction not to cany on a competing business, tlie learned judges relied on the tcims of the 
This is leally the stiong point m the position of clause,' no e pnvalont to which is found in the 
those who maintain that Labotu’hei'c v Dawson agicement with winch 1 have to deal It 
was wiongly decided Cotton, L J says [see appeals, however, to be an authority m favoiu* 
quotation, supra, col 1189]. I quite feci the of the plaratitt insofar as it contains expressions 
foice of this nigument , but it does not strike of opinion by the majouty of tile Omul, that 
me as conclusive. It is often impossible to under a clause not substantially differing from 
draw the line and yet to be peifcctly ceitam the agreement before me the defendant was not 
that part lculai nets are on one side of it oi the entitled to cam ass customeis, whilo the third 
otliei. It does not seem tome to follow that (Cotton, L J ) appaiently was not of this 
because a man may, by his acts, invite all men opinion — p, 195. 
to deal with hnn, anil so, amongst the lest of 

mankind, invite the formei customers of the Trego v, Hunt, considered 

firm, he may use the knowledge which he has West Condon i .Syndicate r Inland Iiovomio 


acquned of what persons weie customeis of the , Commissioners (1898) 67 L J Q 11. 1)56 , [1898] 
old firm, m oidei, by an appeal to them, to seek 2 Q It JO? ; 79 L T 289 , 47 W. It 125 — o a 
to weaken then habit of dealing where they 

have dealt befoie, oi whatevei eke binds them Trego v Hunt , Pearson v. Pearson ; John- 
tn the old business, and so to secuie then custom eon v Helleley (1801) 3 1 L J Cli 179; 

for himself This seems to me to he a ducct and 2 De (4 J- is S 44(1, II L T. 581 , 13 

intentional dealing with the goodwill and an W 11 220 — l.jj ; aj/i ruling 34 Ileav. 03 , 

endeavour to destioy it If a person who has 10 Jur (us) 1041-M.it, Turner v, 

pieviously been partnei m a Him sets up in Majol (1862) 3 Grill 142, 8 Jur (n.k) 

•business on his owu account mid appeals 909, B L, T (100, 10 W 11, 243 — v -o , 

generally foi custom, he only docs that which and Taylor v. Neats (1888) 57 L. J Oh. 

any member of the public may do, and which 1041, 39 Oh ]>. 538, 37 W. It 190 — 

those. cai lying ou the same trade are doing chitty, .r, referred to 

already It is true that those who weie forrnci ' Jennings v Jennings, convdet od and 
customeis of the him to which lie belonged, may, ] followed 

of then own ncconl transfer their custom to him , I feammond v. Douglas (1800) 5 Vcs 539, 

but tins incidental adv autage is unavoidable, and I held oirrrulrd 


does not lesult from any act of his He only 
conducts his business in precisely the same way I 
as be would if be had uevei been a member of [ 
the film to which he previously belonged But j 
when he specifically anil directly appeals to \ 
those who weie customers of the pievious film, 
he seeks to take advantage of the connection 
pieviously formed by his old firm, and of the 
know ledge of that connection which ho line pie- 
viously acquired to take that which constitutes 
the goodwill away from the persons to whom it 
has been sold, and to restoie it to himself It is 
said, indeed, that he may not lepresent himself 
as a successor of the old firm, oi as carrying on a 
continuation of then business ; but this, m many 
cases, appeai-s to me of little nnpoi tanee, and of 
small practical advantage, if canvassing the 
customers of the old firm were allowed without 
lestramt. I do not think that in cases where an 
injunction was gi anted in teims employed in 
lahouchere v Dawson theie would be any real 
difficulty in chawing the line and deteimimng 
whether there had been a breach of it or not.— 
pp. 3-8. 


lewis v Langdon (1835) 4 L. J (Jh 258 ; 7 
Sim. 421, explained 

Webster v Webster (1791) 3 Swaust 490, n ; 
19 It It 258, distinguished, 

David and Matthews, In io (1899) 68 L J. Ch 
185 ; [1899] 1 Ch 878 , 80 L T 75 , 47 W II 313. 

iiOMEn, .t —And while referring to that case 
[Jennings v Jennings], 1 desire to add a few 
olweivations on the point mentioned by Stirling, 
J , which occasioned him some doubt. In cases 
of sale of a business by the Court for the purpose 
of winding-up a paitncrship, it has been the 
piactice to provide by the particulars of sale 
that the sale would not prevent the persons 
pitviously interested in the business, or their 
lepresentiifivcs, from cauymgoii a liku business 
But that piovkion is incited whether the dis- 
solution of partnership occms by death of a 
partnei oi in the lifetime ot all the partners. 
The leasQn of its insertion is to prevent a 
purchaser being misled into supposing that he 
is buying, or that the vendors are going to sell 
to him, anything beyond what would be implied 
by the law by an assignment of the goodwill of 
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the business, ®iS 're the obseivallons nl Turnei i 
and Knight Ihuee, L.TJ. in Johnomiv ILlleleij 
[81 L. 3. (!li 170] 'I lie piovlsioms, not intended : 
to give any light to the partners or their lcpic- 
sentatiuis loappiopri.ilc to themselves the benefit . 
of the goodwill which hits to be sold It merely 
points out, so as to prevent any mistake or nns- 
unileistanding, tlmt the sale of goodwill ot a 1 
business does not itself piovcut vendors finm 
carrying on a like business ; but. the pnmsion 
does not provide, and is not Intended to provide^ 
that the like business may bo eained on by the 
vendois in a manual incompatible with then 
position as vowtlors (p 187) Willi reganl to 
Pearson v Pmrtum, also refeircd to by Stilling, 

,r m v Jeminujs l think it is 

eleiu that the parties must have intended that 
the defendant should be nuthonsod to cany on 
business In the same way as any strangei might 
do ; and eei tamly that was the view which was 
taken by the 0. A , and upon which its decision 
was based — p. 188 
* Tiego y Hunt, fnlluioed 

Pearson v, Pearson, explained 
Uilhnfiham r lleddmv (19U<>) DHL J Ch 1527 , 
flOOd] 2 Oil. 212 , 82 Ij T. 701 , 81 J P 817. 

cio/.JiNH-HAiniY, J — It has lieen argued with 
gloat force by the defendant’s counsel that m 
Petwton v, Pearson llieie weietwo points decided, 
and tliat the present case comes within the 
second point which was not dealt with or over- 
ruled m the House of Lords [m Tmjo v. 77mm?]. 
'Iho pomL is tins • It is aigned that there is an 
express proviso lieiothat the sale of the goodwill 
is not to prevent eitliei partner fiom starting 
a similar business in the uoighbomhood niter the 
expimtiou of the partnership The Hist observa- 
tion which arises is that, if that last proviso weic 
omitted, would there have been anything to pre- 
ventcithei partner tronistartingasmiilai business 
at the expiration of the partneiship ? Ceitainly 
not Trego v Hunt, winch decided that you 
could not solicit the euatomeis, also decided that 
it was too lato to hold that the ventloi of the 
goodwill could not cany on the same business in 
the same uoighbomhood. 1 think, theiefoie, 
that the proviso lenlly does not do anything 
moie than expiess that which would havQ been 
implied if it hnd not been expressed Then it is 
argued that that is inconsistent with Pearson v 
Pciirson. . . On the construction of those two 
clauses [of the agreement m that case] alt three 


Trego v Hunt See 

Bevan i Webb (1901) 70 L J Oh 888, [1901] 

2 Ch 59 , 81 L T. 609 , 19 W It 518.— c A 
Hall v. Barrows (1888) 32 L. J Ch ."IS , II 

W. It 52". - 8 L. T. 227 — M n ; mw«/, (1863) 

1 Do G J & 8 150 , 83 L .1 Ch 201 ; 10 Jnr 
(N s.) 5", , 9 L T. 501 , 12 W. 11 822 — L 0 

Hall v Barrows, 1 De Cl J & S. 150 , 38 
L J Ch. 201, followed 
Hall v Hall (1855) 20 Beav 1.39.— M u , 
commented on 

Steuai t / Gladstone (1878) 17 L J Ch 123 

38 L T. 557 ; 20 W It 667 —FRY, J , reu-ni-il 
mi tJiut j>m nt, (1879) 10 Ch D 62G , 10 L. T. 115 , 
27 W. it, ,">12— O. A. JESSEL, M.R, JAMES and 
BRAMWELL, Tj .tj 

Hall v Barrows, applied 
Hall v Hall and Burfleld v. Eouoh (1862) 
31 Beav 211. — m r., not lolloioed 
"Reynolds i Bullock (1878) 17 L. .1 Ch 773 : 

39 L T. 113 , 20 W It 078 —HALL, V -C 

Hall v Barrows Sec 

Bmgei Mauufaotiumg Co e Loo g (1882) 52 
I. J Ch 181 , S App Cas 15, 88 , 18 L T. 

3 ; 31 W It, 325.— H L. (E ) ; Uoodfellow i , 
Piince (1887) 50 L J Ch 515 , 35 Ch D. 9, 18 , 
50 L T, 017 ; 3"> W 11 188 — C A ; Borthwick v. 
The Evening Post (1888) 57 L J Q 11 106; 37 
Ch. D 119, 453 , 5S L T 252 , 36 W. R. 131.— 
O.A. 

Hall v. Barrows, applied 
Page , . Batliffe (1897) 76 L T. 03.— C.A. 
LINDLEY, SMITH aild ltIG-BY, L JJ. 

Steuart v. Gladstons ( supra , in a A ), applied 
Hunter r Dowling (1895) 64 L J. Ch 71,1 , 
[1895] 2 Ch. 223 ; 13 R. 171 . 72 L. T 658 , 13 
W. E. 019 —NORTH, J, • 


HACKNEY CARRIAGE. 

And nee “Master and Servant.” 

Case v Storey (1809) 38 L J M. C. 1 13 ; 
L It 1 Ex. 319 , 20 L. T 618 ; 17 W R 
802 .— ex , commented on. 

Clarke v. Stanford (1871) 10 L. J. M 0. 151 , 
L H lid E 357 , 21 L. T 389 , 19 W R 
810. — Q B., followed. ^ ^ ^ ,. n o iui 


which norner, .i. look, jh jju.hu mm mumuw,, 
In re (68 L. J Ch. 185 ; [1899] 1 Ch. 378). 
seeflis to me to ho the right explanation of 
Pearson v Pearson I am only following Trego 
v limit, and am doing nothing inconsistent with 
Pearson v. Pearson, which was not ovemilod 
upon that point — p > 329. 


A cab does not becojne any other than a hackney < 
carnage though plying for hire In a railway 
station. I do not wish to thtow any doubt upon 
I the decision of the Court of Queen’s Bench ; but, 
if the matter were new it might he worth while 
I to eonsnlei whethei a hackney carnage might 



HACKNEY CARRIAGE— HUSBAND AND WIFE 


not tie a stage carriage if passengers weie can iect 
at separate faies, anti so brought by implication 
u ithm the eailier part of sect. 1 of the Act. — 
p -184 

MONTAGUE smith, J — I rest my judgment 
entirely upon Clarhe v Stamford — p 485 

Case v. Storey . Clarke v. Stanford, and 
Skinner v. Usher (1872) 411 J M, 0 
138 , 4. It 7 Q B. 423 , 2<i L. T 48(1 , 20 
W R 839.— Q B., referred to 
Krppms, Ex parte (1811(1) 06 L J Q B 9.". : 
[1897] 1 Q 11 1, 73 L T 421 . 43 W R 188 ; 
18 Cox C. C 459 , 60 J I* 791 — GKANTHAM 
and WRIGHT, JJ 

Rogers v Macnamara (1833) 11 C. 11. 27' 
28L..J C P 1, 2 C L fi 569, 17 Jnr 
1166 , 2 W It 19 — o P . followed 
Norris i Buch (1895) 64 L .1. M C. 91 : 

[1895] 1 Q B 639 , 15 R 222 , 72 L T. 491 , 48 

W R. 271 , 18 Cox 0. C 123 — DAWRANCE and 
KENNEDY, JJ 

Curtis y. Embery (1872) 42 L J. M U. 39 ; 
L R 7 Ex 369, 21 W. R 143— EX, 
followed and discussed. 

Jones v. Khoit (1900) 09 L .T, Q 11 473 , 82 

L. T. 197 ; 48 W R 251 : 64 J P 247 , 19 Cox 

C. 0. 472 — CHANNEL L and BUCKNILI,, JJ 


HUNDRED. 

Pilford’B Case, 10 Coke 113, questioned. 
Jackson r. Caleswortlr (1785) 1 Term Rep 71 
WILLES, J. — This point, op looking into the 
books, appears to have been dcteimined. Ptlford't. 
Case is the only one which beais the othei way, 
which Wiiles, L C J. seemed stiongly inclined 
*oovenulera Witham v Mill (2Wik91) Ithas 
been the constant usage to give costs m notions 
•on the Btatute of hue and eiy And wherever 
damages are given, costs ought to follow of 0001116 . 
-p. 7*. 


HUSBAND AND WIFE.. 

l. Marriage. 

2 Divoroe 

3. Separation Deeds 

4. Wipe’s Property 

s Husband’s Liabilities 

6 CURTESY' 

7. Dower and Ereebenck. 

S Paraphernalia. 

9. Grants and Gifts. 

10 Actions by and against 


1. Marriage 
. Validity. 

Dalrynrple v. Dalrymple (1811) 2 Hagg. Cons, 
HI. 54 ; disowned, Reg v. blilfft (1844) 11 01. & F, 
534, 8 Jm 717— hl. (ijt) ( and see jmt) , 
Goodman’s Trusts, In re (1881) 60 L. J Ch. 425 , 
17 Ch D. 266 , 44 L T 527 , 29 W. 11. 586.— 
C.A. JAMES AND COTTON, L.JJ , LUSH, 1J, 


dissenting, Mackonoclno v Pfoizanco (Loul) 
(naif), Dysait Peerage (fuse (1881) 6 App. 
Cas 489.— H L. (SO ). SELBORNE, L.G., LORDS 
BLACKBURN aild WATSON 

Dysart Peerage Case, applied 
The Lovat i’eeiagc (1885) 10 App Gas. 763. — 
H.L (SC) 

Reg, v Millis (\immj, applied 
, Morns v Miller (17G7) 4 Btur 2057 , 1 

1 W B1 632 , and But 1 Barlow (1779) 
Dougl 171, followed 

Woolston v Soott (1753) fuller N P. 28, 
diseased 

Catlierwood t Caslmi (1841) 13 L, J, Ex. 334 , 
13 H. & W 261 , 8 Jur 1076.— EX, 


Reg. v Millis; referred to, O’Connell 1. Reg 
(1844) 11 01. F 155, 370 ; 9 Jur. 25 ; 1 Cox 
C (J 418. — H L (ir) ; ilnapproied, Reg e Man- 
waung (1856) 26 L J M G 10 , 2 Jui (N.s) 
1236 . Dears is B C G 132, 7 Cox O. 0. 192 ' 
—WILLES, J 


Reg, v Millis, dn.ew.ed. 

Att-Gen e Windsor (Dean) (1 860) 30 L, ,T Ch, 
529 , 8 H, L Cns. 369 , (| Jur, (N a.) 833 , 2 L, T 
57S , SW. R 477 — H.L (n) 

Campbell, L c. — In the celebrated case of lleg 
v Millis, which was nil appeal fiom a judgment 
holding that by the common law of England a 
valid matnage could not be contracted without 
the presence of a priest canonically ordnmed, 

, the question having been put that the judgment 
be reversed there was an equality of votes of the 
, peers who weie present and took part in the 
decision Thereupon the House affirmed the 
judgment, deciding that by the common law of 
England a valid mainage could not be contracted 
without the piesenoe of a priest canonically 
oidahied. I by no means concurred 111 that 
decision, thinking that the common law of 
England accorded with the canon law upon this 
subject which prevailed over the whole of the 
Western Church till the Council of Trent, and 
that a valid marriage might bo contracted bv tho 
solemn assent of the contracting parties, as Lord 
8towell had often laid down, and fur fifty years 
had been considered clear law in Westminster 
Hail But subsequently, when presiding as O.J, 
of the Court of Q B , I several times, with tho 
approbation of my bi other judges, ruled that the 
question as to the validity of such marriages was 
settled by the decision of the H, L 111 Meg v. 
Millis, and if this question were again to be 
mooted in this House upon an appeal I conceive 
that this House would be bound to decide that 
such a marnage was always null and void, 
although every peer present should be of opinion 
that Jteg’v Millis was impropcily decided, and 
that 111 England, till Lord Hardwieke’s Act, the 
presence of a piiest was as little necessary for 
making a binding marriage contract, as a binding 
contract of hiring and service, — p, 881 

Reg. v. Millis; discussed and held binding, 
Beamish 1 Beamish (1861) 9 H I,. Cas 274 , 8 
. Jur (N8.) 770 ; 5 L. T 97 , 11 Ii G L R. 511. 
. — hl (ir), reversing 0 Ir O. L. li. 14B.— 
, EX CH. , see judgments at length , referred to, 
, Yclverton e Longwurth (1864) 4 Maeq H. L. 
- 746 . — hl (SC ) (post, col 1199); Mnckonochie 
. 11 . Penzance (Lord) (1881) 50 L. J Q, B. Gil ; (I 
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App. Cfis 4 13 ;«41 L T 47!) , 29 W. R. 633 , 45 
J 1 J . 5R4.—H L. (K ) 

Catiierwood v, Caslon (•man/) anil Reg. v 
MilliB, tolluweil 

Culling i Culling (1891!) 65 L. J P. 59 , [1896] 
P 116 , 71 L T. 252 

,,nsuNE, i>. (in tho absence of any avgnment 
contra) said The judgment of Paiko, B. lh 
('at he i wood v. (Just on satisfies me that the effect 
of the decision m Meg. v. Millis is that a cere- 
mony of mamage solemnised uudei sncll 
circumstances pc, in 1884, accoidmg to tho 
rites of the Church of England on boaul a 
Queen’s ship, men lying off Limasol in the 
island of Cyprus, and in the piesence of the 
captain], in the presence of a olevgyman of the 
Church of England, is a valid marriage at 
common law — p 59 

Reg, v Millis and Beamish v Beamish (supra ) , 
applied, London Tramways Co. v. L. 0 C (1898) 
*07 L J. Q B 559 , [1898] A. C. 375 ; 78 L T 
301, 46 W li 609, 02 J P 675— U.L ( 13 ) ; 
ninni tiered , Liglitbody v West (1902) 87 L T 
138; 50 W 11 194; 18 Times L K. 536 — 

JEUNE, P. 

Reg v. Millis, dikttwjuushoil. 

Do Wilton, In ie, De Wilton v. Monte fiore 
(1900) 09 L J Oh 717 , [1900] 2 Ch 481 , 83 
L T 70 , 48 W. R 645 —Stirling, j. Ste 
11 International Law" {post, col. 1367). 

Rex v Twyning (Inhabitants) (1819) 2 B & 
Aid. 886 , 20 R R 480, questioned. 

Rex v. Haiborne (Inhabitants) (1835) 2 
A & E. 5 10 , 4 L. J. M. 0. 49 , 4 N & M, 341 , 
1 H. & W 36, 

Denman, o.J — The only circumstance laising 
any doubt in my mind is Me.c v Tioijiung. But 


what evidence is admissible, and what inference 
may fanly be drawn from it. — p 54 1. 

LITTLedale and WILLIAMS, jj to the same 
effect 

Rex v Twyning (Inhabitants) , explained, 
Lapsley 1 Llrioison (1848) 1 H. L Cas 198 — 

H L (SO ). (TOTTENHAM L C , LORDS CAMPBELL 
and brougham , discussed, Phend’s Trusts, In 
re (1870) 39 L. J. Ch 316 , L. R. 5 Ch 139 , 22 
L< T 111 ; 18 W R. 803.— GIFFUID, I, ,1, 

Cunningham v. Cnnmngham (The Bal- 
bongie Case) (1811) 2 Dow 482, 14 
R R 180 ; ami Lapsley v Grierson, f 
iniiniilercd mill distinguished. 

Campbell i. Campbell (The Breadalbane 
Case) (1867) L. R 1 H L (8c) 182, 

CHELMSFORD, L.C.— Whether a marriage 
actually took place during the lifetime of C, L., 
oi the cohabitation of the paities was merely an 
adulteious inteicouise without any mamage 
ceremony, the appellant contends that, beginning 
in an illicit connection, tho presumption of sub- 
sequent mamage fiom the continuance of It 
altogether ceases, and that nothing short of 
proof of actual maniage, or of such a total 
change in the character of the cohabitation as 
will amount to habit and lepute of a marriage, 
will be sufficient to establish the lespondent’s 
title. . . A groat number of oases were cited 

hi support of this proposition of the appellant, 
but those mainly relied upon were Cunningham 
v Cunningham and Lapsley v Grierson , . . 
Upon the facts of the case [ Cunningham v. 
Cunningham'] Loid Eldon’s remarks are pointed 
and peitment, hut woic clearly not intended fai 
general application His loidship said “ When 
the cohabitation of a man and woman was not 
known to have been in its origin illiolt, presump- 
I tion was that it was lawful. But wherS it was 
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(N s_) 202.— p.c ; Lyle r. Ell wood (1871) 44 
L. J. Ch 104 , L E. 19 Eq 98 ; 23 W. B 157 
—halt,, v. c, , De Thoien i. Att -Gen (1870) 1 
App. Cas 680 — n L (e ) , Aionegarv !• Vaigalte 
(oi Sambonade) (1881') 50 L. J. P 0. 28 ; 6 
App. Gas 3U4 , 44 L T 895 — i* 0 

Cunningham v Cunningham (supra), and 
Campbell v. Campbell (iitjmi), i ef erred to 
Dvsart Peerage Case (1881) 6 App Gas 189 — 
II (SC.) (supra, ool 1190) 

Campbell v Campbell, referred to 
HaUUInv r, Phillips (1889) 5S L. J. Q E 40; 
28 Q. B. TJ 48 ; 37 W. E. 770 , 53 J. P 027 — 
‘ c A. , affirmed, Hl.(l) See lit pm, col 949. 


Here v Piei-B (1849) 2 H L Cas 331 . 13 
Jut 509 — hl (IE) , principle applied, Collins 
r. Bishop (1878) 48 L J. Ch 32 — M ALINS, v -c., 
Aronegary r Vaigahu ( siiprn ) ; Laudcidale Peer- 
age (1885) 10 App. Cas. 592 — H L. (SO ). LORDS 
SELBOItNE, BLACKBURN, WATSON, B BAM WELL 
and PIT ZGERALD. 


, 10 Jin. (NS) 1209, 

W. It. 235.— H L (SC.) LORDS WENSLEYDALE, 
CHELMSFORD and KINGSDOWN , WESTBURY, L C 
d ament mg; t eferred to, Dysait Peerage Cose 
(18S1) 0 App. Cas. 489 — II L. (so ) (supra, 
eol. 1196) ; Cooper t Cooper (18SS) 18 App. Cas. 
8S; 59 L T. 1 — II L (SO.) HALSBURY, LC., 
LORDS WATSON and MACNAGHTEN. 


De Thoren v Att.-Gen. ( supra ) ; applied, 
Aionegary t Vaigalie (supra) ; Ditcliam r 
Won ail (1880) 40 L J O. P. 088 ; 5 C P D. 
410 , 43 L. T 286 , 29 W. E. 59 , 44 J. P. 799 


Boq#t v Att.-Gen.. (1886) 65 L. J P 57 , 11 
P D 128 ; 50 L T. 924 . 50 ,T. P. 824.— 
HANNEN, P , distinguished 
_ Warter i. Waiter (1890) 59 L J. P 87 ; 15 
P. D 152 , 63 L T 250 , 54 J P 681 
HANNEN, p. — 1 theie held that ft colonial law 
piohibiting the mairmge of the guilty party so 
long a^the othei lemained unmarried did 'not 
operate as a bar to re-marriage where the guilty 
paity had acquired a donncil in this country 
The distinction between tliat case and th*e present 
is, that there the incapacity to re-mniry imposed 
by the colonial law only attached to the guilty 
party. It ash, therefore, penal in its character, 
and, as such, was inoperative out of the jurisdic- 
tion undei which it was inflicted A case to' a 
similar effect, and based on the same principle, 
was cited finm an American report — Pimsford v. 
Johnson, 2 Blatchfoul 51. — p. 90. 


Goodright v. Moss, followed ' 

Murray i. Milner (1879) 12 Ch. 11 815; 48 
L J Ch. 775 , 41 L. T. 213 , 27 W It 881 

PRY, j — It lias been argued tliat, the will ih not 
capable of being looked at as a declaration by tliu 
deceased fathci of the claimant, because it is said 
you mast eithei admit the nmiiiage befoie you 
can show that there is any relationship between 
the declarant and the claimant, or you must deny 
the existence of the jelatiunship, and then it 
would be the declai ation of a mere strangoi In 
my judgment that argument cannot prevail It 
would lead to great difficulty, As long ago as 
Goodright v Mow, decided by I#rd Mansfield m 
1777, it was determined that, general declara- 
tions are good evidence after the death of a 
paient to pi rive that a child was horn before 
marriage. In that case the Court of Q B applied 
the rule, and Lord Mansfield pointed out that, 
declarations of pnients m their lifetime wcie 
admissible, and said . “ I have known advice given 
to a father and mother to make attested declara- 
tions in writing, under tlicir hand, of the precise 
time of the birth of tho bnstmd eigm’ and the 
subsequent mairiage, to prevent controversy in 
the family touching the Inheritance If the 
ciedit of such declarations is impeached it must 
he left to the jury to judge of," clearly holding 
that such declarations arc admissible — p. 849 

Cope v Cope (1883) 5 Car & P (KI4 ; 1 
M & Rob 269 , explained, Reg i\ Mansfield 
(Inhabitants) (1841) 10 L. J M 0. 97 ; It), 11 
444 , 1 G, & D. 7 , 5 Jur. 605,— Q D ; Turner, 
In re, Glenister i. Hardmg (1886) 29 Ch D 986 , 
83 L T 628 — OHITTY, J 

Reg, v. Mansfield (Inhabitants) dismissed. 

Hawes r Draegor (post). 

Banbury Peerage Case (1811) I Hint. & S 
153 ; 24 R. R 169 , Head v. Head (1828) 
Turn. A R. 138 , 1 Sim, & S. 150 , 1 L, J, 
(o.S.) Ch. 105 ; 24 R, R, 1 , — l, 0, and V -0. , 
Bury v Phillpot (1834) 8 L J Ch 119 ; 
2 Myl & K 349 , 39 R, R, 221,— M, It. ; 
Clarke v Maynard (1822) (i Madd, 364 ; 
and Sex v. Xuffe (1807) 8 East. 103; 9 
U, R. 406, dismissed 

Goodright v Saul (1791) 4 Toiin Rep. 350 , 

2 R R. 409, appro red. 

Moms r Davies (1837) 5 01 & F. 163 ; 1 Jur 
911 — H.L (E,). (TOTTENHAM, L.C, and LORD 
LYNDHtTRST. 


Morris v Davies ; applied, Pieis r. Piers (1849) 
2 H.L Cas. 331— H.L, (lit) (supra, ool 1199) ; 
The Aylesfovd Peerage (post) ; Burnaby v. Baillie 
(pout). 


Doe d Fleming v. Fleming (1827) 4 Bing. 
266 , 12 Moore 500 ; 5 L J (o s.) O, P, 
169 , 29 R. R 562.— o P., applied , 

Lyle r. EUwood (supra). 


Legitimacy of Children. 

Goodright d. Stephens v Moss (1777) Cowper 
691 ; commented on, Berkeley Peerage Case (1811) 
4 Campb 40f, 14 R R. 782 , referred to, Inglrs 
r Inglis and Allen (1867) 16 L. T. 775 ; 15 
W R. 1093 —SIR J wilde , Nottingham Union 
r. Tomkinson (post, col 1201) ; Haines r. Guthrie 
(1884) 63 L J. Q. B 621 ; 13 Q. B, D. 818 , 51 
L. T 645 ; 33 W. R. 99 ; 48 J P. 760.— DIV, 
affirmed, o.a. 


Banbury Peerage Case, Goodright v. Saul 
and Morris v. DaviOB, disoussod 
Bury v, Phillpot. distinguished. 

Hawes v Draeger (1888;) 52 L. J. Ch. 449 ; 
23 Ch D 173 ; 48 L T 518 , 31 W. R. 576.— 

KAY, j, 


Dyke v Williams (1862) 31 L. J, P 157 , 
2 Sw & Tr. 491 , 0 L. T 726 —SIR c 
ORESSWELL, followed 

Banbury Peerage Case and Hitohens v. 
Eardley (1871) 40 L J Mat. 70 ; L, 41, 
2 P 241 ; 25 L T 163.— LORD PENZANCE, 
referred to 

Perton, In re, Pearson i. Att-Gen (1886) 58 
L. T. 707.— OHITTY, j. <■ 
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Morris v Dawes (supra) , discussed, Gumey r 
(lurney (1803) 82 L J. Ch 488 , l n. & M. 413 ; 
0 Jur (NS.) 514 , 8 L T 380 ; 11 W It 659 — 
wood, v -a , pnmiplo applied, The Aylosford 
Pm.age (pint) , eoplained, Hosvile i Att -Gen 
(1887) 58 L ,1 P 97 , 12 P 11 177 , 67 L. T 88 , 
36 W It 79.— Coleridge, o j. ami butt, j. 


Gurney v Gurney, iliwpprmed 
Coolie i. Cooke (1885), 34 L .1 Ch 459, 4 
Co (4 J A S. 7U4 , 11 Jiu (NS) 53.1 , 12 L. T, 
18S , 18W.Il 61)7. — WES'L'BURY, L a " 


Plowes V 3ossey (18(12) 31 L. J Ch. 881 , 
2 Dr & Sm 145 , 8 Jill, (ss) 352, 7 
L T. 308 , 10 W. B 332 — KINDERSLEY, 
V.-O , report corrected. 

Afehloy i Bpiigg (18(14) 83 L. J Ch. 315 , 3 
N, 11. 3(50 ; If) Jur (n s.) 144 , 10 L. T 10 , 12 
W. R. 304.— KINDEttSLEY, V.-O. 


Lewis (f. o. Hayward) v. Hayward (1866) 83 
L J. Mat. 105 , 1 j L T 299 — H r, (e ) 
CHELMSFORD, L C ftUllLOUD OltANWOUTH . 
rnersuiq, S. C. mm X. (f o. Y) v Y., 34 
L J Mat 81 , 4 Sw A Ti 115.— fcin j 
WILDE, distini/uisJied. 

Cuno i. Cuno (187.4) L It 2 8c App. 300 , 29 
L. T 316 — SELBOBNJS, h C , LORDS CHELMSFORD, 
colonsay anil cairns Amt see putt. 


Guest v Shipley (1820) 2 Hagg Cons 321 — 
sih yr scott : Briggs v Morgan (1S2(J) 

2 Hagg. Cons 328 — SIR W scott ; anil 
Norton v Seton (1820) 3 Phill 147 — ^ 
SIR ,7 NICHOLL, discussed 
B. r M (1852) 83 L. J Mat. 205 , 2 Boherts 
Ecd. 580 — sir J dodson , II (firmed, p c 
KNIGHT BRUCE anil TURNER, L .1,7 , SIR E RYAN 
and SIR J. patteson. A iid see post 


Rex. v Sourton (1836) 5 A A E 180 , 6 
L J M C. 100 , 6 N 4c M 575 ; 2 H AW 
109 — IC B., discussed 
Atohley v. Sprlgg, explained. 

The Aylesford Peeinge (1885) 11 App. Cas 1 
— H.L. (K,). EARL OF SELBORN13, LORDS BLACK- 
BURN, B RAM WELL ailcl FITZGERALD 


B ’s Trusts, In re (1870) 39 L ,T Ch. 192 ; 

S. 0. mini Hideout's Trusts, In re, L. It. 

10 Eij. 41. — JAMES, V -C , considered. 

Yearwood’s Trusts, In re (1877) 5 Ch D. 545 ; 
46 L. J, Ch. 478 j 25 W. It 461 

HALL, V.-O.— I am o£ opinion that I cannot 
treat the decision m Hideout’s Trusts, In re. as 
healing the construction which Mr Penison has 
contended for A very irapoitnnt question is 
raised hero, and looking at that case — the argu- 
ments, dates, and the affidavits which were lead 
—the learned judge did not, as I conceive he 
would have done m express terms if the old rule 
had prevailed, exclude those affidavits, but his 
judgment was clearly to the effect that, the law 
did not exclude a great portion of the evidence of 
the husband, and, theiefore, though I cannot say 
that thu decision in that ease altered the. law in 
that respect, yet the learned judge seems to have 
considered that the law may have been altered , 
though, having regaid to the old rule, he did not 
act upon the alteration further than this— that 
he treated the evidence as admissible, but not to 
he acted upon unless coiroborateil by other evi- 
dence,— p. 547. 

Bex v Sourton (supra), Rideout's Trusts, 

In re, and Yearwood’s Trusts, In re, 

discussed. 

Nottingham Union r Tomlctnson (1879) 48 
L. J. M. 0. 171 j 4 a P. I). 843 ; 23 W. ft 151 
—grove and lopes, jj 

Nottingham Union v. Tomkiuson, follotbeil, 

Walkei, In re, Jackson, In re (1886) 54 L. T. 
600 ; 34 W ft. 95 —KAY, j 

„ Bosvile v. Att. -Gen, (supra), referred to. 

Walker In re, Jackson, In re, followed. 

Burnaby r. Baillle (1889) 58 L. J Ch 812 , 42 
Ch. D, 282 ; 61 L. T 634 , 38 W R 125.— 

NORTH, J 


Norton v Seton, commented on 
A. r A. sued as B (1887) 19 L. ft Ii 403 — 
O.A. ASHBOURNE, L O., MORRIS, U.J , FITZGIBBON 
and BARRY, L.JJ 

B. v M. (supra) , Pollard v. Wybourn (1828) 

1 Hogg 725 — dr luskingtun , Spanow 
v Harrison (1811) 4 Curt 16 — dr lush- 
ington , and Castleden v Castleden 
(1861) 31 L J. Mat 103 , 9 H L Gas. 
186 ; 4 Maoq H L 159 ; 5 L T 164 — 
H.L (e) CAMPBELL, L C., LORDS, CHGLMS- 
FORD and KINGSDOWN , afitniiinf/, S. 0. 
mnn Hall (I, o. Castleden) v Castleden 
(I860) 29 L. J Mat 81 ; 1 Sw A Ti SOS , 

(1 Jur. (n.s) 348 , 1 L T 489 , discussed 
M (i c. D ) r. D. (1885) 54 L J. P. 68 ; 10 
P D 75 ; 33 W. ft 657 — HANNEN, l* 

Castleden v. Castleden, refected to 
a i. M (1885) 10 App Cas 171 ; 53 L. T 
398 — H L (SC ) 6ELBORNE, L C., LORDS 1VATSO* 
BRAMWELL and FITZGERALD. 

Castleden v Castleden and U. (f. e. J,) v J. 
(1867) 37 L J Mat. 7 , L, ft 1 P 460 , 1(5 
W B. 518 — LORD PENZANCE, referred to. 
Taveinor (f e Ditchfield) i Hilchfleld (1866) 
35 L. J Mat 51 , L. ft 1 P 127 , 12 Jui. (N S.) 
678 , 14 L T. 227 —LORD PENZANCE, 

Cuno v Cuno (supra) j Durham v. Durham ; 
Hunter v Eaney ; Cannon v Smalley 
(1885) 10 P. D 80 —HANNEN, I* , discussed 
B (otherwise A) -i. B. (1891) 27 L ft. Ir 
587 —WARREN, J 

Field’s Marriage Annulling Bill (1848) 2 
H L. Cas 48— EARL OF DEVON, With IV II- 
i urrenee of gotten ham, I. o., lords lynd- 
HURST and DENMAN , and Scott v. Seb- 
right (1886) 50 L J. P. 11 ; 12 V. D. 21 , 
57 L T. 421 ; 35 W. ft. 258.— BUTT, J , 
distinijmslied 

Coopet (£ c Crane) i Ciane (1891) 61 L. J P 
35 , [1891] P. 369 ; 40 W R 127— COLLINS, S 

Atohinson v Baker (1797) 2 Penke’b N. P. C 
103, affirmed , 

Lawrence v Twentunan, 1 Roll. Abr 450, 
pi. 10, quad timed 

Hall e Wright (1859) 29 L. J Q B 13, 
El. Bl. & El. 746, 765 , 6 Jur. (n S.) 193 ; 1 L. T. 
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23U , S IV I! 160— EX. CH. ; meting, (1868) 
27 I.. J. Q B 346 , 5 Jur (N 3 ) 62 — Q B 

MARTIN, B— As to Lnn retire V Ticrutunan , 
except it be explicable m the manner suggested 
by Lord Campbell, in Ins judgment m this ense, 
namely, that time was not of the essence of the 
contract, or that the law relating to holding 
intei course with prisons affected by the plague 
(see 1 Jac 1. c 31) made the perfoi mance of 
the eontiael illegal, 1 cannot ngiee with it It 
is. no doubt, refened to m seveial books of 
authority , but, unless explained as above, it 
seems contraiy to the mle of law [that when a 
person by his own eontiact ci cates a duty or 
‘charge upon himself, he is bound to make it 
good if he may, notwithstanding any accident 
by inevitable necessity, because be might have 
provided ngmnst it by his conduct] — p. 60 
The majority of the Ex. Ch agieed with 
MARTIN, B 

Juetltntion of Marriage 

Hawke (Lord) v Corri (1820) 2 Hagg Cons 
280, dinouised and followed 
Thompson i Houike (1802) G2 L, J P 40 ; 
[1893] P 70 , 1 B 601 , 67 L. T 788 — C A. 
LINDLEY, BOWEN and A L. SMITH, L.J.T 

Hawke (Lord)v Corri, dnoiimd. 

Cowley i Cowley (l'HMJ) 611 L J. P 69, 121 ; 
[1900] P 118, 305 , S3 L T. 218 , 411 W. B. 19 , 
16 Times L. B. 563 — c a , affirmed (post). 

COLLINS, L j (for self, ALVERSTONE, M u. and 
RIGBY, L J.) — Peers weie,no doubt, plaintiffs m 
suits for jactitation as often as other peisons. yet, 
if the light lieie claimed existed, they had a 
much snnplei lemedy Indeed Hnwlte (Lord) v. 
Corn is a good illustration of this There, in a 
suit brought by Lord Hawke for jactitation of 
marriage, the oppuguant called heiself Lady 
Hawke, she set up a case of nmniage which 
she, however, abandoned, and rested her defeuce 
em the fact that Loid Hawke had at one time 
consented to her bearing the title This was 
held by Sn IV Scott to negative malice on her 
part, ajjd the suit failed. The expeuenced 
counsel, aiguing foi Loid Hnwlce befme Sir W 
Scott, are leported to have said, in excusing their 
client for proceeding after his former conduct to 
the lady (p. 284) • “A suit of jactitation was the 
only remedy by which the paity could piotcct 
himself, anil bis family, fiom such an assumption 
of a false leiation to lnmself and to them.” This 
is more than negative evidence. — p. 124, 

Fendall v Goldsnud (1877) 46 L. J. P. 70 ; 
2 1> D 263.— SIR J HAKNEN, dlsousied. 

Davies v Lowndes (1833) 4 L J, C P 214 ; 1 
Bmg M. C 597 — C P.; and Du Boulay v. 
Du Bonlay (1869) 38 L. J P C. 35 ; L. II, 
2 P. 0 480 , G Mooie P C. (N s.) 31 , 17 
IV B 394. — p.c., appmed. 

Cowley (Earl) r Cowley (Countess) (1901) 70 
L J P. 83 : [1901] A C +50 , 85 L. T 264 ; 50 
IV. B 81 , 17 Times L. E. 725 — h l. (e ). hals- 
BURY. L.C., LORDS MACNAGHTEN, JAMES OF 
HEREFORD, BRAMPTON and LINDLEY ; affirming 
S. C., supra * 

LORD LINDLEY— 111 1897 the Countess Cowley 
obtained a ilivoice from hdt husband : but, 
although the divorce dissolved her marriage, 
it did not determine her life estate in the peerage 
which she had already acquired. There is no 
principle of common law, noi is there anything m 


the Divorce Act, which produces any such result. 
Jf 'etulall v Goldsnud goes fai to show that so far 
as name is concerned the countess was entitled 
to continue after the divorce to use the name 
and stylo which she had previously noquued the 
light to use Speaking generally, the law of 
this countiy allows any person to assume and 
use the name, piovided its use is not calculated 
to deceive and to inflict pecuniary loss The 
law on this subject wijl be found examined in a 
voiy instructive note from the pen ut the late 
Jtr IValcy m 3 Dav Conv , part I (2nd cd.), 
p. 283 The judgments of Tindnl, 0 J, in Sants 
v. Lowndes and of the P. C. de^vcied by Sir It. 
Philhmore in Sn Sunlit t/ v Su Simla;/ leave no 
doubt about it Sn B Phillimoie, in Su Souhty 
v. Sn Bonlay, stated that, 1 In this country we 
do not lecognise the absolute right of a person 
to a paiticuhir name to the extent of entitling 
him to prevent tlie assumption of that name by 
asttauger.” Then, after alluding to trade names, 
the judgment continues : "The mero assumption 
of a name, which is the patronymic of a family, 
by a stranger who had never before been called 
by that name, whatever cause of annoyance it 
may be to a family, is a grievance for which our 
law affords no redress p. 88, 


Beg. v Leggatt (1852) 18 Q, B 781 ; S. 0. 
mm. Sandilands, Ex parte, 21 L J. Q. B. 342 ; 
17 Jur 317 —Q B. 


Turner v Turner (1851) 15 Jur 711 — romilly, 
MR, rimed, (1852) 21 L J Oh 422 , 2 De G M. 
&G 28 —KNIGHT BBUOE and CRANIVORTH, L JJ. 


Restitution of Conjugal Rights. 

Wilson v Wilson (1815) 14 L, J Ch, 204 ; 14 
Sim, 405 ; 9 Jur 148.— siiadwell, V.-O,, whore 
all the previous oases are discussed ; a ffirmed, 
(1848) 1 H. L. Cas, 538 ; 12 Jur. 467,— ootten- 
ham, LC ; dismissed, S. 0. (1864) 23 L. J. Ch. 
697 ; 6 H. L Cas 40 — oranwortii, l a, lords 
BROUGHAM and ST. LEONARDS, 

Wilson v. Wilson, explained 
. Mortimer v. Mortimer (1820) 2 Hagg 310. — 
Sin w. 800TT , and Hill v Turner (1787) 
1 Atlc 616 - — HARDWICKE, L o,, discussed. 
Hunt v. Hunt (1861) 31 L. J. Oh, 161 , 4 
De G F & J, 221 ; 8 ,Tnr (n s ) 85 ; 5 L, T. 
778 j 10 W. Jft 215,— westbury, l o. , reversing, 
31 Beav 89 , 8 Jur. (n s.) 45 , 10 W. R, 101 — 
ROMILLY, m.r And see post, cols. 1205—1207. 


Wilson v Wilson ; applied, Gibbs v. Harding 
(1870) 89 I,. |J. Ch 874 , L. R. 5 Ch. 836 ; 18 
W. E. 861. — L C. and L J ; dtseusied, Hamilton 
■r. Hector (1872) L. B. 18 Eq. 511 ; 25 L. T. 146 
(post, col. 1242) , Burchell r. Clark (1S76) 46 
L, J,*G P. 115 , 2 O P D 88 , 35 L. T, 690 . 25 
W B 334. — OA, , Cahill v Cahill ( post, col 
1205), 


Hunt v Hunt (supra ) ; followed, hut questioned. 
Brown r Brown (1868) 38 L. ,T Ch. 153 ; L. A. 
7 Eq. 185 j 19 L. T 694 ; 17 W R 98 — MALINS, 
|v-C , followed , Marshall o. Marshall (1879) 48 
I L J P 49 , 5 P. D. 19 , 89 L. T. 640 , 27 IV. E. 
399 — HANNEN P. 
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Marshall \\ Marshall (supra), fulluwed 
Brown v. Brown and Shelton (1871) 13 

L .T. Mat 17 , L R. 3 P 202 , 31 L T 
272.— silt J HANNEN, ohsrrml m 

Besant i. Wood (1H7'J) 12 Ch D 605 , 10L.T 
415. 

JK8H15L, m n — r now corao to consider the 
only ease that was cited by Mis Besant That 
is Brou'n v. Bum'll That case was veiy different 
as icgai ds dates from tliiss Now, I must say 
that this case was decided bcfuio the learned 
judge lmd decided Marshall v Jfanliall. ffb 
does not seem to have taken into consideiation 
the fact, that tl^ wife had a complete answer to 
a suit for the restitution of conjugal lights — it 
had not then been decided that she had, and 
perhaps that lb the reason he did not considei it 
But he seems to haveconsideied that, the husband 
had so misconducted himself that he was not 
entitled to rely upon the agreement foi separa- 
tion, and that, tlieiefore, the wife was also 
entitled to iepudint,eit But with the gieatest 
* respect for the learned judge, the repudiation of 
the deed of separation means, I suppose, the 
right to letmn to cohabitation, and if so — if 
that must be the voluntary act of the wife 
does not appear to me possible that she can say 
that slie is m dread, or that theie is any danger 
He seems to have omitted flora his consideiation 
the foundation of the law, which was the appie- 
h ension of danger on the pait of the wife, ns m 
Marshall v Marshall she eonld not be in any 
danger at all.— p. 616. Anti see post, col 1207. 

Besant v, Wood ; dismissed Halt r Halt (1881) 


Hunt v Hunt (supra) and Besant v Wood, 

mm merited tut 

Cahill v. Cahill (1883) ft.App, Cas 420; 4!) 
L T 605; 31 W R 861 — h L. (IB) ; reicning, 
S, C, mini, Cahill r. Martin (1881) 7 L. R. Ir 
361.— C A., which affirmed 5 L R Ir 227- 

set, borne, h.a.~Hunt v Hunt is the only 
oase m which an injunction lias been granted at 
the suit of a wife to restrain a husband from 
oarrying oil his suit for restitution of conjugal 
lights, tile husband having covenanted not to 
endeavour to compel the wife to cohabit with 
him by any legal proceedings An appeal ti 
this House fiom that decision was fully argued . 
and every tiling which tell fiom the law loids 
■ (except Lmd Westbury), m an unusually strong 
House, was favourable to the appellant; as I 
myself know, from having axgued the case 
But Lord Westbury persuaded the nouse to put 
some question to the judges, and meanwhile the 
husband died, so that the case came to an end 
Sir 14. Jessel seems to have followed that autho- 
lity m Besant v Wood (p 421). Bateman v. 
Boss ( Countess' ) (.post, col. 1240),lFW.stm v Wilson 
(supra), Vaimttiirt v.T annttait (post, col«1242), 
and Besant v. Wood, were all cases of agreements 
for separation , oil, except the last, founded on 
compromise of suits, and the last was treated hy 
the late M R. as virtually for the pievention of a 
is«nt, which, whether lightly or not he legarded 
as the same thing . . The late M R oannot 
have intended by the language which he used in 
Besant v II ood to affirm the doctime that the 
wife was to be legarded ns a feme sole m such 


absolute sense as to give her an unqualified 
power to contract with her husband, oil the 
occasion of such a compiomise, concerning her 
real or pcisonal estate, m a manner in which 
she could not contract foi any consideration 


Hunt v Hunt, followed. 

Marshall v Marshall (supra) and Besant v 
Wood, appro cm! And see post 
Clark v. Clark (1885) 10 P. I) 188 ; 54 L. .1 P 
57 , 52 L T. 234 , 83 W. R 405 — C.A 
bowen, I, j — The question came again befurcs 
Sir ft Jessel m Besant v Wood . I think 
that ins reasoning cannot be shaken, that where 
a wife has power to sue hei husband she must 
have powei to compiomise any such proceeding, 

01 to bind herself to abstain from taking it 
Theie is nothing in CaluV v Cahill (supra) to 
destioy the authonty of Besant v Wood So 
tai as the decision in that case goes, there is only 
a warning against carrying the principle further 
Until the H L doclaies the law to he otherwise, 
we must pioeeed on the view that a contract by 
a maiued woman not to sue for restitution ot 
conjugal lights can be enforced against her. — 
p 196. fry, Tj,j concurred. 

BAGGALLAY, l j to the same effect. 

Marshall v Marshall, followed 
Tiess i Tress (1887) 56 L. J P 93 , 12 P. D, 
128 (post, col. 1207). 

Oahill v. Cahill (supra, col 1205), etoplntned, 
Butler c Butler (1885) 16 Q B D, 874 , 55 
L. J Q B 65 , 54 L. T 591 , 34 W. R. 132 — 

A ESHER, At R , COTTON Ulld BOWEN, L JJ 
COTTON, LJ — Cahill v Cahill only shows 
that a husband cannot make his wife deal with 
piopeity not settled to her sepal ate use, as if it 
* e separate property — p 378 

Cahill v Cahill, discussed, 

-PIntyie’s Trustees’ Estate, In re (1888) 
21 L R Ii 421 .— ohatterton, v -o*; Harla 
v. Jarman (1895) 64 L J Ch. 779, [1895] 

2 Ch 419 , 13 R 610 , 73 L T. 20 , 43 W. R 
618 — NORTH, J. 

Besant v. Wood (supra) and Rowley v. 
Rowley (186(1) L It. 1 H L (So.) 68 — 
CHELMSFORD, L C. and LORD CRANWOHTH, 
followed 

McGregor t. McGregm (1888) 57 L, J Q. B, 
691 , 21 (J. B D 424 , 87 W. R. 45 , 62 J. P 
2 —C.A ESHER, M R . LINDLEY and BOWEN, 
u ; affiant up. 58 L T. 227.— STEPHEN and 
J|. SMITH, JJ 

Marshall v Marshall (supra, col. 1204) and 
Besant v Wood, applied 
Rowley v Rowley and McGregor v. 
McGregor, followed. 

Aldndge v. Aldridge (or A. r. M.) (1888) 58 
L J P. 8 , 18 P D 210 , 59 L T. 896 , 37 
W. It. 240.— HANNEN, p. Amt see post, col 
1207. 


Rowley v Rowley and Besant v Wood, 
referred, tn. 

Gooch u Gooch (1893) 62 L. J P. 73 ; [1893] 
P. 99 (post, col 1239) 
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Besant v Wood (col 1205), referred to. 
Russell i. Russell (1S95) W L J f 105 ! 
[1895] P 315— c A (pint, cal. 1208) 

Besant v Wood, considered 
Kunski / Kunski (1898) 68 L J P. 18 
.TEUNE, p — It is clear that the view taken by 
Sir Ct Jessol in that ease is that oue patty to the 
deed must have committed a clear, deliheiatc, 
aud senous breach of the covenants before the 
t'omt of (Jhancery will mterfeie to pie vent the 
othei party from entoicing his oi her rights 
under it — p 18. 


[ 70 L. ,T P 29 ; [1901 J P. 186 , 81 L T. (I I, 331. 
— BARNES, J. 

2 DIVORCE. 

Cruelty 

Jones v Jones (18(10) Senile and Smith. 
Rep 1.18 ; nwl Ciocoi v Cioooi (1858) 1 
Spinks Ecu. & Ad. 121 — DIl LUSTUNOTON, 
referred to * 

• Uonidinau i Boaulinan (1800) L It 1 P 233, 
Hff R 1021 — X.ORU PENZANCE 


Besant v Wood and Aldridge v Aldridge 
e (input), referred to 

Weston, In re, Davies r. Tagait (1900) 09 
h J Oh. 555 [1900] 2 Oh 1(11 , 82 L T. 591 , 
IS W. R 1(17 — STlIll.lNli, ,T. 

Eield v Field (IS88) 5S b. J. P. 21 ; 11 
F D. 2fi, 59 b T 880; 37 W. R 181 — 
C.A COTTON, LINDLEY raid BOWEN, L J J , 
dint mo ui sited 

Smith t Smith (1890) 15 P D 11, 47 ; 69 
L ,1 P !) , 62 b T. 237 , 38 \V R 27(. — O.A., 
leieemm/ BOTT J 

lindley , Tj..i — I also think that this case is 
not governed by Field v Field to the extent to 
which the learned judge held it to be. That 
ease differs from the present in more respects 
than one In the Hist place the lettci there 
was nothing more than a lawyer’s letter In 
the next place the piesent appellant expressed 
what we weie unable to find m the lettei m 
Field v. Field — het dcsne to retain to cohabit 
with her husband Thirdly, it appears in the 
present case that the husband received the letter 
anil answered it immediately with an unqualified 
refusal to take liis wife back ; whereas m Field 
v. Field tlieie was no pioof that ho had ever 
receiveirthe letter— p 49 

coiton and PRY, L.JJ to the same effect 
• NorriB v Korns and Gyles (1858) 27 L. J. 
Mat. 72 ; 1 Sw. Sc Tr 174 , (i W R 640 

— CAMPBELL, C.J , POLLOCK, O B. and SIR 
ChuUEssWELL, apprm cd 

Swift v Swift (1890) 60 L J P 14 , [1891] 
P 129 , 03 L. T 711 — HANNEN, P. , and 
Seatlev Seatle (1 860) 30 L J Mat. 216; 
4 Sw & Tl. 280.— SIR C. CRKSSWELL, 
explained. 

Michall r. Michell (1891) 60 L J P 46, 
[1801] P. 208; 64 L T 007 , 39 W R. 680. 
— C A. I.INDXEY, BOWEN and KAY, L.JJ. , 
menu un [1891] P 116 , 64 L. T 91.— jeune, j 

Bigwood v Bigwood (1888) 57 L J P. 80 ; 
18 P D 80 , 58 L. T 642 , 30 W R 928 
—HANNEN, p ; and Tress v Tress (1887) 
56 L J. P 93 , 12 P D. 128 ; 57 L. T. 
501 , 85 W 11. 672 ; 51 ,J. P. 604.— 
HANNEN, P., followed 

Beauclerk v Beauolerk (1891) (50 L J. P 
20; [1891] P 189, 64 L. T. 84— o.A 
BINDLEY, LOPES anil KAY, L JJ , com- 
mented mi. ‘ 

Beauoleik i . Beaucleik (1895) 61 I,. J. P 102 , 
[1895] P. 220*, 11 R. 051 , 43 W. R 655.— 
JEUNE, P. 

Dicks v Dicks (1899) 68 L. J, P 118 , 
[1899] P 275 ; 81 L T. 402 —BARNES, J. ; 
and Tress v. Tress , fallowed. 

Hurdle v. Haidle, Bateman i. Bateman (1901) 


Popkin v Popkin (1791) 1 flagg Ecu, Rep, 
765, u. — SIR w SCOTT (and we pout) , 
and Boardman v, Boardman, considered, 
Reg. /•. Clarence (1888) 58 b J M, C 10 ; 22 
Q B. D 23 , 59 L T 780 , 37 W. R. Dili . 16 
'■ C. P. 511; 53 J P 119— OO u. 


Evans v. Evans C179U) 1 Hugg Cons. 37 — 
sir w. soott; di sen seed, Curt is v Curtis (185,9) 
27 L. J Mat. 73 , 1 Sw Sc Tr, 192. — Blit 0 
OttESSWELL, followed, Kelly i Kelly (1870) 89 
L J. Mat. 28 ; L, R 2 P 59 , 22 h T 80S , 18 
W R 767, — LOUD PENZANCE, C!H ANN l«L L, B 
and IIANNEN, ,T 

Kelly v Kelly, followed 
Bethuno i. Bethuno (1S90) 00 L, 3. P 18 , 
[1891] P 205 ; 63 L T. 259.— HANNEN, 1> 

Evans v. Evans, approied. 

Bray v. Bray (1828) 1 Hagg Ecc Rep. 163, 
commented on. 

Popkin v Popkin (.supra) ; Oliver v. Oliver 
(1801) 1 Hagg, Cons 361 ? Gale v Gale 
(1852) 2 Rob. Eco Rep. 421 ; and Biroh 
v Biroh (1878) 42 1, J Mat. 23 , 28 L T 
40 , 21 W. R. 163, explained 

Paterson v. Paterson (1850) 3 II L Gas 
308— HL fsc) LORD BROUGHAM , nlld 
Kelly v. Kelly (supra), disfini/iiis/ied 

Seaver v. Seaver (1840) 2 Sw Sc Ti. 005 , 
Dysartv Dysart (1844) 3 Notes oE Oases 
324 , and Mackenzie v Mackenzie [1890] 
4 O. 384,— H L. (SO.), di sen seed, 

Russell r Russell (1895) 04 L. J, P 105 , 
ri89o] P 315; 73 L T. 295 ; 44 W. 11. 213 — 
O.A. LINDLEY and LORES, L.JJ. ; iimitY, L,J 
dissenting, affirmed, pout. 

Russell v. Russell and Yeatman v. Yeatman 
(1808) 16 W. R. 734.— SIR J, WILDE, 

di sen used . 

Oldroyd e. Oldioyd (1890) 65 L J P 113 , 
[1896] P 175 ; 75 L. T. 281.— baknes, J 

Evans v. Evans ; Westmeath y Westmeath 

Q S Hagg Eoc Hupp l ; Neeld v. 

(1831) 4 Hagg Ecc 263 ; Popkin 
v Popkin; Cloburn’s Case (1630) Helley 
•149 , Saunders v Saunders (1847) 1 
Rob Ecc. 649 , Bray v, Bray , Gale v 
Gale ; Paterson v. Paterson ; TomkinB v 
Tomkins (1868) 1 Bw. Sc Tr. 1G8 , Piokard 
v. Piokard (1864) 33 L. J. Mat. 158 , 3 
Sw & Tr. 623 , 10 Jur (n,S ) 830 , 11) 
L. T 789 ; 13 W R. 188 , Forth v. Forth 
(1867) 3G L J Mat, 122 , Hi L, T. 574 , 
15 W. R. 1091 ; Milford v. Milford (1856) 
36 L J. Mat. 80 , b. R. 1 1>, 295 ; 15 
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b T 392 ; 15 W It, 31!); affirmed, 37 
L J Mat 30 — H L (H ) , and Milner v 
Milner (1SG1) 31 L J Mat 159, 4 
S\v & Tr 240, discussed 
RurhgII (Karl) t Russell (Countess) (1897) Go 
L. .1 ]> 122 , [1897] A C. 395 , 75 L T 249 , 
fil J. P 755 — h h. (e) , v /tinning S. C. (i it/mi) 
-i-LORDS WATSON, JIHRSCHEL L, MACNAGHTEN, 
ST) AND ailll DAVEY, HALSBURY, L.C , LORDS 
UOBILOU813, AHHBOURNH }qid MORRIS, dissenting 
See judgments at length 

Ooffey v Coffey (1898) 67 L J P. 8(1 , 
[1898] l’ Ui'J , 78 L T 796.— BARNES, J. , 
and Thompson v Thompson (1!)01) 85 L. T 
172. — jeune, p , folltueed. 

Roswni thick r. Bosworlhick (1901) 86 L. T 
121 , 60 W. 11. 217; IS Times L. 11 104.— 

BARNES, J. 


Desertion. 

Nott v Nott (1866) 36 L. J. Mat. 10 ; L Tv. 

1 P 261 , 1 6 L. T. 229 — LORD PENZANCE, 
distinr/ius/tcd 

Crahh v Crahh (1868) 37 L J. Mat 42, 
L. 11. 1 P 601 ; 18 L T 153, 16 W. R. 
650. — LORD PENZANCE, rini/n med. 

Parkinson i. Paikinson (1869) L. R 2 P. 25 , 
39 b .1. Mat 14 , 21 b T 732 

LOUD PENZANCE,— The question then is, 
whether a woman who voluntarily enters into 
an agieomcnt that her husband shall live apart 
Iiom hoi, can be said to have been deseitcd 
without [list cause I lepeat the opinion I 
fonnud in Crahh v Crnbb , that she cannot. 
Thom is a material difference botweon such a 
ease as this and Xntt v. Xntt The ratio deoi- 
deiuli in Xntt v. Xntt was, that the wife never 
agreed to live separate from the husband The 
making of a deed was contemplated, and some of 
the parties executed it, but the party whose 
execution was to make it an efficient and binding 
agreement was the trustee who covenanted for 
the wife, and ho never signed it, so that the deed 
was never completed In this case the Court is 
leluotantly obliged to hold that the wife has 
bargained away hei right to lelief on the-giound 
of desertion, and that the ohaige ot desertion 
without cause for two years is not established. — 
p 27 

Nott v, Nott; Dagg v Dagg and Speake 
(1882) 51 L. J 1 J 19, 7 P D 17, 47 
L T. 132 ; 30 W R 431 — hannen, p ; 
and Orabb v Crabb, on in in ented on. 

Piper i Piper (1992) 71 L J. P 100, 
[1902] P. 198; 87 L T. 160.— JECJNE, P, and 
BARNES, J, 

Parmer v. Parmer (1884) 53 L ,1 P 113 , 9 
P. 1) 245 . 33 W II 1 69 —HANNEN, P , 
and Fitzgerald v. Fitzgerald (1869) 38 
Jj ,T. Mat. 14 ; L. R 1 P 694 ; 1R, L T 
575 ; 17 W It 264 —LORD PENZANCE, 
followed. And sen post, col 1210. 

Graicia r. Gaicia (1888) 57 L J P. 101 , 18 
P JD 216 ; 59 L. T. 524 ; 52 J. P 584.— BUTT, j. 

Parmer v Parmer and Garoia v. Garoia, 

followed. 

Edwards e Edwards $1893) 62 L. J P. 33 — 
BARNES, J. 


Farmer v Farmer, foil owed. 

Lapingfcon r Lapmgton (1SS8) 58 UP 26 , 
14 P D 21 , 59 L. T. 6U8 ; 37 \V R. 384 ; 52 
J P 427. — BUTT, J 


Pitzgerald v Pitzgerald ( wi/mu), e.vnlained. 
Mahoney e M-Carthy (1891) lil L J P 41 , 
[1892] P. 21 — JEUNE, P 

Pape v Pape (1887) 57 b J M. C. 3 , 20 
Q. B D. 76 , 36 W It. 125 —Stephen 
and A. L SMITH, jj, appealed and 
applied. 

Pitzgerald v Pitzgerald, refened to 
Reg r. Leresche (1891) 66 L J 11. C 153 , 
[1891] 2 Q B. 418 , 65 L T. 602 ; 10 W. R. 2 — ” 
o A. lopes and kay, l jj. 


Reg v.leresohe, dinting it idled 
Chudley i Chudlcy (1893) 69 L T 348, 617 ; 
17 Cox C C. 697 — C A LINDLEY, SMITH and 
DAVEY, a firming, 62 L J M C. 97 , 57 J P 
790 —DAY and LAWRANCE, JJ 


Pitzgerald v Fitzgerald and Reg v Leresche, 

p.7 plumed and distnu/indied 
Biadshaw i Bradshaw (1896) 66 b ,T T, 81 , 
[1897] I’ 24 , 75 L. T 391 , 45 W R 142 ; 61 
J P 8 —JEUNE, P. and BARNES, J 

Fitzgerald v Pitzgerald and Buokmaster v 
Buokmaster (1869) 38 L. J P 73 , L R 
1 P. 713 , 2 L T. 231 , 17 W It. 1114 — 
LORD PENZANCE, distinguished 
Do Loubenque r De Laubenque (1898) 68 
L J. P 20 : [1899] P 42 , 79 L T 70S 
jeune, r — In Buetimadcr v. liiicltmadcr the 
wife bargained away liei light to a cohabitation 
for an allowance— p. 22 


Reg v. Leresohe and Fitzgerald, v Pitz- 
gerald, rontideied 
Bradshaw v Bradshaw, fallowed 
Hnxtable /. Huxtablo (1899) 1.8 I, .1 I J . 83„ 
jeune, P. — It is not an uncommon thing to 
find that Reg. v. Le resell e has not been propeily 
undeistood The circumstances of life, such as 
business duties, domestic service, and otlibi things, 
may separate husband and wife, and yet, notwith- 
standing, there may be cohabitation. In giving 
judgment in Fitzgerald v. Fitzgerald Lord 
Penzance said, “ I come, then, to the following 
conclusions as apphenble to eases of tins kind 
No one can ‘desert’ who does not actively and 
wilfully biing to an end an existing state of 
cohabitation Cohabitation may be put an end 
to by other acts besides that of actually quitting 
the common home Advantage may be taken of 
temporary absence or separation to hold aloof 
fiom a renewal of inteicouise This done wil- 
fully, against the wish of tho othei party, ami in 
execution of a design to cease cohabitation, would 
constitute ‘ desertion This is a tme statement 
of the law, but It must not be taken to mean 
that cohabitation necessanly implies the daily 
and nightly lesidence togethei of the husband 
and wife This was pointed out by this Court 
as lecently as the year 1S97 ill J Sr ad. daub v. 
Bradshaw.—]! So. BARNES, J dbneurred. 


Pitzgerald ~>v Pitzgerald and Reg 
Leresohe, discussed. 

Synge r Synge (1901) 70 L J. P 97; [1901] 
'. 317 , 85 L. T S3.— o.A. RIOBY, ROMER and 
OLLINS, L.JJ. 
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Graves v Graves (ISM) 33 L. J P. 63 , 8 I 
Nw & Tr. 330 , Diokinson v Dickinson 
(1889") 32 L T 330 —butt, j. . Pizzala v 
Pizzala (1893) 12 Tunes L R 451 — 
jeune, P , and Koch v. Koch (1899) 38 
L J P 90 , [1899] 1’ 221 , 81 L T 31 — 
barnes, .t , mnudeied 

Sickert i Sickert (1899) 38 L.J P 114, [1899] 
P. 278 . 81 L. T 495 

BARNEa, J. — In my opinion, the pnity who 
intends to bring the cohabitation to an end, and 


Condonation, r. 

Worsley v Worsley (1730) 1 Hagg Hoc, Rep 
734, and D’Aguilar v D’Aguilar (1794) 
1 Hagg Ecc Rep. 773— SlU tv SOOTT, 
dmniied 

Dui an l v. Durant (1825) 1 Hagg 733 

D'Aguilar v. D'Aguilar, (hwttimJ. • 

Russell (Hail) i. Hut&ell (Coimtcss) (1897) 
63 h. J. P 122; [18fl7] A. C 395 -ill (id) 
(siipm, eol 1209) 

1). . ’J. .■ i . . Tnrton (1830) 

. i ainoton ; and 

I*- ■ j 1! ■ * 1831) 8 Hagg. 

31 Tj .1 Mat, 

t) 4 i ; 5 L. T 


present case is scarcely distinguishable tiom 
Pizzala v Pizzala. There the husband was 
carrying on an adulterous intercourse with 
anothei woman, but not in the matrimonial 
home, and refused to break it off, although his 
wife told him that unless he did so she must 
leave him The wife then left him, and he 
continued to bve with the woman foi over two 
years The Piesidcnt held the husband guilty of 
desertiofl. These cases all appear to me to have 
been decided in nccoidance with the principles 
shoitly stated above, and no distinction has been 
nftde wliethoi the adulteious intercourse was 
earned on in the matrimonial homo or elsewhere 
-p. 115. 

Lawrence v. Lawrenae (1862) 31 L J. Mat 
145 , 2 Sw. & Tr 575.— SIR c ORESSWELL, 
distinguished, 

Townsend l Townsend (1873) 42 L J Mat,, 
71 ; L R. 3 P, 129 , 29 L. T 254 , 21 IV. R. 934. 
—SIR J. HAUNEN 

Townsend v Townsend, distinguished 
Drew r. Drew (1888) 68 L T. 923 , 57 L. J P. 
64 , 13 P. D 97 ; 36 W R. 927. 

hannen, p — In that case the correspondence 
was kept up between the paities while they were 
away fiom one another — p, 924 

D I* D-fW 


J. Mat. 118; 
252, direction 
mieil ; aha die- 
1 v. Blandford 
P. 17 , 48 h. T. 

< post, col 1215 
p, Cas 205 , 32 

t, v, Durant, Sir 
ms unnecossaiy 
to aecirie upon uus point, us no was satisfied that 
adultery subsequent to the established condona- 
tion was proved, ei.pi esses an opinion which is, 
no doubt, a weighty authority, though not a 
decision He went, veiy far in lus language, 
Ho says (p 761), “If nothing hut clear proof . . 
euiclty will levive adultery," If this language 
is to be taken without qualification, and followed 
to its logical lcsult, it would follow that, however 
long a spouse had, after condoned adultery, lived 
chastely and m full performance of all that a 
spouse should do, any lapse, however slight and 
venial m itself, from duty, revived the old 
adultery, and obliged, or at least enabled, the 
Court to decree a sepal ation, This does not 
seem to me either just or expedient , I doubt if 
it was meant No ease in the Ecclesiastical 
Corn ts was cited in which the giound of com- 
plaint was not one which was, from Its nature, 
capable of being aggravated by the previous, 
though condoned, adultery, and in most, if not 
all, it was so glove that it might well he a 
ground for separation, even If not so aggravated , 
and m Dent v Dent, to be noticed later, it was 
such cruelty as, withoift adultery, would have 
entitled the petitioner to a divoice h mensil et 
thorn (p 237) . . J n Dent, v. Dent the wife peti- 

tioned on account of adultery and ciuelty The 
husband pleaded condonation of the cruelty. On 
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taken place ip 1861, there is evidence that 
m 1864 the husband was guilty of eiuelty. If 
you are satisfied of that fact, you will find that 
though the wife did pardon the husband’s 
adultery them was subsequent cruelty committed 
which revived that adultery. The cruelty must 
have boon within the 27th section, 1 such cruelty 
as, without adultery, would have entitled her to a 
divorce a men\& et thoro ’ ” This is, I think, the 
only caso-repoi ted m which the doctrine of levival 
has been made the gioulul on which a divorce 
a v mow In has been granted, and the strong 
objection ansing fiom its varying the status of 
manied pci sons does not seem to have been 
bi ought to tholioticc of the learned judge In 
Jllandfard v. Bln ndj'ord , there had been adultery 
and desertion • theie had been a forgiveness of 
both that adultery and of the descition, and a 
resumption of conjugal intercourse for a few 
months ; altoi which the adultery with the same 
person was lesumecl; there was no condonation 
of that latter adultery, and the question was 
whether it could bo coupled with the previous 
desertion, though that descition had ceased 
before the adultery complained of was com- 
mitted This seems to me a very different 
question from that laisod in Dent. v. Dent. Rut 
it is to be observed that the judge ordinaiy, Sir 
I TTannen, seems to ex pi ess appiobation of the 
doctrine laid down in the dirtum in Durant v 
Durmit — p 240. 

loud WATSON, who concurred, dealt with the 
Scotch authorities. SELBORNE, l.C concurred 

Durant v Durant, explained. 

Russell r Russell (1806) 64 L. J. P. 106 , 
[1896] P. 316— C.A. (supra, col. 1208). 

Dent v. Dent (supra), followed. 

Moore r. Moore (1892) 62 L. J. P. 10 ; [1892] 
P, 382 , 07 L, T. 639 —barnes, j. 


Amohini v. Aniohini (1839) 2 Curt. 210 — DU. 
lushinoton , rengnised , Goode v. Goode and 
Hanson (1881) 30 L J. Mat. 106 , 2 Sw. is Ti. 
263 j 4 L T. 122 , 9 W, R. 662 —SIB C GUESS- 
WELL , dismissed, Lautour v Queen’B Pioctor 
(1864) 33 L J. Mat. 89 ; 10 H. L, Cas ,686 , 10 
Jur. (n.s.) 325 ; 10 L T 198 , 12 W.4R. 611 

-El (E.). WESTBUBY, L.C, LORDS ORAN- 
WORTH and CHELMSFORD ; affiiming S C nom. 
Lautour r Lautour and Weston (1861) 31 L J 
Mat. 66 ; 2 tJw. & Tr.— SIR o. obesswell , 
approved, Gooch r. Goooh (1898) 62 L J. P. 73 ; 
[1893] P 99 (pout, col. 1239). 

lautour v Queen’s Proctor, referred to. 
Clarke r. Clarke and Claike (1865) 31 L. J. 
Mat 94 ; 13 W. R. 848.— SIR J. WILDE. 


Joseph v. Joseph and Wentzel (1866) 31 
L. J. Mat 96 ; 13 W. R. 872.— sir j. 
Wilde Coleman v Coleman (1866) 86 
L J Mat. 37 ; L. R. IP 81 , 18 L. T. 
084 —lord penzance (and see post) , 
andAniohmi v Amohini, referred to 
Morgan r Morgan and Portei (1869) 38 L. J. 
Mat. 41 j L R. 1 P. 644 , 20 L. T. 688 , 17 
W. R 688, — LORD PENZANOE. 


Morgan v, Morgan and Porter, discussed. 
Noble r. Noble and Goodman (1869) 38 L. J 
Mat. 62 j L. R. 1 P. 691 ; 20 L. T. 1016.— LORD 
PENZANOE. Anil SKIP pout. 


Morgan v Morgan, reasoning adopted 
McCord r McCord, Ogle and Coxon (1876) 44 
L J. Mat 38 ; L R S P. 237 , 33 L. T. 261 ; 23 
W R 684.— SIB J HANNEN 

Morgan v Morgan and MoCord v MoOord, 
Ogle and Coxon, fallowed. 

Gioavenor I Giosveuor nnd Smith (1886) .34 
W R 140 , 2 Tunes L. R. 35 — butt, j And 
nee pod 

MoOord v. MoCord, followed 
Stoiy r Story and O’Connor (1887) 57 L J P 
15 , 12 P D 196 (pod, col. 1215) , Bouchter i. 
Bouchler (1892) 1 R. 194 , 67 L T 721) : 9 
Times L R 70.— babnes, j. . 

Morgan v. Morgan (sitjira), appro ted 
Symons i Symons (1897) 0b L J. P 81 , 
[1897]?. 167, 77 L T. 152 — jehne, p. See 
judgment at length wheio eailler cases aie 
discussed. 


Coleman v, Coleman (supra, col 1213) and 
Symons v. Symons, discussed 
Burden r Burtlon (19O0) 69 L. J P, 118 ; 
[1901 J P. 62— BARNES, J 

MoCord v, MoCord, refen ed to. 

Morgan v Morgan (supra) and Grosvenor 
v Grosvenor and Smith (supra), commented 
on and applied 

Waudby v. Waudby and Bowland (1901) 71 
L. J P 43; [1902] P Ho (pod, eel 123S). 


Alexandre v, Alexandre (1870) 89 L. J, Mat 
84. L. R 2 P 164; 23 L T. 268. 18 
W R. 1087.— LOUD PENZANOE, considered. 
And see pod, 

Butler i Butler (1890) 69 L J P 25 ; 15 
P D, 60 , 62 L T 344 , 38 W. R 390.— C.A 
OOTTON, BINDLEY and LOPES, L JJ 

Noble v. Noble and Goodman (\upra, col. 
1213), applied 

Moore i Moore (1892) 62 L J 1M0 ; [189ft] 
P. 382 ; 67 L. T. 639.— BABNES, J. 

Noble v Noble and Moore v Moore, discussed 
and applied. * 

Whitworth i. Whitwoith (1893) 62 L. J. P. 
71 , JT893] P 86 , 1 R. 609 ; 68 L T 467 , 41 
W E 592 —BARNES, J 


L J. Mat 19 ; L. R. 2 P 367 
764, 20 W R 417— LORD PENZANOE , 
and Alexandre v Alexandre (supra), 
explained 

Butler v. Butler Uunrd), discussed. 

Moore v. Moore, followed 
Rogers r Rogers (1894) 63 L. J P. 97 , [1894] 
161 , 6 R 660 , 70 L. X 699— JEONE p 

Dempster v Dempster (wpru, col. 1212) ; 
Alexandre v Alexandre , Peacock v. Pea- 
cock (1858) 27 L J Mat 71 ; 1 Sw, & Tr. 
183 , 6 W R 806.— SIR C. CRESSWELL ; 
and Keats v. Keats and Montezuma (1859) 
28 L J Mat 57 , 1 Sw & Tr 834 , 6 
Jur (ns) 176; 7 W R 377.— CHELMS- 
FORD, L.C., WIOHTMAN, S and SIR C. 
CRESSWELJ., discussed 

Norris v Norris, Lawson and Mason (18(H) 
30 L J Mat 111 , 4 Sw. & Tr. 237— 
WILDE, J„ distinguished 

Pomero v. Pomero and Hadley (1884) 64 
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L J I' 98 , 10 P. D 174 : 34 V. B 124.— | 
BUTT, j , oi envied 

Story v Story and O’Connor (1887) 57 L J. P 
15 , 12 P I) 191! : 57 Tj T 5.411 , 31! W B 
190, 51 .1 P 380 — HANNEN, P ,njiproied 

Pei nst om r Bernstein 1(1893) (!3 L J P 3 , 
[1893] P. 292, (! 11 1,09 : 1.9 I. T. 513— C A 
LTNDIjEV, LOPES ami A L SMITH, L ,TJ See 
judgments at length 

Story v Story and O'Connor, eefei red to. 

Gooch i. Gooch (189.3) 1,2 L .7 P 73 . [18931 
P 99 (pint, col 1239), Wall. I by i Wmulby anil 
Howland (1901) 71 L J P 43 • [1902] P 85, 
(/W, col 1238) 

Badham v Badbam and Gorst (1890) (.2 
L T 9(13— HANNEN, v ,pUiwe<{. 

lander v lander (1891) 30 L J P 35 , 
[1891] P 131 , 31L T 120, SOW B 413, 
55 J. P 152 — HANNEN, P , distniquirhed. 

Edwauls i Edwards, and Fiancis (1893) 03 
L J, P 32; [1894] P 33, 70 L. T. 39 — 

BARNES, J 

Pearman v. Pearman and Burgess (18(10) 
29 L J Mat 54 1 Sw. & l'l 001 , 

8 W It. 274 —SIR c CttF.fcisWELL , Bad- 
bam v Badham and Gorst . Edwards v 
Edwards and Francis , and Newman v. 
Newman (1870) 39 L. J Mat 33, L E 
2 V 57. 22 L T 552. 18 W K 5S4 — 
LORD PENZANCE, din lined 

Pauy , Pauy (1895) 35 L J P 85, [189(1] 
P 37 , 73 L T 759 , 12 1’imcs L It 12(1 — 
BARNES, J 

Edwards v Edwards and Francis and Parry 
v Parry, refer ted to. 

Tanniim i. 'fannani Beeson and Ballard (1897) 
13 Tunes L It 453 ,— barnes, J. 

Pearman v Pearman and Burgess and 
Edwards v Edwards and Francis, re- 
ferred fa 

Pryoi r Piyoi, Cowiu and Macdonald (1900) 
* T | | [1900] P 157 — -JEUNE, p 


T» L J P ! 


Timmings v Timmings (1792) 3 Hagg 76 j 
Dillon v Dillon (1811) 3 Curt 86.— dr lush- 

1NOTON. 

Timmings v Timmings, dissented ft am 


wouls weie uttcicd by that dearned judge, 
because they are wholly inconsistent, with the 
tenor of the i est of his judgment , hut as they 
aie attubuted to him m this leport I think it 
light to say, that so far as my judgment extends, 
that is not the law, and that it would be a dis- 
grace to the law if it were so If a husband 
knowing the tendency and the evil habit of fcbo 
wife— misled by the expiession— “ let the licen- 
tiousness of the wife t^ke its full -cope'’ without 
leproof or mterfeicnee, I hold that he would 
lievei obtain any lcmedy in a Court of Justice 
In subsequent eases a veiy diffcicnt rule is 
represented [His Lordship t^ien dealt with 
the subsequent cases ] — p 135 

Sugg v Sugg and Moore (1831) 31 L J Mat, 

41 — SIR C. ORESSWELL, considered, 

PiokBn v. Pioken and Simmonds (1834) 34 

L. J Mat 22— SIR J WILDE, affirmed. 

Gower i Gower, Peaison, Hill and Bann (1872) 
L E 2 P 428 , 41 L. J Mat. 49 , 27 L T. 43 ; 
20 W R 889. 

LORD PENZANCE - — Snt/ij Y. Sugg find Moore 
was relied on ; bat that is not a veiy satisfactoiy 
authority on which to decide an important 
question of law, because it is the report of a 
summing-up to a jury, in which the learned 
judge would be mote diffuse than in giving 
judgment, and might very possibly use expres- 
sions which did not convey his precise moaning. 
Besides, the question in that ease was whether 
there had been .collusion between the petitioner 
and the co-respondent and other persons The 
allegation in the answer was that “ the peti- 
tioner, m collusion with the co-iospondent and 
With diveis other poisons, ill or about the month 
of October, 1830, procured the defilement of the 
respondent by the co-respondent, which is the 
adnltoiy (if any) alleged m Ins petition " , and 
it was m lefercnee to that allegation that the 
learned judge made the following observations 
upon which tlio pctitionei lelies : — “On the part 
of the respondent , that would not, affect the 
petitioners ease.” If by these observations the 
learned judge meiely intended to convey that it 
wasnoLa necessary lesult of the evidcnco that 
the petitioner was acting m collusion with the 
co-respondent, that may bo so ; but I desire to 
state distinctly and bioadly, m order that, if I 
am wrong, I may be collected by a Court of 
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Custody and Maintenance of Children. 

Marsh v. Marsh (1858) 28 L J, Mat. 13 , 1 
Sw, & Tr. 312 ; r> Juv (n.k ) 46 , 7 W. E 
12!). — SIB C CllLSSWELL, u/iproicil 
Boynton v Boynton (1801) 30 L J Mat 
loti , 2 Sw & Tr 27/5 , l L. T, 2>8 , 'J W It 
1)20,— SIB G CRESS WELL, WTGHTMAN and 
WILLIAMS, J,T 

Marsh v Marsh, Boynton v. Boynton and 
Bug-gate v. Suggate*(l859) 20 L J Mat. 
107 . 1 Sw & Ti 41)2 , 8 \V It 26— sin 

0. CJRISSSWELL, dti.oui.iird awl applied 
Clietwynd i . OlieUvynd (18(55) 34 L J Mat 
130 ; 4 Sw. & W In l , LElf 39 ; 11 Jur 
(N.s) 958 , 13 L. T. 197 ; 14 W E 184. 

Boynton v, Boynton, dtsenued 
Wignay r Wigney (1882) 51 L J. P 00 ; 7 
I 3 D. 177,— o A. (port, col. 1222). 

Webster v. Webster (1862) 31 L. J. Mat 
184 —SIB o oresswell, followed And 
* sen post. 

B landlord r. Blandlord (1892) 61 I, J. P. 97 , 
[1892 J l 3 . 148 ; 67 L T 392.— BUTT, p. 

Blandford v. Blandford, explained. 
Midwinter t Midwmtoi (1893)62 L. J P 77; 
[1893] P, 93 CjMUt, col 1222). 

Ryder v. Ryder (1861) 30 L. J Mat. 44 ; 2 
Sw. & Tr. 225 , 8 L, T 678 ; 9 W E. 44 
—SIB 0. ORESSWELL, WILLES, J. and 
chan null, b , Webster v. Webster 
(tntpi'tO ; and Mallmson. v. Mallinson 
(1866) 35 L. J, Mat, 84 ; L B. 1 P. 221 ; 
14 L T 636 ; 14 W E. 978 .— lord 
penzanoe, disapproved 

Benyou v. Benyon and O’Gallaghan (1876) 
45 L. J. P 98 , 1 I 3 . D 447 , 24 W. E.950 
— HANNEN, P followed 

Blandford v, Blandford, overruled 
Thomnssct v. Thowasset (1894) 63 L J P. L40, 
[1894] P 295 ; 6 E. 637 , 71 L. 'P. 148 , 42 W E. 
658 — O.A., reversing .teune, P. 

lindley, L.J. (after having discussed the 
oases at law and m equity as to the custody 
of infants) continued : “ It was there [Ryder v 
Ryder] decided that the Court had no ’juris- 
diction to make any oidei as to the custody of 
children over sixteen. The mam ground for this 
decision appears to have been that Courts of 
Common Law did not make orders disposing of 
the custody of children ovei sixteen, and the 
Divorce Court had not the children before it, and 
could not therefoie enforce against them any 
Older it might make, This reason docs not 
appear to me satisfactory. The Divoice Court 
could decido as between the parents which 
parent should have the custody of the children 
And even if the Divorce Court could not bring 
the cbildien before it and exercise jurisdiction 
over them, still, if the Divorce Court had made 
an order binding on the parents, Buch an order 
might, if necessary and proper, have been en- 
forced by proceedings m Chancery. The effect 
of Ryder v. Ryder practically was to enable a 
delinquent fatliei to set up the age of hit, infant 
child as an answer to an application fui an oidei 
for jits custody. This was, m my opinion, an 
unfortunate decision, but it ib oiic from winch 
the Judicature Acts have, in iny opinion, set us 
free. If was also wiong to hold as a matter of 
law that, maintenance followed custody and that 


the Cornt had no jurisdiction to order main- 
tenance for a child ovei sixteen This was 
decided in Webster v Webster, although Wilies, 
J., m Ryder v Rydet , had pointed out that it did 
not follow from that decision that maintenance 
could, not be oidercd for a child over sixteen. 
Even betoi-o the Judicatuie Act, 1873, the cases, 
m my judgment, went too far. But after that 
Act I confess my inability to understand how it 
can be light to hold that the statutoiy discretion 
confeired upon the Courtis restricted within the 
narrow limits previously supposed And, in 
Benyon y. Benyon an allowance was made for a 
child until twenty-four However, in Bland, 
ford v. Blandford the late President (Sir 0. 
Butt) distinctly held that the Court had no 
power to make an order as to the custody oi 
maintenance or education of a child who was 
over sixteen years of age The attention of the 
Piesldent does not, however, appear to have been 
called either to the Judicatuie Act, 1873, or to 
Agar-Mu, In re [(1888) 63 L. J Ch. 10 ; 24 
Oh D 317.— c a. Bee “ Infant,” post, col 1820] 
and his decision, m my judgment, was enoneous 
In the piesent case the learned President has 
simply followed Blandford v. Blandford, which 
he considered to be binding on him, — p 142. 
lopes, L.J. to the same effect. 

Miller v. Miller (1870) 39 L. J Mat 38 ; 
L. E. 2 P 54 ; 22 L T. 418 , 18 W E 585 
—LORD PENZANOE, pr mantle applied 
Allen v. Allen (1885) 64 L. J P. 77 ; 10 P D 
187 ; 33 W. R. 826.— HANNEN, p. 

Miller v Miller, explained 
Allen v. Allen, approved. 

Hyde v Hyde (1888) 13 P. D. 166 , 57 L. J. P 
89 , 69 L. T 629 , 36 W. E. 708 — C A 
cotton, L.J. — It was contended that in Millet 
v. Miller the order of sequestration was onlj 
against the separate estate of a marned woman 
as to which thcie was no restraint against antic! 
pation , but we find from the minutes of flu 
order (which have been obtained by the regis 
trar) that that is not so, but that the order anti 
wnt ware in the same general foiin ris jn th< 
piesent case, and we are told that the piaotict 
in the Divorce Court has always been to make 
the order and issue the writ in that form.— 
p. 172. 

bowen, l J to the same effect. 
pry, lj. — T hen it was argued that tht 
sequestration ordei ought to be confined n 
the same manner the judgment in Bcott v 
Morley ((1887) 57 L J. Q B 43 , 20 Q B. D 
120, post, col. 1287). Now, in the flist place, . 
may obseive that Reatt v Morley has l-eallj 
nothing to do with a case of sequestiation Tha 
was a case of a judgment for damages, which cai 
be obtained against a mairied woman only unde 
the provisions of the Married Women’s Propert; 
Act of 1882. . . But with regard to sequestra 
tion, it appears to me that that statute doe 
nothing at all — p 177. 

Symington v Symington (1875) L. E. ! 
He. App. 415 — H E (SO.) CAIItNS, L O 
LORDS O’HA&AN and SELBORWE, applied 
Clout v. Clout and Hollebone (1861) 8 
L. J. Mat. ¥75 , 2 Sw. & Tr 391 ; 

L, T 130 —SIR a CRESSWELL ; Bent y 
Bent and Footman (1 h 61) 30 L J Mai 
176 , 2 Sw & Tr 392 , 5 L. T 189 —si: 
c. oresswell , and Taylor v. Taylor an 
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Walters (1870) 39 L. J. Mat. 23 ; 22 L. T 
1 40 —LORD PENZANCE, referred tn. 

Handley i Handley and Wiongliton (1890) 
ri8911 P. 124 , 03 L T. 531 , 39 W It. 97 . 
55 J P. 293 — C A. LINDLEY, BOWEN and 
PEP, L JJ. 

Carthdge v Cartiidge (1802) 31 I) J Mat 
85 , 2 itw. & Tr 507 , 0 1, T 397 ; 10 
W. R 672— ME 0 CREUSWELL, dis- 
tinguished. 

Barnes i Barnes and Beaumont (1867) L. R. , 
1 P. 463 . 16 W K 283 

lord PENZANCE — This is distinguishable fi om 
Cartiidge v Carthdge The children m this case 
are both o£ tender age ; they are not living with 
their father, and it is clear that the mothei’s 
health has suffered fioni being deprived of their 
society No doubt the father is, at common law, 
entitled to the custody of his children. But they 
are not under his loot as in Curtlidqev Carthdge , 
he does not enjoy the solace of their society, and 
that case clearly excepted the state of things now 
before the Court — p, 463 

Webley v. Webley (1891) 64 L. T 839, 
— JEUNE, J, appuned. 

Ilitehings b Hitchmgs (1892) 67 L T 630, 
— BARNES, -T. 

Mrs. Addison’s Case (1801) Macq Bract 
H L p. 598, followed 

Hart’s Di voice Bill (1898) [1898] A C 305 — 

H.L (IB.). HALSBURY, L U., LORDS HERSOIIELL, 
MAONAGHTEN and BHAND. 

Slnnner v. Skinner (1888) 57 1 JP. 104 
13 P D 90 , 58 L. T 923 , 36 W. R. 912 
52 J P 406 — HANNEN, p , dieting vi shed 

Woolnoth r AVoolnuth (1902) 86 L. T. 598 — 
JEUNE, P 

• Jttdti ml Separatum. 

Chambers v. Chambers (1810) I Hagg. Cons 
431— sir w soott; and Hams v Harris 
• (1829) 2 Hagg 411 .— dr. lushinoton. 

discussed 

Dillon v. Dillon (1841) S Curt 80 — db lush- 
ington And see post 

Proctor v Prootor (1819) 2 Hagg. 292 —SIB 
w scott, referred to 

Drummond t Drummond (1861) 30 L. J P 
177, 7 Jur. (NS) 762, 4 L T 416.— SIB C 

0RES8WELL. 

Drummond r. Drummond, appraied 

Otway v. Otway (1888) <3 P D 141; 67 
L. J. P. 81 ; 69 L, T. 163 — C A. ; reiemng 13 
P. D. 12.— BUTT, J. 

FRY, L.J — It is to be boine in mind that not 
a single case can be found m which a decree 
of divorce a meash et thoro has been pronounced 
in favour of a wife who has been guilty of 
adultery Lord Stowell, no doubt, in Chambers 
v. Chambers (supra) expressed a doubt as to 
whether a decree might not be pronounced 
where the husband was guilty of cruelty ; but 
Dr. Lushingtou in Dillon v Dillon (supra) 
expressly dissented from that intimation of 
opinion ojt Lord Stowell’s pait. Since the 
passing of the Act of 1857 the point has been 
_ fully discu3Bed and considered in Drummond v. 
Drummond, in which the judge ordinary arrived 
at the conclusion that the adultery of the wife 
was a bar to any relief — p. 161 

cotton and lopes, l JJ. to the same effect. 


Otway v Otway, followed t 
Duplany i. Duplany (1891) 61 L J. P. 49 ; 
[1892 J P. 53 ; 66 h. T 267. 

JEUNE, J — In allowing the petition [foi 
divoice] to be tinned mlo a polillou for judicial 
separation, 1 am doing that which wns done by 
the President in Otwai/ v. Otway, although that 
judgment was aftenvauls leversed by the 0 A. 
mi Ibe giound lliat the wife by her misconduct 
had disentitled hei^elf to any relief at all. 
-p. 55. 

Otway v Otway, applied 
Gooch r Gooch (1893) 62 t J P. 73 ; [1898J 
P 99 (post, col 1239) 

Duplany v Duplany, explained, and applied 

Boreham v Boreham (1866) 35 L. J. Mat 
49, L R 1 P 77, 11 W. R 317— SIR 
j. wilde, referred to. 

Synge v Synge (1900) 69 L .1. P 106 , [1900] 
180 . 83 L. T 224 ; 64 J P 454 — JEUNE, T> , 
firmed, (1901) 70 L J P 97 , [1,901] P, 317 . 
85 L. T, 83. - o.A (supra, col. 1210). 


Effect of, on Property, 

Bullmorev Wynter (1883) 22 Oil. D 019 ; 31 
W R 496. — FRY, J, , distinguished, Knox a. 
Wells (1883) 48 L T. 655 , 31 W R 559 — 
bacon, v-C , commented on and not followed, 
Monleson, In re, Hitehms o. Mnrnesrm (1888) 
6S L. J Oh 80 , 40 Ch D SO ; 59 L T. 817 , 37 
W. R. 91 —KAY, J. 

Evans v, Carrington (I860) 30 L. J Ch S64 ; 
2 De 6 F It J 181 ; 7 Jur. (N.S.) 197 ; 
4 L. T. 05 —CAMPBELL, L o , rererxmg 
29 L J Ch. 330, 1 J & H 598 , (1 Jur. 
(NS) 268; 1 L.T 229 , 8 W. R 113 — 
WOOD, v-O., followed. And see first, 
col 1221 

Jessop v Blake (1862) 3 Giff, 639 ; 8 Jur 
(NS) 637, 6 L T 454; 10W R 643 — 
stuart, V-C Swift v 'Wenman (1870) 
39 L J Oh 336 ; L R 10 15q 15 ; 21 
L T 194 ; 18 W R 480 ; and Russell v 
Dowding (1872) 11 L J Ch. 716 ; L R. 
14 Eq 421 , 27L T 406 , 20 W R 881.— 

• ROMILLY, M r And see S, C (1884) 53 
L J Ch. 924 ; 27 Ch. D 237 ; 51 L T. 
332, 32 W R. 790 — CHITTY, J,, not 
followed 

Fitzgerald v Chapman (1875) 15 L. J Ch. 23 , 
1 Ch D 563 ; 33 L T 587 . 24 W R. 130 
jessel, MR — There was, flist, Jessop v Diahe, 
very soou aftei the passing of the Divorce Act. 
[His lordship, having stated the facts of the case, 
continued ] The judgment was . . not that 
the settlement wns destroyed, but apparently 
(foi I can only gueBs) the V.-C adopted the 
plaintiff’s counsel’s argument that it ceased 
because the dissolution of the marriage was 
equivalent to the death of the husband. If 
that were so, it is difficult to see how all tho 
preceding law 0 n the subject could have been 
right ; and it is impossible to see that there is any 
change in the declaration of trust or the position 
of the parties, which authorised it All I can say 
is that, considering the vast current of authority 
which existed previously as lsgards marriages 
dissolved, I am quite. unable to follow these cases 
which were decided upon the ground that the 
dissolution of the marriage was equivalent to the 
death of the husband. Jihe next case is . . . 
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Swift v. Wennym. . The judgment ... is 
thus repoi ted m the Law Repnits • “ Lord 
Rotmlly, M It , considered that the husband, had 
no mtciost m the liusl fund, and made a decree 
according to the prayer of the hill " I am utterly 
at a loss ta know why. It is a decision without 
a reason, and it cannot furnish a guiding 
principle for deciding anything Whether or 
not it might be binding m the identical ease 
I am not sure, but my piesent impression is, 
that I should not eonsidci It as binding, eveu in 
the i< leu ticnl ease, under the circumstances. TI1& 
nevt is , . , Finsell v Doinhiuj . Tliejudg- 
munl was m these words “ I am of opinion that 
t lie plaintiff is diddled to the whole property’ 
Why f I cannot lunl out at all, hut there it m. 
That is tlm third decision. I am nimble to lollow 
it. . I mu quite unable to say how lie [Loul 
Romilly] distinguished Firncll v, Dowdmg from 
Flaw >v Can uu/ton — pp 25 — 27. 

Burton v Sturgeon (1870) 45 L J. Oh. 6S3 , 2 
„CIh D. 318, 31 L T. 70(i; 21 W. It 772 -0 A 
.TAMES, hellish and nAHU.VM.AY. L..T.T, , affirm I mi 
JESSEL, M.it. , referred to, Rosier s’ Trusts, In re 
(1887) 37 L. T. 120.— MALINS, v 0. 

Fitzgerald v Chapman (si /pm), referred to 

Hamilton e Hamilton (181)2)61 L. J Oh 220, 
[1892] 1 till 3!W , 00 L T 112 , 10 W It 312 — 
north, j. , llusiei’s Tiusls, In re (supra) 

Evans v Carrington (supra), referred to, 

WiiHteneys r Waslcneys (1000) 00 L J P C 
SB, [1000 J A 0. 14(1 —p.o halsbury, tc, 

LORDS HORHOUSU, M AONAOIITEN, DAVEY and 
ROBERTSON 


Insole, In re (1805) 35 L J. Oh 177 , L R 
1 ISq 470 , 35 lleav 92; 13 L. T 465 — 
romilly, m r ( and ore pod) ; and John- 
son v. Lander (1809) 88 L. J Ch. 22!) ; 
L It 7 Eq, 228; 19 L. T 592; 11 Jur. 
(NS) 1011, 14 W II. 100.— ROMILLY, 
M B , followed 

Emery s Trusts, In re (1884) 50 L. T. 197 ; 32 
W. It, 857.— KAY, J, 

Johnson v. lander, follow d. 

Coward and Adams’ Puiohase, In re (18^) 44 
L. J. Oh. 384 , L It 20 Eq. 179 , 32 L. T. 682 , 
23 W R. 005 —JESSEL, M R 

Coward and Adams’ Purchase, In re, applied. 
Nicholson v Drury Building Estate Co (1877) 
47 L, J. Oh. 192 ; 7 Ch D, 48 , 37 L. T. 459 , 20 
W R. 70 - — FRY, J, 


Insole, In re, and Coward and Adams’ Pur- 
chase, In re, distinguished * 

Waite 1), Morland (1888) 57 L J Ch 656 ; 88 
Oh, D. 185 — a, A. (post, eul. 1225). „ 


Variation of Settlement. 

Chapman v. Bradley (1863) 33 L J. Ch 
139 , 4 De G. J & 8 71 , 3 N R 10 , 10 
’ Jur (N S ) 5 ; 9 L, T.496 , 12 W R. 140. 
— KNIGHT BRUOE and TURNER, L JJ.J 
■raruinq 33 Beav 61 — M R , followed. 

A. (f. c. M.) i>, M. (1884) 54 L. J P. 31 , 10 


P. D. 178 ; 33 W R 232. -butt, j. And see 

A (f. 0. M.) v W.., followed 
Leeds r. Leeds (188b) 57 L T 373.— butt, j 
Chapman v Bradley, followed, Pawson r 
Biown (1879) 49 L J. Ch 193 , 13 C’h D. 202 , 
41 L. T. 339 ; 28 W R. 652 — mahns, v-o 
Neale v. Neale (1898) 79 L. T. 030. — o.A 
A L SMITH, ItIGBY and OOLLINS, L..TJ 


A. (f. 0. M.) v M. (supra), Chapman v 
Bradley and Pawson v Brown, dim anted. 

Dormer (othenene Want) e Ward (1900) 69 
L. J, P 141, [1901] T. 20— c A (poet, col 1223). , 
Eisher v. Fisher (1.301) 31 L J. Mat 1 . 2 
S\v. & Tr 410 , 8 Jur. (NS ) 103 , 5 L. T 
304 , 10 W It 122 —SIR 0 OR15SSWELL , 
and Chetwynd v Chetwynd (1805) 35 
L. J Mat. 21 , L It. 1 1> 39 , 11 Jui (ns) 
958, 1SL.T 474; 14 W. It 184 — lord 
PENZANCE, distinguished 
Narracott y Narraoott and Hesketh (1865) 
31 L J Mat 54, 4 Sw. & Ti 70 ; 11 
L T 750, 13 W R 500.— SIR C CRESS- 
dVKhL, followed , 

Gladstone 0 . Gladstone (1870) 15 L J. P. 82 , 
l P. D 442 ; 36 L. T. 380 ; 24 W. It. 739.— 
HANNEN, P 


Gladstone y Gladstone, discmxed 
Wigney « Wigney (1 882) 31 L. J P. 60; 7 
P. D 177; 46 L T. 441 ; 30 W. R. 722— C A. 
JESSEL, M R , COTTON and LINDLliY, L JJ 


Gladstone v Gladstone, appealed. 

Benyon e Benyon (1890) 69 L J. P. 89 , 16 
P. D 54 , 02 L, T. 381.— C.A. OOITON, LINDLEY 
and lopes, L.JJ. 


Gladstone v Gladstone, referred to. • 
Kettlewell 1 Kettlewell (1897) G7 L, J, P. 16 ; 
[1898] P. 138 (post, col 1229). 


Wigney v Wigney, followed ' 

Ponsonby r. Ponsonby (1884) 53 L J. P 112 , 
. P D 122 , 51 L. T. 174 ; 32 W. R 746 — 
0 A. B AGO ALLAY, COTTON and LINDLEYT l jj i 
Dorinei (otherwise Ward) r Waul ( 1900 ) 69 
L, J. P. 144 , [1901] P 21 (post, eol 1223). 


Ponsonby v Ponsonby, discussed 
Mercdyth 0 Mciedytb and Leigh (1895) 64 
L. J. P. 54 ; [1895] P. 92 (post, eol. 1223). 


Maroh v. Masch and Palumbo (1867) 86 
L J Mat. 280 , L. R. 1 P. 437 ; 10 L T. 
366 , 15 W. R 799 —LORD PENZANCE, 
MELLOR, J. and PIGOTT, B , and Baoon y. 
Bacon and Baoon (1800) 29 L J Mat 129; 
2 Sw & Ti. 86 ; 2 L. T 438 , 8 W. R 652. 

— SIR 0 ORESSWELL, MARTIN, B. and 
WILLES, J , applied 

Midwinter u Midwinter (1893) 62 L J. P 77 , 
1893] P. 93 , 1 R. 612 , 68 L. T. 262 ; 41 W R. 


560. — JEUNE P 


March v Maroh and Palumbo, prumple 
applied . 

Savory v. Savaiy (1899) 79 L T 607.-O.A. 
(post, eol. 1223). m 


Nunneley v. Nunneley and Marrian (1890) 
15 P D 186 , 03 L T. 113.— HANNEN, P. 
explat ned and folio wed 
Crisp v Crisp (1872) 12 L J. Mat 13 , L R. 

89 — ,3 
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2 P 126 ; 27 L. T 438 , 21 W. II. 79.— 
lord penzanoe, applied And see pod. 
Forsyth r. Forsyth (1891) 61 L J. P 13, 
[1891] P 303 ; 65 L T 556. 

.teune, J. — It is true that m that case [A w»- 
neley v Nunneley'] the parties appear to have 
had an English donncil The learned nidge 
mentioned the fact that the wife, being Scotch 
originally, acquired her husband's English 
domicil ; hut his language appears to show 
clearly that the principle of Ins decision was 
that sect 5 of the 22 & 23 Viet c 61, gave power 
to vary the settlement, although it was Scotch, 
and was to be interpreted accoidmg to Scotch 
law — p. 14. 

A nil nee past, 

Noel v. Noel (1885) 54 UP 73 , 10 P D. 
179 : 39 W. It 552 HANNlCSr, P., dis- 
cussed. 

Meiedvth i. Heredyth and Leigh (1895) 64 
L J. P. 34 , [1895] P. 92 , 11 K 651 ; 72 L T 
898 , 48 W E 304 —jeune, P. And, see pod. 

Noel v, Noel, commented on but followed 
Branton Lay v Branton Day and Erskme 
(1898) 78 L T. 358.— JEUNE, P. 

Noel v Noel, principle applied. 

Harrison v. Harrison (1887) 56 L J P 76 , 
12 P D 130 , 57 L. T 119 ; 35 W. E. 
703 — butt, j., not applied 
Savory r. Savory (1899) 79 L T. 607 — C A 
LINDLEY, M It , CHITTY aild V WILLIAMS, L JJ 


Noel v. Noel; Crisp v Crisp (supra, 
col 1222) , Forsyth v Forsyth (supra') 
Pollard v. Pollard (1894) 63 L. J. P 104 
[1894] P 172 ; 6 K 694 ; 70 L T 816 - 
jeune, p , and Hipwell v Hipwell (1892) 
61 L J P S4 , [1892] P 147 , 67 L. T. 
896— butt, p,, considered. 

) 68 L J P. 33 

—BARNES, J 


Hartopp r. Hartop’p (1899) 6 
£1899] P. 65 , 80 L. T 297.— BA1 


Pollard v Pollard, followed us to routs 
Whitton i. Whitton (1901) 71 L J. P 10 , 
[19U1>P 348 ; 85 L T 646 — .TEUNE, p 


the Court has exercised the powqv under sect 5 
of the [Matrimonial Causes] Act of 1859 m cases 
wheio there nevei hod been issue of the moi- 
liage In these cases the point, docs not seem to 
have been much, if at all, discussed , but in 
Wignoy v. Wigney (supra, col 1222), the ques- 
tion was directly raised and aigued, and, 
according to Sir Q JcsscI, the amendment 
contained m the lattei bection wtis not expiesscd 
in the most artistic way, because, wlieic theio 
were no clukhen of tile marnage there could be 
uo potent to whom the former section could in 
teims apply , but what was meant, of course, 
was that, where theie were no oluldion, the 

E ms to he benefited were tile divorced hus- 
and wife This seems a direct decision of 
the C A on the point , it was followed by the O. A. 
in Ptmsmiby v Pmsonby (supra, col 1222 ), . . , 
Now it is said that the jointure runtohorge and 
term could only come nito force if the marriage 
should take effect, and that as the marriage has 
been declared void it did not take effect, and the 
jointure reutcharge and term cannot corue into « 
foice, and the settlement was without con- 
sideration Bames, J says that Chapman v 
Bradley (supia, col. 1221) and Pawsim v, Brown 
(supra, col 1222) suppoit these reasons I agree 
with Barnes, J. ns to the effect of these cnscs, 
except that, as a deed does not lcquiia con- 
sidciatmn, I should i ather have said the condition 
had not happened on winch the deed was to 
take effect than that the deed was without 
consideration But I do not agree with Barnes, 

J as to the xesult , foi, as I have already said, 
inasmuch ns all mariiage settlements are subject 
to the condition of marriage, if one weiu to hold 
that the Couit cannot under sect 5 apply 
settled property for the benefit of the wife anti 
children unless there has been a valid marriage, 
it would be to hold that the powers of scot. 5 can 
never be exeioised m the ease of a decree of 
nullity, hut the section says that the powers 
may he exercised in such a ease. This, in my 
opinion, by necessary Implication gives the Court 
the power to vaiy the settlement to this oxtont. 
— p. 150 HALSBURY, L.C. and A. 1. SMITH, L.J. 
concuned. 


Crisp v Crisp, not applied, \ 

Whitton v Whitton, approi ed j 

Blood i>. Blood (1902) 71 L J P 97 ; [1902] 
P. 190 , 86 L T 641 , 50 W E. 647 , 18 Times 
L B. 688.— c a. Collins, m r., bTirlinu and 

002EN8-HARDY, L JJ 


Thomas v. Thomas (1860) 29 L J. Mat. 
160, n ; 2 Sw. & Tr 89 ; 2 L. T. 438 , 8 
W B. 504 , Bird v. Bird (1866) 35 L. J. 
Mat 102 ; L. E. 1 P 281 , 14 L T 860 ; 
14 W. E. 1023 , and Oorrance v. Corranoe 
(1808) 37 L J Mat 44 , L E 1 P 495 , 
18 L T 535 , 16 W E 893, referred to. 
Farrington v. Farrington (18S6) 55 L J P. 
69; 11 P. D. 84— butt, J , and Mere- 
dyth v. Heredyth and Leigh (supra), 
discussed 


Dormer (otherwise Wand) r Ward (1900) 69 
L J. P. 144; [1901] P 20, S3 L T 656, 49 
W. It. 149— ca ; retentntf 69 L J P. 65 
[1900] P 130 , 82 L T, 4tj# , 48 W B. 524.— 

BARNES, J. 


V WILLIAMS, L.J — Farrington v Farrington, 
A. y M (supra, col. 1221) (n nullity case), and 
Meredyth v Heredyth are all eases to show that 


Heredyth v. Heredyth and Wynne v. Wynno 
(1898) 78 Jj. T. 79G,— jeune, p,, dis- 
tinguished 

Walpole v. Walpole and Goddard (No, 2) 
(1901) 70 L. J. P. 49 , [1901] P 106 ; 84 L. T, 
727 

jeune, p, — I am afraid I can hardly deal with 
this case in the same way as m Meredyth v. 
Meredyth. The two cases are distinguishable, 
because here, if the, respondent’s life interest is 
extinguished, as admittedly it should be, the 
petitioner does not himself acquire an absolute 
internet, and has not power to dispose of this 
property. His next-of-km still would have an 
interest in the piopeity under the Statute of 
Distubutions, and if I were to destioy their 
interest, I should be extinguishing the interests 
of persons entitled to property and whose con- 
duct is in no way impugned In Meredyth v 
Meredyth I thought that, although Noel v. Noel 
(supra, col 1223) showed that the Court will not 
disturb settlements further than the alteration 
of cneumstances warrants, and will respect 'the 
interests of persons whose conduct has not been 
impugned, still I cpnsidered myself justified m 
going the length of giviijg the property wholly 
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.mil absolutely ’to the petitioner .So in Wynne 
v. Wynne the wife obtained tlio whole property 
. . It was only in the event of the wife not 
disposing nt the prnpoity that the lnteiests of 
the next-of-kin would have come into opeintion 
in that case — p ill 

* Chalmers v Chalmers (1802) 08 L. T 28 ; 

1 It. 501 —jeune, p., apprmed. 

Ilubbnid (otherwise llogSrs) r. Hubbaul (1901) 
70 L, J. r 81; [1901] P. 157; 81 L T. Ill — 
C A. RIGBY, V WILLIAMS and STIRLING, L.JJ * 


Protection, Order 

Dawes v. Creyke (1885) 51 L J. Ch. 1096 , 80 
Cb J) 500 ; 58 L T 292; 33 W It 869.— 
Bacon, v -o , and Cooke v Fuller (1858) 
26 Beav. 99.— ROMILLY,M R , distinguished 
Waite r Morland (1888) 38 Ch D 185 , 67 
L. J. Ch, 655 , 59 L. T 185 , 30 W R 181 —a A. 
*■ cotton, L ,t, — In Insole, hire (supra, col. 1221), 
the property was a revei aionary interest on 
wife which came into possession after the decree 
for judicial separation, and there it was pioperly 
held that she took it ns a feme solo. That case 
has, therefore, no application to the present 
Then in Coward mid Adame' Purchase, In re 
(supra, col 1221), thoie was a legacy to the wife 
which became payable before the protection 
ordci , but it was not reduced into possession by 
the husband, and after the protection ordci the 
person liable to pay it paid it to the wife ; and 
the M.R. held he was justified in so doing. 
That is intelligible, but it does not govern the 
present ease. ... It is not necessary for us to 
express any opinion upon that decision [Dawes w 
Creyke J,but there, m fact, the property did come 
to the wife aftoi the docieo, and it does not 
govern this ease , We are not bound by that 
decision [Cocke v Puller'], and if it has the 
effect' contended for by the appellants I should 
decline to follow it No doubt it was very 
similar to this ease. A wife was deserted by her 
husband, and afterwards hei father bequeathed 
a fund to her foi hei separate use withont power 
of anticipation , and she subsequently obtained 
a protection order Lord Romilly held tliht she 
was entitled to payment of the fund free from 
the restiaiut on anticipation. There may have 
boon circumstances that justified the decision, 
but the oaso is very shortly leportod, and the 
reasons for the decision are not stated— p 137 
LINDLEY, L.J.— That case [Coolie v Fuller] 
was not decided under sect 25 [Di voice aud Matri- 
monial Causes Act, 1857], but under sect 21, 
which has reference to a protection order, and is 
expressed m diflcient terms,— p. 188. BOWEN, 
L.J. concurred. And see post. 

Dawes v. Creyke, discussed. 

Davenport r. Marshall (1901) 71 L J. Ch. 29 , 
[1902] I Ch 82 ; 85 L, T. 840 ; 87 L. T. 432; 
50 W. R. 39,— BUCKLEY, j. * 


Davenport v Marshall, explained and not 
applied 

BankeS, lure, Reynolds r. Ellis (1902) 71 L J 
Ch 798 ; [1902] 2 Ch 833 , S7 L T. 432 , 60 
W.*R. 663 —BUCKLEY, J , 


Waite v. Morland (supra"), J allowed. 
Hill v. Cooper (’""'" T T " “ 
[1893] 2 Q, B. 85 ; 


t. 418 ; 69 L. T. 216 ; 4 


W R 500 , 57 J P 663 — C A ESHER, M H , 
LOPES and A L SMITH, L JJ 

Hill v Cooper, distinguished [ 

Hughes, In le, Brandon i. Hughes (1897) 67 
L J Ch 279 , [1898] 1 Ch 529 ; 78 L T 132 , 
16 W. R. 502 ; affirmed, o A lindley, m.e , 
RIGBY and V WILLIAMS, L.JJ 

ICEKEWICH, J — Hill v. Cooper decided 
that a marued woman who has obtained a pro- 
tection order is still a married woman, and if you 
once find that, then as to any sepaiate propeity 
settled subject to a restiamt on anticipation that 
icstiamt still holds good as legards what was so , 
settled befoie the date of the protection order. 
This is under sect 25 [Matrimonial Causes Act, 
1857], whcie theie aie woids of futurity . I 
am not dealing with property, I am dealing with 
contract — p. 281 

Woods v Woods (18S4) 10 P D 172 ; 33 
W. R. 323 , 50 J. P 199 -butt, J, 
followed. 

Powell i. Powell (1889) 14 P. D. 177 ; 81 L T. 
436, 63 J P 519— BUTT, J. 

Powell v Powell, overruled, 

Jones r Jones (1895) 64 L J P 84 ; [1895] 
P 201 , 11 R 614 ; 72 L. T 662 , 48 W. R. 656 , 
59 J. P. 890 — jeuNe, r and BRUCE, J 


Jones v Jones, explained 

Woodhead v Woodhead (1895) 11 R. 069; 
[1895] P. 343. 

jeune, p. — All my biothei Bruce and I there 
meant to say was, that although the outers then 
undei consideration had been made at the same 
time, they were not all parts of a criminal proceed- 
ing so that the husband’s month would be^shut on 
the subject of his means, and he would have 
been unable to give evidence on that point — that 
seemed to us a contention that could not possibly 
be maintained, raoie especially as upon ai(y 
application to vmy the oulei he could be lieaicl 
We never intended to say that after a conviction 
of an aggravated assault there could be % subse- 
quent application for an older foi cohabitation, 
oi foi the custody of children, or foi mainte- 
nance — p. 661 barnes, J concurred. 

Sec now Summary Jurisdiction (Mamed 
Women) Act, 1895 (58 & 59 Piet c. 39) 

Mudge v. Adams (1881) 50 I, J P 49 , G 
■ P D 54, 41 b T. 185 , 29 W R 307 — 
HANNEN, 1> , discussed. 

Cargill v Cargill (1858) 27 L J Mat 69 , 
1 Hw &Ti 285, 4 Jur (ns)764, 6W.R. 
870 — sir c oresswell, appeared, 
Matthew v. Matthew (1869) 19 L. T G62,~ 
SIR J WILDE, applied 

Mahoney v. M'Carthy (1891) 61 L. J T. 41 , 
[1802] P. 21 —JEUNE, J 


■ Hall, Ex parte (1858) 27 L, J. Mat 19 —sir C. 
ORESSWELL, lollmoed. 

Morns, In re (1902) 71 l, J P. 56 , [1902] P. 
10 1 , 86 L T. 596— JEUNE, P 


Summary Jurisdiction ’ * 

Reg. v Huggins (1891) 00 L J. M. C 139,— 
Coleridge, c J and mathew, J Sen Summary 
Jurisdiction (Mamed Women) Act, 1895 (58 & 59 
Viet, c. BB), s 12. 
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Reeve v Yeates (1862) 81 L. J M C 241 , 
1 H & C 435 , 8 Jur (US.) 751 1 10 \V R 
779 —EX , applied 

Ellis t Ellis (1896) 65 L J 1’ 121 , [1898] 
P 251 ; 75 L T 390 , 45 IV 11 144 , 60 J P 
823 — jeune, p nncl barnes, J. 

Ellis v Elbe, apprmed , Medway v Medway 
(1900) 69 Jj. J P 56 , [1900] P. 141 , 82 L T 
627, 48 W Tv 622, 64 ,T P. 120— JEUNE, P 
and BAHHE.S J , lolhm ed , Rowlands r Rowlands 
(1902) 86 L T 125 — jeune, p and BAENES, J 


Alimony and Maintenance 
Latham v, Latham and Getlun (1861) 30 L J 
Mat 163; 2 Sw & 'l'r 29S , 7 .Tm. (NS) 219 , 
4 L. T 80S , 9 W R 680 —silt a creShwell, 
doubted , Laxton r Easton (1861) 80 L. J Mat. 
208. — SIR C. CUESSIVEBB , disci/ned, Ousey i 
Ousey and Atkinson (1875) 45 L. J P. 33 j IP D 
56 (jmif, col 1235) 

Latham v. Latham, in envied 
Ellis i Ellis (1883) 8 P D 188 ; 52 L J P 
99 ; 40 L T 223 . 81 W 11 942— O a. 

cotton, h ,T. — The question we have to deal 
with is whether during the period between the 
deciee mm and the hnal deciec alimony can be 
gi anted Until the final decree the Covut can 
make no permanent piovision for the wife , there- 
to c it seems lcasonable that it should have 
power to make some temporary provision For 
this lea-on, independently of authority, I should 
come to the conclusion that the order appealed 
ftom was right Latham v Latham is no doubt 
an authunty against it, but that is not binding 
upon us If it had been generally followed it 
might not have neen light todiatmbthe practice 
Rut it is not so In Laxton v Laxton, the same 
judge who decided Latham v Latham seems to 
[give doubted its concctncss, and said that it 
ought to be consideied again Lae tun v Laxton 
is an authonty foi the view that an application 
to peimanent alimony before the final deciee is 
premature, l’heiefore, I think, we aic justified 
in overruling Latham v Latham — p 189 
BOWEN, h J. to the same effect 

Ellis v. Ellis and Laxton v Laxton, refereed 
to 

Stanhope r Stanhope (1886) 55 L J P 86 ; 
11 P. D 103— c A See post, ool 1236 

Wells v Wells and Hudson (1864) 33 L J 
Mat. 151 ; 3 Sw. & Ti 542 ; 10 Jui (ns) 
755; 10 1 T. 696. — bin .T tvibde, dm- 
naxed. 

Ellis v Ellis, rtixtingvixhod 
Dunn >• Dunn (1888) 13 P D 91 , 67 L J. P 
58 ; 59 L T. 385 , 36 W R 589.— O A. 

cotton, B J — The question is whether Wells v 
Welle lays down a binding rule that after the 
verdict of a jury has established the adultery of 
a wife, she can as a matter of right claim that 
alimony pendente hte which lias been allowed 
her shall go .on till tile period during which a 
new trial can be applied for has expired. In 
fl'e/ls v Tf elf» tlieie was nn«motion for a new 
trial , in the pic-sent case a motion for a new 
tnal has been refused Wedonot find on inquiry 
that Welh v Wells has been treated in the 
Divorce Court as establishing such a general 
inle as is contended for — that, although the wife 


lias been found guilty, the alimuny must go on 
till the case is finally disposed of . Mint v 
Jilin was an entirely different case. The wife 
there took the pioceedmgs against, her husband, 
and she had in no way forfeited her lights 
against him The case was one where it would 
bepiopei ultimately to giant peimanent alimony, 
and we thought it luasonablc that m the mean- 
time she should have niteimecliate alimony — 
p 92 lindley and ibowen, LJJ concurred 

* Bira v Bird (1753) 1 Lee 209, followed. 

Blaokmore v. Mills (f. c. Blaokmore) (18(58) 
18L.T 586 ; 16 W. R SOt.— SlUJ wilde, 
explained. 

Foden r Foden [1894] P 307 , 68 L. J. P. 168 , 

6 E 388 , 71 L T 279 ; 42 W R 689 — c A. 

hrrsohebb, no — Under the circumstanoes 
of that case [Llacltmarc v Mills] it may have 
been quite right to refuse to giant alimony. 
But X do not think Lord Penzance meant to lay 
down that the Court hud no jurisdiction to , 
grant alimony in a suit foi nullity on the ground 
that the mamnge was void ah initio , if he (lid, 

I cannot agiee with him In Lied v Lied, in 
1753, Hu G Lee, the then judge of the Court ot 
Aiclies, in a suit for nullity of marriage, brought 
by the husband on the ground that at the time 
of ihe mauiage the wife, had another husband 
living, a de facto nitunnge being admitted, held 
that the husband must bear the expenses of the 
wife Su Q Lee said that, as there was no 
piccedent, he must detcimine the case upon tho 
geneinl principles of law and reason And he 
added, “1 must presume, until the oontiary 
appeared m evidence, that she was his wife 
de jure, as well as tie fauto, for otherwise she 
must be guilty of bigamy, and is a felon by 
stat of Jac 1 ; but the law presumes, on thu 
coutiaiy, eveiybody to be innocent till they am 
found guilty ” That was, no doubt, the first 
decision of the kind Rut it appears to have 
become aftenvauls the bottled practice of the 
ecclesiastical coiuts to giunt alimony to a wife 
pending suit In all cases of this kind, unless 
theie was some special reason to the oontiary. 

In ray opinion, the practice is m accordance 
with reason and good sense — p 312 
Bindley and davey, B jj. to the same effeot 

Haviland v Haviland (1863) 32 L J Mat. 
67 , 3 Rw k Ti 114 ; 9 Jur (ns.) 208 , 

7 L T 757 , 11 W. R 660— SIB O ORISSH- 
welt,, commented on 

Bonsor r Bonsor (1897) 60 L J I' 35 , [1897] 
P. 77 , 76 L T. 168 , 45 W R 394 
JEUNE, r — It was signed before me that the 
husband’s income of 1101 a month is a voluntary 
allowance from Ins bi other, and that, theiefore, 
it ought not to be taken mto account m fixing 
alimony, and reliance was placed on Haviland v 
Hai Hand. Ithereforeieseivedjudgment, because 
I wished to ascertain by an examination of tho 
authorities and by inquiry whether it has been 
since the date of that ease the practice in the 
Registry to exclude from then calculations all 
mcomeb to which the lecipionts have no legal 
claim I am informed that it has not , but, on 
the euntraiy, ill many cases lyich incomes have 
been taken mto calculation Not only dd I 
think it right that tins should bo so, but I can 
easily undeihtand why JIanland v, Haviland 
has not been considered to forbid such a practice. 

—p.86. 
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Bonsor v Ronaor, referred to 
Nott v Nott (0)01) 70 L J P 94 ; [19011 
r 211 , 84 L. T 57.1 , 65 J. 1‘ 878 — JEUNE, p 


Vanderguoht v. De Blaquiere (1S39) B 
Myl 4c (Ji. 229, 3 Jm 1 llli — COTTEN- 
ham, i.o , varying , (1888) 7 LJ Ch 
270. 8 Sim. 315. 2 Jm 738— v-c., 
" Stones v Cooke (1885) 8 Sim 821, n — 
, lyndiiurst, i,u , mersmg (1S84) 3 
L J. 011 225 ; 7 #nn. 22 — v -c , and 
Presoott v Prescott (18G9)20L T 831 
—Hiu j wilde, referral In 
Robinson, In le (1881) 53 L. ,T Oh 98G , 27 
Ch D llil), 5M, T 737; 33 W R 17- 

BAOGALLAY, COTTON til id LINDLEY, L.JJ. 


Presoott v. Presoott, applied, 

Robinson, In re, referred to 
Linton v. Linton (1885) 51 L J. Q B 529 , 15 
Q. 11. D. 239. 52 L T. 782 , 38 W R 711, 49 
J T 597.— 0 A BRETT, M.ll, BAGQ ALLAY and 
IlOWEN, L.JJ. 


Robinson, In re ; Hawkins, In re, Hawkins, 
Ex parte (4893) [1894] 1 Q B. 25 , 10 
11. 29 ; 09 L T. 709 , 42 W R 202 ; 1 
Mftlisnn 0,— V WILLIAMS and KENNEDY, 
,T,r. ; and Jardine v Jardine (1881) 51 
L J l> 4 , 0 P D 213 , 80 W. 11. 91.— 
0. A. COLERIDGE, OJ, HANNEN, P and 
SIR U. PHILLIMOUE, dine limed 

Watkins r Watkins (1890) 05 L .T P. 75 , 
[1890] V 222 , 74 L, T. 680 ; 44 W It 077 — 

0 A BINDLEY , LOPES Rlld KAY, L JJ 

Watkins ? Watkins and Hawkins, In' re, 

di \eussed 

Kerr v Kun (1897) 60 L J Q. B 838, 
[1897] 2 Q B. 439; 77 L T 29, 46 W R 4b. 

—HAWKINS and V WILLIAMS, JJ. , WRIGHT, J. 

dissenting, 

Dart v. Dart (1803) 82 L. J. F. 125; 3 
Sw. & Tr 208 , 9 Jur. (N.8.) 474 ; 11 
W. It. 551 —Slit O CRESSWELL , and 
White v White (1859) 1 Siv. & Tr. 591 , 
0 Jur (N a ) 28 , 1 L T. 197, men uled 

Prichard r Prichard (1804) 8 Sw &Tr. 528; 
lOJui (N s.) 830 ; reported an Pieltai r] » rickaid, 
33 L, J, Mat 158 ; 10 L. T 789 , 18 W R 188 

—Blit O, CRESSWELL. 

[Dart v. Dart and Wlute r. White , where it 
was laid down that the Court has no jurisdiction 
to Older that a husband who obtains a decree ol 
judicial separation h,y reason of hib wife’s cruelty 
should make any pi ovision for her maintenance, 
are overruled by Prtalmrd v. Prichard , and the 
Comt will expect some provision to be made for 
the maintenance of the wife in such a case.] 
Oarew v, Carew (1891) 61 L. J P 24 , 
[1891] P. 800 ; 65 L. T 167 —jeune, J , 
distinguished 

Tonge v Tange (1891) 61 L J P. 87 , [1892] 
P. 61 ; 67 L. T. 390,— JEUNE, J, 

Tonge v. Tonge, dismissed and applied. 

Sykes n. Sykes (1897) 66 L J P 162 , [1897] 
P 306 , 77 L. T 1 50.— c.A. lindley, ludlow 
and ohitty, l j,t 


jeune, p — In tygli et> v Sykes it wab suggested 
by Lord Ludlow and Chitty.L JJ that a pioper 
way to look at a matter of this kind is to ask 
oneself what would be an adequate jointure, or 
dower, to he allotted to the wife by her husband 
in case of his death .is his widow With 

legaul to the second question, as to whether or 
not the dnm sola et casta clause should he inserted 
in the deed, 1 desue to follow in the most amplu 
way I can Wood v Wood, the decision m which 
somewhat modified the earliei case ot Gladstone 
v Gladstone [supra, col. 1222) — p 17. 

Morris y. Moms (1861) 31 L J. Mat. 33.— 
BIRO CRESSWELL, followed 
Stanley i. Stanley (1898) 68 L. J. P. 7 , * 
1 1898] P 227 , 79 L T. 104 — barner, J. 


Vioars v. Vloars (1859) 29 L. J. Mat. 20 — 
biro cresswell, oi errulcd, 

Sidney v. Sidney (18(17) 86 L. J. Mat 73.— 
H.L (E ) CHELMSFORD, L O., LORDS 
ORANWORTH, WESTBURY and OOLONSAY , 
oioi ruling (I860) 35 L J. Mat. 46; L. It. 
IP 78 , 13 L T. 082 , 14 W It 317 — 
CA., loti wli re i cried 34 L J. Mat. 122 , 
4 Sw. & Ti 178 , 11 Jur (N S ) 815 , 12 
L. T. 826— LORD PENZANCE, discussed 
Bradley rs. Bindley (1878) 47 L J P. 53 ; 3 
P D 47 ; 39 L. T. 203 , 26 W. R, 831 — 
HANNEN, P. And see Ousey r. Ousey (col 1235). 
Shorthouse v. Shorthouse (1898) 78 L T. 
687 .— jeune, P , ajfirmed, 79 L T 366 
— C A LINDLEY, M R , CHITTY and Y. 
WlLLIAMb, l.jj., distinguished 
Smith i Smith (No 2) (1898) 79 L T 124 — 
JEUNE, P. 


Hanbury v. Hanbury (1894) 63 L J. P. 105 , 
[1894] P 816 , 6 R 591 ; 70 L T 569 ; 42 W R. 
434.— O.A. LINDLEY, LOPES and KAY V L.JJ ; 
nary i ng [1894] P 102 —jeune, p , appeal 
compromised, [1895] A. O. 417; 11 R. 303, 
72 L T 480.— HL. (E.) HERSOHELL, L O., 
LORDS WATSON, MAONAGHTEN and SHAND * 


Sidney v Sidney (1867) 17 L T 9 — 
m alins, v -o (and see post ) ; and Noakes 
v Noakes and Hill (1878) 47 L. J’ ?. 20 ; 
4 P 1). CO , 87 L. T 47 , 2b W R. 284 — 
HANNEN, P., discussed and distinguished 

Newton e Newton (1885) 55 L. J. P. 13, 11 
P. D 11 , 84 W. R. 128.— HANNEN, P. 

Newton v Newton, refei red to. 

Armytage a. Armytagc (1898) b7 L. J. P 90 , 
[1898] P 178 , 7£iL T. 689— BARNES, J. 

Sidney v Sidney ( supra ), followed. 

Newton v. Newton (1895) 65 L. J P. 16 ; 
[1896] P 36 —BARNES, J. 

Robertson v Robertson (1883) 8 P D 94 , 
48 L.T. 590 , 31 W. R 662.— c.A. jessel, 
mr., lindley and bowen, l.jj., con- 
sidered. 

Ashcioft r Ashcroft (1902) 71 L J. P 126 , 
[1902] P 270 , 87 L T 229 , 18 Times L. R. 821. 

— OA. Y. WILLIAMS and MATHEW, L.JJ 


Pioeeedinps 


Sykes v Sykes and Wood y Wood (1891) 60 
, L. J I\ 06 , [1891] P. 272 , 04 L. T 580 
C.A. LINDLEY, BCWEN and KAY, L JJ., 
followed. 

Kcttlewell r. Kettlewell (1897) 67 L. J. P 16 ; 
[1898] P. 3 88 , 77 L -I 681. 


Charles v Charles (1866) 36 L J Mat. 17 , 
L It. 1 la 260 , 15 L T 416.— LORS 
PENZANCE, adhered to And see Bradley 
v. Bradley (supra) 

Wilson v. Wilson and Howell (1871) L It 2 P. 
341 , 41 L. J. Mat 1 ; 25 L T 000 , 20 W R. 125. 
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lord Penzance — Upon the question of the 
validity of the rules made by the judge ordinary 
alone, I adhere to what I said in Charles v. 
Charles [The judge ordinary read his judg- 
ment upon this question in that case ] To this 
I have only to add that I agree with my brothel 
Pigott, that if the 1st section of the 23 & 24 Viet 
e 144 had been confined to confeiring upon the 
judge ordinary the poweis of the “full Court” 
there might be ground for the suggestion that 
the expression “full Court” was used in a 
technical sense as meaning the thiee judges who, 
before the passing of that statute, sat to heal 
suits for dissolution and nullity There was no 
r statutory definition of the full Couit, but it 
consisted, of a certain numbei of judges, of whom 
it was necessary that thiee should be piesent 
But the section goes on to say, “or by three or 
more judges of the baid Court ” Now, the full 
Court never consisted of moie than three judges. 
Something more, therefore, was intended than 
the full Court of Ihtee judges. It seems to me, 
therefore, that under this section also the judge 
ordinary alone has powei to make the lules — 
p. 350, 

BRAMWELL and PIGOTT, BB. to the same effect. 

Bawden v. Bawden (1862) 31 L. J. Mat 94 , 

2 Sw. & Ti. 417 , 8 Jur (N S.) 157 ; 6 L. T 
27 , 10 17. R. 292.— sir 0 cresswell , 
BRETT and KEATING, JJ., dissenting , 
dtsapproied. 

Mordannt v Honcrieffe (1874) 43 L, J Mat 
49 ; L. R 2 H L (Sc) J74 , 30 L T 649 , 23 
17 R. 12.— he. with the Judges, reierslng 
S.C., nom. Mordaunt i. Moidaunt : 39 L. J Mat. 
57; L R 2P 109 , 28L.T 85 , 1817 R. 845 — 
LORD PENZANCE and KEATING, J. ; KELLY, 0 B 
dissenting 

BRETT, J — The importance of the decision of 
Sir C. Cresswell m Bawden v Bawden is theie- 
f ore attacked It was said by the learned counsel 
at the bar that it was a pauper case, and there- 
fffie, probably, any reason was thought sufficient 
to get lid of the suit. To anyone who knew the 
late Sir C Cresswell, his chivalrous honour, his 
intellectual ardour foi light decision in matters 
of law, and his utter disregard and contempt for 
superior station of parties in litigation, such an 
assertion is not merely deplorable, it is, to use 
the mildest word, futile. The authority of 
Bawden v. Bawden cannot he diminished one 
iota by the only refutation of it which has been 
suggested. Your lordships must deal with that 
case upon the footing that iff was as much a 
deliberate and carefully-considered opinion as 
any ever given by that learned and conscientious 
judge.— p 65. 

seating, j. to the same effect. 

kelly, c.B. — It may be convenient here to 
refer to Bawden y. Bawden , in which Sir C 
Cresswell, undoubtedly a judge of gieat learning 
and high authority, decided that a suit like this 
could not be proceeded with against a respondent 
who had become insane But this decision, if 
it can be called a decision, was certainly pro- 
nounced under clicnmstances detracting from 
the weight to which it might otherwise have 
been entitled. The respondent was a paupei 
Ijjnatic m a woiklioube, and *er guardian the 
overseer of the parish. We find no tiace of any 
argument at the bar, and no reasons delivered 
from the bench A case was refeired to as a 
supposed precedent, which turnB out to have] 


been no decision at all And if the view which 
I take of the Act ot Parliament, under which 
this piocceding was instituted, be correct, the 
case itself stands alone, as an example of a Couit 
taking upon itself to put all end to a suit law- 
fully instituted, by an arbitrary act, unautho- 
rised by the common law, and directly opposed 
to the piovisions of an Act of Pailiamcnt — p (lit 
LORD CHELMSFORD —GlCat StlOSS has been 

laid on the judgment of Sir 0. Cresswell" in 
Bawden v, Bawden , and of Loul Penzance in 
tjie piesent case, as proceeding horn judges of 
the highest authority, and moie particularly 
conveisant vuth the procedure of the Divdico 
C ourt But, as the question before your loul- 
ships depends entirely upon a judicial construc- 
tion of an Act of Parliament, those eminent 
judges cannot derive any peculiar advantage 
from their expeiieace of the piactioe of that 
Court — p 65. 

LORD HATHERLEY.— I ought not itl Ollllt 
noticing Bawden v Bawden The decision 
there adds the weight of Sn 0. Ciesswell's 
opinion to that of the minority of the judges in 
the piesent case, and of the judge ordinary, and 
I admit that weight, and regaul Ins judgment as 
worthy of all respect , but whore no argument 
could be had on one side the weight of all deci- 
sions must bo greatly impauod — p, 70, 

Mordaunt v. Monorieffe, discussed 
Bakei r. Baker (1880) 49 L J P 49 , 5 P, T>. 
142 , 42 L T. 832 , 28 W R. 6,10,— HANNHN, P , 
affirmed, 49 L J P. 83 , 6 P. D. 12.— a a cole- 
ridge, C J., HANNEN, P., and SIR R PHILLIM0RK, 
Redfern r Redfem (1890) 60 L J P 9 , 

^ P 139 , 64 L. T 08 , 39 17. R 212 ; 55 
7 —0 A LINDLEY, BOWEN and TRY, L JJ 

Baker v Baker, disease \cd. Stanhope v Stanhope 
(1886) 5.1 L. J r 36 , 11 P. 108.— O.A. (post, 
col 1236) , followed, Bun ell i\ Bon ell and Blake 
(1900) 17 Times L. R. 41 —BARNES, J. 

Triibner v. Trttbner and Onstiani (1889) 59 
L J P 56, 15 P. D, 21; 62 L. T 186 ; 
38 W R 464 , 51 J. P. 167.— BUTT, j., 
followed 

Stumpel !, Stumpel and Zcpfol (1900) 70 
L. J. P; 6 ; 17 Times L R. 17.— jeune, p. 

Crawford v. Crawford and Dilke (1886) 55 
L T 305 ; 84 W. R 677 —o A cotton, 
LINDLEY and LOPES, l. JJ,, affirming 55 
L. J. P 42 —hannen, P , referred to'. 
Grieve r. Giieve (1893) 1 li 083 , 63 L J. P 
29 ; [1898] P 288 , 62 L T 462 
jeune, p — Crawford v Crawfmd was a ease 
decided on very special grounds — p 538. 

Grieve v Grieve, fallowed. 

Carew r Carew (1893) 63 L. J. P. 74 , [1894] 
P. 31 , 6 R. 662,— BARNES, J. 

Grieve v. Grieve and Carew v. Carew, 
» explained. 

Wheeler v Wheeler and Rhodes (1889) 58 
UP 65 , 14 P D. 154 , 61 L. T, 300.— 
butt, J , distinguished , 

Harfop r.Harrop (1899) 08 L J P 58 , [1899] 
P 61 ; 80 L. T 1J1 L „ J 

BARNES, J — Since tf.ie [Matrimonial Causes] 
Act of 1868, the question has arisen in three 
cases In Gnere v Grieve and Carew v. Carew 
j persons charged with adultery by the Queen’s 
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Pi odor nought to mlei voile, but then applications 
were refused T think the ground of those 
decisions is’ Unit there wus no power to allow 
them, us intervention Is only permitted in the 
specific eases, which arc piovuled for undei 
sect 28 of the [Miitumonial Onuses] Act of 1857 
. . In Wheeler v, Wheeler anil Modes a person 
oil urged, like, the applicant, by a respondent with 
adultery, applied for leave to mteivene In 
that" case tlic answer, though it did not m terms 
claim cross-relief against, the petitioner claimed 
‘■such further or other relief as to the Couit may 
seem fit,” and this being so, the judge held that 
it was in effect ^ cross-petition, and allowed the 
application, basing the decision on this very 
ground, and ,ib I read Ins judgment, expiessly 
declining to decide the point raised. My im- 
pression is that he thought that the respondent 
could have been compelled to cite the applicant, 
and that it did not much matter whether he was 
citei,! or allowed to iuleivono. — p 159 

< Harrop v, Harrop, npproied ami followed, 

Lowe r, Lowe (1899) (18 L ,T, P. (10 ; [1899] 
P. 201; 80 L T. 575; -17 W B 553s-CA. 
Limit, FA’, M.R., RIUBY and COLLINS, L JJ. 

Glennie v Glennie and Bowles (18G3) 32 L J 
Mat. 17; 3 Sw &Tr 109; 7L.T. B9(i,n„ 11 
W. 11, 28 —silt 0 Ckkhswell, duapproi etl. 

Allen r Allen and Bell (1891) 03 L J. P 120 , 
[1891] P. 218 ; (i li 597 , 70 L. T 783 , 12 W. B 
5 19.— O.A. 

I, Ol’ES, L .J. (for self, lindley and icay, L ,tj ) — 
Whatever may have been the gionnds for the 
decision ot Glennie v Glennie at the time it was 
decided, we entertain grave doubts if it can be 
supported, and whetlioi any practice m accord- 
ance with it can be maintained aftei the 
Evidence Eui thor Amendment Act, 1809, — p.124. 

Brown v Brown (1801) 33 L. J. Mat. 203.— 
Slit J WILDE, followed, 

Vallentmo i\ Vallcntine (1901) 70 T, J. P. 89 ; 
[1901] P 283 , 85 L T. 171.— JEUNE, P. 

Bruoe, Ex parte (1881) 50 L. ,T. P (il , 0 P D. 
10 , 29 W v It. 171.— HANNEN, P, distin- 
guished. 

Tartl, Ex paile (1880) 31 W, E 308. » 

[In JJritco , Me parte, the solicitoi to the peti- 
tioner was allowed to swear the affidavit \eufy- 
mg a petition for divorce.] , 

butt, J — In that case the petitioner was serv- ] 
ing in the Afghan war ; but lieie he is absent 
from the country by his own will The case is 
not a precedent, and the motion must be le- 
fused,— p. 368 

Jinkings v. linkings (1807) SO L J Mat 
18 ; L It. 1 I’ 830 , 15 L. T. 512 — lord 
PENZANCE, followed 

Gill r Gill (1888) 00 L, T 712 . 37 W.B 023 
— BUTT, J. ; Bagot r. Bagoi (1890) 02 L T 612, 
— HANNEN, P 

Tollemaohe v Tollemaohe (185S) 28 «L. J. 
Mat 2 —blit O. CRESSWELL , and Pitt v. 
Pitt (186R) 37 L. ,T. Mat 21 . L B. 1 P 
llil, 17 L. T 071 —LORD PENZANCE, 

folio wed 

, Hooke v. Hooke (1858) 27 Ti. J. Mat 01 , 1 
Sw & Ti 183, * W 11 80S — sir. c. 
cress well . Muspratt v Mnspratt (1801) 
81 L. J. Mat. 28— SIR o. CRESSWELL ; 
Quioke v, Quiake (1S61) 31 L. J. Mat, 28, , 


2 Sw. & Ti 119 , 5 L T GUO —SIR O. 
CRESSWELL; Jinkings v. Jinkings {supra), 
Payne v Payne, Sodway and Eddels 
(1888) 00 L. T 238 —BUTT, J , Gill v 
Gill (supra ) ; Cornish v. Cornish (1890) 
59 L. J P 81 15 P D 131 , 02 L. T. 667 
— butt, J , and Oarryer v. Carryer and 
Watson (1805) 31 L. J Mat 17 , 1 Sw & 
Tr 91 , 11 Jui. (N.S) 352 , 13 L. T 250 , 
13 W B 507— SIR J WILDE dismissed 
Jones r Jones (1S96) 65 L. J. P. 101 , [1896] 

P 105 ; 75 L T 190— BARNES, J 

Jones v Jones, merruled, 

Saunders r Saunders (1897) 66 L. J P 57 ; 
[1897] P 89 ; 76 L. T 330 ; 15 W. B 583 — C A. " 
lindley and RIGBY, L J J ; A L. smith, L J. dis- 
senting See judgments at length. 

Jones v Jones, Pitt v. Pitt and Saunders v. 
Saunders, considered anil explained. 
Edwards v Edwards and Wilson (1897) 67 
L. J P 1 , [1897] 'P. 310 , 77 L. T 106 
jeune, p, — In Jones y. Jones I am coirectly 
reported as having expiessed to Barnes, J my 
belief that bis judgment was m accordance with 
the decisions I had previously given m similar 
cases The subject has since been under the 
consideration of the C A m Saunders v. 
Saunders, and I think it desirable to state how 
I conceive the practice now stands, having regard 
to the decision of that tiibunal, which most of 
course be followed here. The general effect of 
sect. 28 of the Act of 1837 has long since been 
deteimined. In Mitt v. Mitt Loid Penzance 
pointed out, and I gather, on the whole, that the 
same view is adopted by the C. A. In Sa tinders v 
Saunders, that the words “ alleged adulteier ” do 
not mean a peison chaiged by name in the 
petition, but that m eveiy ease where adultery 
is charged theie is an alleged adulterer, In 
othei woids, wheie adultery is alleged, ex 
neeemtnte res an adulterei is alleged, though 
it may be that lie cannot be identified wijji 
any peison, living or dead. . It has always 
appeared to me, therefore, that the mere belief 
of the petitioner founded on the insuffi- 
ciency of the evidence then befoie him, that 
a person accused of being the adulterer is not 
guilty, cannot bo sufficient to excuse his being 
made a co-respondent, because, if so, there would 
practically nevci be a call on the Couit to exer- 
cise its discretion , and I did not understand the 
language used by the learned judge in Jones v. 
Jones to state more than this. Of a principle 
stated with this' 1 exact limitation, which can 
hardly be considered a rule, I do not understand 
the C A to express dlsappioval. But if the 
petitioner can go frnthei, and satisfy the Court 
that no evidence can be obtained against the 
man accused, then the authority of Saunders 
v Saunders shows that theie may be a case 
for relievmg the petitioner from making a co- 
respondent. — p 2 

Symons v. Symons and Pike (1862) 31 L. J. P 
8-1 —BIR C. CRESSWELL, not fallowed. 

Slatei v Slater andllolderson (1900) 09 L. J. P 
IS. — BARNES, J. 

Matthews v, Matthows (1860) 29 L J. Mat 
118, 120 ; % 1 Sw A Tr 199, affirmed,* 
Sw & Tr 101 and Oloooi v Cioooi ( 1800 
2‘) L. J. Mat. ’00— SIR C CRESSWELL 
distinguished 

Green c. Green (1873) 43 L. J Mat. 60 ; L. B 
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Green y Green (supra), applied. 

Mason i Mason (1888) 52L J P.27, SP D 
21 : 48 L T. 290 , 81 W R 301 — c A, jessel, 
it ii., lindley nnrl bowen, ljj , rei ermuq 
(1882) 31 L J P 88 , 7 T D 238 ; 47 L T. 25 ; 
31 W. E 184.— IIANNEN, P. 


Wilkins y Wilkins (1S96) 65 L ,T P 55 , 
[1896] P 108 , 74 L T. 62 , 44 W E 305. 
— C A BINDLEY, LOPES and KAY, L JJ , 
explained 

Bateman r Bateman (other wise Hamson) 
'(1898) 78 L T 472. 

barnes, J — In that case the hnsband was out 
of time, anrl the 0 A had hixn, as it were, under 
then thumb It wab on that account that it 
was possible to make piovision for the wife a 
term of gi anting him an indulgence. That was 
the ground of the decision — p, 473 


Murfetty Smith (1887) 66 L J P 87; 12 
P D 116 , 67 L T 498 ; 35 W E 460 , 
SI J. P 374— COLERIDGE, C J and 
butt, J , followed 

'J'aplra r. T.idIiii and Holland (1888) 67 
L. J P 70 , 13' P D, 100 , 53 L T 925, 37 
W E 266 . 52 J. P 106— COLERIDGE, C J and 
HANNEN, P 

lewis y LewiB (1861) 30 L J Mat 199 ; 2 
8w & Tr 394 , 7 Jni (NS) 831 , 4 L T. 
772 — SIR C CEE3SWELL, refer ted to. 

Ousev i Ousey and Atkinson (1875) 45 L J P. 
33 , 1 T I) 56 , 38 L T. 789 , 24 W E. 486.— 
HASHES, P. 

Ousey v Ousey and Atkinson, applied 

Halfen (or Ilalpin, otherwise Boddington) i 
- Boddington (1881) 60 L. J P. 61 ; b P U 13 , 
44 L T. 252 ; 29 W 11. 444 — HANNEN, p 

* Halfen v Boddington, followed. 

Lewis > Lewis (1892) fill, J P. 95 , (1892) 
P. 212 ; 67 L T. 358 — JEUNE, j 


Profe V. Soady (1868) 37 L J Oh 246 . 
L 11 3 Ch 220, 16 W E 445— CAIRNS, 
L J , d ist nii/iii shed and limited 
Hulsey Hulse and Tavernor (1871) 40 L. J 
Mat. 31 , X,. E 2 P. 259 , 24 L T. 847 , 19 
W K 880 — LORD PENZANCE, uppi Oml. 
Norman i\ Yillais (1877J 2 Ex. D 359 , 46 
L. J.Ex 579 , 36 L T 788 , 23W R 780.— C A , 
reiersimj 36 L. T. 663 , 25 W. ft 658 — ex. D 
cairns, l c — As for the authorities, all thuse 
which Lava been cited m aigument aie, with one 
exception, Prole y Soad i/, unfavourable to the 
plaintiff's contention , and I do not think that 
that case affords any support to it, for I am 
utterly unable to see that it has any real hearing 
on the question of status The obseivations I 
there Ubed are these -‘I am of opinion that 
accoiding to the Act, it is impossible to hold 
otherwise than that the order nisi is the decree 
which the Couit eventually makes absolute 
against the parties Therefore, I think the 
order absolute*™ this case took effect fiom the 
date of the oidei nun, and that everything done 
ii^the interval was subject to tilt danger of being 
set aside by the ordei becoming absolute ” And 
I am of opinion that those observations were 
correct with refeience to the case with which the 
Court then had to deal It was not there 


intended to lay down as a bioad liilc that in all 
cases, and fin all purposes, the decree, upon being 
made absolute, relates back to the date of the 
order min. So to construe the above obsui ra- 
tions is to overlook the important qualifying 
woids “ill this case”, they must be eonstiued 
with reference to the pmticulai subject -mill lei 
then before the Com l Theie the question was 
whetliei a husband oi lus assignee could induce 
into possession a fumUstandmg m Conrl to the 
wife’s credit after a decieo nisi had been pro- 
nounced for the dissolution of tlic ninuiage. Itis 
one thing foi a Court, of equity to refuse to 
allow a husband, atter a deoiqg nun 1ms been 
pionounced, to reduce lus wife's elioses m action 
into possession, and thereby defeat her light of 
suivivoiship , it is quite nnotbei thing to say 
that the decree nun alters the status of the 
parties. I am of opinion then that until the 
legislature otherwise oulers, tho status of a 
married woman remains the same until the 
decree is made absolute. — p 363 bagwallay, 

1 ,T concuiied. 

brett, l.j. — U ntil tlic decree is absolute there 
is no ifccree at all On this point I think Ifulse 
v Hulse is decisive. — p 301. 

Prole v, Soady, distinquished 
Widgeiy i Tepper (1877) 16 L J Oh. 579 ; 5 
Ch D. 516, 25 W E, 726 — MALIKS, v -0., 
affirmed, c A (See pout, col 1276) 

Norman v. Villars, referred to 
Ellis o. Elhs (1883) 52 L J. 1> 99 , 8 P. D 
188.— C A. [supra, ool 1227) 

Stoate v Stoats (1861) 30 L J Mat 173, 

2 Sw & Tr 384 , 5 L. T 138 —SIR C CRESSWELL , 
referred to, Ousey v Ousey Qtupra) , applied, 
Harries r names (1901) 86 L. T 202 — 
BARNES, J. 

Grant v Grant, Bowles and Patterson (1862) 
31 L J Mat 174, 2 Hw, & Ti. 522 , 6 
L T 060,— Silt C, CRESSWELL , Ling V. 
Ling and Croker (1865) 34 L 3 Mat 
52 , 4 Sw & Tr. 99 —sir .t WILDE ; and 
Norman v Villars, discussed. 

Stanhope e Slunhope (1886) 5J5L J I’ 36 ; 11 
P U. 103 , 5 4 L. T. 906 ; 34 W. E 440 ; 50 
J P. 274) — U A. COTTON, BOWEN and FRY, L.JJ, 

Stanhope v. Stanhope, Ling v Ling, Smithe 
v Smithe and Roupell (1868) L E, 1 P. 
687 —sir J Wilde ; and Sykes v Sykes 
and Smith (1870) 89 L J Mat 52 , L E. 
2 P. 163 , 23 L. T. 2B9 , 18 VY. R 98 i.— 
LORD PENZANCE, dmussed. 

Thomson v Thomson and Uodoehmka (1896) 
65 L J P 65, 80 , [1896] P, 263 74 L T. 
801, 45 W E 134 — jeune, p , affirmed, O.A. 
LINDLEY, LOPES and RIGBY, L,JJ 

Costs. 

Flower v. Flower (1873) 42 L, J, Mat, 45 ; 
L E. 3 P. 132 , 29 L T 253 , 21 W. E. 

,776— SIR J. HANNEN, referred to 
Eoheitson r Bobeitson and Favagimsa(1881) 
“>1 L J T 5 j 6 P D 119 , 45 L T 237 ; 29 
W. E. 880— c a .tessel, Ar.n.j brbtT and 
COTTON, L JJ 

Robertson v. Robertson and Favagrossa, 
and Sometville v Somerville and Webb 
(18G7) 86 L. J. Mai, 87 , 16 L. T. 406 — 
SIR J Wilde, considered. 
jdmith v. Smith, Major and "Child (1882) 61 
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Tj ,T 1* HI ; 7 1>, n. Hi : id L. T 696 ; 30 W E 
688 . — hannen, r Bee judgment at length 
Smith v Smith, refer ml to 
N.urue r Naum' (1901) 71 T, J P 37 , 85 
U T It 10 , 05 J P. 777 , IS Times 1. E. 16 — 
BARKEN, ,T 

' Robertson v. Robertson (supra) and Holt r 
• Holt and Fleming (ISOS') 28 L J. Mat 
12 — HIR O OBlWSWStil,, followed 
Otway v Otway (1HSS) 57 L. J P SI , 13 
P D 111— a A (supra, cnl. 1219) h 

Whitmore * Whitmore (18(56) 35 L ,T Mat 
52 , Tj It 1 P 06 ; 14 L T. 171 ; 14 W It 
352 — lord penzanqe , Gladstone v, Glad- 
stone (1S75) 44 L J Mat. 46 ; L R 3 P 
260 ; 32 L T, 404.— SIR J manner , and 
Jones v, Jones (1S72) L. R 2 P 333 , 20 
W It. 320 — lord tenzanoe, d turn seed. 
Flower v. Flower ( smjfru ), and Robertson y 
Robertson, distinquisJird. And sec pout. 
Butler r. Butlei (No 8) (1890) 16 P D 126 ; 
62 L, T, 477— c A cotton, lindley and 
T.OP15H, L JJ ; nfli rm niff 59 L J P. 30, ]8 P. D 
32 , 62 L, T. 477— butt, J. 

Lynch v, Lynoh (1885) 64 L J. P. 93 , 10 
P. D 183, 34 W It. 47 — HANNEN, p , 

IkitcsT/ Bates (1888) 14 P, D. 17 , 60 L T. 
125 , 37 W It, 230 — o A, cotton, lindley ami 
BOWEN, L.JJ. 

Bates v, Bates, disfinqiiis/icd 
Robertson v. Robertson [supra, col 1236), 

referred to 

Clark o v Claike [1891] P. 278 , 60 L J. P 97 
.thumb, J —Hates v Bates ib not m point, 
beeausc heio it is the petitionei against whom 
the attachment is asked — p 278 

Prisko v. PriBke and Goldhy (1860) 29 Tj J 
P 195—8X110 CRESSWELL, CHANNELL, B 
and KEATING, J , dissented from. 
Learnioutli i . Lenrniouth nnd Austin (1889), (52 
I. T 608 , H 0 mini Leannoulli v Learmoulh 
and Austin, 69 JaP 14 . — butt, j 

Leamonth v. Leamouth, referred to* 
Robinson r ltnbmson and Wilson (1898) 78 
L, T, 891.— BARNES, J. 

Blackball t, Blaokhall and Clarke (1888) 
57 I, J P. 60 ; 13 P. D. 94 , 69 L T 161 , 
3(5 W it. 926 —BUTT, J,, distinguished 
Taplm r. Taplin and Co wen («/• Tnplen «. Tap- 
Ion ami Cnwen) (1891) 60 L J P 88, [1891] I> 
2815 ; 64 h. T. 870 , 7 Times L R 608 
collins, s.—Blaclfhull v Bluett] mil is not in 
point. The ruling must be read m the light of 
the circumstances of the ease, and the point 
before the Court at tho time The petitioner 
had claimed a diroi ce, the lespondent and co- 
respondeut liftd pleaded connivance ; the Queen’s 
Proctor intervened in the mleiest of the co- 
lcspnndent to establ 1 in It vce7i the 
petitionei and respondent Tho eo-respondeut 
was liol made a party, and Butt, J , did not think 
he could treat him as a paity against whom he 
could make an order In tins case the Queen’s 
Proetoi has intervened, and has eliaiged collusion 
between the pelihoner lihd co-iespondenl He 
lias made the co-iespondent a party He is a 
party, and I have ample power to deal with him 
as a party. — p. 8ft. t * „ 


Smith v. Smith and Palk (1882) 7 P D. 227 , 
47 L. T 356 ; 31 W. It. 124 —hannen, r , 
in e ended 

Blackett v. Blackett and Frail (1902) 71 T. .1 
P. (59 , [1902] P 170 , 86 L. T 669 , 60 W li 
516 , 18 Times L. E 666— 0 A COLLINS, M R. 
STIRLING and COZEN 8- HARDY, L JJ 

Barnes v Barnes and Beaumont (186S) 38 
L J Mnt. 10 , D. E. IP 572 ; 19 L T. 
526 .principle applied 
Bremner v Bremner and Brett (18(14) 33 
L. J Mat 202 , 3 Sw fc Ti 378 ; 10 
h. T 99 , 12 W. B 444,. followed. 

Waudby i Waudby and Rowland (1901) 71 
L J P 43; [1902] P 85, 86 L. T 123., 50' 
W. E 176 ; 66 J. P. 280 , IS Times L E. 160.— 

BARNES, J. 


3. Separation Deeds 

Morrall v. Morrall (1881) 60 L J F. 62 , 6 
PI) 98 , 47 L. T. 60 , 29 If B 897.— 
hannen, p , discussed. 

Candy r. Gandy (1882) 51 L J P. 41 , 7 P D 
1(58 ; 4b Tj. T, 607 ; 30 W. E (573— C A. JESS1L, 
M.R , COTTON and LINDLEY, LJJ , ICiei'SUlff 7 
P. D 77.— HANNEN, P 

Gandy v, Gandy, followed, Eose r Rose (1883) 
62 L. J. P 26 , 8 P. D 98, 48 L T 378 , SI 
IV. R 576 —O A. JESSED, M R., BAGffALLAY and 
LIND ley, L jj [And see pout, ool 1239) ; explained, 
Gandy r Gandy (1885) 64 L J Cli. 1154 ; 30 
G’h I) 67 , 68 L. T. 30G ; 33 IV. K 803.— c.A 
COTTON, LINDLEY and BOWEN, I..JJ , discussed, 
Tress r Tiess (1887) 66 L. J. P 93, 12 P D. 
128 ; 67 L, T 501 , 35 W. R 672 , 61 J. P. 604, 
— HANNEN, P. 

Gandy v. Gandy and Powell v Powell (1874) 
43 L J P’ 9 , L 11. 3 P 186 , 10 L T. 
466, 22 W E 62— Sill J. HANNEN 
Grove, J and pollock, b distinguished. 

Wood r Wood (1887) 67 L. J. Oh. 2 , 57 
746 , 36 W. B, 33 —c.A. lindley and lopes, 
l jj 

Gandy v. Gandy, explained. * 

Bishop i Bishop, Judkins r Judkins (1807) 
66 UP. 69, 76 , [1897] P 138 , 76 L T 409 , 
45 W E 667— C A. 

LINDLEY, L, T (foi self, ’A L SMITH and RIGBY, 
I, JJ ) — Gandy v. Gundy came twice before the 
C A.— first, on one sLate of facts ; and secondly, 
on another and cjuite dlifeicnt state of facts 
Tho fiist decision of Gandy r Gandy appeal's to 
have been gi catly misunderstood [His lordship 
explained both decisions and continued ] The 
short icsnlt of Gandy v Gandy mny be summed 
up thus first, Loid Haunen’s decision that con- 
tinued chastity was an implied condition m 
separation deeds was overruled ; secondly, in the 
hist case of Gandy v Gandy, the 001114 held 
the wife bound by her agreement, there being no 
circumstances to relieve hei from it, and no power 
m the Divorce Cornt to disregard her covenant , 
thirdly, m the second case of Gandy v Gundy, 
the wife having tho custody of the children and 
tiiu husband refusing to support "them, she with- 
hold no longei bound hy the covenants in the 
sepniation deed 7 and the Divorce Conit being 
free to disregard it, had power to rlo what it 
I thought just In making her an allowance in the 
shape of alimony, and to take into account 
whatever oiicumstances it considered materiel 
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an arriving at a conclusion as to what was just 
under the alteied position of the parties fourthly, 
nothing was decided respecting any of the statu- 
tory powers of the Divoicc Courts in suits foi 
dissolution of inariiago , fifthly, nothing was 
decided m the first suit of Gandy v Gandy .as to 
the power of the Divoicc Couit to make oideis 
respecting the custody, maintenance and educa- 
tion of the elnldien — p 73. 

See judgments at length 

Gandy v Gandy (snpra), applied 
Dnmmie v Davies (1898) : [1399] 1 Ii It 176 
— C A FITZGIBBON, WALICEB and HOLMES, h JJ. 

* Eose v Rose (supra, col 1238), considered 
Gooch i Gooch (1893) 62 L. J V 73, [1893] 
P 99 ; 1 E 516 ; 68 L T 462 , 41 W E 665 — 
JETJNE, p Sec judgment at length where the 
cases aie discussed. 

Bose v. Ease, distinguished, 

Dowling r. Dowling (1898) GS L J. P 8 , 
[1S9S] P 228 , 47 W It 272 
barnes, j — I think that this case may be 
distinguished from Bone y Bone on the giound 
that the deed of separation has not been pleaded 
by the husband — p. 8 

Gath v Guth (1792) 3 Pro C. C. 614.— 
ARDEN, M R , questioned 
Legard r, -Johnson (1797) 3 Yes 362 , — Lough- 
borough, lc, St John (Loid) i St. John 
(Lady) (1803) 11 Ves. 526 — eldon, l,c And 
see pod 

Legard v Johnson, not applied 
McGregoi i McGregor (1888) 20 Q B. D 
529 , 68 L T. 227 —Stephen and A. l smith, 
JJ : affirmed, 57 L J Q B 691 , 21 Q B D 
424.— c.A (supra, col 1206) 

St, John (Lord) v St. John (Lady), referred, to 
Westmeath (Earl) r Westmeath (Countess) 
(1&21) Jacob 12G — eldon, l c , followed j Jec o 
Thurlow, pod discussed, Hope v Hope, post, 
col 1240 

Green w Green (1810) 5 Haie 400, n -shad- 
well, V -c. ,follnned, Wood r Wood (1871) 10 
W. B 1010 — MALLNS, V-C., Symonda r Hallett 
(1883) 53 L, J Ch 60 , 24 Ch D. 346 , 19 L T 
380 ; 32 W E 103 — chitty, J., affirmed, o A 
bhett, m r , cotton and BOWEN, L.JJ [The 
C. A declined to expies-t any opinion as to the 
correctness of the decision m Green v. Gi een ] 

Symonds v. Hallett, adheied to 
Weldon / De Bathe (1884) 64 L. J. Q B.113, 
14 Q B D 339 ; 53 L T. 620 , 83 W. B 328.— 

C A. BRETT, M.R , COTTON and LINDLEY, L.JJ. 

Wood v Wood, Symonds v Hallett and 
Weldon v. De Bathe, applied. 

Gaynor e Gaynor [1901] 1 Ii. E 217.— 
porter, m r. 

Durant v. Titley (1819) 7 Price 677 ; 21 
E. B. 773, principle applied. 

Seholey v Goodman (1823) 8 Moore 350 , 1 
C & P 36 , 1 lting 319 , 2 L J (o S ) C P 11 
—CP. Anti see pod, col 1242 „ 

Durant v Titley, distinguished 
Jee i . Thurlow (1824) 2 Ii & G 647 , 1 D & E. 
11 ; 2 L. J. (o S.) K Ii. 81 , 26 It It. 458 — K.B. 
And sea post, col, 1242 


Joe v Thurlow nml Dur&nt v. Titley, 
ref cried, to 

Hindley r. Westmeath (Marquis) (1827) 6 
B & c 200 , 9 D & E 351 , 5 L J. (o S ) K. B 
115, 30 It. K 290— kb 


Jee v Thurlow, followed 
Baynon v Batly (IS82) 1 L 
Bmg 256 ,1 1,4 Scott 339 — C 


J £. P. 75 ; 


Jee v Thurlow, followed. 

, Hindley v. Westmeath (Marquis) and 
Westmeath (Marquis) v Westmeath 
(Marohioness) or (Salisbury) (1830) 6 
Bligh (ns) 339 , 1 Dow' 519 , 35 E. E, 
54 . — h.l , distinguished 
Wilson v Mushett (1832) 1 L. J K. B 250 ; 
3 B & Ad 743 , 37 E It. 542.— K.B 


Westmeath v. Westmeath, distinguished , 
Webster i>. Webster (1853) 22 L J. Ch. 837; 
4 De G M. & G 437 ; 1 W E 509 —knigiit 
bruoe and TURNER, L.JJ , g/hrni/ng 1 Sm & G 
491 — y -o , diseased, Hope v. Hope (1857) 2(> 
L J CU 417 ; 8 Do G. M & G. 731 ; 3 Jur. (N.S.) 
454 ; 5 W E, 387 — L JJ 


Jee v Thurlow; Wilson v. Mushett; and 
Webster v. Webster, appnnod. 

Handle e. Gould (1857) 27 L J, Q B 57 , 8 
El & B1 467 , 4 Jiu (n.s.) 304 ; (i W. E 108.— 
<5 B And see Nicol ; Nicol, pod, col 1241. 


Handle v. Gould, referred to. 

Oiouch /- Waller (1859) 4 De G A J. 30: 
CHELMSFORD, L.o Ami see post, col. 1241. 


Hope v Hope, referred, to, Vansittart 
Vansittart (1858) 27 L. J Oil 289 ; 2 De G. & J. 
449 (pod, col. 1242) , distinguished, Hart o. 
Hart (1881) 18 Ch. D. 670 (post, col. 1213). 


Charlesworth v Holt (1873) 43 L J Ex 
25 , L E 0 Ex. 38 , 29 L, T 647 , 22 
W. E. 91 .— ex , followed, but doubted. 

Grant r. Budd (1874) 22 W E. 514 ; 30 L T. 
319 

cockburn, cj— I think that as regards the 
fiist qitestion, whether looking to the wliolo 
tenor of the deed on its true construction the 
covenant to pay the annuity is to endme only so 
long as the marriage endured, wo are bound by 
the authority of Charlesworth v Holt But I 
must say that, so far ns my own opinion is con- 
cerned, though I am hound by the authority, if 
the matter weie res Integra I should have hesi- 
tated long to come to the same conclusion, But 
if this authority is to be oven uled it must be in 
a higher Court. — p 646 

BLACKBURN, j. to the same efieat, luhh, j. 
concurred. 

Charlesworth v Holt, discussed. 

Bateman v. Boss (Countess) (1813) 1 Dow 
•235 , 14 E E. 55, not applied 

Negus r. Forster (1882) 46 L T. 675 ; 30 
W E. 671. — O.A COLERIDGE, O.J , BRETT and 
HOLKER, L JJ 


Bateman v Boss (Countess), discussed, Gibtft 
/-. Harding (1870) 39 L* J Ch. 374 ; L. E 5 Ch 
366 , IS W E 361.— L o and L.J. ; Cahill r 
Cahill (1883) 8 App. Cas. 420— hl.« (iii.) 
(supra, col. 1205) ; Haddon l-^lfaddon (post). 
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llcsumjithm of CalmUtation 
Randlq v. Gould (supra), dictum quest toned 
Crouch v Waller (supra, col 1240), re- 
ferral to 

Nicol r Nicol (1S86) SI Ch 1). 524 ; 34 W R. 
283, fid L ,T Ch. 137; 51 L. T 470; 50 
J. P. 408 — c a 

' COTTON, l/«J. — We lmvo the authonty of Lord 
Klilpn m Itiihmaiiv. Moss (Cuuntess) (supra) that 
cohabitation mul reconciliation put an end to all 
the effects of separation. This is the general 
principle. . . The first ease I shall refei to ip, 
Hamlin v. Gtmld Tlici e was nn express agree- 
ment in that cusp that the piovismn for the wife 
was to come to an end in the event of the parties 
agieemg m writing to return to cohabitation, 
and it was hold that ns thcie was a condition 
respeutmg the kind of reconciliation which 
should put an end to the agreement, it excluded 
the contention that a different kind of 
reconciliation would lmve that effect. Un- 
doubtedly theie was n dictum of Lord Campbell, 
who delivered the judgmant of the Couit, to the 
offeot that even if theie lmd been no such 
express pioviso he could not have held that 
there was an implied condition that the agree- 
ment should be avoided by reconciliation and 
renewed cohabitation. I doubt whether I 
should have agreed with the (hot urn At all 
events it is not a decision governing the present 
ease 111 Crouch v. Waller there weie two 
doodB, one of which contained an express pioviso 
that it was to be void in case of a renewal of 
cohabitation, and it was contended that the 
other deed was avoided also by reconciliation, 
but it was held that inasmuch aB that deed con- 
tained a provision for future children of the 
marriage it, must be treated ns a post-nuptial 
settlement which will not come to an end on the 
termination q£ the separation. It is tree that 
Handle v. Gould was referred to by the L.C. in 
that ease without disapproval , 1 think it will, 
therefore, be light for me to express my dis- 
approval of the dictum of Loid Campbell in 
Handle v. Gtrnld, lest it should be said hereafter 
that it was approved of by this Couit. Then 
there was CliarliSmrtli v. licit, but that has no 
bearing upon the present question. In that ease 
it was held that a subsequent divorce dissolving 
the marriage did. not put an end to the wife’s 
rights under ft separation deed. . . Un- 

doubtedly it was there [Negus v. Border'] held 
that the provisions in a separation deed foi the 
wife’s benefit continued though the separation 
was at an end But there was no principle 
there laid down which can bind us to come to 
any conclusion different from that which I have 
'Staled, namely, that this case falls within the 
general ruin The agreement was made ex- 
pressly subject to tlio decree for judicial separa- 
tion being pronounced. — pp 526, 528. 
bowen and fry, l.jj, to the same effect. 

Randle v. Gould and Niool v. Niool, 
referred to 

Hadden v Baddon (1887) 56 L J M C. 69 , 
18 Q B. D 778 ; 66 L T. 716 , 51 J. P 486 — 
HAWKINS and A L SMITH, JJ. 

Sidney v Sidney (1734) 3 P. Wms 269 , 
r and Blount v Winter (1781) 3 P. Wms 
276, u., upproied 

Scngiave i Seagrave (1807) 13 Ves 189 ; 9 
R, R, 203.— gb\NT, M.n. And see post. 


Scholey v. Goodman (supra, col. 1239), 
explained. 

Sullivan v Sullivan (1824) 2 Addams 299 
—SIR J NICHOLL, referred to 
Fearon e. Aylesfoid (Earl) (1884) 14 Q B D 
792; 54 L J. Q‘ B 33, 52 L T 954, 33 
W R 331 , 49 J P. 596. — C.A BRETT, ilr , 
COTTON and LINDLEY, L.TJ , i ary mg 53 L J 
Q B 410 ; 12 Q. B D. 539 , 50 L T 662 ; 32 
W R 718.— DENMAN and MANISTY, ,TJ, 
brett, k a — That ease [Scholey v Goodman ] 
is simply a decision as to the old law of plead- 
ing ; It is not an autlioiity upon any other 
question — p 795 

LlNDTiEY, L J —The firsl [question] is whether 
the adultery of the wife is a defence to the ' 
action for the annuity. Now that appears to me 
to he settled, and to be settled by long authority, 
both ab law and in equity, that it would be 
wrong for us to disturb that rule, even although 
we thought it unsound. It has been settled foi 
at least 100 years, as may be seen by tracing the 
cases back from Seuqraie v Seay rare (supra, 
col 1241) and Jee, v Thurlow (supra, col 1239). 
The earliest eases that I need mention, are Sidney 
v Sidney (supra), decided in 1734, and Blount v. 
Winter (supra), decided in 1781 , in these the 
matter was discussed, and from the time of these 
decisions it has not been seriously argued m 
(Joints of either law oi equity I am aware that 
dicta may be found in the Couit of Arches (see 
Still trim v. Sullivan) which are not altogether 
m accordance with the view which has been 
taken in other eases But this is a mere action 
at common law for an annuity due under a 
deed, and to that action adultery is no answer 
That I take to be perfectly settled.— p 809, 

Jee v. Thurlow (supra, col. 1239) and 
Fearon v. Aylesfora (Earl), (hseiijised and 
aiiplted, 

Sweet t Sweet (1894) 64 L J Q B. 108 ! 
[1895] 1 Q B. 12 , 15 R 146 ; 71 L. T, 57% ; 
48 W R. 803 , 59 J. P. 373 —MATHEW and 
CHARLES, JJ. 

Vansittart v. Vanslttart (1858) 27 L J Ob 
289 , 2 De Q A J. 249 , 4 Jui (NS ) 519 , 

(i W. R, 386.— CHELMSFORD, L C , KNIGHT 
Bruce and turner, L JJ. , affirming 4 

K. k J. 62— WOOD, T-c , and Swift v. 
Swift (1865) 34 L J Ch 209 , 84 Beav 
266 , 11 Jur (N S.) 148 , 11 L T 697 ; 13 
W R 378.— romilly, mb ; affirmed , 84 
L J Oh. 894, 11 Jur (N.S) 468, 12 

L. T. 483 , 13 W. R. 731 — knight bruce 
and thrner, l.jj , on aside red. 

Hamilton n Hector (1872) L. R 13 Eq 
511 ; 25 L T 146 ; see S. O (1S71) 40 L J. 
Ch. 692 ; L. R 6 Ch 701 , 19 W R, 990 — 
hathkrley, l 0. 

romilly, m.R.— W ith respect to the juris- 
diction of the Court, which is exceedingly 
important in matters of this description, Vcm- 
sittart v Vansittart is constantly referred to , 
and, although that is an old case, in so far 
that it was before the statute passed for the 
regulation of the Court of Divorce under the 
present system, ^it was there laid down that it 
a husband, by a deed or by an agreement (m 
that case it was only an agreement), agreed to 
abandon all Ins parental duties, and transfer 
them to the wife to be performed by her, this 
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Com t would not specifically enforce a contract 
of that description. Then on the other hand, a 
ease afterwards came before me which was 
unquestionably a case likely to try the pun- 
ciple veiy stiongly — Swift v Swift — where the 
father had been guilty of moial turpitude 
to wauls his own child, a little gill of seven 
yeais old and theieupon he consented to a 
deed by which the ohildien weie taken away 
fiom him and consigned to the mother He 
lepented of that attcrnaids, refused t.n pay 
anything under that deed, ami insisted that he 
should have possession of the childi en , upon 
which the motbei instituted a suit to pi event 
jinm from so doing. Theieupon I endeavoured 
to point oat that the limit of the jiuisdiotion 
must be defined in this manner, that the founda- 
tion of the jurisdiction lay m determining wlial 
was foi the good of society in geneial , that it 
was against public policy to allow a fathei, 
under ordinary ciicumstances, to abandou his 
duties as a patent, and to allow another poison 
to undertake those duties, and that there wns 
no consideration which would be sufficient to 
enable a fathei to take that course But on the 
other hand, a different and controlling equity 
arose where the fathei had bbown himselt utterly 
incompetent to perform those duties, and where 
he had so ill-behaved himself that the mtei- 
position of this Conit was necessary foi the 
protection of his children, m which ease the 
jurisdiction is constantly exercised by this Court 
— the children being made wanis of Court, and 
an application to take the children away from 
the custody of their parent allowed and com- 
plied with. And accoulmgly, m Swift v Swift. 
it was uiged that the Couit would have enfoicerl 
this equity, and would have prevented the paient 
fiom taking the custody of his own chiidien , 
that in that state of circumstances, if a conti act 
were made which really had for its object, not a 
violation of public policy by taking away the 
parental duties, but the enfoicement of what 
wn£ due to public policy by preventing the 
rtemoralwation of the children by their own 
father, the Court would interfere at least to 
that extfsit Accordingly,’ 1 so held in that 
suit, and upon appeal my judgment was affirmed 
by the L JJ— p. 519. 

Vansittart v Vansittart (supra), discussed, 
Power v. Cook (1889) 4 Ir. R. C. L 247.— 
MONAHAN, 0 J., MORRIS and LAWSON, L. JJ , 
distinguished. Hart v. Halt (1881) 50 L J Ch 
897 ; 18 Ch. D 870 ; 45 L T 13. 80 W R 8 
— kay, J. , explained, Cahill i>. Cahill (1883) 8 
App Cas. 420 — H.L (IR.) (supra* eol 1205) , 
folia wed, Butler i> Butler (1885) 55 L J. Q B 
55; 10 Q. B D 374— C.A (supra , ooL 1206), 
referred, to Ullee, In re, Nawab Nazim of 
Bengal's Infants (1885) 53 L. T. 711 — a HITT Y, 
J ; affirmed, 54 L T 286 . — oa baggallay, 

BOWEN and FEY, L.JJ. 

Rowell v Rowell (1899) 69 L J Q. B 
55; [1900] 1 Q B 8, 81 L. T 429' 

—C.A BJJSSELL OP KILLOWEN, 0,1,1 L 
SMITH and v WILLIAMS, l jj , distin- 
guished r 

lSacan ■!.. Macau (1900) 70 L. J. Q B. 90. 

bighaw, J — In Howell v. Howell the money 
became due after cohabitation had been resumed 


4. Wipe's Propert/. 

JSqintable Separate Property 
Anon, v Lyne (1832) Ynunge 562, ooni. 
meidfld on, Massey r. Paiker (1831) 4 L J, Ch. 
47, 2 Myl & K 174 (post, col 1252); Tullott 
«i. Aimstrong (1840) 9 L J Ch 41 ; 4 Myl. & 
Cr 390 (post, col 1252), unpmohed, Uilbui t v. 
Lewis (post). 

Adamson v. Armitage (1815) 19 Vcs Hli ; 
(1 Coouei 283 — ' M R , ami Bay, Ex parte, 
. May, In re (1815) 1 Model 199.— v.-C., 
dimmed 

G ilbei t > Lewis (1862) 32 L. .1 Ch. 317 , 1 
De 14 J A 8. 38 , 9 Jui (N.8.) 18V , 7 L T. 164 ; 
11 W R 223— to.| a firming 3 J ill 153.— 
wood, v - 0 . 

westbury, L.O., after roferimg to Adamson 
v Armitage said There is uo other case wlieio 
those simple words, “sole use oncl benefit,” occur, 
that I am awaie of, except Anon v Lyne. 
most erroneously leportcd , foi nothing of the 
kind was decided m that case as stated ill the 
report of it. Thu incoircclness of that report 
has liefin commented upon by Loul Uottenhnm 
in Tullott 7 Armstrong (supra) — p 351. 

Inglefleld v Coghlan (1845) 2 Coll. O 0 
247— KNIGHT Bltucm, V -0 , followed 
Taisey’s Tiust, In re (1866) 35 L J. Ch. 152 ; 
L It. 1 Eq 061 , 12 J uv. (NS) 870, It L T, 
15 , ,11 W R 174 —WOOD, V -a 
Green v. Britten (1863) 1 Uo (J J. & fi (lilt 
— L.r.r. , distinguished, Lewis r Mathews (18(16) 
35 L. J. Ch 638 , L It 2 Eq 177 , 12 Jur 
(ns) 542 ; 1 1 \V R, 682 — KINDEUSI.HV, v -o ; 
not applied, Brown r (lollatly (1867) I, It 2 Uli. 
751 , 17 L T. 181 , 15 W U. 1168.— CAIRNS, L..T. 


Gilbert v. Lewis, (supra), distinguished , 
Tarsey's Tiust, Iu re (supra) ; followed, Lewis r, 
Mathews (supia) 

Ray, Ex parte, and Adamson v. Armitage 

(supra), explained 

Killiok, Ex parte and In re (1811) 13 L. J 

Blc <i , 3 Mont 11 & D. 180 .— knight 

BRUCE V -o , ou unlimited <pi. 

Gilbert v. Lewis and Lewis v. Mathews, 

adopted. 

Massy n Rowen (1869) L R 4 H L. 288 ; 23 
L T 141.— H.L (IR); affirming Ir R, 1 Eq 
110.— O.A. BLACKBURNS, L a and CHRISTIAN, «T. 

hatherlky, LO— The word " separate " is 
sometimes used alone ; but if the word “ sole ” is 
used, it is never used alone, that T can find, in 
any bookoi pieeedent Nor has it been attempted 
[o be shown m the present case, as it would have 
been competent for the parties to show, according # 
to the recognised doctrine in Hay, Jdv parte, 
[that the practice of conveyancers has been 
modelled according to a given construction of 
the woid “solo” The only authorities 
which require to he noticed upon this subject aie, 

I first, Adamson v Armitage, before Sir W. Grant, 
which, negat'd being had to the chaiacter of that 
judge, would be undoubtedly a case of veiy great 
authonty, if we could find the principle clearly 
established m it, that the word “ sole ’’ of itself 
had the efficacy which has been attributed to it 
by the appellants. But I think there are two cir-, 
cumstances which militate against that conclusion 
being drawn from the decision of Sir W. Grant. 
The one is, that the question which really arose m 
that case was, whether a lif o interest ot an absolute 
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interest had beqn conferred. And there was there 
also tin mtci position ot trustees with reference to 
the Hole benefit of (lie poison who was intended 
to lake And, with reference to eneumstanees 
in that ease wlneh would seem m some inspects 
l,o have eieated a life lutei est alone, except fin 
other passages in the well, it became incumbent 
jjn Sir W. Ill ant to consuloi whethei an raleipic- 
tatiou might not pinpeiiy be put on the word 
"Hole,” as there introduced, to this extent, that 
during the hfeiimc of thelady, in the case ot any 
after- taken husband (she was not mairiod at the 
time, lint she might have married aflerwaidsl, 
the inteiest should be applied for lus use, she 
having, nevoi tSetcHs, a full anil complete and 
beneficial owneiship m theuhole. Besides that, 
one cannot help feeling that the cose is not to he 
regarded as a leading ease impressing upon the 
woid " sole ” this tcehnioal meaning, because, m 
reading Sir W. Quint’s judgment, you see that 
m the conclusion to which he comes he relics 
upon tho whole will, and upon the oases in which 
it had been hold that wouls of Biich import as 
“ payment for the wife’s own use and benefit,” 
oi “^payment to her own handB,” had received 
the construction of creating a separate use — words 
which undoubtedly, since his day, have been hold 
not, to have any such effect properly attiibutable 
to them I cannot, therefore, look upon that as 
a ease which has settled and determined the law 
. In that ense [ Ki 11 i eh, Jin •parte'] , undoubtedly, 
the \ T -0., in deciding tho case, did throw out 
Homo obseivutions strongly tending m the direc- 
tion contended for by Mr Williams , but tho 
character of tho ease itself is such that I think 
all judges would have eoncun od m tho conclusion 
which was arrived at, because the chaincter of 
tho limitations showed the intention of excluding 
tho husband from oithei portion of the property 
conveyed . . That again f Green v Britten , 
xn prut] is a ease of a similar descnption, wheie 
the whole purport of the instrument cl eaily indi- 
cated a separation of the mtoiest of the wife 
from the conti ol and influence of the husband 
That being so, on the other hand, we have 
Gilbert v Lewis . . and Lewis v Mathew. 

. And it appears to me that in those caseB 
the learned judges who decided them had not 
anything befnie them which ought to have 
embarrassed them m coming to the conclusion 
to which they did come, that the word “sole” 
wns not a tecEhical word, I have referred to 
tlie authorities which existed at the time when 
those decisions took place. Both of those learned 
judges came to a conclusion which I think will 
warrant your lonlships in saying that if there is 
nny weight to be given at all to the effect to be 
produced upon the mmds of eonveyaneois and 
those who have to advise upon instruments of 
tljat kind, in consequence of a decision, the only 
effect would be tins, that there is nothing anterioi 
to those judgments which necessarily affixed a 
technical meaning to this word “sole” — and that 
those -judges, not being embarrassed with any 
such previous conclusion, have now sufficiently 
established the contrary pioposition. — pp 294 — 
297, lobds oolonsay and oairns concurred 
Gilbert v Lewis, referred to. 

Hayman v Rugby School Goveinois (1874) 48 
B. J, Oh. 884 , L. E 18 Eq 28 , 80 L T 217 , 
22 W. B 587 . — maliks, >.-c. 

King v, Basingham (1723) 8 Mod 199, dis- 
tinguished, Fleet;,,'!!. Benins (1869) 88 L J Q. B 


267; L E.4Q.B 600 (penf, col 1287); followed, 
Lloyd r Bughe (1872) 42 L J. Oh 282 ; L. K, 

8 Ch 88, 28 L T 260 ; 21 W. B 346 — Sel- 
BORNE, L C., JAMES and MELLISH, L ,T.T , reveismg 
L. E 14 Eq 241 , 27 L T 174 — MALMS, V -c 
Lloyd. v.Pughe, distinguished, Eykyn’s Tiusfo, 
In le (1877) 6 Oh D. 115 , 37 L. T. 261 — 
MALMS, v -c ; referred to, Baikei r Lechmeie 
(1879) 12 Oh D. 266 , 2S W E. 18 —toy, j 
A shworth v Outram (1877) 46 L ,1 Ch 
687 ; 6 Oh D. 923 . 87 L T 83 , 25 
W R 896 —0 A COLERIDGE, C J , JAMES 
and BAGGALLAY, L.J.T , applied 
Lovell i. Newton (1878) 4 0 P D. 7 , 39 L T. 
609 , 27 W. B 366 — denman and medley, jj. ' 
Lovell v Newton, followed 
Beamier, In re, James r. Deaimei (1886) 63 
L. T 905 .— kay, J 

Jarman v Woolloton (1790) 8 Term Hep. 
618 , I E E 780 ; and Haselinton (oi 
Haslinton) v Gill (1750) 3 Dougl. 113 , 

8 Teim Rep 620, n («) ; 1 E. E. 783, 

discussed 

Duncan i\ Cashin (1875)44 L J O.P 225; L E 
10 0 P 664 , 82 L T 497 , 23 17. K 661 — C P. 

Statutory Separate Property 
Baynton v Colling (1884) 33 L J Ch 1112 , 
27 Ch D 604 ; 61 L T. 681 ; 33 W. B 41- 
CHITTY, jt ; observed on but tollou. ed. Thompson 
and Curaon, In re (1885) 54 L J Ch 610; 29 Ch D 
177, 62 L T. 498; 33 17 R 688— KAY, J, , 
dissented from, Tucker, In re, Emanuel i Parfltt 
(1885) 64 L. J Ch 874 , 62 L T 923 ; 33 17 R 
932 — PEAnsoN, .1 , Tench’s Tiusts, In re (1883) 
16 L R Ir 406— OHATTERTON, V.-C , not fol- 
lowed, Adames’ Trusts, In le (1886) 34 L J Ch. 
878, 68 L T 198. 33 17. R 834— KAY, J , 
followed, Dixon, In re, Dixon r. Smith 0885) 64 
L J (Jh 964 — BACON, V-C ; not folluwed, 
Hobson’s Settlement, In re (post) , oierrulrd, 
Reid Reid (past) • 

Tucker, In re, aud Adames’ Trusts, In re 
(supra) , followed, Hobson’s Settlement, In re, 
Webster i Kickaids (1885) 66 L J Ch-«300 , 34 
IV R 195 — ohitty, J , -upheld, Reid r lteid 

OO- 

Thompson and Curzon, In re ; and Hughes’ 
Trusts, In re, W N. (1885) 62 —pearson, 
j,, overruled 

Reid v. Reid (1886) 81 Ch D. 402 , 66 L J Ch 
294 , 64 L T 100-* 34 IV. R 332 — c A COTTON, 
BOWEN and PRY, L JJ 

Head note — Property to which at the com- 
mencement of the Married Women's Piopeity 
Act, 1882, a woman married before the Act was 
entitled subject to a life estate, but not lor her 
separate use, held not to become her separate 
estate by falling into possession after the com- 
mencement of the Act If a woman married 
befope the commencement of the Mamed 
Women’s Property Act, 1882, has before the 
commencement of the Act aequned a title, 
whether vested or contingent, and whether in 
reversion or remainder, to any propeity, such 
propei ty is not made her separate estate by 
sect. 5 of the Act, though it falls into possession 
aftci the Act r 

[There had been considerable difference of 
opinion among the judges of Hist instance in 
the Chancery Division upon the true construction 
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of this sect, 3, but it may now be taken that 
Held v. Real has definitely settled the law 
on the question, and this being so, that the 
effect of this decision is to ovenule Raynton v 
Coll, ns, Thompson and Curxou, In > e, and Hughes' 
Ti lists, In ,e, and to uphold T, niter. In i e, and 
Adames’ Trusts, In ir In fact, Uinjntnn v 
Collins, on which the other two depended, 
aceoidmg to Bowen, L J , at p 410, “cannot be 
sustained.”] 

Reid v Reid (topi a), punetple adopted ; 
Beauprds Trusts, Tii le ( I 888) 21 L It Ii 397 
— C it ASHBOURNE, L C , FITZGIBBON, BARRY 
and NAISH, i, j.t ; distinguished, Middleton i 
, Andrews (1888) 21 L E Ir 411 — chatterton, 
V -c. , explained, (Juno, In re, Mansfield t 
Mansfield (1889) 43 Ch. D. 12 , 02 L T 15 -C A.' 
Cotton, bowen and PRY, L.J.T And see post. 
Beauprd's Trusts, lure, dissented from 
Parsons, In le, Stockley t Faisons (1890) 69 
L J. (Jh 660 ; 45 Ch D 61 , 62 L T. 929 ; 38 
W E. 712 —KAY, J 

Ouno, In re, (supra), distinguished. 
Drummond and Davies’ Contiact, In le (IS91) 
GO L. J Ch. 258 , [1891] 1 Ch 524 , 64 L T. 
240 ; 39 W E 443 —ohitty, j 

Pulicies ofi&w 
MeUor's Polioy Trusts, (1877) 47 L J 
Oh 246 ; 6 Ch D 127 , 7 Chi%2p0 ; 26 W It 
309.— MALINS. V-c , uat fottouedf% dam's Policy 
Trusts, In re (1883) 62 L J Ch. 042>£3 Ch. D. 
626; 48 L T 727, 31 W. B. S10 — OHT""'' T 
explained, Seyton, In re (post) 

Adam’s Polioy Trusts, In re, dissented from? 
Seyton, In re, Seyton v. Satterthwaite (1887) 
56 L. J. Ch 776 ; 34 Ch. D 611 , 66 L T 479 , 
33 W R 373 —NORTH, J , dictum not followed, 
Davies’ Policy Trusts, In re (post) , followed, 
Turnbull, In re (post) ; Ifuypeis’ Policy Tiusts, 
In le (post, col. 1248) 

Seyton, In re, followed 

"Davies’ Policy Trusts, In re (1891) [1892] 1 
Ch. 90 , 61 L. J Ch. 650 , 66 L T 104. 

ohitty, j.— I n Adam's Policy Trusts, In re, 
(supra ), only stated my view as to what the 
rights of the widow and children were, without 
absolutely deciding the point, it being in t' 
eiienmstances of that ease unneeessaiy to do „„ 
Rut as in Seyton, In re, wheru the words, “ for 
the benefit of his wife and childien,” occurred, 
Horth, J, has, having had all the authonties 
brought to his attention, decided that the widow 
and children of the nssrned toofi as joint tenants, , 
I feel myself bound to follow that decision.— 
p. 91. 1 

Sontar's Polioy Trusts, In ra (1884) 64 
L J Ch 256 ; 26 Ch D 230 ; 32 W E 
701 — PEARSON, J., distinguished 
Turnbull, In le, Turnbull r Turnbull (1897) 
66 L. J. Ch 719 , [1897] 2 Ch 415 , 77 L T 
47 ; 46 W. It. 3 

Stirling, J— That [Adam’s Policy Tmsts,\ 
In re (supra ) J was a decision that sect, 10 of the 
[Married Women’s Property] Act of 1870, had 
not been repealed, but that is made more clear by 
the repoit of tfie case in the Law Times Eepoits 
It appears that the petition i^jis entitled, “In 
the matter of the Married Women's Property 
Acts, 1870 and 1874, and also m the matter of 
the Marital Women’s Property Act, 1882, and 
the Trustee Acts, 1860 and 1852 ” , and counsel 
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suggested that it might be proper to amend the 
petition if the Court thought ft minccossniy 
that it should he entitled m the Utter Acts as 
well as m the Act of 1870 , but that from the 
woulmg ot sect 11 of the Act of 1882 it did not 
appeal whether it was intended to apply to a 
policy effected before as well as to one effected 
after the passing ot the Act , whci oujjou Ohitty,,! 
xemaiked that lie thought that the Act ot 1882 

,s prospective only, foi that the words “ Shall 
,„it’' related only to’tlio futuiu , and, counsel 
then suggesting that the petition should be 
ftmended by striking out the lest of the title, 
and entitling it only m the Act of 1870. 
Chltty, J expressed Ins uoncfhrcuce , and I 
have ascertained that this was done, and the 
order was actually made under the Act of 1870. 
Then there was Sontar's Policy Trusts, In re, 
before Pearson, J ,m which Adam's Policy Trusts , 
In re, does not appear to have been brought to lus 
attention Theie counsel used the same argument 
which has been used with so much effect before 
Ohitty, J , but Pearson, J, said “I doubt < 
whether beet. 10 of the Act of 1870 touiains in 
force for any purpose, hecaubo scot 11 of flic 
Act of 1882 says that, if at the time of the 
death of the nismed theie bhall be no trustee, 
a tiustee or trustees may be appointed by any 
Court having jurisdiction under the provisions 
of the Tiustee Aot, I860, oi the Acts amending 
and extending the same " And lie directed that 
the order should be made undei all the Acts I 
do not, however, toad Peaison, J , as doing more 
than giving an expiessiou of doubt, and I do net 
take it to be an actual decision — p 721 

Turnbull, In re, referred, to 

' Policy Tiusts, In le (1898) 08 L J. Ch. 

1 Oh. 38 ; 79 L. T 486 , 47 W. It 

238.— No!fi 

\ 

xeipl by Husband. 

Anon. (lS587MsLGift 392 —STUART, ' 
commented on S k... 

Wollaston v Berkeley (iWBTOVk* ^ 772 > 

2 Ch D. 213 , 84 L. T. 171 j 24^. B. 860.— 

HALL, V-C “ 

Caton v. Rideout (1849) 1 Mao 4c O. G^W> 2 
H. & £w 33 — OOTTENHAM, L.O , dlSCUSS 1 ^, 
Darkin r Darkm (1863) 23 L. J Ch. 890 ; M 
Beav. 678 ; 2 W. R 186 — romilly, M.R, , v 
D ixon’s Tiusts, In le, Dixon %. Dixon (1878) 48 
L J Ch 692 ; 9 Ch. D, 687 ; 40 L. T 208 ; 27 
W It, 282.— JESSEL, M.R. , applied, Lulhain, In 
le, Brin ton v Lulhara (1884) 53 L J. Ch 928.— 
KAY, J., affirmed , 53 L. T 9 , 33 W. It 788.— 
o.A ; Curtis In re, Hawes r. Curtis (1885) 62 
L T 216 — kay, j, , Edward r Cheque (1888) 
13 App Cas 385— HL. (SO )' HALSBURY, L.O , 
LORDS WATSON and MACNAGHTEN , referred to, 
Blake, In re, Blalto ®. Power (1884) 60 L. T. 668 ; 
37 W It 441. — KAY, J , applied, Flamank, In 
le, Wood ii Cock (1889) 58 L J, Ch 518 , 40 
Ch D 401 , 60 L T 376 ; 37 W. R. 502.— KAY, 

J - . Hawes, In re, Buicliell, In le, Buiclicll, r 
Hawes (1892) 62 L. J. Oh 463 , 8 R 133 ; 07 
L T 756 ; 41 W. B 173 — KEKEWIOH, J. , dis- 
cussed, Hood-Barm v. fleriot (1896) 65 L. J. 

Q B 352, [1896] A C. 174.— h.l (E) (post, 
col 1291) ; applied, Dixon, In re, Heynes v. 
Dixon (1899) 68 L J^Ch 689 ; [1899] 2 Ch. / 
561, 48 W. E 71 —BYRNE, J and (1900) 6° 
L, J Ch 609 ; [1900] 2 Ch. 561 , 83 L, T 12Pr 
48 W. R. 665,— o A. „ 
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Dai kin y Darkin ( discussed, Dixon i. 
Dixuu urn) , 'Blake, In ic ( pupra ) 

Dixon v ’ Dixon, referred to, Blake, In re 
(*i ipia) ; Aytunn r Aytoim (1802) 8 Times L B 
58li —A. 1. SMITH, J 

Curtis, In ra (supra), discussed 
Bl.ike, Tn re (supra) 

Rqwley v Unwin (181.5) 2 K & J. 138.— 
wood, v -c ; referred, to „ Edward r Cheyne 
(supra), Hood-Burrs r. Henot (supra) 

Beresford v Armagh (Archbishop) (1843) 13 1 
I. ,T Oh 235; 13 Sim 013, 8 Jur. 262 — 
SHADWEL?,, v.-C , referred to 
Edwaul v. Chcyne (supra) 

Edward v Cheyne, principle applied, Ilalc 
v Sheldrako (188!)) 60 h T 202, fi Times L 11 
278 — KEKEWICH, J ; Flamunk, In re (supra) , 

) ef erred to, Hood-Burrs c Heriot (supra) 

, Flamank, In re (supra), applied. 

Hawes, In re, Burohell, In le (supra). 

Carrying on Trade 


Squib v Wyn, appeared 
Smmt i Tranter (1S90) 59 L. J. Gh. 383 , 13 
Ch D. 587 , 62 L T. 356 ; 38 W R 530.— o A. 

COTTON, LINDLEY and LOPES, L..T.I. ; ICICI St in], 
5S L. J. Ob 183 ; 40 Ch. D. 165 . 69 L, T 890 
37 W K 213.— KAY, J. 

lee y Pneaux (1791) 3 Bro G C 381 , and 
Lambert’s Estate, In re (supra), referred to 
Surnian i. Whaiton (1891) 00 L .1 Q. B. 233 ; 
[1891] 1 Q B. 491 , 64 L T. 86G ; 39 W It. 
416 — pollock, b. and Charles, j 

Burman v. Wharton, discussed and applied. 
Wheeler’s Settlement, In le, Biiggs r Ryan 
(1899) 68 L J. Ch. 663 , [1899] 2 Ch 717 (post, 
col 1268) 

Dealings With 

Peacock y Monk (1750) 2 Ves sen. 190 — 
L.C , appealed, Hulnie i Tenant (1778) 1 Bio 
OC16 — l C ; referred to, Tayloi i . Meads 
(post); Adams r Gamble (1861) 12 Ir. Ch It. 
102 —0 A. (past, col. 1252) , Edwaul r Cheyne 
(supra, col 1248), Hale v Sheldrake (sitpia, 
col. 1249) 


Holland, Ex parte, Heneage, In re (1874) 43 
L ,T Uk 85 ; L. It. 9 Ch 307 ; 80 L T 106 , 
22 W. It. 425 — O.A. CAIRNS, L.C , JAMES and 
mellibh, b.jj , referred to, Day r Freund 
(1876) 36 L T, 561 —bacon, v -c , discussed 
and applied, Jones, Ex parte, Gnssell, Ime (1879) 
48 L. J Bk 109 ; 12 Ch. D. 484 ; 40 L. T 790. 

—O.A. JAMES, BRETT and COTTON, L JJ. 

Jones, Ex parte, Grissell, In re, referred to. 
Gardmei, In ie, Coulson, Ex paite (1887) 57 
I, J Q B 149 , 20 « B D 249 , 58 L T 119 , 
36 W R 142 ; 5 Moirell 1. — CAVE and a. l 
SMITH, JJ. 


Taylor v Meads (1865) 34 L J. Ch. 203 , 4 
De G. J & S 597 , 5 N R 318 , 11 Jur (NS) 
166; 12 L T. 6, 13 W R 394 — westbury, 
dismissed, Allen r Walker (1870) 39 L. J. 
Ex 153 , L R. 6 Ex 187 ; 22 L T 610— EX. ; 
Pride r Bubb (1871) 41 L J. Ch. 105 , L R. 7 
Ch. 64 ; 25 L. T 890 ; 20 W. R 220.— HATHER- 
ley, IC , applied, Bishop i Wall (1876) 45 
L. J Ch 773, 3 Ch. D 194, 25 W R 93 — 
M alins, v-0. , i ef erred to, Cooper r Macdonald 
(1877) 47 L. J Ch 373 ; 7 Ch D 288 , 38 L. T. 
191, 26 W R 377 — jessel, m r , nfflimed, 
OA ; Drummond and Danes’ Contract, In ie 
(post) 


Gardiner, In re, Goulson, Ex parte, and 
Jones, Ex parte, applied 
A DobLor, In re, a Debtoi, Ex paite (1898) 67 
UQ.B 820 , [1898] 2 Q B 576 , 78 L T 
824, 46 W. R 675, 5 Mauson 122— c A. 
LINDLEY, M R , CHITTY arid COLLINS, L JJ. 


Riddell y. Errmgton (1884) 26 Ch. D 220 ; 
60 L. T 681 , 32 W R 68.— pearson, J , 
commented an. * 

Smith’s Estate, In re, Clements r Ward (1887) 
56 L. J Ch 726 , 35 Ch. D. 689 , 56 L T. 850 , 
35 W. R 514; 61 J P 692 —Stirling, * 


Genese, In re, Distnot Bank of London, Ex 
parte (1885) 55 L. J Q B. 118 , 16 Q B D. 
700 , 34 W R 79 —CAVE, J ; applied, May, 
In re, Crawford luJUay (1890) 60 L J Ch, 84 , 
45 Ch D 499 , 63 L. T. 375 , 38 W R 765,— 
north, J , referred to, Leng, In re, Tain i< 
Emmerson (1895) 64 L J Ch. 468 , [1895] 1 
Ch. 652 , 12 R, 202; 72 L T 407 , 43 W R 
400.— c A , explained, Cionrmre, In re, Cron- 
mile, Ex parte (1901) 70 L. J. K. B 310 , 
[1901] 1 K. B 480 ; 84 L T. 342 , 8 Mauson 140 
—O.A. RIGBY, Y. WILLIAMS and STIRLING, L JJ. 


Death of Wife. 

Humphrey v. Bullen (1787) 1 Atk 468 ; 
Elliot y. Collier (1747) 3 Atk 526 , 1 
Ves. sen. 15 , Squib v. Wyn (1717) 1 
P Wins 378 , Drew v. Long (1853)* 22 
L. J. Ch 717 ; 17 Jur 173 ; 1 W. R 318 — 
y -c. ., Proudley v. Fielder (1833) 2 Myl 
to K. 67 , 39 It It 136.— M R , and Molony 
v Kennedy (1839) 10 Sim 254 , 3 Jur 
■. 793 —V -C., referred to. 

Lambeit's Estate, In Pe, Stanton v Lam- 
bert (1888) 57 L. J Ch. 927 ; 39 Ch. D. 626 ; 69 
L. T. 429.— Stirling, J. 

0 . 0 . * / J 


Smith’s Estate, In re, distinguished. 
Drummond and Davies’ Contract, In re (1891) 
60 L J Ch 258 , [1891] 1 Oh 524 , 64 L. T. 
.246, 39 W R 445,— QHITTY, J. 

Rippon v. Dawding (1769) Ambl 555, com- 
mented on. , 

Field si. Moore (1855) 26 L J Ch. 66 , 7 De 
G. It & G 718 ; 2 Jm.,(N s ) 145 . 4 W. R 187. 
—KNIGHT BRUCE and TURNER, L JJ 


Rippon y. Dawding, obxened on 
Dye r Dye (1884) 53 L. J. Q. B 442 ; 13 
Q, B. D. 147 , 61 L T. 146 ; S3 W. R 2—0 A. 

pry, L J. (for self, brett, M R , and bowen, 
l J ) — The only autkoiity in any way in conflict 
with the viows which we have expi eased appeals 
to he Rippon v. Dmoding, where Camden, L.U , 
undoubtedly tieatecl as creating a valid trust of 
the fee an ante-nuptial agieement, jn respect of 
which it is at least doubtful wnethei it was 
evidenced by any jnitmg of the wife. But the 
point arising from the Statute of Frauds was nof 
laised in, the cose, and the doubt expressed by 
Turner, L J., ra Field v Moore as to the suffi- 
ciency of the evidence ot the ngieemenfc in 
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Iiippnn v Dawding, probably lefers to this want 
of a writing signed by the wife. — p 447 

Chapman v Biggs (1883) 11 Q B. D. 27 , 48 
L T 704 , 47 J 1' 485 —W ATKIN WILLIAMS 
and MATHEW, jj., applied , Galmoye v Cowan 
(1889) 58 L J Ch 76 9 — a KITTY, J., dn.im.wl , 
Hood Bairs i Cathcait (1894) 63 L J Q B 
602 J [1894] 2 Q B 559 , 9 R 802 , 70 L T. 
865, 12W.R 628.— O.A ( post, col. 1290). 

Rest mint on Anticipation 

Aoton y White (1829) 1 Sim. fc S 429 , 24 ' 
11 R 203 —LEACH, v.-C , discimed 
, Field t Evans (1846) 13 Sim 375 — SHAD- 
WELL, v -a , approied 

Bailor v Biadley (1855) 25 L J Ch, 7 , 7 DeG 
M & G 597 , 2 Jin, (NS) 98 , 4 W R. 78.— 
KNIGHT BRUCE and TURNER, L J.T , morning 2 
Sm & G 531 ; 1 Jui. (N.S ) 489 , 3 W B 361 — 

STUART, V -C. 

Baker v Bradley, followed 

Smith, In re, Chapman i. Wood (1884) 51 
L. T 501 —KAY, J. 

Elliott v Cordell (1820) 5 Madd 149 , 1 
Russ 71, n ; 21 R E 287, dimmed and 
applied 

Stanton i Hall (1831) 2 Russ & M 175 , 9 
L J (o £>.) Ch 111 , 84R R. 49.— BROUGHAM, L.C 

Stttnton v Hall ; distinguished , Tylei v Lake 
(post), refci red to, Massey v. Parker (post. 
col, 1252) , Peacock’s Tiusts, In Te (1879) 48 
L. J Cb 265 ; 10 Ch. D. 490 , 39 L. T. 661 , 27 
W R 600— MALINS, V.-c 

Hartley v Hurle (1801) 6 Yes 640 , 6 R R 
113, explained, Tylei v Lake (1831) 2 Russ 
& M. 183, 34 R. R 63 .— brougham, l.u. ; 
dtscitsstd, Tasspy’s Trust, In re, (supra, col. 1244) 

Tyler v Lake, referred to. 

Massey r. Paiker (post, col. 1252) , Gilbert r 
fiewis ( post) 

Goulder v. Camm (1859) 1 De G. F, & J 146 , 
J Jui* (N s.) 113 ; 1 L T. 224 , 8 W. R 
156.— L jj. , reiersing 5 Jui. (NS) 1196 , 

1 L T 17 — at r., approied 

Gilbert v Lewis (1862) 32 L J. Ch 347 , 1 De 
G. J. & S 38. — LC (iupra, coL 1244). 

Ashton v MoDougaU (1842) 11 L J. Ch. 344 , 

5 Beav 56 ; 6 Jur 447 — m R. , explained, White 
i Cox (1876) 45 L J. Ch 686 ; 2 Ch. D. 387 , 
34 L. T 418 .— bacon, v.-o , applied, Brownrigg 
v. Pike (1882) 51 L J P 29 ; 7 P D 61 , 46 L. T. 
821 , 30 W R 667 , 46 J. P. 360— HANNEN, p. 

Brandon v. Robinson (1811) 1 Hose 197 , 8. C. 
non Brandon, Ex parte, 18 Ves. 429 ; 11 R. R 
22b. — LO , discussed, Barton v. Bnscoe (1822) 
Jacob 603. — PLUMEB, M R, ; explained, Benson v 
Benson (1835) 4 L. J. 69, 278 , 6 Sim. 126 (post, 
col. 1256) 

Barton v. Briscoe, followed, Woodmeston v. 
Walker (1831) 2 Russ. & M 197 ; 9 L J (o.s) 
Ch. 237; 8i»H, R. 56— BROUGHAM, LO. , dis- 
cussed, Massey I). Parker (post ) ; explained, 
4iown i Bamf ad (post). • 

Newton v Reid (1830) 4 Sim. 141 , 9L J (os) 
Ch, 278 — v-o. , discussed. Brown r Pocock; 
(1833) 4 L. J. Ch. 16 , 2 Russ. &M, 210 , Coop. t. 


Brough. 70 —brougham, l C . reveismg (1832) 

2 Myl. & K. 189.— M r. ; followed, Knight r. 
Knight (1834) 3 L J Ch 187 , 6 Gim 121.— 
SHADWELL, v-o. (post, col 1255) , Massey v 
i Parkei (post ) ; explained, Benson r Benson 
(1835) 4 L J Ch. 59, 273 , 6 Sira. 126 (post, 
col 1255) , referred to, Maber v. Hobbs (post) ; 
Ned by i. Ned by (pod). r 

Woodmeston v. Walker ( supra ), dismissed 
Brown r Pocock r (supra) , i’owci v Hayne 
(I860) L R 8 Eq 262 , 17 W R 782 —MALINS, 
.v-c ; Hatton r May (1876) 3 Ch, D 148 ; 24 
W R. 754 —MALINS, v -c 

Jones v Salter (1816) 2 Russ & M 208 , 34 
R. R 60 —GRANT, M R , discussed 
Massey r Paiker (1831) 4 L J. Ch 47 , 2 
Myl 4c 1C 174 — pepys, M.U 
MaBsey v Parker, commented on, Davies !, 
Thoinycroft (post) , Nedby v Nodby (1839) 1 
Myl & Or 367 , 3 Jur 18 — OOTTENHAM, L.O ; 
revet sing, 8 L J Ch 28. — V-c , discussed, ' 
Tullett ;. Armstrong (post) , Tarsey’s Trust, 
In ver(supra, col 1244). 

Brown v Bamford (1846) 15 L, J 011 361 ; 
1 Ph 620— L.0 , reiersing (1842) 11L.J 
Ch. 885, 11 Him 127— v.-O., dismissed. 
Yaughan i Vanderslegcn (1851) 23 L. J. Ch 
793, 2 Diew 363 (post, col 1260) 

Simsou v Jones (1881) 2 Russ & M 365 ; 9 
L. J. (o 8.) Ch 100 — m R , followed, Davies r 
Thornycioft (1836) 5 L J, Ch 140 , (1 Sim 420. 
—SHADWELL, v.-O. , dismissed, Tullett r Am- 
stiong (post) , distinguished, Cooper v. Cooper 
(1888) 13 App Cas 88, 59 L T. 1 — h.l (bo.). 
HALSBURY, L.O , LORDS WATSON and MAO- 
NAGHTEN 

Davies v. Thornyoroft, referred to. 

Maber v Hobbs (1886) 6 L J. Ex Eq 12 ; 2 
Y & O. 817— ALDEESON, B 


Brown v, Pooock (1881) 5 Sim. 663. — V.-C, ; 
Beable v. Dodd (1786) 1 Teini Rep 103; 
1 R R, 182 ; and Anderson v Anderson 
(1822) 2 Myl & K, 427 — L o , discussed 
Tullett i. Armstrong (1840) 9 L J Oh. 41 , 4 
Myl. & Or 377, 390— cottenham, l.o. , a firm- 
ing 1 Beav, 1 — LANGDALE, ha See judgment 
at length, wkeie all the oases aie discussed 


Tullett v, Armstrong, followed , Scarborough 
'ii Borman (1840) 9 L J Ch. 48; 4 Myl & Oi, 
377 —OOTTENHAM. L o ; affirmed, 1 Beav. 34 — 
LANGDALE, M.R, , applied, Baggett o Meux 
(1844) 13 L J Ch. 228 , 1 Coll 138 , 8 Jur. 391 
—KNIGHT BRUCE, V.-C. , affirmed, (1846) 15 
L J Ch 262, 1 Ph 627, 10 Jur 213.— lynd- 
hurst, lc ; distinguished, Teague’s Settlement, 
In re (1870) L R 10 Eq 564 ; 22 L. T. 742 ; 18 
W R 752 — jameb v.-c. ; applied, Hawkea v. 
Hnbback (1870) 40 L J. Ch, 49 ; L, R. 11 Eq. 6 
(!>ojf, col 1256) , approved, Stogdon v. Lee (1891) 
60 L J. Q. B 609, [1891] 1 Q B. 601.— O.A. 
(post, col 1254) , referred to, Wheeler’s Settle- 
ment, In re, Briggs v Ryan (1899) 68 L, J Ch. 
663 , [1899] 2 Ch 717 (post, col. 1268). 


Tullett v Armstjjong and Baggett v. Helix, 

discussed 

Adams v. Gamble (1861) 12 Ir. Ch. R. 102.— 
O.A. BLACKBURN, L,J ai^d HUGHES, B, ; BRADY, 



577 ^2 Bouv 353 jTjur (Ns!)"™ 

751 , 11 W. 11. 814 - ROM ILLY, M.H 
leohmore v. Brotheridge, overruled, 

Taylor r, Meads (supra, col. 1250) 

Baggett v. Meux , referred to, Taylor r Mends 
(supra, col. 1260) , applied, Gaslr ell’s Tiusts, In 
10 (post) , ‘discussed, Ellis’s Trusts, In rc (post ) ; 
referred to, Down, In rc (post) , Thomas v 
Price (1877) 40 L. J Oh 701. hall, v-c And 
see col. 1255. 

Sarel, In re (1864) 10 Jur. (N.S ) 876 ; 4 N R 
' 281 , 10 L T. 691 —wood, v.-o , and 
Spring v Pride (1864) 10 Jur (ns.) 646; 
12 W R, 892, — l.jj , referred to 
GaskclL’s Trusts, In le (1865) 11 Jur. (N.s.) 
780, 12 L T. 763 —WOOD, v.-O. 

Spring y. Pride, apprtwed and applied 
Clinton's Trust, In re, HoUway’s Fund (1871) 
41 L. J, Oh. 191 , L. R 13 Eq. 295 , 26 L. T 
159 , 20 W R, 826 — wiokens, v-O. ; Harrison 
r Hanifion (1888) 58 L. J. P 28 ; 13 P D 180 
— O.A (post, col 1205) 

Gaskell's Trusts, In re (supra), followed. 
Sykes’s Trusts, In re (1862) 2 J, & H 415 , 6 
L, T. 350 —WOOD, v.-O., not followed. 

Ellis’s Ti lists, In re (1874) 43 b J Ch. 444 , 
L. R. 17 Eq. 409 ;i22 W. R. 448— .JBSSBL, m.b. 

Sykes’s Trusts, In re, referred to, Roberts u 
Watkins (1877) 46 L. J Q. B. 652 ; 86 h. T 799 
— lusii, J , approved and followed, Pike r Fitz- 
gjbbon (1881) 6(ff,. J. Ch. 394; 17Ch D. 454.— 

0 A. (post, col. 1262). 

Ellis’s Trusts, In re, observed on. 

Croughton’s Trusts, In re (1878) 47 L J Oh, 
795 ; 8 Ch. D. 460 ; 38 L. T. 447 , 26 W. R. 574. 

—BACON, V -0. 

Ellis’s Trusts, In re, followed. 

Croughton’s Trusts, in re, distinguished. 
Clarke’s Trusts, In re (1882) 61 L J Ch 865 ; 
21 Ch, D. 748 ; 47 L T, 43 , 30 W. R. 778.— 

, PSY, J. 

Ellis’s Trusts, Iu re, distinguished 
1 Oroughton’s Trusts, In re, followed * 
Clarke's Trusts, In re, questioned. 

Sykes's Trusts, In re, approved. 

Bown, In le, O’Halloran v King (1884) 27 Ch. 
D. 411 , 53 L. J. Oh 881 , 50 L. T. 796 , 33 W R. 
58 —O.A. ; reversing 49 L. T. 165 —KAY, J. 

BAOGtALLAY, l.j, — T hen'Ve come to the direc- 
tion that the interest' which any female might 
take under the will should be for her sole and 
separate use, and 'without power to anticipate. 


equivalent to a gift of a peipetual annuity An 
it is consistent with the decision of Bacon, V. C 
in Cr ought on's Trusts, In re, where the gift wi 
held to bo equivalent to a gift of a sum of mono 
With respect to the third case, Clarke’s Trust 
In re, l am unable to agree with it So far f 
giving the sum of cash to the married womai 
I think it was light , but I cannot agree wit 
Fry, L ,T , so far as he decided that she wi 
entitled to the proceeds of the sale of the stoc 
in Court, because, although foimerly an income 
bearing fund, it had been coil vetted into cas 
It canuot make any difference that a sum i 
money which was at the testator’s death n 
vested on mortgage has been converted mi 
cash In the present cose we have a gift su 
stantially of a sum of cash, although invested i 
the time Therefore I think that the pent 
having ai rived at which this lady is to becon 
entitled to the fund, she can give a valid recei] 
for it, and is entitled to have it paid to hei . . 
I also wish to say that I agiee with the decisic 
in Sykes’s Trusts, In re — p 420. * 

cotton, lj — It has long been settled th. 
when money is given to a woman foi hersepara 
use, inasmuch as the separate use is a creation* 
equity, she may be restrained from anticipatii 
the income Baggett v. Meute decided that th 
applied not only to a life mteiest fyit to 
separate inteiest given to a mairled worn! 
absolutely. — p 422 

His lordship also disappioved of Clark* 
Trusts, In re lindley, lj concurred. 

Bown, In re, followed reluctantly , Spenci 
In le, Thomas r Sponcei (1885) 55 L. J. C 
80 ; 30 Ch. D 183,; 84 W. R. 62.— PEARSON, o 
explained, Ciuiey, In re, Gibson r. Way (1886) 
L. J Cb 906 , 32 Ch D. 861 , 54 L. T. 665 j 
W. R. 641.— OHITTY, ,T And see post, col 12£ 

Baggett v. Meux (supra), dietum dpproet 

Stogdon r Lee (1891) 60 L J Q. B. 60 
[1891] 1 Q. B. 661 ; 64 L. T. 494, 39 W. 
467 ; 55 J P. 533,— O.A 

esiier, m E. — Then ns to the will of the fli 
husband, the question arises whetbei the woi 
declaring that the defendant is not to have pqy 
to “ alienate, charge, or anticipate" the incoi 
of the 6,0001. are of themselves, tlipre being 
other woids that would do so, sufficient to gi 
her a separate estate as against hei husband 
whether these words authorised the Court 
draw the inference that the income was intend 
to be the wife’s separate property. Upon t; 
point there is the dietum of Knight Bruce, V, 
[Baggett v, Maiue], a very poweiful judge am 
40—2 
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mils ter of this branch of the law, which, although 
it was not nccessaiy for the decision of that 
pnrticulai case, is part of his eonsideied judg- 
ment lie theie says, m the most delibeiate and 
explicit terms, that words, similai to those m 
the will m the present case, prohibiting aliena- 
tion of pioperty by a man led woman, are of no 
effect unlessthepropcityis limited to hei sepaiate 
use. The language of Lord Langdale m Tullett 
v. Armstrong (sujim, col 1252) shows that he 
took precisely the same yiew — p (170 

PRY, L J. to the aamo effect , BOWES, I. .T 
concuiied. 

See Mamed Women’s Fioperty Act, 1803 
,(50 & 67 Yict. c 03), s. 1. 

Bown, In re (supra), ujiproied hut rhstin- 
quwhed. 

Baggett y Meux (supra), referred to 
Giev’s Settlements, In le, Aeason r Gieen- 
woocl (18.87) 5b L J. Cli 511 , .14 Ch D. 712 ; 
50 L T 350, 35 W. K. 500.— C A cotton, 
BINDLEY and LOPES, L .7,1 

Bown, In re, ihvtingm-dird. 

Grey’s Settlements', In re, followed 
Tippett’s and Ncwbould’s Contract, In re 
(1888) 37 Ch D. 444, 58 L. T 754, 36 W It 
507 — C.A. 

Coleridge, c.J. — In Mown, In re. it was held 
that the testator intended the legatees to haye 
the capital paid to them , hut in the other case, 
(Jin/x Settlements, hi re, it was decided that the 
teBtatoi must be taken to have intended the 
legacies to remain m the hands of the tiustees 
with a lestiaint on anticipation by the legatees 
Both these decisions are, m my opinion, right, 
and consistent with each othei In Bow n, In re, 
there was a direction to pay ” to the legatee 
after the death of the tenant for life This 
showed’the testatoi’s intention to be that the 
shares of that legatee Bhonld then be handed 
oyer to her, and the restraint on anticipation 
v«s, therefoie, held to be confined to the ante- 
cedent period In Graft, Settlements, In re, theie 
were no words showing an intention that the 
legacies^ should be paid over, and the restraint 
on anticipation was held to be geneial — p 147. 

cotton, l j to the same effect, bowen, l. j 
concuned 


Knight v Knight, Benson r v. Benson and 
Bradley y Hughes, impugned. 

Gaffeu, In re (1850) 19 L .T Ch 179 ; 1 
Mao & G. 511 ; 1 H. & Tw 635 ; 14 Jur. 277 — 
cottenham, l.c 

Gaffes, In re, adopted 

Hawkcs v I-Tubback (1870) 10 L. .1 Ch. 49 , 

L K 11 Eft 5 , 23 L. T 642 , 19 W It 117 — 
ROMILLY, M K ' 

Gaffes, In re, and Hawkes v. Hubbaok, dis- 
eu.si.erl, 

Molyneux’ Estate, In 10 (1 872) Ir. It. 6 Eq. 
411 —FLANAGAN, J. C 

Gaffee, In rs, and Sturgis v. Oorp (1806) 

13 Yes 190 , 9 B. B. 169.— GRANT, M R., 

Ki ng v. Lucas (1888) 28 Ch. 1). 712 ; 49 L T. 
216 , 31 W it 904— c A.; weening KAY, ,t 

—That case [fin flee, In it], in 
my opinion, lays down no rule applicable to the 
piesent case Theie was a tiust for sepaiate * 
use, not limited in duration, with a special 
reference to tho present husband, and it was 
held that it did not prevent the tiust from 
applying to a futuie covin true. . In that, case 
[Sturqii v, Corp) theie was oxistmg pioperty 


Bown, In re (supra), followed. 

Holmes, In re, Hallows i. Holmes (1892) 67 
L T. 835— c.A LINDLEY, LOPES and a. l 
smith, l j.t ; Fearon, In re, Hotchkm r Mayor 
(1897) 45 W B 232. — KEKEWIOH, J 

Bown, In re, and Holmes, la re, followed. 

Currey, In re (col. 1254), distinguished 

Bankes, In le, Beynolds v. Ellis (1902) 71 
L. A Ch. 70S , [1902] 2 Ch 338 , 87 L. T. 432 , 
60 W. B. 668.— BUCKLEY, j 

Benson y Benson (1835) 4 L J. Ch, 59, 278 , 
„ 6 Sim 126.— v-c,; antlf Knight y. Knight 

(18.14) 3 L. J. Ch. 187 ; 6 Sim 121 — y . - 
explained, 

Bradley t. Hughes (1836) 6 L. J. Ch. 865 
Sim. 149.— PHADWELL, V.-O. 


settled with reference to an existing coverture ; 
anil the Court ai rived at the conclusion that tho 
lady could dispose of her interest even though 
she was not m actual enjoyment of the pioperty. 
But when I look at the words of the settlement 
in the case beEore us, I am of opinion that tho 
trust foi sepaiate use applies toafutuiooovoitiue 
only — p. 726 

baggallay, l ,t — I n my opinion, although 
this case is not identical with h he v Fitzgibbon 
(1881) 50 L J Ch. 394 , 17 Ch. D. 454 (post, 
col 1262), it is governed by the pnnciplos theie 
laid down — p 726 bowen, l j concurred. 

Steedman v Poole (1847) 16 L J Ch 348 , 

6 Haro 198 , 11 Jm. 44!) — WIGRAM, y -0 > 
appealed and applied 

Harrison v Harrison (1888) 58 L J P 28 j 13 
P. D 180.— C.A. (post, col 126£) 

Jao^son v Hobhouse (1817) 2 Mcr. 488 : 16 
E B 200 — L.o. , applied, Baggett v Meux 
(supra, col 1262) ; followed, Olive n Carew 
(1859) 28 L J Cb. 685 , 1 JCTt H. 199 ; 5 Jur. 
(N S.) 487 , 7 W. B, 433 —WOOD, v -0 ; distin- 
guished, Sharpe ■)' Foy (1868) L B, 4 Ch. 35 ; 19 
L. T. 541 ; 17 IV R 65.— WOOD and SELWYN, 
L.JJ. ; referred to, Thomas v Price (1877) 46 
L J Ch 761 —hall, v,-C , applied, Bateman 
(Lady) v. Faber (J897) 67 h J. Oh 13 0 , [1898] 

1 Ch 144 ; 77 L T. 57b ; 46 W B 215.— c A. 
LINDLEY, M.R., OHITTY and V. WILLIAMS, L.JJ. 

Clive V Carew (supra), aiiplled, Arnold v. 
Woodhams (1873) 42 L. J. Ch. 578 , L. E. 16 
Eq 29 j 28 L. T 351 ; 21 W. E 694.— MALINS, 
V-c , explained, Waynford r. Heyl (1875) 44 
L Jf. Ch 567 ; L B 20 Eq, 321 , 33 1. T. 155 ; 
23 1Y B. 848 — jessel, m it ; Sawyer r Sawyei 
(1886) 64 L. J. Ch. 444 , 28 Ch. D 595 ; 52 L T. 
292, 33 W B 408. — o.A. baggallay, bowen 
and pry, l jj. And see Thomas r. Pnce (supra). 

Arnold v Woodhams, referred to. * 

Glanvill, In le, EUis r. Johnson (1886) 55’ 
L. J. Ch. 826, 31 Oh, D. 532 —O.A. (post, col. 
1264). , „ 
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Sharpe v Foy ( supra ), explained. 
M'lntyrp’a Trustees’ Estate, In 10 (1888) 21 
h K. Ir 421 . — Aionrois, j. 


Stanley v. Stanley (187S) 17 L, J Oh 250, 
7 Oh 0 58!) ; 87 L T 777; 26 W. R 310 — 
MALINS, V.-C , discussed, Cahill 1; Cahill (1883) 
41 App. Oa^j 120 — h.l (lit) (supra, col. 1205) , 
Hyde v Hyde (1888) 57 L. J P 89 , 13 P. D. 
Hilt — fi A (j>o.st, col. 1287) , Hood Bans v. Oath- 
cart (18!) 1) 03 Sj. J. Q B* 602 ; [1894] 2 Q B. 
539 — CA (.post, col 1290), principle applied, 
Bateman (Cady) /• Faber (1897) 67 L J. 
Oh 130 , [1898] 1 Oh. 144.-C.A. (supra, col. 
125(1). * 


Currey, In re, Gibson v Way (No 2) 
(1387) 56 L J. Oh 389; 56 L. T 80, 


35 W R. 32(1.— CHIT’1% j., principle 
applied. 

Blundell's Trusts, In is (1901) 70 L J Oh. 
022; [1901] 2 Oh 221; 84 L T 706.— 0. A. 
» dOLLINS and 8TIRLING, L.JJ 


Wife's Debts and Liabilities * 

Miles v Williams (1711) 1 P Wins. 249 , 
and Sparkes v Bell (1823) 6 L. ,1 (o S.) 
K, B, 206 ; 8 B it 0. 1 ; 2 M. it B. 124.— 
X 1! , (j nest 1 lined 

Lookwood v Salter (1833) 2 L J. K. B 198 ; 
5 B, & Atl. 303 ; 2 N. & M. 255.— K.B., dis- 
cussed. 

Bisooe v. Kennedy (1762) 1 Bro. 0. 0. 17, n , 
, appeared and followed. And see col. 1258. 
Chubb r. Stiolch (1870) 39 L. J. Ch 329 , 
L R. 9 Eq 655 ; 18 W. R. 483 , 22 L T. 86. 

malins, v -0 —It lmd been Btated that it had 
been hold in America [ Yanderheydan y Mallory 
(1 Comstock 452)1 that Discoe v. Kennedy was 
not law. That might be the case in America, 
but in this country ho was bound to assume that 
Jhsmie y. Kennedy was law It had been con- 
sistently cited by text wi iters without objection. 
[II is 11011011' referred to Roper on Husband and 
Wife, vol 2, 2nd edition, p 210] In his opinion 
Disooi 1 v Kenneth/ was good law, and was a 
sound and useful decision He should follow 
that case cheerfully, because he thought«it was 
founded upon justice and honesty. — p 331 

Lookwood: ^Salter, referred to 
Parkin, In re, Hill r Schwarz (1892) 62 L J 
Ch 55 ; [1892] 3 Oh 510 , 67 L, T 77 , 41 
W, It. 12U.— STIRLING, J. 


Sanger y Sanger (1871) 40 L J Ch 872 ; 
b. B. 11 Eq. 470 , 24 L. X. 649 , 19 W It, 
792 — romilly, m.r ; and London and 
Provincial Bank v Bogle (1878) 47 L J 
Ch. 301 , 7 Oh D. 778 ; 87 L. X 780, 26 
W It 578 .— baoon, v.-O , followed 
Ilcdgcly, In re, Small r Hedgely (1886) 56 
L. J. Oh 360 ; 34 Ch D. 379 ; 56 L X. 19 , 35 
W B 472.— NORTH, J. t 

Sanger v. Sanger, appealed 
Downs v. Fletcher (18SS) 21 Q B D 11 , 
59 L. X. 1 80 ; 36 W R. 694 ; 52 J. P. 375 
— COLERIDGE, O.J. and MATHEW, J , fol- 
m lowed 

Axford 0. Reid (1889) 98 U.QB, 230 , 22 
Q. B. D. 548 , 60 L. X 726 ; 37 W. E 291 ; 53 
J. P 611.— O.A, ESHER, H.R., FRY and BOWEN, 


Kirk v. Murphy (1892) SO L. R. Ir. 508. 
—MADDEN, J., oeerruled. A 

Axford v. Held, discussed 
Mulony r Harvey (1894) [1895] 2 Ii It 169. 
—HARRISON, JOHNSON and HOLMES, JJ. 

Axford v. Reid, 7'cferrcd to 
Wheeler’s Settlement, In re, Biiggs 0 Ryan 
(1899) 68 L J Ch. 663 , [1899] 2 Ch.717 (post, 
col. 1268). 

Allen v. Papworth (1718) 1 Ves sen. 163. 
— L.O , discussed. 

Hulme e Temat (1778) 1 Bro C. C 16 — 
THHRLOW, L C 

Bisooe V, Kennedy (supra, col. 1257), 
explained 

Hulme v. Tenant, followed 
Bolton (Duke) r Williams (1793) 2 Yes 138 ; 

4 BlO. O. C. 297,— LOUGHBOROUGH, L.O 
Hulme v, Tenant ; discussed, Sookett 0 Wray 
(post), distinguished, Sperling r Rochford(1803) 

8 Ves 161.— eldon, LO. , Nantes v Conuck 
(1803) 9 Yes. 182 , 7 R. It 156 .— eldon, l c. 

Hulme v. Tenant and Bolton (Duke) v. Wil- 
liams, considered 

Jones r. Haras (1804) 9 Yes. 486 , 7 It II. 
282 .— eldon, L a. 

Hulme y. Tenant, referred to 
Jackson r. Hobhouse (1817) 2 Her. 183 , 16 
R. It. 200 —ELDON, L.O 

Jones v. Harns, full mind 
Agiular v Aguilai (1820) 5 Madd 414 — 
LEAOH, V.-C, 

Norton v. Turvill (1723) 2 P. Wms 111, 
distinguished 

Sookett r. Wray (1793) 4 Bro. C. C. 483 — 
ARDEN, M.lt 

Sperling v. Roohfort (supra) and Sookett v. 
Wray, discussed m 

Richards e. Chambers (1805) 10 Ves 680 , 8 
R, R 44.— GRANT, M R 

Norton v. Turvill and Sookett Wray, 

discussed 

Heatley 1. Thomas (1809) 15 Yes. 596; 10 
R. R. 696 —grant, m.r And. see post, col. 1261. 

Compton v. Collinson (1789) 2 Bio. C C. 
377 ; Hulme v. Tenant; Greatley v. Noble 
(1818) 3 Madd. 79 , Stuart v Kirkwall 
(Lady) (18J8) 3 Madd. 387 , Kenge v. 
DolavaU (1685) 1 Vcrn.32fl , anti Lillla v. 
Alley (1791) 1 V 6b 277, discussed 
Munay e Bailee (1834) 3 b J. Ch 184 , 3 
Myl & K 209 , 41 It. R. 62 —brougham, l 0. 
And see post, col. 1260. 

Stuart v. Kirkwall l(Lady), dismissed, Johnson 
1 Gallaghei (1861) 80 L. J Cli 29S ; 3 De G 
B 1 it J 194 — ljj (post, col 1260), apprmed, 
Shatt.ock r Shatlock (1SG6) 35 L. J Ch 509 , 
L R 2 Eq 182 (post, col. 1260). 

Hulme v. Tenant, approied 
Owens v Dickenson (1840) Or, & Pli 48 , 4 
Jur. 1151 — OOTTENHAM, L 0 , affirming 3 Beav. 
48 . — langdale, #t r And .see post, col. 1260. # 

Norton v. Turvill (supra), followed 

Hulme v. Tenant, discussed 
Vaughan v Walker (1858) 8 Ir Ch R. 458.— 
BR4DY, L 0 , , blAokburne, L.J. dissenting. 
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' Hulme v. Tenant ( supra ), Worsnop v. Benassi 
(1873) 21 AV. R 684 —KEATING and BRETT, JJ ; 
dumnscd, Johnson r Gallaghei (post, col 1260) ; 
R u wen, In le, James o James (1892) 61 L. J. 
Oh ‘132 , [1892] 2 Cli 291 — CI1ITTY, J. 


Hastings (lady), In re (mpm), referred to. 
Beck v. Pierce (1889) 68 L J Q B. 616 ; 23 
Q B D 316 , 61 L T 448 ; 38 AV. It. 29 , 54 
" " 19S — a A esher, At b , lindley ami 

BOWEN, L.JJ. 


Horton v Turvill (mpra), followed. 

Vaughan v Walker (supra), commented on. 
Hodgson r. Williamson (1880) 16 Cli D 87 ; 

42 L T 676 ; 28 W. R. 9-14 —BACON, V -C. 

Hodgson y. Williamson, distinguidicd. 

Norton v Turvill, explained 

Vaughan v. Walker, commented on 
Hastings (Lady), In re, Hallett i Hastings 
(1887) 66 L. J. 011 129, 631 ; 35 Ch. D 94 , 67 
L. T 126; 35 AV. It 584, 62 J P. 100— C A. 
cotton, lindley and lopes, l.jj ; affirming 

KAY, J 

cotton, T, .1 — The case which is most similar 
to this is Ifodgsi m v 115 tttnmson, before Bacon, 
V.-C., m which the judge rehed on the fact that 
the claimant had brought his action as soon as 
there was any fund out of which he could he 
paid , because the only pioporty of the ruarned 
woman was that which she got from hei father, 
and that had only lately been lealistd. Mi. 
Fischer sought to make that argument appli- 
cable to the present case, and lie lelicd on the 
fact that the property which jiassed undei the 
testatrix’s will became liable to the claim within 
six years. But there was property settled to her 
separate use ever since 1876, which could have 
been made available Therefore the gtound 
relied on by Bacon, V -O fails in the present 
case, and I have some doubt whether the V -0 
was right m the lelinnce he placed on that 
ground, .because the statute begins to lun as 
soon as an action can he brought to enfoice the 
claim, Uyespectivc of there being any pioperty 
. Norton v, Turvill is very shortly reported 
The Indy had a power to appeal by deed or will, 
and she gave a bond for 26 1. Of course, an 
nefion oould have been brought against bar on 
that bond , but, as I understand the judgment of 
the M R., be considered the execution of the 
bond as exeicise of hei power of disposition, 

. . . The MR. looked upon the bond, erroneously, 
as I think, as an execution of the power which 
the settlement gave her, so that the creditor 
became cestili qne fruit under it. That seems to 
be the ground of his judgment. Seatley v. 
Thom ah [supra, col. 1258) does not appeal to help us 
in this case , it turns on qmte a different point. 
Then m Vaughan v. Wallter the L.C. of Ireland 
held that the Statute of Limitations did not run 
against the ci editors of a married woman ; hut 
the L.J differed from that view, and I must 
express my opinion that the L C was wrong in 
the view which he took, and that lie did not 
deal u ith the liability of the separate estate of a 
married woman as y e ought to deal with it. — 
p. 683 

lindlby, l j. — I think that Kay, J, was right 
in saying that Norton y. Turvill is to be explained 
by saving that the bond was held to have acted 
as an appointment making the trustee of the 
. settlement a trustee for the obligee of the bond 
But that view is now exploded. — p 634 lopes, 
LpJ. concurred. e 

Hodgson v. Williamson, discussed. 

Willett r. Finlay (1891) 29 L, R. Ii 156 — 

POUTER, M.R, 


Beok v. Fierce, referred to 
Batkin, In re. Hill r Schwais (1 892) (12 L. J] 
Ch. 55 , [1892] 3 Ch. 510 {post, col. 1266) 

Murray v. Barlea (supra, col 1258), re- 
ferred to 

# Owens r. Dickenson (1840) Cr. & I’ll. 48 , 4 
Jur 1151 — LO (supra, col 1258). 

Murray v Barleo , Owens v Dickenson > 
Barrymore v, Ellis (1830) 8 Sim 1. — 
v.-c ; and Stead v Olay (1828) 4 Russ 
550 , 6 L J (OS) Ch 138 , 1 Sim 294 , 

28 R. R 109— L O. and v -o , discussed. 
A^aughnu v. A r anderstegen (1864) 23 L J. Ch. 
793 ; 2 Diew. 165, 363 , 2 W R 599,— KINDBRS- 
LEY, V -O f 

Vaughan v Vanderstegen, discussed, Edie v. 
Babmgton (1864) 3 Ir Ch It 568 — M R , 
followed, Hobday v Peters (No. 2) (I860) 29 
L. J Ch 780 ; 28 Beav 354 ; 8 AV, R, 512,— 
romilly, m.r. , discussed, Johnson i. Gallagher 
(1861) 30 I< J. Ch 298 (post) , followed , Blntch- 
fordi. Woolley (1863) 82 L. J Ch. 534 , 2 Dr k 
Sm 204 — KiNDERSLEY, v.-o , appealed, Shot. 
Look x Shattoclc (post) ; Lush’s Trust, In re 
(1869) 38 L. J. Ch 650 , L. II 1 Ch 591 ; 21 
L T 376 , 17 W. It 974 — selwyn and giffaud, 
L..TJ , not followed, Harvey’s Estate, In re, God- 
frey r Harben (i 879) 49 L. J Ch 3 ; 13 Ch D. 
216 (pad, eol, 1262); diwvsied, Gilchrist, Ex 
parte, Armstrong, In ro (1886) 55 L J Q, 11. 
578 , 17 « B D 521 —0 A (post, col 1263) ; 
applied , MTntyre’s Trustees’ Estate, In re (1888) 

21 L. It. Ir 421.— OHATTEllTON, v.-o , Roper, 

In re (post, col 1266). 

Owens y Dickenson, discussed 
Vaughan r Walker (supra, ool 1258). 

Murray v Barlee and Owens v. Diokenson, 

discussed. 

Johnson r Gallagher (1861) 30 L. J. Ch. 298 ; 

8 De G. F. & J. 494 , 7 Jur (N.s.) 273 ; 4 L. T. 

72 ; 9 W. R. 506.— knight bruge and turner, 

Ij JJ See judgment of laltei*pWheio all the 
cases are reviewed. Ami see post, cols 1201 — 
1263 ; Pike v Fitzgihbon (1879) 41 L. T, 148.— 

FRY, J 

Owens v. Dickenson, applied, Poolo’s Estate, 
In le, Thompson r Bennett (1877) 46 L, J. Ch. 
803 , 6 Ch D 739 ; 87. L T 119 ; 25 W. 11. 862. 
— HALL, V -o. ; referred f»,|Robmson i Pickering 
(1881) 50 L. J. dll 527 , 16 Ch. D 060 , 44 L. T. 
166 , 29 W R. 385 . — o.a. jessel, m.r , JAMES 
and lush, L jj ; reversing 1G Ch. D. 871.— 
M ALINS, V.-O. 

Johnson y, Gallagher (supra), disappeared, 
Shattock v Shattoclc (1866) 35 L J. Ch. 509 ; 
35 Beav. 489', L R 2 Eq. 182; 12 Jur. (n.s) 
405 , 1 4 L. T. 462 , 14 W. R 600 —romilly, m.r. , 
applied, Leeds Banking Co., In re, Matthewman’s 
Case (1866) 86 L J. Ch 90 ; L. R. 3 Eq 781 ; J.2 
Jur (NS) 982, 15 ]> T 266 , 15 AA r . R. 146 — 
KINDERSLEY, v,-c , Butler r. Oumpston (1868) 
38 L J Ch 35 ; L. R. 7 Eq 16 ; 17 AV, R 24.— 
malins, v-o. , Picard r.-Hine (1869) L. R 5 
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Shattock v Slinttock, disapproved 
Johnson v Gallagher ami Heatley v 
Thomas (col 121)8), adopted 
London Chartered Hank of Australia r. Lcm- 
p/iere (1H7.IY L. It IT C 572 , 42 L. J P C 
49 ; 9 Mnoro 1‘ G (N S.) 420 , 29 L T 180 , 21 
W. 11. BIS 

JAMES, r, J (fol self, SIR a TEACOOK, MELLI8H, 
L..T and SIR M smith). — I t is true, that in 
Shot tool v Shaitorh the M.lt expressly over-* 
ruled the jiulgmont of Tnrnci, L J m Johnson v 
Uitllagher, niicf hold, that even a piomixsoiy 
note given by a nmrned woman living separate 
and apart from her husband, and having piopoily 
settled to hoi scpaiato use foi life, with a power 
to appoint it by will, was not a debt payable out 
of the property so appointed. In that judg- 
ment ho buses his dissent fiom Timiei, L J. on 
tho ground, that the authorities cited by the 
* lattoi do not warrant his conclusion Their 
loidships are not able to concur in that view of 
the authorities, and have arrived at the cwiclu- 
sion, that Tnrnci, L.J ’b judgment is expressed 
with liis usual nconraoy Ono of tho cases, 
Ileatleg v. Thomas, when carefully examined, 
is a direct, authority for tho L J 's proposition. — 
p. 59 i. 

Ptoard v. Hme lav pm, col 12C>0), followed 
Davies v Jenkins (1877) 6 Cli D 728 ; 26 
W. 11 260. — hall, v.-O. , Penley v Anstruthei 
(1888) 52 L. J. Oh. 867 j 48 L. T. 604 . — fear- 

NON,.J, 

Davies v. Jenkins and Collett v Dickenson 
(1879) 11 Ch D. 087, 40 L T 394 — 
FRY , J , distinguished. 

, ' Pike d. FitzGibbon (1879) 11 L. T. 148 

FRY, J, — In those discs declarations had been 
made declaring that tho separate estate of the 
married woman wns charged in the absence of 
tho trusteesj-and I am not prepnied to say that 
whore tho trustees cannot bo found, as in Collett 
v Dlelmsou, that may not he a convenient anil 
very proper coursi to pursue , but it is a course 
of great inconvenience as a course which leads 
to a great deal of, as it seems to me, needless 
expenso ; because, when the matter comes back 
on further consid<M:ation m such a state, all the 
Court can do is to repeat the declaration made 
at tho hearing, reducing to a certainty t 1 -- 
amount of tho clmige, and reducing to a ccitain 
the amount of the separate estate, and then 
leave the whole matter to be woiked out, if 
necessary, by subsequent proceedings The 
aourse, therefore, is inconvenient, and 1 refuse 
this application with costs — p. 151, 

Davies v. Jenkins and Collett v. Dfokenson, 
followed, 

Flower v. Buller (1880) 49 L J Ch 784 , 15 
Ch. D. 065 ; 43 L. T. 811 ; 28 W. H. 948 — 
DENMAN, J. And see post, col. 1262. » 

London Chartered- Bank of Australia v Lem- 
priere, not applied, , 

Adamson v Hammond (1873) 43 L. J P. 17 ; 
L, It 3 P 141 , 29 L T. 700.— SIR J HANNEN 


066.— JEBSEL, M R ; Willett V. Finlay (1891) 29 
Ii. B. Ir, 156 — MR , refereed to, Wheeler's 
Settlement, In ic (1899) 68 L.J Ch 663 , [18991 ‘ 
2 Ch 717 (pod, col 1268) 

Mayd v Field (supra), referred to 

Tuasaud’s Estate, In re, Tussaud i Tnssaud 
(1878) 47 L J Oh 849 , 9 Ch. D 363 , 39 L. T 
"" W. R 871.— O.A. JAMES, brett and 
COTTON, L.JJ. 

Johnson v Gallagher (col. 1260) and London 
Chartered Bank of Australia v Lempriera , tfia- 
hntjuished, Ontram r, Hyde (1875) 24 W B 208 
— HAL),, v -O ; followed, Harvey’s Estate, In re, 
Gilbert (or Godfrey) r Harben (1879) 49 L J " 
Ch. 3 , 13 Ch D 216 , 28 W. R 73 —HALL, v -C. 

London Chartered Bank of Australia v, Lem- 
priere; Harvey's Estate, In re; and Mayd v 
Field ; considered, Roper, In re, Ropei v Don- 
caster (1888) 58 L J. Oh. 215 ; 39 Oh V 492 
' ' col 1266), Willett r. Finlay (1891) 29 L R 


lf.fi 


Heatley v. Thomas (tfhpra, col 1258) and 
London Chartered Bank of Australia v Lem- 
priere; discussed, Mayd v Field (1876) 45 L. J 
Oh. 699 ; S Ch, ¥>, BSd , 34 L. T. 614 ; 24W. ^ 


\ 156 ~ 

Johnson v Gallagher (supra), e, opt tuned. 
Devitt i> Faussett (1881) 7 L R Ir 511 — 
CHATTBRTON, v-C ; affirmed with a i aviation, 
(1^82) 9 L R. Ir. 84.— C.A. LAW, L.O., DEASY 
and FITZGIBBON, L .TJ 

Harvey’s Estate, In re, followed, 

Hodges r. Hodges (1882) 51 L. .1. Ch. 549 ; 
20 Oh D 749 , 46 L. T. 366 , 30 W. H. 4S3.— 

FRY, J. 

Pioard v Hine (supra, eol 1260) and John- 
son v Gallagher (supra), explained. 

Flower v. Buller (supra, ool. 1261) and 
Harvey’B Estate, In re, observed on 

London Chartered Bank of Australia v 
Lempriera (supra), explained 
Pike v Fitzgibbon, Mai tin v, Fitzgibbco (188 1) 

I L. J. Ch 454 , 60 L. J Ch 394 , 44 L T. 
562 , 29 W R. 551 —O.A , reversing 49 L J Oh. 
493 , 14 Ch. D. 837 , 42 L. T. 625 , 28 W. Ji 
"17— MALIN8, V.-O. 

JAMES, LI. — The language of the decree in 
Picard v. lime, which gave the plaintiff a charge 
upon the sepaiate estate remaining, was intended 
to give effect to the rule that the creditor had a 
claim against the estate, but not a charge upon 
it, so as to prevent the operation of any inter- 
mediate alienation, and tberefoie the inquiry 
was directed what separate estate remained, 
meaning only what part remained of that 
separate estate in respect of which the married 
woman had at the time of contracting the debt 
a jus disponendi. That is evidently what wns 
befofe tho Court, no such point having been sug- 
gested as that she had acquired tho general 
power of oontiacting debts to be paid out of any 
separate estate she might afterwards acquue 
The misconception has arisen from not attending 
to what were the facts of the oases in which that 
inquiry was directed. I desire to have it dis- 
tinctly understood as my opinion, and the 
opinion of my colleagues, and therefore as tho 
decision of this Court, that m any future case 
thepioper inquiry to be inseited is what was the 
separate estate which the married tvoman had at 
tho time of contracting the debt or engagement, 
and whether that'separato estate, or any part #f 
it, still remains capable of being reached by the 
judgment and execution of this Comt. The 
decision m Johnson v Gallagher was that the 
debt of ihq manted woman, although she had 
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separate estate, did not prevent her disposing of 
that separate estate any moie than the con- 
tracting of a debt prevents a man from disposing 
of any part of his estate — p 160 

BRETT, ii J — Robertx v Watkins and Rghes’s 
Trusts, In re (supra, col 1253), are adverse to the 
case of the plaintiffs, and with those decisions I 
entirely agree — p, ,c83 

cotton, L J. — As regards Godfrey v. Harben, 
which was pressed upon us, that to some extent 
favours the contention of the lespondents I 
think it better not to give any opinion on the 
point there decided, as it may come to the 0 A , 
but that oaso went very much furthei than the 
•case it was supposed to follow. As I understand 
that case, the decision was that the power of 
appointment by will connected with the separate 
life estate, when exeicised, made the appointed 
property separate propei ty In London Chartered 
Batik, of Australia v. Lempnere there was power 
to appoint by deed or will, which makes a great 
difference between that case and the case before 
Hall, V.-C. However, I express no opinion upon 
that case, except to point out that distinction, 
leaving the ease entirely fiee if and when it comes 
before the C A — p. 4GG. 

James, LJ — I may say as regards Flowfr 
v Buller , and Roberts v. Wathim, that in the 
former case Denman, J , must be understood as 
merely following what he thought was the 
decision of Malms, V -C fin Bilte v Fitzqibbon, 
14 Ch. D 837], and the judgment of Lush, L J 
in the latter case seems to me from beginning to 
end to be expressed with absolute accmacy. — ib. 

Johnson v. Gallagher (col 1260), discussed, 
Gilchrist, Ex parte, or Armstrong, Ex parte, 
Aunstroog, In re (1886) 65 L J Q B 578 , 17 
Q B. D 621 ; 56 L. T 638 , 34 W R 709 ; 3 
Morrell.193 , 61 J P. 292 — ca esheb, mb, 
BOWEN and pry, i, jj. , i evening 17 Q. B. D. 
167 .— manisty and cave, JJ , Hemingway v 
Biaithwaite (1889) 61 L T 224 — mathbw and 
gBAntham, jj ; Ropei, In re (post, eol. 1266) , 
Willett v Finlay (1891) 29 L. B lv. 156 — m.b. 

Gilgjmst, Ex parts, applied 

Armstrong, In. re, Boyd, Ex parte (1888) 57 
L. J. Q. B. 553 , 21 Q B D, 264 ; 59 ,L T 806 ; 
86 W. R 772 , 6 Moirell 200 —a A lind let 
and LOPES, It.JJ , ESHEB, M B. dissenting 

Pike v Fitzgibbon (supra), applied, M'Queen 
r Turner (1881) SOW R. 80 .— field and NORTH, 
jj ; Myles r Burton (1884) 14 L R. Ii, 258.— 
HARRISON mid murphy, Jl , ref erred, to, Buisill 
t Tanner (1884) 13 Q B D 691 {putt , eol 1289 , 
Turnbull r Forman (1S85) 64 L J. Q. B. 489 j 
16 Q. B D 234 — c a (past, col. 1289) ; explained, 
Glanvill, In re (post). 

Pike v. Pitzgibbon, distinguished. 

Dixon, In re, Dixon v Smith (1887) 56 L. J. 
Gh 778 , 35 Ch. D. 4 ; 57 L. T. 94 , 35 W. R. 
743.— c.A 

cotton, L J — Theie what was sought was to 
enforce a liability arising from contract. . 
But here Mrs^ Smith received a sum which she 
ought not to nave received, the V.-C. [Bacon] 
having erroneously ordeied it ty be paid to her 
That order was reversed on appeal, and it was 
the duty of the Court to declaie Mis Smith to he 
bound to refund the sum which she had received 
under it.— p. 774 LINDLEY and LORES, ljj, 
concurred 


Claydon v, Finoh (1873) 42 1, J Oh, 116; 
L R. 13 Eq 266 , 28 L T. 10.1 —BACON, 
v -a, discussed. 

Glanvill, In le, Ellis r Johnson (1886) 55 
L J. Ch 325, 31 Ch. D 532, 54 L T 411; 
34 W R 309— C.A. COTTON, BOWEN ,111(1 
pry, ljj , rerer sing 53 L T 762, 81 W R 
118 — bacon, v -o : Slade, In re, Stride a Hulnfe 
(18S1) 50 L. J Ch 729 , 18 Ch D 653 , 15 T... T 
276 , 30 W R 28.— mr, J 


Glanvill, In re, Ellis v Johnson, referred to 
Miller r Miller (1870) 39 L J Mat 38 ; 
L. R. 2 V 54 , 22 L TV 418 , IS W. R 
586— lord penzance, approied and 


applied 

Hyde r. Hyde (1888) 57 L .1 P 
16 , 59L T 529 , 36 W U. 708.— 
BOWEN and PRY, L.JJ 


Pike v. Pitzgibbon, dismissal 
Willett ii Finlay (1891) 29 L R. Ir. 156,— 
PORTER, M n, , n/hrmed, C A. 


Claydon v, Pinch (supra) ami Hyde v. Hyde, 
•discussed 

Hood-Barrs i> Catheavt (1894) 63 L. J, Q B, 
602 ; [1894] 2 Q B 559.— C.A. (post, col, 1290). 


Glanvill, In re, distinguished 
Pike v Pitzgibbon, rnmmented on 

Cox r Bennett (1891) 60 h ,1 Ch Gil , 
[1891] 1 Ch. 617 , G4 L. T 380 , 39 W. R. 401. 
— 0 A 

lindley, L j.— Since this case was argued 
yesteiday I have looked at Glumdl, In rr, a 
little more closely It appears to me that that 
ease, ami the leasomng on winch it is based, do 
not apply to the present ease at all In the iirst 
place, in Glanvill, In re, no proceedings had 
been taken by the lady uridei the Act [Mai nod 
Women’s Pioperty Act, 1882] She sued by her 
next friend In the second place, there was no 
oidei on the mauied woman to pay the costs 
In the thud place, the order of Bacon, V -0 , 
which was appealed against, atTChorised the 
tiustees to letam the costs out of future accruing 
sepaiate estate — and to that oxtont it was 
obviously wrong But tlieie^was this further 
point yused in that case There was a small sum 
of 36/ , whiah was said to be iu rears, and it was 
contended that this might be impounded nr 
retained by the trustees. But'trtren wo look at 
the judgment we And that this small sum of B6f, 
accrued after the Older on further consideration, 
which did not order her to pay the costs, but 
ordeied her next fnend to pay them , and the 
Court theie came to the conclusion that oven 
that sum eould not he attached. There is 
language in the judgment that goes the length of 
intimating an opinion that the only arrears that 
could he attached were aireais that had accrued 
at the time of the institution of the suit. The 
main contiovcrsy was obviously not about that 
86Z, which was merely a small item in tho 
mattei , the main controversy was the propriety 
of tffe V.-O.’s order entitling the trustees to 
letam the costs out of the subsequent income of the 
manned woman, as to which she was restrained 
from anticipation In Hyde v. Hyde (supra) the 
C A , in dealing with a Sequestration, allowed the 
sequestrator to attach and take in execution 
the arrears of a married woman’s separate estate 
which weie due at the time the sequestration 
issued, and they made no reference there to any 
! earliei time, But apait ffojjAbat it appears to 
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mo that what^we have to deal with is, not 
Glam ill, hi rr, but the Mamed Women’s 
l’iO|jeily Act '[ conEoss I am not at all disposed 
to extend ilio decision in G laneill , In re, to a 
caho which arises undei that Act, for aeveinl 
reasons tn ihu find place, the Court itself, hi 
Ginn.) ill, In re, deolmed to say what would be 
light ma ci^c arising under the Act Fry, L J., 
m pointed upon that tie says “ The action 
was begun in 1882, before the passing of the 
Married Women’s l’ropei $ Act, 1882, How tho 
ease Would liave stood if the plaintiff had been 
suing withoul a next friend, undei the provision^ 
of Mini Ael, 1 mvc no opinion; the question is 
mio of some difficulty, anil is not now before us ” 
That is precisely the question which we have to 
deal with The Mamed Women's Tiopcrty 
Act, s 1, enables a in arried woman to sue with- 
out a next friend ; and, what 1 b far more impor- 
tant to my mniilis this, that the Aot departs from 
the pimciplo upon which Pilte v Fitxgabbon was 
decided, and which was taken as the foundation 
of tiie decision m Glam ill. In re The Act, ns I 
understand it, alteis the whole law as laid down 
m Pike y Fitsgibbon — p. 652 » 

KAY, I, .r, to the same effect 
Awl hoc Mamed Women's Tropeity Act, 1898 
(GO A G7 Viet c 08), s 2, 

Pike y Fitzgibbon, Glanvill, In re, and 
Oox v. Bennett, discussed. 

Hood-Bans r Cathcail (1891) 68 L J 0 B. 
602 , [1894] 2 Q. li. BBU. — O.A. Qxusf, eol 1290) 
Glanvill, In re, dhoussed and not applied 
Dowd r, llowd [1898] 1 Ir 11. 244 .— ohattek- 
Tu$,v.-e. 

Shakespear, In re, Deakin v Lakin (1885) 
55 L ,T Ch it , 80 Oh. I), 169 ; B3 L T 
14B , 83 W It 744.— rEAHSON, .T., approved 
I’nllihor it Gurney (1887) BO LJQ.B B46 ; 
19 () B 1). fill) , SB W, R 760, B1 ,T V 520 — 
HA. HUH ion, Mil,, LINDT, BY and LOPES, L JJ 

And see Mnuiod Women’s Property Act, 1893 
(56 fc 57 Vtet. c 68), s 1. 

Palliscr v. Gnrney, applied, 

Tetley v GiUJith (1888) 57 L. T 673 , 36 
W 11. 96 .— cjhitty, J ; Leak v Driffield Q wsf) 
Palliser v Gnrney, referred to 
Rddowes r Argentine Loan and Mercantile 
Agency Co (TWO) 62 L. T. 602.— KEKEWIOH, J. 
And nee poet. 

Palliser v Gurney, apprtnrd and followed 
Btogdon v Lee (1891) 60 L J. Q B. 669 ; 
[1891] 1 Q. B. 601.— O A (supra, eol 1261) 
Palliser v. Gnrney, not applied 
Ann, In re, Wilson v Ann (1898) 03 L J Ch 
834 ; [1804] 1 Ch. 549 , 70 L. T 278— KEKE- 
WlOlt, J 

Palliser v Gnrney, referred to 
Hood- Barrs r Onthoart (1891) 63 L J Q B 
602 ; [1804] 2 Q. B 559 —O.A. (pout, col. 1290) 
Palliser v Gurney and Tetly v. Griffith 

(supia), disowned. 

Sofllaw v Welch (1899) 68 L J. Q B 940 , 
[1899] 2 Q B 419— c.A {pod, col 1267) 

„ Harrison v Harrison (1888) 58 L. J. P 28 ; 
18 P D. 180 , 60 B T 39 ; 36 W R 478 
— O A COTTON, BOWEN ailtl FRY, L JJ., 
applied. 

Leak v, Dnflhld (1889) 59 L. J Q. B 89 , 24 


Q B D 98 ; 61 L T 771 ; 38 W. R. 93.— 
MATHEW and WILLS, L.JJ 

Leak v Driffield, commented <m 

Bonner v. Lyon (1890) 38 W R 541.— 
GRANTHAM Olid V WILLIAMS, JJ 

Bonner v. Lyon and Harrison v Harrison 
( supra ), d nr muted 

Everett j\ IPaxton (1S91) 65 L. T 388 , 7 
Tunes L. R 467 — A L SMITH, J. , GRANTHAM, J. 
dissenting 

Eddowes v Argentine Loan and Mercantile 
Agenoy Co. ( \upra ), reimed tn part, (1890) 63 
L T. 361.— O.A COTTON, BOWEN and FRY, L JJ. 

Roper, In re, Roper v Doncaster (1888) BS 
L J Ch. 21B , 39 Ch. D 482 ; B9 L T. 
203, 36 W. It 7B0 — kay, j. (see judg- 
ment, where all the earhei cases aie 
reviewed), referred to 

Parkin, In le, Hill v Schwaiv. (1892) 62 L J 
Ch 55, [1892] 3 Ch 510 , 67 L. T. 77, 41 
W R 120.— STIRLING, J 

Roper, In re, not applied 

An o, In le, Wilson r Ann (1893) 63 L J 
Ch. 334 , [1894] 1 Ch G49 , 70 L T. 273 — 
KEKEWIOH, J. 

Roper, In re. distinguished. 

Hughes, In re, Brandon e Hughes (1898) 67 
L J Ch. 279 , [1898] 1 Ch 521) , 78 L T 432 , 
46 W. R 502— O A , affirming icekewich, j 

LINDLEY, MR— When wo bear m mmd that 
the protection Older was obtained in Febiuary, 
1880, and that Mrs Walker then became under 
ss. 21, 25, and 26 of the Matrimonial Causes Act, 
1857, in the position of a feme sale as legavda her 
property, and capable of contracting debts and 
obligations, we can see that the case does not 
come within the principle of the decision m 
Roper, In re, the ratio decidendi in which was 
that the man led woman there concerned was 
not capable of contracting debts and obligations 
within the meaning of the Mamed Women’s 
Property Act, 1882 — p 282. rigby and 
VAUGHAN WILLIAMS, L JJ. COIlCuned. 

Holtby v Hodgson (1889) 59 L j’q B 46 , 
24 Q, B D 103 , 62 L T 154 , 38 W R 
68.— O A. ESHER, MR, LINDLEY and 

lopes, L.JJ., applied. 

Avlesford (Countess) i Great Western Ry. 
[1892] 2 Q B 626 , 41 W R. 42 , 57 J. P 70. 
— WEIGHT and BBVOB, JJ. 

Pelton Bros.'v. Harrison (Ho. 3) (1891) 61 
h J Q B. 144 , [1892] 1 Q B 118 ; 65 
L. T 815 —O.A LOPES and KAY, L JJ,, 
referred to 

Lynes, In re, Lester & Co , Ex parte (1893) 
62 L J Q B 372 , [1893] 2 Q B 113 , 4 R 
416 , 68 L T. 739 , 41 W R. 488 ; 10 Morrell 
124 , 58 J. P 6 —O A ESHER, M.R , LOPES and 
A L SMITH, L.JJ 

Lynos, In re, Lester, Ex parte, applied. 

Holtby v Hodgson ( supra ), diotum doubted 

Hewett, In re, Lovene, Ex parte (1894) [1895] 
1 Q B. 328 , 64 L. J. Q. B. 185 , 15 It 162 , 
72 L T. 00 ; 43 W R 237 

V. WILLIAMS?? J. — Reliance was placed u^on 
the doctrine of Lindley, L J. m Holtby v. Hodgson 
to the effect that upon the death of the husband 
such an execution could issue He says “ Sup- 
pose hei husband were to die the restraint would 
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jc gone, the judgment -would bind her, and exeeu- 1 
:ion could be issued upon it ” If that is right, I 
igiee that Mr Mackenzie's contention would be 
sound But I think it is not light. It seems to 
ne that, Beckett v Tasker (post, col 1208) and 
Pelton v Harrison (No 1), ( post, col 12CS) are 
ooth authorities to show that the death of the 
lusband does not conveit a ludgment m the form 
n Scott v. Morten (past, col 1287) into a judg- 
nent upon which the widow can be possibly called 
ipon to pay — p. BH2 KENNEDY, J. concuired 

Hynes, In re; Hewett, In re, Levene, Ex 
parte , and Eranoes Handford & Co., In re, 
Frances Handford, Ex parte (1849) 08 
i L. .7. Q B. 386 [1899] 1 Q. B 5GG’, 80 
L T. 125 , 47 IV II 391 , G Manson 131 
— C A. LINDLEY, MB, RIGBY and Y 
WILLIAMS, L JJ , uppheil. 

Elliott, In le [1900] 2 Ir B 439— BOYD, J. 

Holthy v HodgBon (supra), explained 

Softlaw i' Welch (1899) OR L J Q B 910; 
[1899] 2 Q. B. 419 , 81 L T 64 ; 47 W E. G2G 

— G A 

v williams, lj (after discussing Scott v JWor- 
ley (pint, col 1287). Pelton v Harrison, (No 1) 
(post), Beckett v Tasker (post), Palliscr v. Gurnet/ 
(supi a, col 12G5), and Tetley v Griffith (supra, 
col 12(H), continued) . The only authority which 
at all conflicts with this continuous line of deci- 
sions is Holthy v. Haili/sun, or, lather, the the film of 
Bindley, L J , m his judgment in that case, to the 
effect that sepaiate property that she (the wife) 
is restrained from anticipating, which cannot he 
got at in any way while her husband is liTing, 
becomes immediately subject to the judgment as 
soon as he is dead The judgment itself in 
nolthy y. Hod anon involved no such proposition. 
The husband in that case was alive, and the only 
question m the case wns wliethei a judgment 
obtained against a married woman in her hus- 
band’s lifetime, substantially in the Scott v 
Morley form, in an action on a contiact made by 
hei*diuing coveiture, could be enforced by a 
garnishee oidei under Ord XLV l.l, attaching a 
judgment debt due on a judgment recovered by 
her m an gction for malicious prosecution brought 
by her during coverture. . The Court held 
that the judgment cieated an attachable debt 
There is nothing in this judgment, or in the finding 
that a married woman is under such a contract a 
personal debtor, inconsistent with the limitation 
of the contracting power of a mairied woman, or 
with the limitation of the satisfaction of damages 
recovered against her to separatopropertv coming 
to her possession during coverture, which seem to 
me to be the limitations established by the cases to 
which I have called attention Holthy v. Hodgson 
was followed m Pelton v Harrison (No 2) (supra, 
col 1206) . . in which it was held that a judg- 
ment against a married woman is npersonal one, 
although enforceable against her separate estate 
only, and that costs due to a mamed woman in 
respect of an interlocutory application might be 
satisfied by an order for set-off under Old. LXV. 
r, 27, sub-r, 21, of costs due from the mairied 
woman nndei a judgment m the Scott v Movie y 
form. Pelt mi ■%. Harrison (No. 1) was cited, hut 
neither Lopes, L J., noi Kay, L. J., seem to have 
considered that case mconsistentswith Holthy v 
Hmlgson It is further to be observed that both 
in Felton v. Harnson (No. 1) and in Beckett v 
Tasker the judgment in the Scott v. Morley foim 
was obtained m actions brought after the death 


of the husband.— p 941. A L, SJjflTH, L.J con- 
curred 

Jay v Robinson (1890) 59 L .1. Q B. 867 , 
25 Q B D 167 , (id L T. 171 , 38 W It 
550.— ESHER, M B , FllY mill LOFEH, L.iT.T , 
discussed 

Beokett v Tasker (1887) 19 Q. B. I) 7 , .1(1 
L. T. 635 , 36 W B 1.18.— ]>A\ n atul WILLS," 
.t.t , approicd 

Felton Bros r ITamson (No 1) (18111) (10 
L J Q B 712. [1891] 2 Q B 122; 6.1 I, T. 
(V 1 , 39 W B 089— a.A. LOFEH Mid KAY, L„TJ. 

Pelton Bros, v Harrison (Norl), referred to 
Hood-Harm i Cathcait (1891) G3 L. J. Q, B 
002 — C.A. (post, col 1290) 

Beckett y Tasker and Felton Bros v 
Harrison (No 1,), discussed. 

Softlaw e Welch (supra) And see Mamed 
Women’s Fropeity Act, 1893 (56 & 57 Viet, c (18), 

PeltonBros v Harrison(No. 1), distinguished. 
Bud i Baistow (1891) IULJQ B 1 [1892] 
1 Q B» 94, 40 W E 71.— o A ESHElt, mb, 
FRY and LOFEB, L JJ. 

Pelton Bros v. Harrison (No, 1), observations 
of KAY. L J , commented on 
Wheelei’s Settlement, tu rc, Bilfigs r Ryan 
(1899) 08 L J Ch. 603 , [1899] 2 (Jli. 717 , 81 
L T 172 , 48 W 11 10 

cozenb-hardy, ,T (after vefonuig to a number 
of cubes, continued) IL seems to me to follow, 
from the authoiities J have cited, that separate 
estate may he said to exist notwithstanding ifla- 
covertuie. It is 11 suspended ” m this bouse — 
that the widow’s power of disposition over it is 
the same as if it had buon given to her simply 
and without words creating a separate use H 
is not extinct, because it becomes opeiativo upon 
a second marriage If the uovortuiu onds by her 
death it is btill regarded as her separate estate, 
and is applied in satisfaction of hs»sdebfs and 
liabilities If the coverture ends by her hus- 
band’s death the same principle ought io apply 
Onless, therefore, 1 am constrained by authority, 
I should hold that the combined effect of thotwo 
seetionstsect 1, sub soot oandseat 19]o£thuAot 
of 1882 to which I have lefeired was to vest in 
the trustee the whole of the life^iM^iest of Mrs, 
Ryau, subject ouly and except so fai as it was 
protected by the restraint upon anticipation, 
and that directly the l'estiaint upon anticipa- 
tion ceased by Mr, Ryan’s death, the title 
became free fiom impediment But it has 
been strongly aigued that I am not at liberty to 
take this view, in consequence of the decision 
of the O. A in Pelton Bros v Harrison (No, t), 
In that easo judgment had been obtained 
against a nmrnecl woman in the form settled in 
Scott v Morley (past, col.1287). . Thisjudgment 
was obtained after her husband’s death, but in 
respect of a contract entered into dm mg cover- 
ture, and the question was whether a receiver 
had been piopeily appointed of the property of 
the mamed woman as to which duung the 
coverture she had been lestraiued from antici- 
pating The O A. held that the judgment creditor 
could not attach this property, ancl Kay, L.J , in, 
delivering the judgment of the Court, said : 
“The question is whether under 'this judgment 
the property which the mairied woman was 
rcstiained from antieipatmgcandic affected, The 
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shortest answer is that the judgment expressly 
directs that there shall be no execution against 
such property, and m my opinion it is as com- 
pletely excepted fiom the consequences of the 
judgmont as if it had been specifically mentioned 
iu it, and stated to bo excepted because the 
married woman was lestinmed from anticipating 
i(,” This, course, was a sufficient ground for 
the decision But the Lord Justice proceeds to 
discuss the Act of 1882, s 1, snb-ss 2 and 4, and 
uses language upon which great lelinnee is placed . 

“ But it is argued that when the husband died 
this property was still sepamte propeity, and' 
that by the death of the husband the re&tiaint on 
anticipation was 1 gone, and it may therefore he 
treated as separate piopevty acquired npon the 
death of the husband. The answer to this argu- 
ment is, that there is no such thing as separate 
property of an unmarried woman Separate 
property means propeity held separately from 
tlic husband." This case turned npon Beet 1, sub- 
sect 2, which maybe called the eontiaetsoction, 

' and not upon sub-sect S, which is the baulauptcy 
section But I have felt great difficulty in con- 
sequence of those weighty observations of> Kay, 
JjJ They were not, however, necessary to the 
decision of tho case, and they Bcero to me not 
to he consistent with the views expicsscd by tho 
C A itself in Ptlte v. Fitzgilbon (supra, col. 
1202), and by other judges in many cases, to 
some of whioh I have refer: ed. — p. 667. 

Equity to a Settlement 
Maoaulay v. Philips (1798) 4 Yes IB — 
AUDEN, M R , approted. 

JPurray v. Elibank (Lord) (1804) 10 Yes 84 
—eldon, l C, See S. 0. (1808) 14 Vcs. 496 ; 7 
It R, 346 —GRANT, M.H 

Elibank (lady)]v Montolieu(1800)B Vcs 737 , 
fi R, R 151 . — L c ; referred to, Murray r. Elibank 
(Loitl) (1806)13 Ves 1.— GRANT, MR \ dismissed, 
Sturgis r, Ohampneys (1839) 9 L. J. Oh. 10 ; B 
Myl & Or. 97 ,— oottenham, l 0. (who discusses 
the eailier ClRos) , Bnant, In re (post, eol 1271). 

Sturgis v. Champnsys, followed, Newenham 
v. Pemberton (1&47) 17 L J. Oh 99; 11 Jnr 
1071 , S, 0. «ow, Wortlmm r Pemberton, 1 
Be G. & Sm 644 —KNIGHT BRUCE, V.-o. , referred 
to, Ward r. Ward (post). 

Sturgis vT^feampneys, limited 
Glenves v. Pame (1863) 32 L J Ch 182 , 

1 Do G J & S. 87 ; 7 L T, 811 ; 11 W. R. 273. 

tvestbury, Lc — [In the course of the aign- 
ment his loidship observed that if Sturgis v 
Ohampneys had not been established so long lie 
■ would not have been inclined to follow it. That, 
however, was a case in which the assignee was 
plaintiff If the rule that equity should follow 
the law and that the analogy between legal 
and equitable estates should be strictly preset ved 
in this Court had been adverted to, it would 
probably have been found that Sturgis v 
Ohampneys did not admit of the decision that 
was made m that case The decision, however, 
had been made, the doctime had been estab- 
lished, and it had been too long lecogmsed to ho 
now altered , but he saw no reason to extend it 
in a sipgulai particular— p 183 ] 

Wortham v Pemberton (supra), rommented 

, Potter, Iu re (1869) L. R. 7 Eq. 484 , 20 L. T 
355 , 17 W. R. 347 « „ 


m alinb, v-o.— With regard to Wortham v 
Pemberton, the circumstances were very peculiar, 
and the conduct of the husband: had been so i* 
grossly improper that Knight Bruce, V - O , 
probably was induced to go farthei than he 
otherwise would have done and to make an 
older which was not stnctly within the poweis 
of the Court At any late, I should not feel 
inclined to follow that decision under any 
cli cum, stances which were not precisely smnlai 
— p. 187. 

(Heaves v. Paine (supra), applied 
Alexander v. Barnhill (1888) 21 L R Ii 511. 

— CHATTERTON, V.-0. 

Alexander v. Barnhill, ornamented on 
Clarke, In re, Schultze, Ex parte (1898) 67 
L J Q B. 759 , [1898] 2 Q B 33U , 78 L T 
73qh, 46 W. R 678 ; 5 Manson 201 — c a. a. l. 

| SMITH, RIGBY and V. WILLIAMS, L JJ. 

Taunton v. Morns (1878) 47 L J 011 721 , 

8 Ch D. 458 ; 88 L T 352 ; 20 W It 
671 — malins, v-c , a Ihrined, (1879) 48 
L. J Ch. 408 , 11 Ch D 779 , 27 W. Tv 
718 — o.A , distinguished 
Bryan, In re (post) 

Atoheson v Atcheson (1849) 18 L J, Ch. 

230 , 11 Beav. ,485 ; 13 Jui. 06B.-M.R. , 
Bryan, In re, Godfrey v Bryan (1880) 49 
L. J Ch. 504 ; 14 Ch D. 516, 28 W It 
761 .— malins, v-o., and Ward v Ward 
(1880) 49 L J Cli. 409 , 14 Oh D 500 ; 

42 L, T 523, 28 W. Tv 943— JEHSEL, 

M r., explained 

Charmer e Tyrell [1894] 1 Ir. R 267,— 
ohatterton, v-o. 

Ball v Montgomery (1793) 2 Yes 191 ; 4 
Bro C C. 39 , 2 R R 197— Ll3. ; and *> 
Oarr v. Eastabrooko (1708) 4 Ves 146 — 

L c , applied. 

Barrow i> Barrow (1854) 24 L. J Ch 267<* 5 
De G. M & G. 782 , 3 Eq R. 149 ; 3 W. R. 122. 
—knight bruce and TURNER, ljj , larging 
18 Beav 529 — romilly, M.r. 

Brett v Greenwell (1838) 3 Y & C 230 — 
ALDERSON, B , distipprowd, NapieL i. Napier 
(1841) 1 Dr & Wai. 410 — Sugden, L.c. , fol- 
lowed, Cutlet's Trust, In re (post) 

Roden v Finney (1828) 4 Russ. 428 ; 6 L. J. 
(OS,) Ch 153 — LEACH, M U , not follou ed. 
Cutler’s Trust, ■in, re (I Sol) 20 L J Ch 501 , 

14 Beav 220 , 15 Jut 911 
romilly, MR — I have made inquiries in other 
blanches of the Court to ascertain whether they 
consider themselves hound by Fatten v Finney, 
and I find that they do not, and I shall therefore 
duect that the fund shall not be paid to tbe 
assignees of the husband, hut that the whole 
shall he settled.— p 504 

Woollands v Crowoher (1806) 12 Ves, 174.— 
grant, m.r , followed 

Hornsby i Lee (1816) 2 Madd 16 — plumer, 

V -O , Osborn v Morgan (post) , 

Pickard v. Roberts (1818) 3 Madd 384 — 
LEACH, Y-O., followed. » 

Osborn V. Moigan (1852) 21 L J Ch. 318 ; 9 
I Hare 432 —turner, V.-o. 

| Baker v. Hall (1806) 12 Yes 197.— M,R. ; 
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and Wall v Tomlinson (1810) 10 Ves. 413 
10 a B 212. — M.R , explained. 

Osliorn v Morgan (sit pm), followed 
Knight r Knight (1874) 13 L. J. Ch (ill , 
L it 18 Eq 487 , 22 IV K 792. 

H-A.nL, v -o — They [Hater v Hull and Wall 
v Tomlinson] only amount to this, that the 
Court when dealing with funds actually 
existence, considers whether the funds came 
the hands of the executor, oi aie in his hands 
executor, or in his marital right — p. (ill. 


Carter y. Taggart (1802) 21 X*. J. Ch. 21fi , 1 
| De G M. & G 286 ; 10 Jur 300 — KNIGHT 
bruoe and cbanwortii, L..TJ. ,' varying 5 Go (1 
& Sm 10 —r ABK HR, V-0 , followed, llaghliaw 
' c Winter (1802) 5 Go 0. Ac Sm 4(i(i , 10 Jur 601. 
— PARKER, V -O And nee post. 

Guy v. Pearkes (1811) IS Ves. 190 ; 11 E. 11. 

186, referred to. * 

Suggitt’s Trusts, In re (1868) 87 G J. Ch 426 , 
LB..! Ch 216 , 1(1* W. E. 061.— CAIRNS and 


Osborn v. Morgan, referred to 

Holland, In le, Gregg r Holland (1901) 70 
L J Ch 626 , [1901] 2 Ch. 146 , 86 L T 304 , 
r 19 W. E 470 ; 8 Manaon 206 — farWBLL, J, 

Knight y. Knight, distinguished. 

Carr y, Taylor (1806) 10 Ves. 674. — MR ; 
and Batohelor, In re, Sloper v Oliver 
(1873) 43 L J. Ch. 101 ; L E. 16 Eq. 481 , 
21 W R. 901 — SELBORNB, LC (foi 
M R.), followed. 

Briaut, In re, Poulter v. Shaokcl (188S) 89 
Ch D. 471 , 67 L .J Ch. 953 , 69 L T. 216 , 3b 
W R, 826 

KAY, .1. — In Knight v. Knight the debt which 
it was sought to set off was a debt due from the 
husband as executoi. He himself was the exe- 
outoi,aud received assets of the testatoi who had 
given the legacy to his wife He being indebted 
ns executor, the wife bought to have hei legacy 
nevertheless settled upon her, and it was held 
that no equity to a settlement arose. These 
’ other cases were not cited theie, but I cannot for 
a moment imagine that they were not present to 
the mind of such an accomplished judge as Hall, 
V -(.', and, therefore, I piesuiue he thought that 
Home diffcicnce must have ansen from the fact 
that the debt in that case wasnot a debt due to the 
' testator In lus lifetime, but was a debt due from 
the husband ns executor of the testator At 
present I do not appieciate the difference myself, 
bufcl cannot ti eat it at all as an authonty which 
would in any way ovenule Carr v Taylor and 
Batchelor, In re, both of which cases weie decided 
befoieft — p 481. 

Briaut, la re, Boulter v Shaokel, followed. 

Howard In le, Howaid i noward (1894) 13 
E 283 — KEKEWIOH, J. 

Batohelor, In re ( supra ), applied, Jakeman’s 
Trusts, In re (1 883) 32 L J Ch. 363 , 28 Ch. D. 
844 .— chitty, J ; Watson, In re, Turner, r. Watson 
(1896) 65 L J. Ch 663 , [189C] 1 Ch. 926 , 74 
L. T. 453 , 41 W. E 671.— NORTH, J 

Steinmetz v Halthin (1820) 1 Glyn & J. 64. 
— leacii, v -o. , not followed, De La Gauie r 
Lempnete (1848) 12 L. J. Ch. 471 ; 6 Beav 844 
— langjoale, si r. , orcri tiled, Wallace i Auldjo 
(1863) 32 L J Ch 748 , 1 De G J. & 8 643 ; 2 
N B 567 : 8 L. T 760 , 11 W. E. 797, 972.— 
knight bruce and turner, l jj. : affirming 
KINDEESLEY, V.-O.. who discussed the earlier 

Haigh, In re (1867) 26 L. J C P 209 , 2 
C B (IT .3) 198, 3 Jur (NS) 371, 5 
W E. 631. — C.P , discussed and explained. 

„ Goodchild v Dougal (18767*3 Ch D 660 , 
24 W. H 960 — JESSEL, M R , discussed 

Fowke !• Drayoott (1886) 64 L J Ch. 977 , 
29 Ch D. 996 ; 62 L. T. 890 ; 33 W. E. 701.— 
north, j, 


Spirett v Willows (No 2) (I860) 35 L ,J. 
Ch. 756 ; L. E. I Ch. •620 — UHELMS- 
pord, l.o , S, C, (1809) L. E. 1 Ch 
407 , 12 Jur (N S.) 538 , 1 1 L T 720 , 
14 W. E 941 —wood and belwyn, L.jj., 

distinguished, 

Barnard r. Ford, Oaniek v Ford (I860) 38 
L J Ch 671 ; L. E 4 Oh. 247 , 20 L. T. 289 , 
17 W. 1$ 478.— SELWYN and HIIWARD, L.JJ. 
Barnard v Ford, referred to. 

Lush’s Trust, In re (18G9) 38 L J. Ch, 660 ; 
L E 4 Ch. 591 , 21 L T 376 , 17 W. E 971 — 

SELWYN and GIFFARD, L JJ, 

Lush’s Trust, In re, explained, Arnold r 
Woodhams(i873)42 L J Ch. 578 , L. E 1(1 Eq. 
29 (supra, ool 1256) , Cahill r Cahill (1883) 8 
App Gas 420 .— h.l (ir) (supra, col, 1206), 

Spirett v Willows (No 2) (supra), applied 
Suggitt's Trusts, In re (supra), and Carter 
v Taggart (supra'), rommented on 
Croxton i. May (1870) 89 L J Ch. V>6 , 
L. E. 9 Eq. 404 ; 22 L T 59 , 18 W. E. 373.— 

JAMES, V.-C 


Carter v Taggart, applied 
Suggitt's Trusts, In re, discussed 
Spirett v Willows (No. 2), followed 
Walsh v Wason (1873) L E 8 Ch 48? ; 42 
L J Ch. 676 , 28 L. T. 167 ; 21 W E 644.— 0. A, 
SELBOUNE, La— 1 Tile ultimate SBiitation to 
the husband is In aceoirlance with the form of 
settlonient which Lord Chelmsford adopted in 
Spirett v Willows, and which James, V.-C 
adopted m Croxton v J lay (supra). . . . The 
fund Itere is not a levcrsionavy interest, and 
the husband has a right to reduce it into 
possession, which is intereeptaelBity the wife’s 
equity to a settlement. The only question is, 
therefore, whether that equity is to go beyond 
making a provision foi the wife and her children. 
In my opinion that point was vntually decided 
by LoulCianworth m Carter v Taggart, though 
down to that time a practice had crept m of 
giving the wife a power of appointment. In 
Suggitt’s Ti ustn, In re, Lord Cairns hold it 
inconsistent to inteifeie with the right of the 
husband any more than was necessary, and that 
to give a power of appointment to the wife did 
go beyond what was necessary It appears 
to me, upon the same principle, that the Court 
woulitgo boyond the necessity of the equity to a 
settlement if it m fact placed the fund in the 
position of a loversionnry intuiest, . . . The 
same form must be used as was used in Spirett. 
v Willows . — p 488 mellish, l j conpjirred 








referred to. 

Gowan, In re, Gowan v. Gowan (1880) 50 
L. J Ch 248 ; 17 Ch D, 778.-«]SSBL M.R 
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Suggitt’s Trusts, In re, d named 
Brad e. ltdd'\)8Kl'0 fir. L. J. Ch. 756, 83 
Oh. I) 220'; fifi'L T Ifi3 ; 34 W 11 71B 
Stirling, J —The question is whether m the 
disci etion of the Court, having regard to all the 
circumstances, the whole fund ought not to be 
settled It is true that, technically speaking, 
4 does not ^fall within the precise terms used 
by Lord Cairns in SnggiH’s Tnr.fi , In re, but 
it, stems to me that, reading lus judgment faiily, 
he was dealing thcio only With specific instances 
of conduct on the pint of the husband which 
would lead the Com t to settle the whole fundji 
and it, seems to me that those eases might he truly 
summed up ill (Tie term “ aggravated misconduct 
on the pai l of the husband ” — p 757 

Snggitt’s Trusts, In re, discussed. 

Callow r Callow (188(1) 55 L T 154 
Stirling, ,T — It is true that the pioperty is 
not very large, but in Rvggitt'i Truitt*, In re, it 
was huh! that a smaller sum ought to be appor- 
tioned No doubt in this ease the huSbaud is 
an undischarged bankrupt, and that might be 
a ground for settling tho whole amount upon 
the wife. Looking, however, at the fact that 
the husband is earning 18u a week, and that 
that sum is not likely to lie disturbed by lus 
creditors, and looking also at the fact that in 
Ritgrjiff'i Trash, In re, the husband was only 
earning If, a week, I think I shall be properly 
exorcising that discretion which, according to all 
tho anthoiities, T possess, by directing two-thuds 
to be settled on the wife — p IBB. 

Chosen in Aetton 

Mitford v. Mitford (1803; !) Ves. 87 — M.n , 
followed, Hornsby v Lee (1818) 2 Madtl 16 — 
plumer, v -o. ; referred to, Stanton r Hall (1836) 
2 E. & M. 175 , 34 11 B. 43.— BROUGHAM, L.O , 
not applied, Union Bank of Manchester, Ex parte, 
Jackson, In re (1871) 40 L J Bk B7 , L B. 12 
Eq 354 , 24L.T 051 ; 1 9 W. B 872 — BACON, 0 J. 

Hornsby v. Bee, followed 
l’urdew flWaclcson (1824) 1 Buss 1 , 4 L. J 
(o B.) Cli, 1 , 25 B. B 1 —plumer, M.n. See 
judgment at length 

Howland v °0akley (I860) 14 Jnr. 845 — 
KNIGHT BIOTOE, V.-O 

Timothy v Crown (1900) 82 L. T. 142 — 

OOZUNBrilARD^ J. 

Povey v. Brown (1711) Pre. Ch 326 ; Gilb. 
80, disapproved. 

Like v. Beresford (1707) 3 Ves, B06. 

SEWELL, m.e ,—Porey v. Brown does not 
satisfy me, It is a stiange ease, and chrectly 
contradicted by the two eases before Louis 
Hardwioke and Northmgton (Maton'r Wenman 
(176B) and Jewson v. Moulson (1742) 2 Atk. 417) 
— p, Oil. 

H'Neilage v Holloway (1818) 1 B. & Aid 
221. — K.B , commented on. 

Bichaids r Bioliards (1831) 9 L. J (os) 
K. B. 319 , 2 B. & Ad. 447 — K.B. 

M'Neilage v Holloway, dictum di sap proied. 
Gaters v. Madeley (1840) 6 I t ff 423 , 
9 L J Ex. 178 ; 8 Jur 724. 

parks, b, — T he only doubt m this case aiose 
fiom the observation of Lord Ellonhorougb m 
SlKeilage v. Holloway, Umt a promissory note 
may be treated as a personal chattel m posses- 
sion. Now m that respect, I tbmk there was a 
mistake, and an„mcpnect expression used ; but 


it was umiecessaiy foi hi.s lordship to lay down 
such a doctrine, hi order to decide the ease then 
beforehim In fact, the decision in . . Richards 

v Richards has qualified that position In that 
case the Court of K B. said that a piomissory 
note was, m the oidinaiy course of things, a 
chose m action, and that tlieie was nothing to 
take it out of the common rule, that choses in 
action given to the wife suivive to hei after the 
death of hei husband, unless he has reduced 
them luto possession — p 427 Abinger, o b , 
alderson and rolfe, bb coiicuned. 

M'Neilage v. Holloway, dictum disapproved 

Ilart v. Stevens (or Stephens) (1845) 14 L J. 
Q B 148 , 6 Q B 937 , 9 Jur 225. 

PATTESON, j (foi the Couit) —The decision 
in JPAeilago v Holloway is wholly inapplicable 
to tins case heie The observations of Lord 
Ellonborougli, in giviug judgment, are un- 
doubtedly too strong, and have been corrected 
and modified by this Comt in Richards v, 
Richards (supra), and by the Court of Ex in 
Gaters v. Madeley (supra) But even if they 
weie in strict accordance with the law, they 
would not avail the defendant in this case, foi 
they suppose a reduction into possession by the 
husband during his wife’s life, of which his, 
merely, receiving interest in the way stated m 
this case is not even any evidence — p 160. 

Craters v Madeley and Biohards v Einhards, 
followed. 

Fleet v. Pen ms (1869) 88 L ,T. Q B. 257 , 
L E 4 Q B 500 , 20 L T 814 , 17 W K 862 — 
EX OH kelly, c B. and cleasby, b dissenting ; 
Htfo'vung (1868) 9 B & S. 675.— BLACKBURN 
and lush, J.t, 

Hart v. Stevens, distinguished 

Bogers v Bolton (1880) 8 L. B Ii. 69 

palles, o.B. — There a feme sale was 'payee of 
a note, mai ned, and died during the husband's 
lifetime. An action was brought on the note by 
her admmistratoi, who in that ease happened 
not to be hei husband. The question was, 
whether the note was barred by the Statute of 
Limitations, and the only mode by which the 
opeiation of the statute could be avoided was, 
by pi oof of payment of interest within six years, 
The note had nevei been reduced into possession 
—that was an admitted fact. The payment 
of interest had been to the husband . . 
Two questions arose in that ease, which were 
very much mixed up with each other — one, 
whether the hustymd was a competent witness , 
the other, whether the payment of interest would 
take the ease out of the statute Patteaou, J , 
m giving judgment, after showing that the note 
had not been reduced into possession by payment 
of interest during the coveilure, continues — 
“It was further argued that the husband’s 
evidence did not avail for the purpose for which 
it was given — the taking of the note out of the 
Statute of Limitations , but it is clear that it 
did If he received the interest, not m Ins own 
light, bnt as agent for his wife— which he oleaily 
did— then the interest, of course, was paid to 
her’’ I do not know that the expulsion, “paid to 
the husband as agent for his wife," is perfectly 
accurate , hut t^eie is no doubt that it was paid 
to him in right of his wife, and I think the 
decision is no more than that, as the payment 
was one in right of the wife, her administrator 
was entitled to rely upon it, to take the ease out 
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of the Statute of Limitations. — p. 73 FITZ- 
GERALD, b concurred 

Huntley v Griffith (1696) F Moore 452 ; 

Goldsborough 159 , followed. 

Barber, In re, Daidier r. Chapman (1879) 11 
Ch D 442 ; 40 L T. 649 ; 27 W. R 813 
FRY, J — This case has found its way into 
Rolle’s Abridgment, Bacon’s Abridgment, and 
othei text books, and, to fai as 1 know, it has 
never been impugned In it, as in the present 
case, the husband and wife had appointed an 
agent to receive the money of the wife, he 
received it and dul not pay lt.over, and it was 
held that his leeeipt opeiated as a conversion of 
r the money Does the fact that in the present 
case the wife was an admirnstiatrlx and was 
entitled only to a distributive share of the fund 
make any diifeience 1 It appears that the debts 
of the intestate had been already paid, and 
therefoie the shares of the next-of-km undci 
the Statute of Distributions weie immediately 


receivable. The shares weie present interests 
But, fuither than that, 1 think the decision of 
the H L in Coopery (Vinner [(1874) 44 L J. Oh 
6, L.U7HL53 See" Election,” col 970] 
shows that the fact that the wife was only a~ 
administratrix can make no difference — p 446 


Gutteridge v. Btilwell (1833) 1 Myl & K 
486 ,*36 B E 355 — BROUGHAM, La, and 
Eoy v Duokett (1841) Ci. 6s Ph 305 — 
COTTENHAM, L 0 , observed an 
Partington r Att -Gen. (1869) 38 L J. Ex 
205 , L. K. 4 H L 100 ; 21 L. T 370— H L (E.) , 
affirming S C nnm Att.-Gen i Partington 
(1864) 33 L J Ex 281 ; 3 H Sc. C 193 , 10 Jilr 
(NS) 823 , 10 L. T. 751 j 13 W E 64.— EX CH 
HATHERLEY, l o — We were lefencd to one 
case, in which Lord Brougham thought it proper 
— that payment shonld be made to the adminis- 
trator of the deceased wife without having 
any regard whatevei to the position of those 
who were entitled to repiesent the intei est of 
thff deceased husband. It was Gutteridge v 
Stilwell, m which Sir J Leach had lefused to 
direct any payment to he made to the represen- 
tative of^the deceased wife, except mthe presence 
of the representative of the deceased husband 
Lord Cottenham, on having that ease called to 
his attention, in Dog v. Duckett, intimated his 
opinion that the view of Sir J. Leach was the 
preferable view, and that the payment ought 
not to have been so made — p 210 lords 
CHELMSFORD, WESTBURY, OOLONSAYand CAIRNS 
eonomied. • 


Darcy v Chute (1663) 1 Ch Cas 21 , 1 Eq 
Cas, Abr 63, pi 1 , Sulk. 326, questioned 
Cage (or Gage) v Acton (1699) 1 Ld Eaym. 
515 , 1 Salk 326 , S, C. nom. Acton v 
Peiroe (1704) 2 Tern 480 ; Prec. in Oh. 237, 
discussed and. followed 

Milbourn i . Ewart (1793) 6 Term Eep. 881.— 

KENYON, C.J. 

Gage v Aoton, dictum disaffirmed 
Purdew v. I aokeon (1824) 1 Eusb 1 , 4 L J. 
(OS.)Ch 1; 25 E. E. 1. — flumer, me, 
approved. 

Honnei r.Moiton (1828)3;Euss. 66 , 27 B E 16 
ELDON, L.O. — It is said that the husband may 
release the possibility of the wife , and reference 
is made to the dictum of Lord Holt m Gage v. 
Acton, “that, when the wife has any right or 
duty, which by possibility may happen to accrue 


during the marriage, the husband may by release 
discharge it.” Whether that dwtuil i be or be 
not accuiately reported, I will not undertake to 
say; but in the judgment In which it occuis, 
Loid Holt differed fiom the rest of the Court, 
and the decision was contrary to lus opinion 
Fiom the decision there was an appeal, which 
was afterwards abandoned. Loid Fenyon [Mii- 
boitrn v Mivart (supra')], when the oase .was 
cited before him, pronounced the opinion there 
delivered by Loid Holt to be “ as repugnant to 
the rules of law as equity ” — p. 87 
r See judgment at length 

Purdew v. Jaokson and Htfimer v. Morton, 
followed 

Elwm r Williams (1843) 13 L. J. Oh. 440 , 7 
Jui 337 ; S. 0. nom Ellison v Elwm, 13 Bun 
309 — SHADWELL, V.-O. 

Gage v Aoton, approved 
Hore v Beoher (1842) 11 L. J. Oh 153 , 12 
Sim. 465 , 6 Jur 93 — shadwell, V -0 , 
questioned , 

Fitzgeiald v Fitzgerald (1868) L E 2 P 0. 
83 , 3? L J P C 44 , 5 Moore P C (ns) 180 

WOOD, L j (for self, SIR W. ERLE, KELWYN, L J , 
SIR J COLVILE and SIR E V WILLIAMS) — ' The 
case of the plaintiff is at least as strong as that 
of the widow m Gage v Acton, upon which the 
Oourt below relied. That case was much con- 
tioverted m Milbourn v. Ewart, and was there 
alleged by counsel to have proceeded on a 
confusion of legal and equitable principles, and 
oven to have gone beyond that relief which a 
Court of Equity would have aocorded to the 
obligee But Lord Kenyon and the other judges 
upheld Gage v Acton m the strongest terms, 
and Buller, J , referred to a oase of Eoovil v. 
Fool d [Mayes d Fooi d v Foord, Tr 9 Geo 3,B. R, 

5 Term Eep 386, n.], where Lord Mansfield had, 
notwithstanding the marriage of the obligee with 
the obligor, held a bond to be subsisting at law 
aflei the coveiture hod detcnnined More v. 
Becker, relied upon by the appellant* an scaroely 
be reconciled with the doctunes of a Court of 
equity, as to the inalienable character of a wife’s 
l eversionary interest — p 87 t 
Hore v. Beoher, distinguished. 

Nish v Hash (1817) 2 Madd. 138.-v.-0., 
dismissed. 

Purdew v JackBon (nupris^mfcrred to. 

Widgeiy r Topper (1877) 46 L. J. Ch 679 ; 5 
Ch D 516—25 W E. 726 — malins, v.-O.; 
affirmed, 47 L 4 Uh 560 , 7 Ch. D. 423 ; 38 
L T 434; 26 W E. 546,— CA. 

lachton v Adams (1836) 5 L. J. Ch. 382 — 
L.O. , and Hall v. Hugonin (1846) 16 
L. J Ch 14 ; 14 Sim. 695 ; 10 Jur 940. 
— V.-O., overruled 

Whittle v. Henning (1848) 18 L. J. Ch 61 ; 2 
Ph 731 , 12 Jui. 298, 1097 .— oottenham, l a. , 
affirming 17 L. J. Oh. 161 ; 11 Beav. 22.— 

LANGDALE, M.R. 

Whittle v. Henning, referred to, Robinson v 
Wheelright (1856) 25 L. J Ch. 386 ; 6 De G. 
M. & G. 536 ; 2 Jur (n.s ) 664 , 4 W. R. 427,— 
ORANWORTH, L.O , KNIGHT BRUCE and TURNER, 
1.JJ ; discussed, Hanohett «. Biiscoe (1866) 22 
Beav. 496— Romilly, m r , Southwell v, Scotter 
(1880) 49 L. J. Ex, »66 ; 44 J P. 376 — o.A. 
BAGGALLAY, BRAMWELL and THESIGER, l.JJ. ; 
referred to, Onslow, In re, Plowden n. Gavford 
(1888) 67 L. J. Oh. 940 ; 39 Oh.«D. 622 ; 69 L, T. 
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308 , :i(i AV It SKS.- Stirling, j ; llale i\ 
.Sheldrake (188!^ 80 L. T. 202 , B Times L. B 
278 -- KEKEWIOII, .1 , nut applied, Davenpoit, 
ill re (post) 


Hanohett v Briaooe (supra), followed 
Shute r Hogge (1888) 58 L T 518 — KAY, j. 


Hanohett y Brioooe, referred to 
" Davenport, In re, Tiunoi r King (1891) 61 
L. J. dll 232 , [1895] 1 Cli 361 , 13 R 167 ; 71 
L, T, 873 , 13 AV It. 217 -tKEKEWIciii, j. 


AVinter v Easum, 10 ,Tur. (NS) 625 , 10 L. T 
146 — BOMIIiLY, mb , rciersed, (1861) 33 L j* 
Oh. 665 , 10 Jjy. (NS) 759 ; 10 L T 773 , 12 
AV. It. 1018 — ICNIGHT BIttTOE and TURNER, L JJ 
Brudnell v Piaoe (1678) Finch 365 , and 
Paget v. Paget (1682) 2 Oh Cas. 101, 
questioned, 

Einhards e. Chambers (1805) 10 A r es. 580 , 8 
E It 11 

GRANT, si ll — 1 have found two casqfi in the 
time of Loul Nottingham, to which it is propci 
to advert , though from the leports, m which 
they arc found, and tho position thoy^ffiim, 
they aie not entitled to any great attention. 
Those cases me Brudnell v Price anil Paget v 
Paget In each of them Lord Nottingham is 
represented to nave directed pait of the pioperty, 
settled, or agreed to be settled, upon the wife 
and children, to be laid out m the puichase of 
ail office for the husbatirl upon the consent of the 
wife. The pioposition that tho interest of the 
children could he atfeetod by hot consent, could 
not bu decided oi contended. Of Paget v Paget 
no ■mention is made m Loul Nottingham’s MS 
notes, in the possession of Mi. Hargrave , Brud- 
nell v Prior is mentioned, but. in a way quite 
difEeicnl fiom that repiesented by the report, 
Accoidlng to the MSS. she merely consented 
that part of her unsettled propeity should he 
paid to her husband. — p 582 

Sue, judgment at length where the authorities 
are discussed, 

Mortgages and Charges 
Tate y, Austin (1714) 1 P. Wins. 264 ; 2 
Vorn, 689'’— L.C ; and Clinton y. Hooper 
(1791) 1 Ves 178 ; 3 Bio O. «. 201 , 

1 R, R 102 — L.O , disaqiproied. 

Hudson r Carmichael (1854) 23 L J. Oh. 898 , 
Kay 618 , IS’fffu'SDl 

WOOD, v.-c — The point had never been actually 
decided as between the other creditors and the 
wife’s estate ; but in Tate v. Austin, Lord Cowpei 
said that the wife had the right of a surety, 
except as against onerous oi editors of the hus- 
band, and that against them she had not such 
right, In Clanton v Blooper, Loid Thuilow 
noticed that dwtu m and said, that he regarded 
the doctrine as then settled The decision in 
Tate v. Austin was afflimed by the PL L., but 
this doctnne having been only stated there as a 
dictum, the appeal did not make the diotum 
stronger. — p. 894, 

Hudson v. Carmichael, applied. 

Feiguson a Gibson (1872) 41 L J. Cli. 640 ; 
L. B. 14 15q. 879 — wiOKENS, V.-O. 

Broad v. Broad (1683) 2 Oh. Cas. 161 , 

' Bowel y, AVhalley, 1 Ch R 111 ; Hunt- 
ingdon (Earl) y Huntingdon (Countess) 
(1702) 2 Bro. P. O 1 , reversing 2 Vernon 
487 , Lewis y ; Nangle (1752) Ambl. 160 j 


2 P Wins 664, n , and Corbett v Barker 
(1793—1796) 1 Anstr 138 ; 3 Ansti. 755 , 

4 R B 856, dismissed 7 

Jackson r Innes (1819) 1 Bligh 104 ; 20 B. B. 

45. See post, col 1283 

Huntingdon (Earl) v Huntingdon (Countess); 
Lewis v Nangle, Kinnoull (Earl) v Money 
(1767) 3 Swanst 202 , Clinton v Hooper 
(supra) and Hudson v Carmiokael (supra), 
discussed. 

Paget r Paget (1898) 67 L J Ch 266 , [1898] 

1 Ch 170 ; 78 L T 806 , 46 W. B. 472—0 A.; 
affirming on other grounds (1897) 67 L J Ch. 1 , 
[1898] 1 Ch 47i; 77 L T. 490 — kekewich, j 
LINDLEY, MR (fol self, RIGBY and V' 
WH.T.IAMS, L.jj). — The authorities bearing on 
the subject, beginning with Huntingdon (Earl) 
v Huntingdon (Countess), and coming down to 
Hudson v Cai miohuel , show that if a married 
woman charges her property with money for the 
purpose of paying her husband’s debts, and the 
money raised by her is so applied, she is pnvid 
facie regouled in equity, and as between herself 
and him, as lendmg him and not giving him the 
money i awed on her property, and as entitled to 
have hoi pioperty exonerated by him for the 
charge she has created This doctrine is purely 
equitable, and the authorities which establish it 
show that it is based on an inference to be drawn 
fiom the ciicumstances of each particular case ; 
the primd fame mfeience being in such a ease as 
that supposed that both parties intended that 
the wife’s assistance' should be limited to the i 
necessity of the case, and should not go beyond 
such necessity. But even wheie the wife oharges 
her pioperty with money to pay her husband’s 
debts mcuried without reference to her, there 
may be circumstances which prevent any infer- 
ence fiom arising in her favour Thus, if a 
settlement Is made by the husband on h“S wife at •» 
the time she charges her estate, he is legarded as 
piu chasing her assistance, and the inference 
that the parties intended that the wife’s property 
should be exoneiated by the husband does not 
arise — Lewis v. Bangle Clinton v Hooper is 
the leading authority to show that the doctrine 
in question is based on an inference to he drawn 
in each case from all the facts of that particular 
case It was long ago settled that although 
under the old law a husband became liable for 
the antenuptial debts of the wife, she had no 
right in equity to compel him to exonerate pro- 
perty of hers charged with those debts, even 
although he had expressly covenanted to pay 
them — See Lcims'u. Bangle and Kinnoull (Karl) 
v Money. — p 270. 

5 Husband’s Liabilities. 

Blades v. Eree (1829) 9 B & O 167 ; 4 
M & By. 282 , 7 L. J. (o.s) K. B 211.— 

K.B., discussed. 

Smout v Ilbery (1842) 12 L, J. Ex 357 , 10 
M. & W 1. — ex. And see “Principal and 
Agent." 

Etherington v. Parrot (1704) 1 Salk. 118 ; 

2 Lil. Eaym. 1006, dismissed. 

Jolly *. Bees (1S64) 33 L J •’C.T. 177 ; 15 
C B (ns) 628, 10 Jur (ns) 319; 18 L. T. 
299 , 12 W B. bfti —0 P , byleb, J. dissenting,. 
Holt Y. Brien (1821) 4 B. & Aid. 252, 
observed on 

Benaux (or Reneaux) v. Teakle (1853) 22 
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t J Ei 211 , 8 Ex. 680 ; 17 Jur SB1 , 

1 IV, E 312 — EX , discussed 
_ Debenham v Mellon (1 880) fi App Cas 21 , 
50 L. J Q B 155 , 43 L T 673 , 29 W. R 141 , 
16 J P 252 — H L (E ). SELBORNE. 1 0., LORDS 
BLACKBURN ancl WATSON. 

[Counsel haring urged that in Tfi>U v. Bnen 
the hubband was treated as not liable because 
the tradesman had full notice of the facts ] 

lord BLACKBURN. — The maigmnl note m that 
case is defective — p. 27 [Then loulships 
approved of Jolly v Bees (supra)]. 

And see “ Sale of Goods," vol ii. 

Thomond (Earl) v Suffolk'(Earl) (1718) 1 
• P Wins. 461 — l O , and Heard v. Stamford 
(1735) 3 P. Wins 409 , Gas. t Talb 173 
— L.c , referred to 

Parkin, In le, Hill i. Schwaiz (1892) 62 L J. 
Cb 55 ; [1892] 3 Oh 510 , 07 L T 77 , 41 W. R. 
120 — Stirling, j. And see Bell v Stockei 
(1882) 52 L J Q B 49 ; 10 Q B. 11 129 , 47 
L T. 624 , 81 W E 183 , 17 J P 8 —FIELD, J , 
and Beck r Pierce (supra, col 1200) 

Govrer r. Hanoook (1796) 0 Term Bep. 603 ; 3 
E R. 271.— K B. , adopted, Wilson r Glossop 
(J 887) 56 L J Q. B. 434, 19 Q B. D. 379. 30 
W. 11 77 . 61 J P 805.— MATHEW and GAVE, 
jj ; affiimed, (1888) 57 L J. Q B 161 , 20 
Q.BD 854 , 58 L. T. 707 , 36 W K 296 , 52 
' J. P. 246 — CA , Rtnnpson r Wood (1888) 57 
1 J.QB 484 , 59 L T 218, 36 W E. 734 , 
52 J. I’ 822 — manisty and Stephen, jj 

Freestone v. Butcher (1810) 9 O. & P. 648, 
mplamed. 

Lane v Ironmonger (1844) 14 L. J Ex. 35 ; 
13 M AW 368 

parke, B. — There maybe a trifling inaccuracy 
in the report, in Freestone v j Uutcdier, in stating 
*» the judo’s direction to have been, that the 
extravagance of the bill would alone lepel the 
inference of agency ,i but the law laid down by 
the^eamed judge is substantially coirect — p 35. 
Horton v. Fazan (1798) 1 B. & P 226 , 4 
E E 785, considered. 

Cooper Lloyd (1859) 6 C. B (ss) 619 — 
WILLES and BYLES, JJ 

Johnson v, Sumner (1858) 27 L .1 Ex. 841 , 
SH.&N 261 , 4 Jur (n.s ) 462 , 6 W E. 
57 1 — ex , discussed 

Biffin r Bignell (1862) 31 L J Ex 189 , 7 
H.&N 877 , 8 Jur (N3 ) 647 , 6 L T 248 ; 10 
W B. 322 — ex , Debenham v ^Mellon (supra.) 

May v Skey (1849) 18 L J Ch, 306 , 16 Sim 
588, 18 Jur 594 — v -c , distinguished, Hirst r 
Tolson (1849) 18 L. J. Ch 808 , 16 Sim. 620 — 
v.-C. ; affiimed, (1850) 19 L. J. Ch. 441 ; 2 Mao 
& 0 134 , 2 Hall & Tw. 359 — OOTTENHAir, l O.; 
commented on, Jenner r. Morris [post ) ; held iner- 
ruled, Deere r. Soutten (1870) 18 W B. 203, 
L E. 9 Eq. 151 ; 21 L T. 523.— ROMILLY, M.R. 
Hams v. Lee (1718) 1 P Wms 482 , Pre 
Ch 502, discussed and approied 

Jenner r. Monis (1861) 30 L. J. Cb 361 ; 3 
De 0 F. & L 45 ; 7 Jin. (N.S.) 376 , 3 L T. 871 ; 
9 W. R 391. 

Campbell, l o. — One adverstucase was cited, 
which 1 muBt notice, May v Skey [supra), the 
marginal note being, “ A having goneabioad, and 
left his wife unpiovidedfor, the plaintiff lent her 
money to purchase necessaries, and she applied 


it accordingly —Hold, that the pUiinliff could 
not sue A. for the money m a G/irl of equity " 
But it appears that the V -O who decided that 
case, not holding that theie was not a debt, due 
from A. 'to the plaintiff which might bo ie- 
covoied,pniceededupon the notion Hint Hus was 
a legal debt, the payment of which could not be 
diiected byn Point of equity Ilia honour more 
fully explains that as his ratio dealtleiidi m tin* 

1 subsequent ease uf Ilit it v. Tnlsim [supra) But 
this is cleaily erionoous that no action at law 
could be maintained for such a demand was con- 
sidered too clear foi argument 'in the recent case 
of Knom v. Bush ell ((1857) 3 0. B (n h ) 334) 
— p. 363. • 

turner, L.J to the same effect. 

Harwood v Heifer (1811) 3 Taunt 421, 
disapproied. 

Houliston r Smyth (1825) 3 Bmg. 127 ; 3 
L J (o S) 0 P 203 ; 10 Moore 182 ; 2 Car. & P. 
22 , 28 E. E. 609. 

best, fi J — The doctiino m that case cannot 
be law — p. 130 

PARK, J — I am siu prised at the language 
ascribed to the Oouit in Harwood v fleftee, 
because it is abhoircnt fiom every feeling of a 
man mid a Chnstmn, It is not to be enrhued 
that the mistress of a liouso should confine her- 
self to a chamber with bate necessaries, whon a 
piostitute is silting at the same table with her 
husband That cannot be the law of England, 
because it is not thelawof moiality mid religion, 
— p. 131 

BURROUon and gaselee, jj. declined to 
express any opinion on Jliiruwail v. fleffer f 
Grindell v. Godmond (1836) 6 L, ,T K, B, 
31; 5 A. & E. 756 , 1 N, A P 168; 2 
H. & W 339 .— kb ; and Shepherd v 
MacKoul (1813) 3 Gampb. 82b , 14 It It. 
762, discussed. 

Brown v Ackroycl (1856) 25 L. J. Q B. 193 ; 
6 El. & Bl, 819, 2 Jur. (ns) 28,1 ; 4 W It 229. 
— Q.R. _ . _ 

Brown v. Aokroyd, disarmed, Hooper, Tn re, 
Baylis r. Watkins (1864) 33'L. J. Oh 309; 111 
Jui. (NS) 114, 9 L T- 741 ; *2 W. It 321.— 
L JJ. , Wilson -it Foid (1868) 87 L. J Ex 60; 
L E S*Ex. 68 , 17 L. T, 605 , lfi W E 4S2 — 
ex , Beale o. Arabin (1877) 36 L, T. 219 — 
GROVE and denman, JJ ; apirwmi, Ottaway i, 
Hamilton (1878) 47 L J C P 725 ; 3 C F. T) 
393 , 38 L T. 925 ; 26 W E 783 —0 A. 

Eawlyns v Vandyke (1800) 3 Esp 250, 
distinguished 

Bazeley (or Baseley) i> Forder (1868) L. E. 3 
Q B. 669 , 37 L J. Q, B. 287 , 9 B. & 8. 699 ; 
18 L T 766 — Q.B , OOOKBUKN, 0.J dissenting 
lush, j — In J Eawlyns v Vandyke Lord Eldon 
said it was a question for the jury whether a 
husband, living apart from bis wife, and allow- 
ing the children to remain with her, did not 
constitute her his agent, and authoi ise her to con- 
tract (Jebts for clothing and necessaries for them. 
But here it is against the defendant’s will that 
the child remains with the wife. — p. 561 

Moore, Ex parte (1845) 14 L. J Bk J9; 
De 0ex 173 ; 9 Jui 604.— KNIGHT 
bruce, o.J ; Wilson v Ford [supra) ; anti 
Bazeley v. Fordfr, aommented mi 
Mecredy r. Taylor (1873) 7, 0. L. E. Ir. 256 
— EX. OH, FITZGERALD alid BARRY, JJ. and 
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FITZGERALD Mid DEASYy EB. ; WHITESIDE, C J., 
BIGOT, O.B, nm\ o’brien, ,T dissenting , reiersinq 
f! Ir. R. C. L 342, 20 W. K 252 -c.P See 
judgments at length. 

Cooper v Witham (1 6G8) 1 Lev. 247 ; 1 Sid 
375 ; 2 Iveb 309, followed 
Faiihurst i Liverpool Adelphi Loan Assncia- 
n tion (or LiVoi'puol Adelphi Loan Association c 
Faiilinrst) (185 1) 23 L J Ex IBS, 9 Ex 422, 2 
0. L. 11. 512 , IS Jui. 191 r.2 W U 233 — ex. 

Fairhurst v. Liverpool Atlelphi Loan 
Assooiation, applied n 

Wlighl e l^ionnrd (1861) 30 L .T E\ 365, 11 
0. E (N.s ) 258 , 8 .Jur (N s ) 415 , 5 L T. 110 , 
9 W.K.911. — erle,o.t and byles, j .williams 
and WILLEB, ,i,r, dissenting ; Earle i Iungscote 
0 * 0 - 

Wright v Leonard, referred to, Bartlett r 
Wells (18(52) 31 L J Q. H 573 ; 1 B. & H 8.16 , 
8 ,luv (NS) 762 ; 5 L T, 607 , 10 W dl 229 — 
q.b l followed, Eaile r. ICmgseote (post) 

Seroka v. Kattenburg (1880) 55 L J. Q B 
375 , 17 (). IS 11. 177 54 L. T 3 ID; 34 
W.lt 513— MATHEW and A. L SMITH, JJ., 
appeared. 

Earle (' Kmgseoto (1900) B9 I, J <’h 725 , 
[1900] 2 Ch 585; 83 L T 377, 49 W It. 3 — 
C A ALVERSTONE, M It , RIGBY and COLLINS, 
L..T.I. See judgments. 


0. Curtesy 

o Roborta v Dixwell (173.8) 1 Atlc 607, 
followed, 

Hearle v Gtreenhank (1749) 3 Atk 716 ; 1 
Ves. son 298 , anti Bennett v Davis 
(1725) 2 B Wms 816, discussed. 

Morgan r Moignu (1820) 5 Madd 498 — 

LEACH, V-0. 

Morgan v. Morgan, followed, Eollett r. Tyrer 
(1S44) 18’*TT J Oh. -Ill; 14 Sim. 125, 8 Jui 
528.— SHADWELL, v.-O, , Hooper v Maeilohald 

(port) 

Hearle v. Greenbank, d Urn seed 
Moore V. Webster (I860)' 36 L J Ch. 421 , 
L. R. 3 Eq. 267 , 15 L T 460 ; 15 W It 107 — 

STUART, V.-Qbm 

Moore v Webster, not followed. 

Appleton i. Rowley (1869) 38 L J Cb 0S9 , 
L. It. 8 Eq 139 ; 2 L. T. 000 — malins, v.-o. 

Roberts v, Dixwell, Fcllett v. Tyrer, and 
Appleton v Rowley, followed 
Hearle v. Greenbank and Moore v, Webster, 
mitnmentcd on and not followed 
Cooper v. Macdonald (1877) 47 L. J Ch 873 , 
7 Ch D, 288 ; 88 L T. 191 , 20 W. It. 877.— 
jessel.m.r.; affirmed, c.a, jambs, baggallay 
and THESIGER, L.JJ. 

Gibbins v Eyden (1869) 3S L. J. Cb 377 ; 
L. R 7 Eq, 371 ; 20 L. T. 516 , 17 W R 

' 481 —MALINS, V-O. , and Cooper v. Mac- 

donald, referred to 

Eager v. Fiunivall (1881) 50 L J Ch, 537 ; 
XI C'h, P. 115 ; 44 L. T. 464 ; 29 W. R. 649 — 
JESS EL, M.R. 11 

Cooper v. Macdonald, applied, Jakeman’s 
Trusts, In re (1$83)„52 L. J. Ch 363 , 23 Ch. P 


344 — OHITTY, j ; referred to, Lambert's Estate, 
In re, Stanton r Lambert (1888) 57 L J Cb 


7. Dower and Freebench. 

Aoey v Simpson (1842) 5 Beav 35 — lang- 
DALE, M R , followed 

Roper r Roper (1876) 8 Ch. D. 714 , 35 L T. 

156 ; 24 VV. R. y>13, — MALINS, V.-O 

Roper v Roper, dictum d talented from. -. 

Greenwood, In le, Gieemvood i Greenwood 
(1892) 61 L J. Ch. 558 , [18921 2 Cli 295 , 67 
L T 70 , 40 W. R. 681. 

OHITTY, j. — The meaning of scot. 12 of the 
[Dowei] Act was considered by Malins, V -C. in 
Ropery Roper He held that the widow had , 
no prionty over other legacies in lespeot of an 
annuity bequeathed to hei by her husband m 
satisfaction of dower where the only real estate 
of the testator had been conveyed to him with a 
declaration against dower (ire sect 6). The deci- 
sion appears to me to be light ; but m the report 
of his judgment theie is attributed to the V -C a 
diet urn that if the ilowei had been barred by the 
will she would have been entitled to pnoiity. 
With this dictum I find myself unable to agi ee, 
The statute makes no difference between the 
effect of a bat by deed and a bai by will — p 660 

Rowland v Cuthbertson (1869) L R. 8 Eq 
466 ; 20 L. T. 938 , 17 W. R 907 — 
ROMILLY, ir n , dicta delimited from. 

Lacey r Hill, Leney i- Hill (1875) 44 L J Ch. 

216 ; L. R 19 Eq 346 ; 32 L T 48 ; 23 W. li 285 
jessel, MR — I ceitauily must l especially ^ 
dissent from some of the obsei vations in Rowland ’ 
r. Cuthbortwn. . . All that his loidship said 
was this, “ that dealing with the 4th section 
[Dowei Act] I am not sure that that is conclusive 
on this case, because, in oidoi to dispose of the 
land the tCBtator must point it out , specifically 
or designate it in some way.” But suiffiy that is 
a mistake, with thegieatest possible deference, 
a testator disposes of ins lands by the gift of 11 all 
my real estate ” His loidship says you cannot 
dispose of land except by designating it, but 
will anybody doubt that a gift of “ all my real 
estate ” disposes of his lauds ? I confess I am 
utterly unable to accede to that view. I think it 
desirable to expnss my opinion plainly because 
this case may be cited lieieatter, and may lead to 
similai difficulties to those which have occuned 
here, I think the 9tli section applies to this case. 

It la this , “ Where a husband shall devise any 
land ” The odd part of the matter is this, that 
[Rowland, v. Cuthbertson] hia loidship held 
that the 9th section applied, although the words 
uie “ any land,” the same woids as m the 4th 
section, and the gift there was of “all his real 
estate," but if he was light as to any doubt about 
the 4th section, it appears to me that his doubt 
would have extended to the 9th section. The 
words are the same If it ieqnu-sd a specific 
desciiption, I do not understand how he came to 
the conclusion that the 9th section applied. n It 
appeals to me that if his attention had been 
diawn to that he would have seen, his own 
decision shows it, that “any land,’ being the 
words in the 4th section, theie was noieasonto 
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have it more specifically described than it is in 
the 9th section — p 217 

Lacey v Hill, Leney v. Hill (supra), followed 

Thomas, In re, Thomas r Howell (188(i) 66 
L J.Ch 9; 34 Ch D.166 , 55L T 629 -KAY, j 

Jackson v Parker (1770) Ambl 087, dis- 
cussed 

Jackson r. Innos (1819; 1 Bligh 104 . 20 R R 
46. — ELDON, LC and LORD REDESDALE ri’ier- 
ttiuq 8 0 oom. Innes e Jackson (1809) 16 Yes 
356 , 10 R. B 190 — L.C 

Jackson v Parker, discussed and explained. 

Holm v Coltman (1084) 1 Tein 294, re- 
ferred to 

Dawson r. Bank of Whitehaven (1877) 0 
Ch. D. 218 ; 40 L J Ch 884 , 37 L T 64 , 26 
vr E. 34— CA ; reiersinq 46 L J Ch 545, 
4 Ch D 639; 36 L. T. 310, 25 W R. 582.— 

BACON, V -0. 

jessel, m it and JAMES, l J discussed Jack- 
son v. Parker and Jackson v Lines ((supra) 
and see “ Powers,'' post, vol u )„ See judg- 
ments, pp 222—227. 

cotton, l.j. — It is perfectly clear that Su 
T Sewell, in Jackson v Parker was simply 
snying that, notwithstanding the proviso for 
redemption professed to give the wife a light 
largei than her light to dower, it did not altei 
the lights of the parties If the wife adeemed, 
she would only get a light in the estate such as 
she hao before, viz , a right to dower, and the 
Conit of equity would not take the estate 
(though it was hci hushaud’s originally) from 
her, except on the terms of allowing her hei 
dower out of it With reference to the case 
before Lord Redesdale [Jackson v Lines], I think 
he was merely dealing with the particular foim 
of the proviso for ledemption in that case, and 
he says that if, when a wife joins for the pur- 
pose of releasing her dowei m a mortgage of 
her husband’s estate, the limitation of the equity 
of redemption gives It in form to some one who 
was not ownei at the time of executing the mort- 
gage. that will not change the property. At 
the time of executing the moitgage in the case 
supposed the husband was the ownei, and I 
think Lord Eedesdale must mean this, that if 
the limitation is, ns m Jackson v Parker, to the 
wife, it will not altei the propeity , she may 
redeem, bat she may ledeem only for the purpose 
Ot securing to herself that wjiich, but for the 
form of the limitation, she could not have got — 
viz , her dowei That explains what is said by 
Loid Redesdale rn that case. It was m reference 
to the particular form of limitation in Jackson v 
Parka , and he explains it by saying that the 
form of the reservation of the equity of redemp- 
tion does not change the light The right of 
the wife, to whom the equity of redemption is 
reserved by the deed, was a right to dower only, 
and she was entitled to redeem undei that limi- 
tation and not independently of it The only 
other case to which I need refer is Bolin, v. 
Coltman That is very shortly reported, and I 
think probably it is the same m principle ‘ It 
may have been that in the moijgage deed there, 
the eqmty of ledemption was reserved to the 
wife, and the Court may have considered that 
setting that up as air alteration m the property 
of the estate so as to defeat the subsequent 
mortgagees was a fraud, and what the Uomt 


gave the wife in that case was fright to insist 
on the leservation to her of the - equity of 
redemption, not for tiro purpose of making the 
estate hei own, but only foi the purpose of 
secuimg her right to dower, which otherwise 
she would have lost — pp 229 — 230 

Dawson v Bank of Whitehaven, disf/ip 
t {Uishril • 

Mccli; i Chamberlain (1881) 8 Q B D 31 , 31 
L. J Q. B 99 , 46 L T. 34 1 , 30 W R 228 
grove, J — I think that that case is clearly 
distinguishable outlie ground suggested by the 
defendant’s counsel There the husband, at the 
time of his death, had no legal ostuLe at all but 
ouly an equitable fee Here the husband died 
seised of tho legal feo to which the right of 
dower would attach. — p 33. 
lopes, J to the same effect 

Low v Barren (1734) 3 P. Wms. 202, re- 
ferred to 

Michell, In re, Moore v Mooie (1892) 61 
L J Ch 326 , [1892] 2 Ch 87 , 66 L T. 366 , 
40 W fl 373 —STIRLING, J. 

Vizod v London (1731) Wm ICelynge 17, 
explained 

Miohell, In re, considered. 

Cordal’s Cose (1694) Cio Eliz 315, ques- 
tioned 

Lemon r Mark (1808) [1809] 1 Ii R 410.— 
0 A ITTZGIBBON, WALKER and HOLMES, L J J. 

Radnor (Countess) v Vandebendy (1697) Show 
P C 69 , followed, Hill v Adams (1741) 2 Atk 
208 ; S C nom Bwanuock v Lyford, Ambl 6 — 
hardwicke, lc ; discussed, Maninlrell r. 
Maundrell (1804—5) 10 Yes 246 ; 7 R, E 393 

—ELDON, L 0 

Harvey v Ashley (1748) 3 Atk. 60S, 612,— 

HARDWICKE, L.C , doubted 
Caruthers r Caiuthers (1794) 4 Bro 0, 0 
500 — M.R. mm 

Caruthers v Caruthers, distinguished. 

Corbet v. Corbet (1828) 7 LJ (O s) Ch 9 , 
5 Buss. 254 — LYNDHURST, L o ; afflrmmg (1824) 
2 Li. (OS.) Oh 108, 1 Sim & S u2I,— 
LEAOH, V.-C 

8. Paraphernalia. ‘ 

Graham v. Londonderry (Lord) (1740) 8 Atk 
378, dictum explained and distinguished. 
Eitzgibbon i. Pike (1880) 6 L. E Ii. 487. 
lawson, J —There is no authority m the 
books that a gift of a chattel to a wife by a 
stranger without any expressed intention, will 
ensure to her separate use, except a •dictum of 
Lord Hardwicke In Graham v, Londonderry. 
The question there was as to diamonds set In a 
picture by the Regent of France, which Lord 
Londondeny delivered to her, saying it was a 
present sent her by the Regent of Fiance In 
that case the gift was of a very peculiar character, 
a picture set with diamonds The position of 
the lady, the circumstances ot the case — the fact 
that it passed through the hands of the husband 
— may have furnished evidence that she was to 
bold them for her separate use, as a gift b£ 
chattels by the husband during coverture have 
been held to be intended for her separate use. 
This is the naked case of a stranger giving a 
married lady, at the tune liApgVith her husband 
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a gift of certain articles not expressed to be for her 
separate use, — p. 4.92 morris, a J concurred. 

Graham v Londonderry (Lord) ; Northey v. 
Northey (1740) 2 Atk 77, 9 Mod. 270 — 
TjC, , and Jervoise v Jervoise (1858) 23 
I; ,T. Oh 703 , 17 Bear 511(1 , 2 \V. it U 
. — Mjt , discussed. 

Tasker i /i’nskei and Lowe (1895) G4 L ,T. P 3(i , 
[T895] I J 1 , 11 K 619 , 71 L.T 779 , 43 W R 255 

JEUNH, P— In that (?ase [Vnn\ittart, In re, 
Brown, Hr parte ((1892) 62 L J Q B 277 ; 
[1893] 1 Q B. 181, one “ Bankruptcy" 
col 137)] it was held that such a gift [of 
jewels] was a'setllemcnt within sect 17 of the 
Bankruptcy Act, ] 883, on tho ground that the 
donor contemplated tho retention by Ins wife of 
the indents that he gave her But the inference 
which I draw from that case is the reverse of 
that suggested to mo, It may well be that a 
voluntary settlement, voidable by creditor, was 
created, because the jewels weie given, not as 
some small sums might be given, for immediate 
expeudltuio, bnt to constitute a permanent pos- 
session oi thcwvife But the jewels became the 
property of the wife, and no doubt she could have 
given a good tillchad she sold them Andthere- 
foie the infoiencc drawn hy the "learned judge 
from the facts, which, as to the occasions of 
the gifts, were voiy like those m the present 
case, was not that the wife took tho jewels as 
paraphernalia, but rather as settled to her 
separate use Indeed, it does not soem to have 
occurred to anyone to think of paiapheinnlin in 
connection with the case, though such a view 
wcftild have been conclusive m favour of the 
creditors. — p, 40 

Ridout v. Lewis (1738) 1 Atk. 269.— L,c , 

distinguished 

Tlirupp (>. Harman (1 834) 3 Myl & K, 6 1 3 — M r 

Thrupp v. Harman, applied 

Alcxandci v. Barnhill ( supra , eol. 1270) 

"~9 Grants and Gifts. 

Warrington v Warrington (18 42) 2 Hare 54 ; 
6 Jur. 871— v -o ; and Paine v Wagner 
(1841) 12 Sim 184— V-C , commented on 

Brioker v. Whatley (1684) 1 Veni 233. 
applied. , 

WyWe’s In re (1852) 22 L. J. Oh. 87 , 

2 De G M & U- 724 ; 16 Jur 1029 , 1 W. R. 9 

— KNIGHT BRUCE and CRANWORTH, L JJ 

Warrington v Warrington , Paine y. 
Wagner, and Wylde’s Estate, In re, 

referred to. 

Dias De Livcra (1879) 49 L. J. P. O 26 , 
5 App. Css 123; 42 L T. 267 .— pc SIR J 
OOLVILE, SIR E. PEACOCK, SIR M. 8MITIE and 
SIR R COLLIER 

Brioker v Whatley and Wylde's Estate, In 

re, followed. 

Butler v Butler (1885) 14 Q. B D 831 — 
wills, J ; affirmed, OA (col, *287), 
approved. 

March, In re, Slander v. Harris (1883) 52 
L J Chf 690 ; 24 Ch. D 222 , 31 W R. 
885 — ohitty, j , rerereed i in another 
, ground , (1884) 54 L. J. Oh 143 ; 27 Ch D. 
166; 61 L T. 380' 32 W R 941.— O A 

LIND LEY, COTTON and BAGGALLAY, L.JJ,, 

reasoning of ohitty, j. disapproied. 

Jupp, In re, Japp n Buckwell (1888) 57 L «{. 


Ch 774 ; 39 Ch. D. 148 ; 59 L. T. 129 ; 36 W R. 
712 — KAY, J. See jndgment at length 

Maroh, In re [c A ], diseveied 
Turnbull r Foiman {post, col 1289) 

Warrington v Warrington (supra), followed 

Brioker v Whatley and Wylde’s Estate, 

In re, di trussed. 

Jupp, In re, ooiiiiiieHted on 
Dixon, In ie, Byrnm r Tull (1889) 42 Ch D 
306, 61 L T. 718, 38 IV R. 91 
north, .T — In that case [Jupp, In re] Kay, J. 
pioeoeds to deffl with cases m which the words 
ai e diffeicnt from those in Warrington v War,- 
rinijton, piofessmg to follow those cases l find 
in those eases the pioposition lecogmsed that a 
slight diffeieuce of language is sufficient to pic- 
ven t tho application of the mle of law on winch 
they are founded Kay, J decided that ease at 
variance with wliat I am deciding But I do 
not find that Warrington v Win nni/ton was 
lefeired to by him in his judgment, and lie cites 
two oases as suppoi ting the view he took which 
1 find nut only do not suppoit that view, but do 
not suppoit Trai ringtail v Win ringtail, which 1 
must tollow. — p 311 

Mews v Mews (1852) 15 Beav 529 — 
m R ; ami Walter v Hodge (1818) 3 Swanst. ’ 
92 , 1 Wits 445 — M it , distuiguis/icd 
Grant r Giant (1865) 31 L J Ch 641 , 34 
Beav. 623 , 11 Jur. (n.s.) 787 ; 13 L T 721 ; 13 
W It 1037. — HOMILLY, m R 

Mews v Mews, roferi ml to. 

Paiker r Leclimere (1879) 12 Ch D 236; 28 
W. R 48 — fry, J 

Slaaning v Style (1734) 3 P Wins. 334 
— L.c,, discussed and pi mciple applied. 

Walter v. Hodge, icf cried to , r- 

Ashworth r Outiam (1877) 4b L J Ch 687 , 

5 Ch D 923 , 37 L T 85 , 23 VV II 896 — 

M Alins, v -c. , affirmed, C.A. m 

Slanning v Style, commented on. 

Pany, In re, Scott r Leak (1889) 42 C'h D 
570 , 61 L. T. 380 ; 38 W R 226 —north j. 

. Grant v Grant (supra), dissented from 
Biowne i Collins (1873) 21 W R.232. 

WICKERS, V.-C —1 should not go so far as fo 
say with the M.R in the leceut cate of Grant v 
Grant that the evidence of that defendant in his 
own behalf was no evidence at all upon which, 
the Court would act , for as at present advised I 
consider it adraisSible evidence — ih. 

Grant v. Grant, approied, Bnddeloy i Bnd- 
deley (1878) 9 Oh D 113 , 38 L .T. 90b - 
M alins, v-c , commented on, Breton’s Estate, 

In re, Breton r Woollven (1881) 50 L J Ch 369 , 

17 Ch D. 416 , 44 L T 337 ; 29 W. B. 777 — 

HALL, V.-O. 


10. Actions by and against. 

Nurse v WUls (1S33) 4 B & Ad 739 ; 1 
N & M 765— K.B., affirmed, Ham Wills v 
Nurse (1834) 1 A & E. 65 — ejc op „ 

Wills v Nurse, considered 
Bidgood v,*Way (1778) 2 W B1 1236,- 
ex CH , and Serres v Bodd (1807) 2 
B & P. (N R ) 105— C.P , applied 
Johnson r. Lucas (1853) 22 L. J. Q. B. 174 j 
1 El. & Bl 659 , 17 Jur 1066 — Q B. 

41—2 
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Wills v. Nurse and Eldgood v Way (vi pro) Q. B. 559.-0. A (post, col. W) I not 

/7» «•»*«*? Allen (Elizabeth), In re (189i) 68 Jj. J. M 0. 

Fleet v. Pen'ins (1869) 38 L J Q. B. 237, 267; [1891] 2 Q B. 924; 1C > B 511 ; 43 W B. 

L, R 4 Q. B 500 —EX. CH. (.supra, col 1274). 141 , 59 J P 229 —MATHEW and 

. ,, . , : dimmed and followed, Molony r. 1 

Fleet v Perrms, rh sou sued, nsara o y r I) ] fin obd 

Lloyd * Pnghe (1872) 42 L J. Ch. 282 ; L B ^896] 2 Ii U.18J Q B V 

8 Ch. 88 ; 28 L T 250 , 21 W B 346—0 o.and Soott v Morley, referred to, 1 
r, JJ , Jones i- Cuthbeitson (1873) 42 L J Q. II Leyme, Ex pal to (1891) 61 L . 

221 , L 11 R Q B 504 , 28 L T (173 , 21 W. II [1895] 1 Q 11. 328 (supra, col 126 


dimmed and followed, Molony t. Hartley (1894) 
^ R [1S96] 2 Ir B. 169— QBD 
nnd Soott v Morley, referred to, Ilgwott, In r§, 


Davis v. Prout (1841) 7 Beav 2SS— st- 
and Wake v, Parker (18^S) 7 L. J. Ch ! 
2 Keen 59, — M r ,, principle applied. 


- Hanrott v Cadwallader (1831) 2 Buss. & M. ,J W , [18 )9] - Q B 41J 
545 — -leach, M n , explained. r 

Earl r Ferns (185 1) 24 L. J Ch 20 ; 19 Beav. >'• Il yan (1899) 68 L J ( 

07; 1 Jw (NS) 5; 8 Eq E 57, 3 W. K 36- 

BOMILLY, MR 301— C A A l/sMIII 

E r; a# 1 -! ^.b 55,1c “ g - EU,otti In j 

erher? In, ’cotton amUomI'M.r ld2 ' ° A Soott v Morley " 

Drayoott y Harrison (1886) 1 7 Q. B D 147 , B , e ott ^ ay \ Vm g (18 irflO L. J. Ch ’ 208 ; 

31 W II 516 — MATHEW and A. L SMITH, 12 Sim 90 — SHADWELL, V -0., followed. 

JJ, “iwooed Turnbull, In re, Turnbull v Nicholas (1H00) 

lTZV ! M “ L 4 j v °Vffi p * 1 1 “ "»• tT 

Morrell 286 ; i>2 J P 230 —o A btirhno, j — Wliafc was decided m ftna/t v. ” 

ESHER M.R.— It appeals to me that sect. 5 of jj- , I( ,„ Wl tUerc was no power Midci suet. 5 

the Debtois Act, 1869 does not apply to the o£ Debtols Act i 8fii i to commit to prison 
judgment which can bo recoveied against n a ra .„ried woman for her default m paying a sum 
rnauicd woman by virtue of the Mamed £ or ^i U ch -judgment had been uscovorcil against, 
Women s Property Act, 1882, On tliese grounds j Jn a (j 011Tt 0 f j aw an j which, under suet 1, 

I igieo with the ^decision in Draycott? Jlarnmi, guWt _ 2 of fche Married Women’s Property 
though not with all the reasons given by the Acfci lg83) waa pa y abie out of hev ae parate estate, 
learned judges — p 1.6. and not otherwise The proper form of judg- 

bowen and fry, i JJ. to the same effect. ment m sucll a cnse w titled by the C.A in 
i Drayoott v. Harrison, adopted Soott v. Jforleij That decision, which lelntes to 

Morgan i Eyie (1887) 20 L B Ir. 541 — the application of sect. B of the Debtors Act, 
HARRISON and holmes, JJ 1869, does not govern the piesent cnse ; but it is 


[1895] 1 Q li. 328 (mpra, col 1260) . diieuMl, 
Fiances Ilandforil & r Co, In re, Frances Iland- 
ford & Co., Ex parte (1899) OS L J. li B. !18li , 
ffl8991 1 Q B 5(10.— C.A (supra, col 1267), 
applied, Bnftlnw i. Welch (1899) 0.3 L, .1 Q, B 


referred <«, wheelei’s Settlement, In re, Biiggs 
r. Byan (1899) 08 L .1 Ch 003; [18991 2 Ch 717 
(mm, col 1268), Bainett r Howard (1900) 69 
L J Q. B 955 , [1900] 2 Q 11 781 ; 88 L T. 
301 — C A A 6 SMITH, L.J , V WILLIAMS, L J. 
doubting, Elliott, In re [1900] 2 Ir, B 394 — 


Bank of Scotland r Cunningham [1899] 2 Ii. Pul shortly, the ratio deeiil end i appears to be this 


B. 78,— Q B 

Soott v Morley (supia), applied , Gardiner, 
In re, C'oulbon, Ex paite (1887) 57 L J Q B 
119, 20 Q B D 249, 58 L. T 119; 36 W. B 
142 , 5 Moirell 1. — cave and A. l smith, JJ , 
not applied, Moigan i Eyre hupra) 


sect. 1, sub-sect 2 of tlio Mamed Women’s Pro- 
perty Act, 1882, confenecl on«a mnnicrl woman 
the Ojjpaeity of entering into, and i endcring her- 
self liable on, any contract as a feme rale, but 
her liability was stiictly limited to her separate 
estato And in the event of«i>**Bnlng,or being 
sued, in which lespect she was also pul m the 


Scott v Morley, distiiir/tnlied, Hyde r, Hyde position of a feme sole, then, whothei the action 
(1888) 57 L J. P 89 ; 13 1‘ D 160 ; 59 L T 529 , was m contiaot or in tort, the damages and coats 
36 W B 70S. — c.A. cotton, Bowen and fry, lecoveied against her in any notion or procced- 
L..TJ (see supra, col 121S) , applied, D.owne i ing were to be payable outothei separate estate, 
B'letohei (1888) 21 Q. B i) II , 59 L T 180, and not otherwise. This enactment, in the words 


36 AY. It. 094, 62 J P 876 — colebidoe, oj of Bowen, LJ, created only a proprietary and 
and MATHEW, J , Foster i AVheeler (1888) 67 not a personal liability On the other hand, 
Jp J Ch. 871 ; 38 Ch D 130 , 69 L T. 15 , 37 sect. 6 of the Debtors Act, 1869, only authorises 
B. 40 — c A. cotton, lindley and bowen, a committal where there is a debt duo from tho 
, Galmoye is Cowan (1889) 58 L. J Ch defendant ; and a debt payable out of the 
-chitty, j ; discussed, lfoltby v. Hodgson separate estate of a married woman is not a debt 
)) 24 Q. B. D 103 ; 38 AV B 08 — o A. due from her. The ordei in the present case is not 
X', C0 J- 1256) . Hemingway r Braithwaite an tnder for payment of a sum of money to a 
)) 61 L T 224— MATHEW and u RANT HAM, particulai person, but. for payment of a sum into 
Jay jt. Bojnnsnn (1890) 69 L J , Q B Court. The distinction beLween the two was 
25 Q B D 467.— o A. (supra, col 126), pointed out and explained m Greer, In re; 

60 L J tapper v. I'emxhmee ((1895) 64 L. J Ch 620 ; 
742 ; [18J1] 2 Q B 42?; 65 L. 1. 614 , 89 [1896] 2 Ch. 217 , 13 B. 598 , 72 L T. 805 » 48 
‘ 639 -c.a lopes and kay, l jj , r.r- V. B 547 , 2 Maflson 350; 59 J P. 441.— 


769 — chitty, j ; d/KCiissed, Holtby v. Hodgson separate ei 
(1889) 24 Q. B. D 103; 38 AV B OS— o A. due from 1 
(supra, col. 1266) , Hemingway r Braithwaite an tnder 1 
(1889) 61 L T 224— MATHEW and orantham, particulai 
JJ , Jay A'. Bojnnsnn (1890) 69 L J , Q B Court. 1 

367 ; 26 Q B D 467.— O A. (supra, col 126) , pointed oi 

Pelton Bros r Harrison (Ho 1) (1891) 60 L J PC, inner v 
Q.B 742; [1891] 2 Q B 42?; 65 L. T. 614 , 39 [1895] 2' 

AY E (189 — c.a lopes and kay, l jj , r,r- W. E 541 


plained Hill j. Aileshury (Lady) (1894) 10 I Chitty, J ) . , . Previously to the passing of the 
limes L. B. 487 — stislins, j. ; Hood-Barrs v Manied AVomen’s Pronevtv Act 1882 tlie hus- 
Cathcait (1894) 63 L. J. Q. B. 602, flSSA] 2 Lband was ^ Cblc, and S toulcl tonatoaHy 
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sought foi and made against him and not against 
the wile. 7 j 7 \V^ v. IZi/di) and Ottioay v. Wing 
appeal 1o show that attaehment might, in a 
piopei case, issue against a married woman. — 

p. 188 

■Weldon v. Winslow (1881) S3 L J. Q B 
528 , 13 Q B. D 781 , 51 L, T (513, 33 
. W. V. 21!).— O. A. BRETT, Mil, BOWEN 
and FitY, t, ,t,t , explained 

' Symonds v Hallett (1883) 53 L J Ch GO : 
21 Cli. D. 3 1(> ; 1!TL T. 380, 32 W R 
103— 0 A BREl'T, M.Il, COTTON and 

Weldon i>. l)f Bathe 0881) 51 L ,1 Q F 113, 
1 1 Q. F D 330 , 53 I, T 520 , 33 W R 328.— 
C.A. I1K1STT, M B., COTTON and LINDLEY, L.JJ 

Bursill V. Tanner (1881) 13 Q F D. 601 , 
50 L T 580 , 32 W R 827 —field and 
MANIHTY, jj., followed 

Ilaillaud v Bmit.hics (1881) 1 Times L, R 111 , 


Bursill v. Tanner, yuestioned 
Oonolan v leyland (1881) 51 L .T. Ch 123 , 
27 Oh 1), 632 , 51 b T 805 — cilll'TY, ,T , 
approied and followed 
Weldon y. Winslow, explained 

Turnbull r Forman (1880) 13 Q B F 234, 
54 L ,T Q. F ISO , 53 L T 128 ; 33 W R 768 , 
1!) J P. 70S,— C.A. 

BRETT, il r slated the old and well-known 
rule with logaid to the construction ol enact- 
ments affecting lights, vu, that, unless the lan- 
guage used is clear to the contiaiy, it. must be 
coijs tiued prospectively only, and not retrospec- 
tively so as to affect rights acquired before the 
Act passed Sub-sect 4 of sect, 1 of the Married 
Women’s Properly Act, 1882, cleaily affected 
rights, and gave Lo the party with whom a con- 
ti act was made by a married woman agieatorright 
than he would have laid before the Act [His lord- 
ship continued ] The rulo, therefore, applies that, 
unless the woids aie clear, the enactment is not to 
he constriTSiT retinspectively It was atgued that 
tho decision of this Com tin Weldon v Wuwlown, 
contiary io the view we aie now taking, lL being 
there held that*tho 2nd sub-section of the 1st 
section was to bo eonstinod retrospectively But 
tho ground of the decision in that ease was that 
no right was affected or altered by the const) no- 
tion there tLprpticS to the 2nd sub-section It was 
there pointed out that, the action being in toit 
for personal mjmies, and the wife being the 
meritorious cause of action, the plaintiff could 
have Rued before the Act passed precisely as she 
did after the Aot, subject only to the liability to 
a plea in abatement, upon which she would have 
been forced to join the husband for conformity 
only It was held, therefore, that theic was no 
question of alteration of a right, but only one of 
procedure,, the effect of sub-sect 2 being only to 
prevent the defendant from objecting that the 
husband was hoi joined foi conformity. When 
an Act denis with procedure it affects all subse- 
quent piocedmc, hut it cannot lightly be 1 said 
therefore to lie retrospective, because it is only 
the subsequent procedure that it affocts , it can- 
not he said to affect any right which existed 
before the Aot The case of Weldon v Winslow 
is) therefore, altogether distinguishable from the 
piesent, and is no authority with regaid to the 
construction of a section that affects rights. Fot 
these reasons, it appears to me that the judgment 


of Clutty, J , m Conolnn v. Leyland was correct, 
and that, if the judgment in IJitrsi.ll v Tanner 
Was to the contraiy, it cannot bcsnpported The 
oi dei must be therefore modified so as to be in* 
coufoimity with the law as it existed previously 
lo the passing of the Mamed Women’s Pioperty 
Act, 1SS2.— p 23G 

haggallay, lj — I agree The substantial 
question we have to decide is whether the 4th 
sub-section of the 1st section of the Mamed 
Women’s Piopeity Act, 1882, is letiospective 
Thei c appeal to have been conflicting decisions 
on this question in Conolnn v Leyland and 
Bursill v. Tamper. In Bur nil v Tanner, the 
Div (Joint seems to have proceeded on the 
assumption that the sub-section was retiospec* 
tive Eut m Canal an v. Leyland, CJhitty, J., 
took a different view, and held that the 4th sub- 
section was not letiospective, Fur the reasons 
given by the M.R., I agree that that construction 
wns correct It is not necessary for the purposes 
of the present case to go into the matter, but I 
desire to reserve for a future occasion the con- 
suleiation of the question how far the judgment 
in JJunill v Tanner is correct with regard to the 
form of oulci in cases to which the sub-section 
applies, as to which I entertain considerable 
doubt A modified form of order seems to have 
smeo come into use, which was used in the pre- 
sent case, and with regard to the question whethei * 
that is entirely free fiom objection 1 also reserve 
my opinion — p 237 
BOWEN, L J to the same effect 

Weldon v. Winslow, referred to u ml apprtn ed 
Earle v Klngscote (1900) G9 L ,T Ch 725 j 
[1900] 2 Ch 386 : 83 L T. 877 ; 49 W.R 3 — o A 
ALVER8TONE, M.R., RIGBY and COLLINS, L.JJ. 

Dillon v. Cunningham (1872) 42 L ,T. Ex. 

11 , L. It 8 Ex. 23 , 27 L. T. 830 .— ex,,, 
distinguished. 

Meager r Fellow (1885) 14 Q B D 973; 53 
L. T G7 ; 33 W. R 573 -C A 
brett, m n — The question of anticipatiouTlocs 
not seem to liavo been dealt with there. — p. 975 
bowen, l j.— It is only a decision that, on an 
application by a jmlumeut creditor imiei sect. 5 
of the Debtors Act for an oidei for payment by 
instalments by the defendant, proof of the de- 
fendant’s means need not be given. And in Lhal, 
case the defendant had not pleaded coverture. I 
take it that the judgment was in the ordinary 
form of judgment against a defendant who was 
not a mamed woman. — p. 975. BAGGALLAY 
concurred * 

And see post, col 1291. 

Dillon v Cunningham, referred to, Morgan r 
Eyie (1S87) 20 I. R Ii 541.— harrison and 
holmes, jj. ; Mitchell r. Simpson (1S89) 58 
UQB 425 , 23 Q B. D. 873 , 61 L T 218 , 

37 W It 798 , 53 J P 518, fi')4 —DENMAN and 
CHARLES, JJ , affirmed, 59 L J Q B 355 ; 25 
Q B D 1S3 , G3 L T 405 , 38 W. R. 505 , 55 
J P 30.— C.A , applied, Buckley r Crawford 
(1892) 62 L. J Q B 87 , [1S98] 1 Q B 105 , 5 
R 125 ; 67 L T. 681 ; 41 W. R. 239 ; G7 J P. 
89— COLERIDGE, C J. and WIDT.S, j • 

Whittaker x Kershaw (1890) 60 L. J. Ch 
9; 45 Ch. D. 320; 63 L T 203 ; 39 W «, 
23.— COTTON, PRY and BOWEN, L JJ , 
commented on 

Hood-Bail’s r. Catheart (1S94) G3 L. J. Q B. 
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602, [1891] 2 Q. B. 569 , 9 E 802 ; 70 L. T 
865 , 12 W. E 628.— O.A. ESHER, M.B , KAY 
rtlld A L. SMITH, L J.T. 

Hood-Barrs v Cathcart, followed, Lumley, 
In it;. Hood-Borrb i Cathcart (.1891) (ill L J t'h 
897 , [1891] 3 Oh 135 , 7 E 100 , 71 L T 7 , 
12 W E 6,33 — O A LINDLEY and DAYEV, L.J.I , 
Pilleis i Ed winds (1891) 11 E. 290, 71 L T 
78S — O A. KINDLE Y and A L Sill Til, L JJ, 


Henot (1801.) (i Vi .1 Q B 852 
: 71 L T. 353 ,11 IV B. 1S1 


Hood-Barrs v Cathoart and Pillars 
Edwards, 

Hnod-Bam i . 

[1896] A. G 171 . 
tie J P 612— ri.L. (E) LORDS HI3RSCHELD, 
WAONAGHTEN, MORRIS and bHAND , reiersllllf 
K mim Lofius a. Ileuot, 61 L J. Q. B 717, 
[1895] 2 Q D 212; 11 E 510; 73 L X 167.— 
C.A ESHER, M.R , KAY and A L SMITH, L JJ 
See judgments o£ lords iierschell and 
MACNAGHTEN 


Hood-Barrs v Henot, dismissed and distin- 
guished 

Lumley, In rs, Hood-BarrB v. Cathoart, judg- 
me Hi of DAVEY, L J ml he ml to 
Win lelcv i Ed winds (1896) 65 L J Q 11.157 , 
[1896] 3 Q B 18, 71 L. T 7J0 , UW B 530. 
— C.A ESHER, M.B. and A L SMITH, L J. 


Hood-Barrs v, Heriot, dnfiur/tiished 
Hood-Barn v Cathoart and Whiteley v. 
Edwards, fiitlnired 

Lumley, In ic, Hood-Baria, Ex piute (1896) 65 
L. .1 1’h. 837 , 1 1896] 2 Ch. b90 , 75 L T 236 , 
15 W R 117 —c.A LiNDiiEY and LorES, l.jj. 


Meager v, Pellew ( 'supra , col 1290) , and 
Hood-Barrs v. Henot, dismissed 

Bank of Scotland >• Cunningham [1899] 2 
Jr. 11. 780.— d B d 

Eumley, In re, Hood-Barrs, Ex parte, 

refereed to. 

LrWender’s Policy, In re (1S97) [1898] 1 Ir 
T! 175— C A ASHBDDHNE, L C , EITZGIBBON, 
WALKER and HOLMES, L JJ. 

Hood-Carrs v Cathoart (1891) 63 L J Ch 
793 . [1891] 3 011 376 , 7 E 111 , 71 
1j X 11,— C A. LINDLEY, LOPES and 
DA vet, l jj., apy’i'oied and followed. 
And see post 

Hood-Bnm i Ileuot (1897) 66 L. J Q 13 356, 
[1897] A C. 177 , 76 L.T.299 ; 15 W E. 507 — 

II. L. (E) LORDS IIERSCHELL^ MACNAGHTEN, 
MORRIS and shand 

Hood-Barrs y Heriot (1897) 66 L J, Q B. 
356 ; and Moran y Flaoe (1896) 65 L J 
P. 83 ; [1S96] P. 211 , 71 L. X 661 , 11 
W E. 593. — c a., distinguished 

Nunn & Co e. Tyson (1901) 70 L J. 1C B. 
851; [3901] 2 K B 487; 85 L. X 123. 

Ridley, j — Hood-Barrs v Heriot merely 
decided that an appeal by a married woman was 
not a “pioceedmg instituted” by her [within 
sect. 2 ot the Mamed Women’s Pioperly Act, 
1893], Xhe case most in fnvoui of the claimant 
is Moran v ^hacef where it was decided that a 
married woman who had entered a eareat in 
respect of a will had not “ instituted the pro- 
ceedings" in the probate action. But m such a 
case the entry of the eareat merely claims that 
if anything is done to set up the will, the lady 
shall have notice of it. (Xhe pioceedmgs are 


instituted after wards ) The eareat only says m 
effect "Let me know what redone.” The 
pel son enteiing it can only he a defendant, and 
it is difficult to contend that a defendant has 
instituted pioceedmgs In this case it is veiy 
different, for the lady claimed the goods as heis, 
and gave notice to the high bailiff that they 
were hois — p 865. 

B1GHAM, J to the same effect. 

Hood-Barrs v. Oattysart (1891) 63 L. J. Ch. 

793 {supra), principle applied 
Moran v Place, explained. 

Vluckitt i. Cnckitt (1902) 71 L. J. P 65, 
[1902] P. 177 , 86 L. X. 685 , IS* Tunes L. It. 
581 — 0 A COLLINS, M.H., STIRLING find 
COZEN8-HARDY, L.JJ. 


Lowe y Fox (1885) 54 L J. Q. B 661 , 15 
Q, B T) 667; 63 L T 886, 81 W 11. 
Ill; 50 J P. 211.— CA ESHER, MR 
and BOWEN, LJ, dismissed and distin- 
guished 

Smith’s Estate, line, Clements v. W.ud (1887) 
6 L J Ch. 726 ; 35 Ch 13 589 (supra, col. 1250) 


Bmgsted v Lanesborough (Lady) (17S3) 
3 Dougl 197 — K.B , dismissed 
Bai well f. Biooks (1781) 3 Dougl 371.— 1 C.B 
Ringsted v Lanesborough (Lady) and Barwell 
v. Brooks, dismissed, Corbett r Poelnitz (1 785) 
1 Term Eep 86 — kb , 11 caul r Webb (1800) 2 
B & P 98 — kb ; commented on, Marshall v. 
Button (1800) 8 Term Eep 515, SEE 118,— KB 


Marshall v, Button, referred tv. 

Kay v . De Pictme (Duchess) (1811) 3 Cnmpb. 
123 — K.B ; Baiden v Do Kevcrborg (post) 


Corbett v Poelmtz and Marshall v Button, 

ihscii tied 

Murray r Barlee (1831) 3 L. ,T Oh 181, 3 
Myl & K 209 , 41 E E. 52.— BROUGHAM, L.O. 


Kay y De Pienne (Duohess), tfursHoned 
Derry v. Mazarme (Duohess) (USftG) 1 Ld. 
Eaym. 117, explained 

Barden i Do Keierbcrg(1836) 2 M, A W. 61 , 

L J Ex. 60 , 2 Gale 201 , 

[in Kay v Be Pienne (Buchevs), Lord Ellen- 
boioughfdiffeiing from Lord Kenyon, expressed 
au opinion that the wife might be sued as a 
feme sole, if the husband was aft align, anjl had 
jver been in this country ] 

PARKE, B —There must have been some mis- 
ipieliension of what Loid Ellenborough said in 
that case, oi his lordship must have been m 
errox, because bo refers to Berry v Mazarine 
( Bucliess ) m suppoit of bis proposition, whereas 
that was the case of the wife of an alien enemy, 
who could not be in England lawfully — analo- 
gous to the case of the wife ‘of a person trans- 
ported — p. 65. \ 

Andrews, In re, Edwards r^yDewar (1885) 

61 L. J Ch 104!) , 30 Ch. DV59 ; 53 L. T. 
122 , 31 W E. 62, adhered to\ 

Piyifue, In re (1885) 53 L. ’I’ 165,— rfflfcRHON, ,r. 

Andrews, In re, libxerml on 
Glanvill, In le, Ellis I Johnson (1886) 31 
D 632 ; 55 L. J Cli 325 , 51 L. X. 411 ; 31% 
W E. 309 , 50 J P 662 — C A # S 

cotton, L.J. — I am Drot sure whether Pearson* 1 
J intended to decide Andrews, In re, under the 
Mamed Women’s Property Act, 1882, but 
whether that Act will support h*s order or not, 
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the Aot has no bearing on the present case ; for 
it has not been resorted to, the suit having been 
commenced btfoie the Aot, and the married 
woman suing decoidmg to the old piactice by 
her next f 1 lend — p. B37 BOWEN, L j, concuned 

PRY, L J — 1 am of opinion that an older 
attaching subsequent income cannot be sustained 
There is no precedent for such an order except 
tAndrews, Hi re. That action was commenced in 
188-1, after the Married Women’s Propeity Act, 
lh'82, came mlo operation Peaison, J may have 
relied on that Act, thouglT he does not say so I 
give no opinion on the efiect of that Act, hut I 
cannot iollow the leasons which he gave for hra 
judgment — p„5fl 

And see supra, c,o\ 1261. 

INDUSTRIAL SOCIETY. 

Burton v. Tannahill (1856) 26 L. J. Q. B 
136 , 6 El & III 797 , 2 Jut. (n.s) 181 ; 

1 W U 205. — q n,, followed * 

My eis v. Ilawson (1860) 29 L, J Ex 217; 5 
H it N, 99 ; 1 L. T 405 , 8 W K 417 —ex 

Myers v Rawaon, referred to 

Toutill v Douglas (1863) 33 L J Q B 60 , 
8 Jj T 126 — COGKBURN, o J and wight - 
MAN, .T ,r.r plained 

Penn v MeUaul (1863) 32 L. J C. P 282 ; 15 
C B. (N.S ) 19 ; 10 Jui (N.s) 816 , 11W.R.913. 
—0 P 

Dean v Mallard, fallowed. 

Linton r Hlakeney Joint Co-operative Indus- 
trial Society (1865) 34 L J lx. 211 , 8 H & C. 
853 , 13 L T 39 ; 13 W, R 843.— EX. 

Dean v Mallard and Linton v Blakanay 
Joint Co-oparative Industrial Society, 
distinguished 

Queensland Industiinl Society t. Pickles (18C5) 
35 1 J 1 Ex 1 ; L, R 1 Ex 1, 11 Jui (NS) 
877 ; 13 L T 296, 14 W R 3 U,-=-ex 

UnitedT .Patriots’ National Building Sooiety 
and Holt, In re (1878) 48 L J M C 55 , 4 
Q B D. 29 , 39 W. R, 622 —mellor and 
manisty, JJ “See now Collecting Societies and 
Industiial Assurance Companies Act, 1§96 (59 fc 
GO Viol. e. 26). 

Wajburtoa. v-jatudderafleld Industrial Sooiety 
(1892) 61 L. J. Q. B 422 ; [1892] 1 Q B. 817 , 
67 L T 43 ; 40 W. R 846 , 66 J P 468 — C A 
LORD HEESOHELL, LINDLEY and KAY, L.JJ, See 
Industiial and Piovident Societies Aot, 1893 
(56 it 57 Viet. o. 39), a. 10 


v Hancock; (1810) 17 Ves 383.— eldon, 

, approied , Allen «. Allen (1842) 2 Dr. & 
War 307, 1 C & L 427— sugden, lo [see 
judgment at length dealing also with eases on <1 
quasi entails] , referred to, Spackmau r Evans 
(1868) 87 L J. Ch 752 , L. R. 3 H L 171, 244 , 
19 L. T. 161 — EL (e); Burnaby r Equitable 
Iteversionaiy Interest Society (1886) 54 L. J. Ch 
466, 28 Ch. D 416 , 52 L T 350 , 33 W. R fa39 
-PEARSON, J , applied, Carter i Silber [post). 


Wilson v Kearae (1800) 2 Peake 196.— 
KENYON, C J., fnllnwed. 

Holmes » Blogg (1817—1818) 8 l’annt 85, 
508 , 1 Mooie ■fOB , 2 Mooie 552 ; 19 R R 446. 
— C.Pi ; Taylor, Ex parte, Buuowa, In le (1866) 
26 L J Ek. 35 ; 8 De & II. it G 251 ; 2 Jur 
(N.S.) 220 ; 4 W. R. 305.— KNIGHT BRUOE and 
TURNER, L.JJ 


Holmes v Blogg, distinguished 
Corpe i Ovci ton (1833) 3 L J C. P 24, 10 
Bing. 252 , 3 M Sc Se 738 , 33 R R. 422— C P. 

Corpe v Overton, applied 
Eveiett i. Wilkins (1874) 29 L T 846 -ex 

Holmes v Blogg, principle applied, 

' Taylor, Ex parte {supra) , Carter i . Silher 
(1S92) 61 L J Ch 404 , [1892] 2 Ch 278 , 66 „ 
L.T 473— C A LINDLEY, BOWEN and KAY, LJJ 

Holmes v Blogg and Taylor, Ex parte 
(supra), distinguished ; 

Corps v Overton, applied 
Hamilton r Vaughan-tSheum Electncal 
Engineering Co (1891) 68 L J. Ch. 795 ; 
[1894] 3 Ch 689 , 8 R 750 ; 71 L T. 325 ; 43 
W. R. 126 

Stirling, J (aftei discussing Holmes v. Blogg, 
Taylor, Eo) parte and Corpe v Oierton) con- 
tinned . It ia to be observed that all tne learned' 
judges [in Corpe v Oierton ] who deal with the 
case, distinguish it fioin Holmes v. Blogg, on the 
ground that theic had been actual enioym«mt of 
the demised piemises in Holmes v Blogg They 
did not say that the meie demise itself in default 
of occupation would have been sufficient, and it 
seems to me that the true lule to be drawn from 
the cases is to consider whether the infant has 
derived any advantage under the conti act In 
the present case theie was no advantage to the 
infant She took no part in the management of 
the company, and did not attend any meetings. 
The only advantage she has had is the allotment 
of shaies, and th,e fact of having her name placed 
on the registei. It seems to me that that is not 
an advantage within the rule of Corpe v. Oierton 
— p. 796. 


INFANT. 

1. Rights and Liabilities. 

2 Ward op Court. 

, 3 Property 

4 Settlements on Marriage „ 

5 Advancement and Satisfaction. 

6 Maintenance 

7 Proceedings 

8. Custody and Education. 

1. Rights an® Liabilities 
Zouoh d. Abbot v Parsons (1765) 3 Buir 
794 , 1 W. Bl. 576. — MANSFIELD, 0.3. , followed. 


Bainbridga v Piokermg (1779) 2 W Bl. 1325 ; 
and Brayshaw (or Bradshaw) v Easton (1839) 
8 L J C. P 163 , 6 Bing, (n 0.) 281 , 7 Scott 
187 ; 1 Am 466 , 8 Jui. 222.— C P , Idllowed, 
Foster i. Redgiave (1867) L. R. 4 Ex 35, n — 
BLAOKBUBN and MELLOR, JJ. , disiuised, Ryder 
d Wombwell (post, col. 1295) 

Foster v Redgrave, followed. 

Barnes f. Toye (post, col "12'J5U 

Burghart v Hall (1839) 8 L. J. Ex. 23)1 , 4 
M. &W 727.— nsx., followed 
Peteib v. Fleming (1840) 9 L. J Ex. SO ; 6 
M. & W. 46 —ex, And see post, col. 1295. 
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Brooker v Scott (1813) 1] 
explained and approved 
'Wharton r. Mackenzie (184-1) 13 L J. Q B, 
130 , 5 Q. B. 612 ; Dav & M 646 , 8 Jur 466 | 
— Q it , Bryant v Eichaulsou (1866) 12 
(ns) 300 ; 14 L T 24 , 11 W E. 401 —ex 


Peters v Fleming, approved. 

Ryder r. Womb well (186S) 88 Xi J. Ex 8 , 
L. R 4 Ex. 32 , 10 L. '4’ 491 ; 17 W. R 167 — 
ex. ch ; reremng, on one pond, 37 I, J Ex. 48 ; 
T, E. 3 Ex 90 ; 17 L T 609 , 16 W. E 615 —EX ; 
Hewlmgs r Graham {post, col 1^96) 

Ryder v. Wombwell, commented on, Jenuei v 
Walker (1868) 19 L T. 898.— OOCKBTJBN, O .T. , 
appeared, Giblm i, McMullen (1869) 38 L. J 
F. 0 25 , L.HSPC. 317 , 5 Mooie F. C (ns) 
434 ; 21 L T 214, 17 W. E 445— ro. ; dis- 
tinguished, Goiei v Beadon (1869) 20 L T 40 — 
HAYES, J ; approved, Steward i Young (1S70) 
39 L J C P. 85 ; L E 5 C P 122 , 22 L. T 
168, 18 W E 492— CP. , applied, Gee r 
Metropolitan By. (1873) 12 1. J Q B 105 , 
L. E 8 Q. B. 161 , 28 L. T. 282 , 21 W. E 584 
— EX. CH . distinguished. Hill r. Arbon (l'87b) 
34 L. T 125. — Q B d. , discussed, Metropolitan Ey 
i Jackson (1877) 47 L J C. V 303; 3App C'as 
198, 87 L. T 679 , 26 W E. 175— HE (e) 
‘(see “ G uiriers,” supra , col 289), Dublin, Wick- 
low and Wexford lty. r Slattery (1878) 3 App 
Cos. 1155, 39 L. T 365, 27 W E. 191 -H l. 
(IB). . Hall v Jupe (1880) 49 L J C. P 724 , 
43 L T. 411, 4 Asp M C 328— cpd, 

Eyder v, Wombwell, dissented from 
Baines (or Barnes) t. Toye (1884) 13 Q. B D. 
410 ; 53 L. J Q. B 667 , 61 L. T. 292 ; 33 
W It. 15 , 48 J P 664 

lopes, j. — In this particnlai case evidence as 
to the amount of clothes the defendant possessed 
at the tim8 when the order lelied on was given 
was admissible, and the juiy should have been 
told that in arm mg at a conclusion whether the 
goods*upphed by the plaintiffs were necessaries 
or not, they should considei whethei the defen- 
dant was alieady sufficiently supplied Against 
this tiew the authority of Ryder v. Wombwell 
has been cited, and lt'has been suggested that 
this Court is hound by the decision m that case, 
being that of a Court of co-ordinate jurisdiction, 
and also the last decision on the point I agiee, 
however, entirely with my brother Field that, 
looking at the conflict of authoiity, and the fact 
that the judges who renewed that case in the 
Exchequer Ohambei carefully, as jt seems to me, 
kept open the point now lftised, it is open to us 
to use our own judgment Under these circum- 
stances I think that i\e ought to act upon the 
decision m Foster v Redgraie (supra, col 1294), 
and the long chain of authorities on which it 
was founded — p 414 
field, J. to the same effect. 
mInisty, a, concurred, but doubted whether 
Ryder v. Wombwell was not binding upon the 
Court. — p. 413 

Eyder v. Wombwell, dissented from. 

Barnes v Toye, approved. 

Johnstone r-*Maibs (1887) 57 L J Q B. 6; 
19 Q. B D 609 ; 35 W E 806.— C.A. ESHER, 
ai.it, lindley and lopes, l.jj. m 

Sydor v Wombwell, rule laid down by 
willes, j approied: 

Hiddle r. Rational Fire and Marine Insurance 


Co of New Zealand (1S96) 65 L J. P O 24 ; 
[1896] A C 372 ; 74 1 T. 204/-P a. LORDS 
WATSON, HOBIIOUSE, DAVEY and SIR It COUCH. 


Ryder v Wombwell and Jenner v. Walker 

(supra, col 1295), discussed 
Hewlmgs v Graham (1901) 70 L. J Ch. 568 ; 


84 L T 497 —JOYCE, J 

Law v Wilkin (1837) (IU K*B 166, 6 
A. & E. 718 , 1 N & P 697 , IV IV. & B. 


Blackburn v. Mackey (1823) 1 Car. & P 1. 


» — KB distinguished 

I Mortimore r Wright (1840) 9 L. J, Ex, 198 , 
6 M & W 482, 4 Jur 405 — ex. 


Blackburn v Mackey, commented, on. 

Law v Wilkin and Baker v. Keen (1819) 
2 StRi-k 601, overruled 
Moitimore v Wright, approved 
Shelton i Spiiugott (1S31) 11 0 B 452 — C,p 
H ear!* v Greenback (1749) 3 Atk 695 — 
HARDWICK W, L a , discussed 
Caidioss’ Settlement, In re (1878) 17 L. J. Ch 
327 : 7 Oh D 728 , 38 L T 778 , 26 W. E. 389 
— jbssel, m r. 


Hearle v. Greenback, limited 
D'Angibnu, In re. Andrews r Andicws [1880) 
13 Ch D 228 , 49 L J Ch 736 , 43 L, T. 136 ; 
28 W E 930 — C.A. 

JAMES, LJ— Aecoiding to my own view an 
infant may be an agent. An infant may be the 
donee of a power of attorney Ilearlo v. Green- 
bank , which is the only decision on the subject, 
no doubt decided that an infant could not exer- 
cise a power ovei real estate ; but the judgment 
was expiessly and carefully limited to real 
estate, and is — if not an implication that it was 
otherwise as to personal estate and piobably 
otherwise as to gavelkind estates m Kent— at 
least no authority to the contrary.— p. 246. • 
brett, l,j to the same effect 
cotton, L J dissented on this pointy ^ 

Guilin v Gullm (1835) 7 Sim, 286.— 
shadwell, v-C., overruled 
Stubbs v. Sargon (1839) 2 Boav 496 ; 3 Jur 
1118 — LANGDALE, M.R , followed 
Abraha'm i. Ncwcombe (1842) 12 Sim 560 ; 6 
jur 433.— SHADWELL, V -0. 

Stubbs v Sargon and Abraham rTfewoombe, 
approied. 

Slnpway i Ball (1881) 50 L. J Ch. 263 , 
16 Ch D 376 ; 44 L. T 49 ; 29 IV. E. 302.— 
MALINS, Y -O 

D’Angibau, In re (supra), commented mi, 
Shipway •» Ball (supra) , discussed, Newcastle's 
(Duke) Estates, In re (1883) 52 L J. Ch 615 ; 

24 Ch. D. 129 j 48 L T 779 ; 31 W. E 
782 . — peamson, J. , distinguished, Flavell, In ro, 
Murray t Flavell (1883 53 L. J Oh. 185; 

25 Ch D 89 , 49 L T. 690 , 32 W E, 102.— 
north, j ; affirmed, c.A ; referred to, Pouey i . 
Hoidern (1900) 69 L J, Ch 2S1 , [1900] 1 Ch 
492 , 62 L. T 51 —HARWELL, J 

Coxhead v Mullis (1S78) 47 L. J C P. 761 ; 

'8 C P D 439 , 89 L T 349 , 27 W B. 
186 —COLERIDGE, C.J and LOPES, J , 
distinguished * . 

Northoote v Doughty (1879) 4 C. P. D. 385.— 
DENMAN and LOPES, JJ 
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Coxheail v Mullis unci Northoote v Doughty. 

eommenteibsm 

Ditcham r Won all (1880) 40 UCP 688 ; 
5 C!. P. D 110 ;13LT 2S6 , 29 W. II 59, 44 
J P 799 

LINDLEY, j. — Coxhead v. Mullis . must be 
taken as binding on us — p 689 

DENMAN, ,T — IL was decided by this Court in 
CH.rheml v yfulb i Hint sect 2 ui! the Infants’ 
lie list Act, 1871 (87 & 38 Viet c 62) applies (o 
actions lor bleach oE promise of mamnge By 
that decision I am bound. That case furtkei 
decided that, wbeie there has been an express 
promise oE marriage dunng the infancy of a 
defendant, and ?he only evideneo subsequently 
is evidence of more conduct on the part of the 
engaged couple, consisting of their Healing one 
another ns an engaged couple and keeping 
company as such, without any evidence of 
words capable of being construed as a fresh 
promise, such conduct must be referred to the 
promise marie dming the infancy of the^lefen- 
sdant, and hold to lie mere evidence of ratification 
within the meaning of the above clause Bat it 
has also been held in Korthrotex Doughty, by 
which I am also bound, that wbeie "theie is 
evidence not only that after the defendant’s 
coining of ago the defendant and the plaintiff 
behaved as before, but that the defeadant usod 
language capable of being consuleied ns a frasli 
promise, it is for the jury to find whether the 
woids so used amount merely to evidence of a 
ratification of the piointse made during infancy, 
oi whether they piove a fresh promise — p. 091. 

Coleridge, c J (dissenting),— In Couth ead x 
Mitllyt, my bi other Lopes and I held that . . 
the Infants’ Belief Aot applied to the contract 
of marriage ’That ease has never been ovei- 
rulod ; hut in the later case of Northoote x. 
Doughty , and again in his judgment in the 
■ present ease, my brother Denman does not con- 
ceal his opinion that it was not well decided. 
It is true that my hi other Lindloy accepts the 
ease, and in a sense so does my brother Denman 
but if it is liiStlaw, the sooner it is overruled the 
better, and, as the only judgment actually pro- 
nounced in it is mine, I ought, if oil considera- 
tion I think it wroi'g, to say so, and to give every 
facility for having it reviewed in the C A. 0 lf it 
is not law, there is a short and summary end to 
the ease before us, because I do not question 
that, but' foi ST if 3 8 Viet, o 62, the verdict 
in this oase ought to he entered for the plaintiff 
— p 692. 


Coxhead v. Mullis, oommented on. 

Duncan v. Dixon (1890) 59 L. J Ch. 4S7 ; 
44 Ch. D 211 , 62 L T. 319 , 88 W. B W n 

KEKEWIOH, 3 


Ditcham v Worrall (supra), distinguished 
Holmes 1‘ Brierley (1888) 36 W. B 698, 795 — 
o.a. ; reversing 59 L T 70 , 52 J. P. 711. — 

HUDDLESTON," B. and CHARLES, J 

esheb, m it. — In a case like this I am of 
opinion that the right question foi the jury’, if 
there is evidence m support of it, is the question 
stated by Lopes, LJ m Neitheote x Doughty 
(mpra)—xiz , did the defendant intend to make 
a new absolute promise or meiely to re-nfflrm the 
old <proiinse f . I wish to arid that the only 
question of law decided m Ditcham x. Worrall 
was that there was evidence to go to the jury 
— 4b. LINDLEY and LOPES, L.JJ. concurred. 


Ditcham. y. Worrall, applied. 

Foulkcs, In re, Boulkes r Hughes (1893) 3 It. 
682 , 69 L T. 183 — romer, j. 

Nelson v Stocker (1859) 28 L "J Ch 760 , 

4 De G & J 458, 5 Jin. £ns.) 761, 7 
W. B, 608 — L .T.T ; reversing 6 Jur. (NS>) 
262— STDABT, v -c , refen ed to. 

Burton r Levey (1891) 7 Times L E 248.— 
WEIGHT, 3. 

Cory v Gertoken (1816) 2 Madd 10 , 17 K. E 
180 — plusiek, v -c , followed. 
c Chubb e Griffiths (I860) 35 Beav. 127 — 

ROMILLY, ME 

Chubb v Griffiths, distinguished 
Jones, Ex parte, Jones, In 10 (1881) 50 L J 
Ch 673 ; 18 Ch D 109 ; 45 L. T 193 ; 29 
W E 747— O A JESSEL, H.R , BAGGALLAY 
and lush, l.jj And sec post. 

Chubh v. Griffiths and Lempnere v Lange 
(1879) 12 Ch D 675 ; 41 L T. 878 , 27 
W E 879 —JESSEL, M.E ., followed 
Woolf r Woolf (1898) 68 L J.Ch 82 , [1890] 

1 Ch 343 , 79 L. T 725 ; 47 W B 181. 

KEKEIVIOH, 3 —Chubh x. Giiftf/tt is not very 
satisfactoiy, as the lecord has been looked at 
by the legistrar, and notwithstanding that tho 
dcciee beais on the face of it the name of a 
most careful registrar, it does not appear from 
the documents that the defendant was an infant, 
still less that a guardian ad litem was defending 
Mr. Archibald Bmith appealed as counsel “ for 
the infant,” according to the report, and urged 
that it was “ not a case foi costs as against an 
infant” The judgment also is a little puzzling, 
because the M E. says : “ In such a case, I am 
of opinion, upon the piinciplehud down m Cory 
x. Gertoken (supra), that infancy cannot protect 
him fiom paying the costs of this suit” . .'. Ido 
do not find that the case helps me much It 
does not give the principle on which the defen- 
dant had to pay the costs , so that if I only hjgl 
Chubb x. G) 1 filths to go upon, 1 might hesitate 
to oidei the payment in the present case . 

No doubt the question argued there [Lempnere 
x Lange] was a question of fraud. It was an 
action "against an infant who had obtained the 
lease aof a furnished house by lepiescnting that 
he was of full age . The main point decided 
was this . It was held that the lease must he 
declared void and possession given up, and the 
defendant restrained by injunction fiom parting 
with the furniture, but that he was not liable 
foi use and occupation . . Cory x Gertehen, 
which was cited m Chubb x Gi iffitlis, was also 
cited in Lempnere x. Lange When the M R 
eventually gave judgment on the mam point, 
he said that the injunction must go, and “ the 
defendant must pay the costs of the action," . . 
In .Tones, JS.e parte, Jones, In re (sinira), Chubb 
v Griffiths was lefencd to by Su G. Jessel, and 
he remaiks that it was it case of tort He dues 
not take that opportunity of saving that tho 
detendant did not appear, or ought not to have 
been held liable to pay costs. That, howovur, 
does not go veiy fai ; hut it shows^that the 
case was at least brought under Ms attention, 
so that he had the opportunity of correcting it 
if he considered that it was wrong Lempribrc 
v Lange is mentioned in Seton on Judgments 
(6th ed ), pp. 837 and 1828, but it does not give 
the foim of the order as to payment of costs. 1 
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am also told that OkuU [v Griffiths has been j 
referred to m seveial of the text books on practice. 
„ — p 83 


*w Ward of Court. j 

Hodges’ Settlement, In re (1867) 3 K & J 
213, 3 Jnr (N.S) SCO — CRANWORTH, 
X. C and Knight BRUCE and TURNER, 
t .TJ , explained 

De Pereda r He Mancha (1881) 61 L J Ch. 
201 , IB Ch. D 161 , 30 W. II 226 —HAUL, Y.-O 


Harwood, In re (1882) 51 L J. Ch 578 ', 20 
Ch. D 636 , 30 W. E 696 —HALL, V -0 , 
followed T 

! Barnett, In le, Foster i\ Barnett (1889) 61 
II T 676.— STIRLING, J. 


Blake v. Concannon (1870) Ir 11 1 C L. 323. 

— pigot, c b , (hstmquished. 

Xirton v Eliott (1614) 2 Bi^s 69 , S 0. 
mm Ketley’s Case, 1 Biownl 120, Ham 
Ketsey’s Case, Ci'o Jac 320, explained!, 
Jones, Ex parte, ’Jones, In re (1881) 50 
L. J Ch 673 , 18 Oh D 109 {supra, col. 1298) 


De Pereda v De Manoha, ened on 
Hodges’ Settlement, In re, disoussed. 

* Biown r Collins (1883) 68 L J Ch 368 ; 25 
Ch. D 66 ; 49 L. T 329 
KAY, j — Uow, De j Pevetfa v De Manoha — the 
reasoning of which, I confess, I have some difb- 
cnlty in following— certainly makes it very 
difficult for me to say that, if the mfant wete 
a Butisli subject, she would not he a waid of 
(Joint The only distinction between that case 
and the piesent is that m the foimei the fund 
was standing to an account the title of winch 
included the name of the infant, and theiefoie 
it was piacticaily standing m the infant’s name 
Here it is standing to an account which includes 
the class of which the infant is one, hut does not 
mention her name Howevei, looking at the 
decision in De Pereda v De Mancha, I am afraid 
that I could not, if this were the ease of a British 
subject, say that there is any essential diflcience 
between the two cases , because the leasnnmg of 
that decision, as I understand it, is this . If theie 
be a fund m Court under its admimstiation 
standing to the account of an infant, or to an 
account under which an infant is entitled, theii, 
inasmuch as the Court is hound to administer 
that fund, the infant will be tieated as a waid 
<■> of Court to the same extent as an infant who is 
a party to an action for the administration of 
piopeity belonging to that intant Undoubtedly 
we^use the wolds “waid of Court” in such n 
case m lathei a special sense . Without at 
all intimating any opinion that De Pereda v 
Do Manelia lias been wiongly decided (which, 
of eoui sc* I should not vendue to say), it seems 
to me very doubtful whether, even if lightly 
decided, it could be intended to include aVise 
like this In this ease the money paid into 
Couit was a mere legacy, the mfant was not a 
party, and would not have been propeily a 
party to the action under which the money was 
paid ill, even undei the old practice. The money 
was only paid in because it ’was subject to a 
tiust foi one for life with remainder over, and 
it was not at the moment distributable I should 
hesitate veiy long before I held that that made 
an infant, who was entitled in reversion to 
a share of that money, a ward of Court.— 
pp 370, 371. 

Brown' v. Collins, discussed uni explained, 
MrGrath, In io (1892) 61 L J Ch 649, [1892] 
2 Ch. 496 (pint, col. 1320) , Magees, In re (1893) 
31 L. B, Ir. 613,— porter, M.lc 

3. Property 

<’• Gardner v. Cowles (1876) 3* Ch. D. 304 , 24 
W. B. 920 > — hall, v -c , followed 
Findlay, In re (1886) 65 L J. Ch. 396 ; 32 
Ch. D, 221, 641 — north, j. 


Crowther v Crowther (1867) 20 L J Ch. 
702 , 23 Beav. 30B ; W E 29.— 
eomili.y, m r , dtsappi oced 
Wyllle v. Ellice (1848) 6 Haro 506.— 
wigraii, v-c., appealed. 

Howard v. Shiewsbury (Earl) (1871) 43 
L. J Ch 495 , L. B 17 Eq 378 , 29 L. T 862 , 
22 W. B. 290 

JESSUL, M u said a bill in equity might be 
filed by an infant to lecover land under a legal * 
title. That was established by many early cases, 
and though theie was a iccent decision to the 
contiaiy, Crowther v Crowther, the eailiev 
aothonties were not cited m that case, and it 
was in faot an enoneous decision The law was 
laid down coireetly by Wi/Uie v Illlicc, and the 
authorities cited in Baddtj v, Lrfoiro ((1842) 

1 Hare 602, n.— WIGRAM, v -O ) — p 498, 


Goodtitle d. Newman v Newman (1774) 3 
Wils 616 ; Thomas v, Thomas (1836) 23 
L. J Ch. 159 ; 2 K. & J 70 , 1 Jur (N s.) 
1169 , 4 W. B. 135.— WOOD, V.-C , .and 
Howard v Shrewsbury (Earl) referred to. 
Blomfleldv Eyre (1843) 14 L J Ch. 2G0 ; 
8 Beav 250 , 9 Jur 717 — LANGDALE,M 
and Morgan v Morgan (1787) 1 Atk. 
489.— hArdwicke, l 0 , commented on. 
Wall r. Stanwiok (1887) 36 L J Ch 601 ; 34 
Ch D 763 j 36 L. T 309 , SB W. B. 701.— 
KEKEWIOH, J 

Thomas v, Thomas, explained and followed. 
Wall v. Stanwiok and Hobbs, In re, Hobbs 
v Wade (1887) 57 L J. Ch 184 , 80 Ch 
D 663 ; 58 L. T 9 ; 86 W. E 446 — 
"north, j., referred to 

Tinker i. Bodwell (1893) 8 E, 1 , 69 L. T. 391 

I— ROJIEE, J. <- —i f 


Evans, In re (1835) 2 Myl fe K. 318 — 
FEPYS, 31. R., followed 

Legh, Ex paite (1846) 15 Sim 443.— SHAD- 
WELL, v -O. 


Evans, In re, distinguished. 

Clark, In rc (1866) 33 L J Ch. 314 ; L. E. 1 
Ch. 292 ; 13 L T 732 ; 14 W E 878 
crAnworth, l.o., was not piepared to say 
that r m his opinion, the judgment of Lord Cotton- 
ham was wrong in Phans, In re ; but that ease 
was different from the present, inasmuch as the 
estatp of the petitioners might at any tunc be 
defeated by the buth of a biother They had 
not an indefeasible estate, and did not represent 
the whole fee , but that could not be so here, 
because in any event the whole fee simple was 
before the Court. — p 315. 

Clark, In re, followed 

Spenser’s Estates, In le (1867) 37 L. J. Ch. 18 
17 L. T. 200. — malins, y -d. 
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Spenser’s Estates, In re, followed 
Evans, In re, and Legh, Ex parte, rom- 
mented on 

Letch [mil, In re (1876) 45 L ,1 (Jli 530 , 2 Ch 
I) 710; ,15 L T 4(i(i -MALINS, V -C. 


.Oowlcy, ilye (1000) 70 1, J Ch 88, [1901] 
1 Ch 38 , S3 L, T 720,— cozens-iiardy, j , Tut- 
lull !• Tuthill [1902] 1 Ir. II. 129 — dorter, ji.n 


4. SulTUtMENTa ON MARRIAGE. 

Att, -Gen. v Jiuoas (1848) 18 L J. Ch 100 , 

2 l’li 763; 12 Jur. 1011 — ooi’Tenham, 

I, o , ritn/iii'i 17 L. J Ch 882 .— wigram, 
V -C! , toll on oil 

Atfc -Gen. i Clements (1871) 40 L. J. Ch. 078 ; 
L II. 12 Eil 32; 21 L T, 384 ,— baoon, v.-C , 
Alt -Won. r. licut ( L871) L, II. 12 Eq, 38 ; 24 
L. T 404 .— baoon, v.-o 
• Att. -Gen. v Read, explained. *' 

Alt -Gen r. Toathor (1881) 43 L. T 749 ; 29 
W. It 317 

.TESSisr,, M.R — The object in the case referred 
to of tlve sepal ate appenimiee o£theAtt-Gen 
was lu see that a proper settlement was executed 
It was a petition by the lelatoi lor a com- 
promise, and theiefoie ol course the Att -Gen 
was duly served, anti appeated scpaiately Heie 
it is au aotiun by the Att -Gen and not hy the 
lelatoi at all, and therefore there is no occasion 
foi separate appearance — ib 

Cohen v Armstrong (1S13) 1 M & 8. 724 — 

• it, B , followed 

Hams r Wall (1847) 10 L. J. Ex. 270, 1 Ex. 
122 .— ex 

Harris v Wall, approved, Itowe v. Hopwood 
(1808) 88 L. J Q. it 1 , L. R 4 Q. B 1 ; 19 
L. T. 201 , 17 W R. 28 — q.b , discussed, 
Hodson’s Settlement, In re (poet) 

Rowe in Hopwood, applied 

Maccord v Tlsborne (1S76) 45 L J C. P 727 ; 

1 0. P. D. 508 , 85 L. T. 161 ; 25 W. R. 9 — C.P.D 
Mawson v. RJane (1854) 23 L. J. Ex 342 ; 
10 Ex. 206 , 2 W R 588 —MX., followed 

Hudson’s Settlement, In re, Williams r Knight 
(1891) 63 L, J. Ch 609 , [1891] 2 Ch 421 , 8 R. 
346 ; 71 j,. T-JG U2 W. R. 531 — ohitty, j. 
Anon, (1828) 4 Buss. 473, 28 R. It. 166.— 
BEACH, mx.., followed. 

De Stacpoolo r Do Stacpoole (1887) 57 L, J 
Ch. 463 , 37 Ch, D. 139 ; 58 L T. 382 , 36 W R 
320 —NORTH 1 . J. And see Dowd i. Dowd [1898] 

1 Ir. R. 244 — OHATTERTON, V.-O. 

Powell v. Oakley (1865) 34 Beav. 575. — M R. 
dismissed, Potter, In le (1869) L R 7 Eq 484 
20 L, T 365 , 17 W R. 347 .— malins, v-o , 
Sampson and Wall, In le (or Wall, In le) (1884) 
53 L J. Ch. 457 ; 25 Oh. D. 482 , 50 L T 435 , 32 
W R. 647 —O A SELBORNE, L C and FRY, L J 
COTTON, L .T. doubting , aillimmg KAY, J 
who had followed Powell v Oaltlcg 

Sampson and Wall, In re, applied , Phillips, 
In io (1887) 5G L J. Ch 387 ; 34 Ch, D 4G7 , 50 
L. T 114 , 35 W R 284 — chitty, J. , ilistin- 
ty!«s7ted,Buckmastei a. Buckmaster {post), ref erred, 
to, Seaton v. Seaton ( post) 7 Leigh, In re (post). 

Murray, In re (1842) 8 Dr & Wai. 83 ; 
Con. & L., 13(1 , 5 Ir. Eq. R. 266- 
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Sdqden, l.O. ; and Field v. Moore (1865) 
25 L J Ch. 66 , 7 De G M.&G 691 , 
2 Jur (NS) 145; 4 W. R 187 — KNIGHT 
BRUCE and turner, 1 jj , applied 

Buckmastei r Buekmastei (18, TL) J. 66 L. J. 
Ch. 379 ; 35 Ch. D 21 , 56 L. T 795 . 35 W. R. 488. 
— o.A cotton, lindley and lopes , reversina 
(1886) 55 L. J Ch 826, 33 Ch D 482 — 
bacon, v -C , 55 L T 279 ; 35 W R. 25 — c.A , 
affirmed, post 

Buckinghamshire (Earl) v Drury (1762) 2 
Eden 60 , 3 Bio P. C. 492 , discussed, Car- 
tiuthers r Carrutheis (1794) 4 Bro C C 500 , 
commented on, Field c. Mooie (supra) 

Buckinghamshire (Earl) v Drury, ex- 
plained 

Seaton o Seaton and Buckmaster (1888) 57 
L. J Oh 061 ; 13 App Cas 61 , 58 L. T. 565 , 
36 W R. 865.— II L. (E ) LORDS HEKSCHELL, 
WATSON, FITZGERALD and MACNAGHTEN ; 

affirming S C. mtm. Buckmaster e. Buckmaster 
(supra) 

LORD HEJISOHELL— That case [Bnchtnqhm- 
shire (Earl) v Drury ] has given rise to a great 
deal ot ciiticism since the time when the decision 
m it was pronounced, and much disapproval has 
boon expiessed of it I donot think it necessary 
to say much with regard to it, for this reason. 
That ease decides this, and this alone, that it was 
competent for an infant, by means of a mar- 
riage settlement, to bai her light to obtain by 
virtue of the mamage an interest in her hus- 
band’s propeity , and in the opinion expressed 
by Loul Mansfield he distinctly says, “ I approve 
the distinction taken by Wilmot, J. between 
infants contracting foi conveying away some- 
thing of their own and barnng themselves of a 
light which is a thud person’s.” It is quite 
unnecessary to inquire whether that distinction 
is one which con be supported by reasoning or 
not It is sufficient to say that, whatever be the 
validity of the decision m that case, it cannot_be 
relied upon as an authoiity beyond this, thafln 
certain cases an infant may deprive herself of 
rights which she would otherwise have possessed 


the 


property of her husband. . . In Sampso 
and Wall, In re, the majority of the G A came 
to the conclusion that those words [“ It shall be 
lawful foi every infant upon or in contemplation 
of his or her mamage ”] ought to be construed so 
as to include a post-nuptial as well as an ante- 
nuptial settlement, if the post-nuptial settlement 
was made on the occasion of the marriage, so as 
to be connected with that event 1 do not pro- 
se to express any opimon with regaid to that 
cision one way oi anothei. It is unnecessary, 
the view which I take, to do so. But certainly 
those who pronounced the decision do not appear 
to have contemplated as a logical consequence of 
it that which the learned counsel foi the appel- 
lants have contended does logically follow — 
namely, that the statute not only applies to post- 
nuptial as well as to ante-nuptial settlements, 
hut, because it appbes to them, indicates an 
intention that an infant, though married, should 
have the full powers which the statute confers. 
— p. 664. * ' ^ 

Seaton v. Seaton and Buckmaster, referred to, 
Phillips, In re (supra), doubted 
Leigh, In re, Leigh e Leigh (1888) 58 L. J 
Ch. 806 , 40 Ch D 290 ; 60 L T. 404 , 37 W R. 
241.— o, A. Cotton, lindley and bowen, l, jj. 
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Seaton v Seaton and Buckmaster («khm), dm- 
tingmshed . , Green hi 11 r North British Insurance 
Co (1 8!) 3) i!2 L .T Oh 918 , [1893] 3 Cli. 171, 
3 R. 674 , 09 L T -.26 ; 42 W R 91 — STIR- 
LING, J ; SviVKsW Haile r. Jarman (1S95) 
64 L. J Oh. 779 ; [1896] 2 Ch 419 , 13 11. (Ill) , 
73 L T 20 , 43 W E. 61S —NORTH, J 

5. ADVANCEMENT AND SATISFACTION 
Aldridge, In le, Abram v Aldridge, 54 L T 
827— KAY, .T , iwisrf, (1886) 55 L T 554.— 
C.A COTTON, L .1 , MB J. HANSEN and FRY, L J 
Holt v. Frederick (1 726) 2 I%Wnrs 856 — L C ; 
.referred in, Bojil i Boyd (/mi), Bennct i 
Bcnnet ( patsf) 

Boyd v Boyd (1837) 36 L J. Cb 877 ; L B. 
4 Eq. 305 ; 16 L. T 600 , 15 W. R. 1071 
— V.-C., explained. 

Taylor c. Tayloi (187.7) 44 L. J Ch 718 , L B 
20 Eq. 155 — JESSEL, 31 R. 

Boyd v Boyd, tippinied 

Taylor v Taylor, d twitted from 
Blochley, In re, Blocldcy v Blockley [1886) 
51 L. J Ch. 722 , 2!) Ch D 250, 33 IV B. 777. 

peauson, j — Hr ( 'uokson has argued that an 
advancement bv a f.ithei to a son to enable him 
to pay his debts is under no ciicuuistauces an 
advancement by potion within the statute, and 
he idled upon what was said by Jcssel, M 11 in 
Taylor v Tayloi With all deference to the 
MB 1 cannot rupee m Ins views. I think that 
a sum of money given by a father to his son to 
pay his debts is, oi may be, an advancement, as 
much as a sum of money given him for any other 
purpose In Jtoyd v. Boyd, Wood, V.-C said . 
“ Wherever a burn is paid for a particular pur- 
pose, which is thought good and right by the 
father, and which the son limiself desire3, if it 
be moiffey which is diawn out in considerable 
amount, and not a small sum, it must be treated 
as an advance, The payment of the money is 
til ^important thing — the Court does not look to 
the application As to the debts, suppose the 
young man had lepicsented to Ins father that it 
lv.ts extremely important they bliould he paid, in 
older ilf.it ho might keep his position in the 
army, and the father had paid these sums m 
older to assist him, it would have been clearly 
anadvance,” 1 cannot conceive stronger language 
than that. In my opinion, if a sum of money is 
paid by a father for the benefit of his son, it is 
an “ advancement by poition " — p 723 

Taylor v Taylor, referred da, Lacon, In re, 
Lacon v Lacon (1891) 60 L J. Ch. 403 ; [1891] 

2 Cb. 482 , 64 L. T 429 , 39 W. B. 514 — o.A. 
BINDLEY, BOWEN and KAY, L.JJ ; followed, 
Jones, In re, Clmstmas v. Jones (i897) 66 
L. J. Ch. 489 ; [1897] 2 Ch. 190 ; 76 L T. 454 ; 
45 W. R. 598— KEKEW1CH, J. 

Taylor v Taylor, adopted tn prefe ranee to 
Boyd v Boyd and Blookley, In re (pupra). 
Scott, In re, Lungton r Scott (1902) 72 L. J. 
Ch 20 ; [1903] 1 till 1 , 87 L T 574 , 51 W. R 
182 —O.A V WILLIAMS, (STIRLING anti COZEN8- 


Ch 332 ; 2 De G. J.’ & S. 17 , 9 L. T. 666 ; 
12 W R. 140 — l JJt, dimmed, 

Sayre ». ‘Hughes (18 18) 37 L. J. Ch. 401 ; L, R 


DY, L.JL 

Grey (LorS) v. Grey (Lady) (1677) 2 Swanst. 
594 ; Finch 338 ; 1 Ch. Cfc, 296 ; 19 R R. 
150 ; and De Visme, In re (13634 83 L J 


5 Eq 876, 18 L. T. 847; 16 W B, 662.— 

I STDART, Y.-C. / 

Sayre v Hughes, applied. 

Hepwoitha. Hepwoitli (1870)40 L. J. Ch 111 ; 

L U. 11 Eq. 10 , 23 L T 888 , 19 W E. 46 — 
MALINS, v -a 

Sayre v Hughes, mm minted on 
De Visme, In re, explained » * 

Bcnnet r Bennct (1879) 10 till. U. 174 k 10 
L T 378 , 27 W R 573 
JESSEL, m u —In auyre v I/nqlin tlio V -C. 
says this “ It lias been aigucd that a mother is 
Vnot a iievson bound to make an advancement to 
her child, and that a widowed another is not a 
person standing m such a lelution to hci child 
as to raise a presumption that m a transaction 
of tins kind a benefit, was intended for the child 
But the case of a stiangei who stands m loon 
parent m seems not so strong nb that of a mother " 
That is not the question , theie is no rule upon 
the point of stiength, hut the question is one of 
equitalfe obligation Then the V.-C proceeds ( 
“ In J)eVi\me, In re, it was saidthatamothui does 
not stand m such a lolationslnp to a child as to 
laise ft, picsuniptioti of bouelit foi the child. 
The question in ihat ca-,o aioso on a petition in 
lunacy, and it seems to have been taken foi 
granted ihat no presumption of beneiit arises in 
"e case of a mother But maternal affection, 
a motive of bounty, is, perhaps, tlio strongest 
of all, although the duty is not so strong as m 
the ease of a father, inasmuch as it is the duty 
of a father to advance his child Thai , lion c\ or, 
a moral obligation, not a legal one,” That is 
it quite light it is a moral obligation known 
to Courts of equity. All the O A, decided fyas 
that theie was no such moral obligation in the 
case of a mother as the Court could take notice 
of as such That being so, the aignmout of the 
V.-U falls to the giound The only question iti 
such eases is whether the presumption is a pie- 
, sumption of law, 1 may say I should have no , 
hesitation in deciding Sayre v Iluyhei in the 
""mo way as the V -C. did, ‘having regard to the 
udence ; though I should not have arrived at 
ic same conclusion irrespective of tlio evidence 
-p. 179. 

8%yre v Hughes and Bonnet v, Beunet, 
dimmed, 

Oime, In re, Evans r Maxwell (1888) 50 L. T. 

. — KAY, J • 

Childers v Childers (1S57) 26 L. J Ch. 643, 
743 , I De Ct & J 482 ; 3 Jur (N.S ) 1277 ; 5 W R. 
793 .— ljj , ravening 3 K. &. J 810.— v-o,; 
referred to, Hafgli v. Kayo (1872) 41 L. J Oh. 
667 ; L. R 7 Ch 469 ; 26 L T. 675 , 20 W. R. 
597 — LJJ; Blakely Ordnance Co, In re, 
Coates’s Case (1S76) 46 L, J. Ch, 867 ; 35 L T. 
617 , 26 W. B, 111 — MALINS, V.-C, ; followed, 
Gooch In re, Gooch r Gooch (1890) 62 L. T. 
381.— KAY, .T 

England v Downs (1810) 2 Beav 522.— 
LANGDAL15, M.H., fallowed. 

Wffiitcley v. Spooner (1S57) 3 K, & J. 542.— 
wood, v.-o 

Whateley v. Spooner ; Kirk v Eddowes 
0844) 13 L J Ch 402 ; 8 Haie 509 ; 8 
Jur 1024— WIGBAM, V.-O., and Qui- 
hampton v, Goijg (1870) 24 W. B -917,-*- 
Jessel, M.n , aomidered. 

Smith r Qonder (1878) 47 L. J. Ch. 878 ; 9 
Ch. D 170; 27 W R 119. 
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HALL, V-C.-vThe V.-C. there said [Kwh v 
Mdaiaoti] that declarations of the testator made 
at any other time than contemporaneously with I 
the advance weie inadmissible . I do not think I 
that the marginal note accurately represents 
Wood, V -C 'a judgment At all events, there is 
no such reference In the will in the present case 
ffn a stulemant ns theic was in the will in that 
miv fu Qmht mjiton v (Jut hi/ (m winch it was 
liold that the entries m the ledgei were con- 
clusive) the entries were read as incorporated into 
tho will, but the entries were all made previously 
I o tho dale of 1 ho will — p 879. a 

Quihampton v, Going and WhateHy v 
Spooner, referred to, 

Coyte, In re, Coyto i\ Coyle (1887) 56 L. T. 
510.— CHITTY, J. 

Grave y. Salisbury (Earl) (1785) 1 Bro 
(!. C 425 — THURLOW, L C , dlstnii/mJied 
Kirk v Eddowes, t\r planted and incited 
Turner, lure, Turner i- Tuinei (1885)53 L T 379 
if AY, .7. — The effect of the decision theie [ ffcaie 
v firihsbn rtj (AfaW)l wns that a grant of ■a bcue- 
' ficial fanning lease by a pei son m looo pare /it it 
to Ids natural hon did not afford any piesmnption 
of an advancement, that kind of gift and the 
legacy not being cjimdcm generis. . . That 
J All w v Jiddvircs] is a distinct decision which 
Inis been followed m nunieions cases since It 
shows that, whete a transaction butween a 
father and son took place aftei the date of the 
will, parol ei idence of the father’s intention wns 
admissible, not as the evidence of revocation or 
alteration of any part of tho will, but as evidence 
of an independent transaction, whereby the 
legatee received a poilionof his legacy by anti- 
cipation, — p 880. 

Kirk v. Eddowes, discussed. 

Griffith -e Boiuke (1887) 21 L E Ir 92.- 
pobter, m e. And nee 11 Portion " 

Andrewes v George (1880) 3 Sim 398 — 
V.-C. ; Hilton v Hilton (1872) LRU Eq. 
•168,— MALIKS, v -o., Eield v Seward (1877) 

5 Oh D $88 ,— baoon, V -C , and Poole v. 
Poole (1871) Ij. E 7 Oh. 17 ; 25 IyT 770 
20 W E. 188 — L..TJ , discussed 
llees, In re, Kees r. George (1881) 60 L .T Ch 
328 ; 17 ClfC 701 ; tl L T. 241 ; 29 W 11 801. 

— JEBSI5L, M.B. 

Poole v. Poole, referred to. 

Milnes, In re, Milnefs r, Sherwm (1885) 53 L T 
531 , 33 W. E 927. — NORTH, J 

Bees, In re, Bees v, George ; Hilton 
Hilton, and Field v, Seward, discussed. 
Dallmeyer, In re, Dallmeyer r Dallmeyei 
(1895) 05 L. J Ch 201 , [1896] 1 Ch. 372 , 78 
L T. 071 J 44 W E. 376,-0 A LORD HRR- 
SCIIELL and A L SMITH, L.J. , MOBY, LJ. 
dissenttiig on one point 

Eees, In re, principle applied. 

Dallmeyer, In re, discussed. 

Lambert, In re, Moore v Middleton (1897) 66 
L. J Ch 62-1 , [1897] 2 Ch 169, 76 L T 762 
’■in W. li 061 -STIRLING, J. 

Lambert, In re, and Eees, In re. discussed 
Hargreaves, In re, Haigienves r Hargreaves 
(1902) 86 L Ti 43 /^joyqe. J 


fT. 1866 

6. Maintenance. 

Fentimanv Fentiman (1847) 16 L J Ch 436 ; 

13 Sim 171 — shad well, v -O , followed 
Howarth, In re (1873) 42 L. J C$ 316 , L E. 

Ch 415 ; 28 L T. 54; 21 W. R) 449.— JAMES 
and MELLISH, L JJ. 

Howarth, In re, discussed 
Mm tin r. Gale (1876) 46 L J Ch. 84 , t Ch. t>. 
428 , HO L T. 357 , 25 W E. 406.— JESSEL, sr.lt. 
Howarth, In re, and Ring v. J arman ( referred 
to in De Witte v Pahn (1872) L E 14 
Eq 251 , 26 L T 825 , 20 W. R. 858.— 
MALIKS, v-c. The will is given L. H. 

1 1 Eq. 857), held inapplicable ' 

Hamilton, In re (1885) 31 Ch D 291 , 55 L J. 

Ch 282 , 53 L T. 840 ; 34 W. E. 203. — cJ.A. 
lindley, l J. — We have every wish to give 
feet to an arrangement which would provide 
maintenance for the infants, but we cannot see 
oui way to making an order for that purpose We 
hoped at first that Howarth , In re, might help us 
In that ease the Court chaigpd the expenses of 
the past maintenance of an infant, on the corpus 
of an estate to which he was entitled in fee 
simple m possession. This w r as done on the 
principle that any one who maintained the 
infant could obtain a judgment against him 
which would ehaige his real estate, and that the 
order made substantially came to tho same thing 
We thought at first that by a subtle application 
of the same principle we eouhl find a way of 
creating a charge in the piesent case But we 
cannot make an order having a wider effect than 
a judgment at law against the infant would have. 
Now, though an action could be brought for 
necessaries supplied to the infants, no actions 
would lie against them for the premiums on tho 
policy of insurance, and those premiums form a " 
part of the sum which it is sought tb charge.'’ 
This objection appears to me to be fatal — p 294. 

PRY, LJ— In addition to what Lindley, LJ. 
has noticed, there is another objection „The 
theory is that the ehaige could be enforced 
against the estate of the child who first becomes 
entitled m possession. But the amount of his . 
liability in the supposed action wouRl he very 
different finm, the 13,6001. which it is now 
sought to ehaige He would bo liable only for 
what had been expended for his own mainte- 
nance The principle of Hoirit rtl, In re, there- 
fore, does not cover the ease Sin// v Jarman, 
the orders m which have been furnished to us, does 
not appear to mij to help the application. — p 295. 

Howarth, In re, commented on. 

Cadman r Oadman (1886) 56 L J Ob 838 ; 
38 Ch. 13 397 , 65 L T. 569 ; 36 W. R. 1.— 0 A 
cotton, L.J.— In that case [Ifowarth, In w] 
the estate was an estate m j ossession, and the 
whole foundation of that case fails unless there 
is an estate in possession . . I must not he 

considered as acceding to the views which 
the judges took m that case I do not see What 
authoaty the Court had m that case, and I do 
not see what authouty the Court would have in 
this case, if there were a claim on the part 
of the mother here, to maEe sfiicfi an ordei as 
was there made effectually to charge the free- 
hold estates.-^! 834. c 

lindley, L.J to the same effect 
LOPES, L.J — Speaking foi myself. I. do not 
hink I could have arrived at the conclusion 
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good law, there Is a vast distinction between 
that and the present case In Uowarth, In re, the 
t infant was entitled to a fee simple in possession. 
Theie was &ily one infant, the application was 
in lespect m?'past maintenance, and the Court 
thought that, inasmuch as an action might he 
hi ought against the infant for necessaiies, the 
Court might charge the pioperty for maintenance. 

, Here the estate is an entailed estate , heie 
theie are five infants, the oldest of whom is 
tenant in tail, who, if he attains twenty-one, on 
the death of the protoefoi of the settlement can 
bar the estate and become absolutely entitled, i 
p 8.15 ^ 

r Hamilton, In re (tvpni) and Cadman v 
Cadman ( supra ), tallowed. 

Hanison and Bottomley, In re (1899) 68 
L J. Ch 208 , [1809] 1 Ch. 405 , 80 L. T. 29 , 
47 W R 807 — u A lindLey, m r , RIGBY and 
v WILLIAMS, L..TJ. ; affirming north, J. 

Cavendish v Meroer(1776) 5 Ves 195, n ,5 
R E 25; and Fendall v Nash (1779) 5 
Ves 197, n , followed 

Gieenuell i Greeuwell (1800) 5 Ves 191 — 

ROSBLYN, It a 

Cavendish v. Mercer, explained.. 

Feudal! v Nash, questioned 
Emit r Bailow (1807) 14 Yes 202 ; 9 U. 11 273 
eldon, L.o — That case [G/iictidtGi v J/ereerJ 
therefore is an .mthoiity only, that, where the 
Court cees that it is foi the benefit oi tlie infants, 
the chance of surviving being equal, and can 
procme the consent of all persons interested, the 
Com’t will take the chance of controvei tmg the 
will. . . 1 cannot hung myeelt to think that 

case [FeJldall v i\Wi] propeily decided ; as 
upon ceitam contingencies both the puncipal 
■ and ihe interest would have gone to individual!, 
» who, n»t only did not, but could not, consent , 
not being then in existence. In the event of the 
death of a. child undei the age of twenty-one, 
leaving issue, tlie accumulated pioperty would 
have gone to that issue ; and now the Court 
could give to the infants that pioperty, which in 
that event would belong to others, I cannot 
conceive* — p 203 

Errat v. Barlow, followed 
Tui-nei ;• Turner (1831) 4 Sim 430 — 
SHADWELL, V.-C. 

Chambers v Goldwin 

R, E, 


srs v Goldwin (1805) 11 Ves. 1 ; 

, 61.— -eldon, L C , followed 
. Welfitt (1830) 3 Sim. 533 , 81 E. I 


211 — 8HADWELL, V.-C f not followed 
Martin r. Martin (1866) L R. 1 Eq 369 , 

L. J Ch. 281 ; 14 L T. 129 , 14 W E. 421. 

wood, V -0 — The V -C. of England, m deciding 
Kune v Welfitt, does not appear to have had 
before him Chambers v. Goldwin, which was 
decided by one of oui highest authorities, and is 
a very sliong case. — p 371 

Chambers v. Goldwin, referred to 
Cotton’s Trusts, In re (1876) 45 L J. Ch 201 ; 
1 Ch. D 232 , 33 L T. 720 , 24 W. E. 243.— 

JKSfcEL, M.Jt. 

Cotton’* Trusts, In re, and George, In r$ 
(1877) 47 L. J Ch 118 , 5 Ch. D. 837 ; 37 
„ L. T. 204 ; 26 \V. R 6r*- 0 A JAMES, 
HELLISH and BAGGALLAY, L.JJ. , re- 
ferring 25 W. R. 182.— hall, v -0., dis- 

Diekson, In re, Hill r Grant (1884) 2S Ch D 


291 , affirmed, [1885] 29 Ch. IL331 ; 54 L. J Ch 
610 ; 52 L T. 707 , 38 W. R. 6«,— o,A. gotton, 
bowen and FRY, L.JJ 

KAY, J —Sect. 43 of the Act of 1881 was in- 
tended to replace a piovision m Loid Cranworlh’s 
ct (23 & 24 Viet c. 145,* 26), which has been 
. pealed by sect 71 of the Act of 1S81 Lord 
fiianworth’s Act only enabled trustees to api>)y 
for maintenance the income to which the infant, 

>■ may be entitled m lespect of such property,” 
and it was decided bf the U A. in George, In re, 
that in tho caso of a contingent legacy which did 
not carry inteiest, tho income of a fund paid 
into Court to the contingent ^legacy account 
could not be so applied, because even if ho 
attained twenty-one the legatoo would not 
become entitled to any of the uiteimeduito in- 
come The decision was in 1877, and the Con- 
veyancing and Law of Propel ty Act was passed 
in 18S1 In Wolsteuholms and Turnci's 2nd 
and 3rd Editions of the Conveyancing Acts 
(2nd e*, p 8G ; 3rd ed., p 95), it is stated m r 
a note that this section (43) “ is so woi dod ns to 
avoid the question laised in " (,'e<in/e, In re. In 
tlie same note the learned editors say tliat “ if no 
intei cst is payable on the legacy till the infant 
attains twenty-one, theie is no income to winch 
the section can apply, and the residual y legatee 
takes the income of the residue without deduction 
till the legacy becomes vested The short effect 
of tho section seems capable of being stated thus 
Wlieie the income will go along with the capital 
if and w lieu the capital vests, then the income is 
applicable under the section foi the benefit of 
the infant, otherwise not” lint if that is the 
effect of tlie Act it does not avoid the question 
raised in Geimjr, In re The piecise question in 
Geoige, In re, was whethw Lord Cranworth’s 
Act applied to income to which the infant never 
could become entitled, and it tho Act of 1881 
was passed to avoid the effect oi George, In re, 
the intention must liavo boon io enable the 
tinstees to maintain the infant out of income 
of a contingent legacy, which inco»e«femt tor the 
Act would belong to someone else and not to the 
infant even though he should attain twenty-one. 

I have communicated with IJj. Wolstenholine, 
who tells me, and allows me to state, that the 
note m question is erroneous. The reference 
should have becu to Cotton's Trusts, In re Tn 
"’’at case the income of the It^jnojwvoulii belong 

tho legatee if he attained twenty-one, and the 
question was whether Loid Granworth’s Act 
applied to sueli income, or was only applicable 
to income actually vested m tho infant The 


held tho Act applicable, Now the difficulty is, 
first, that there was no necessity after that 
decisiou to alter the language oi the statute to 
make it appbeable to income of that kind , and 
secondly, if altered for that purpose, the proper 
alteration would have been to make that phrase 
“ may be or become,” as suggested in that ]udg- 
ment* But the law was altered after that case, 
and af lei George, In re, by striking out altogether 
any reference to the title of the infant to the 
income, and dealing with the income of any 
pioperty to which he is contingently entitled, as 
it would seem, jmmd facie, to whomsoever su«h 
income may belong — 295. 

George, In re, and Cotton’s Trusts, In re, 
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Judkin’s Trusts, In re (1881) 53 L, J Ch. 496 ; 
25 Ch. D. 748 ; UO L. T. 200 ; 32 W. E 407.— 

KAY, j. 

Cotton’s Trusts, In re, dimmed, Malcnmson 
v. Maloomson (1885) 17 L B Ir 69— C.A (post, 
col. 1311) , Moody, In re, Woodruffs v Moody 
Q-89 4) 64 L. J Ch. 174 , [1895] 1 Ch 101 , 13 
It. 18 ; 72 L 190, 13 W E 462.— tcekewioh, j. 

Dickson, In ro ( supra , cqI 1307), referred to, 
Medlock, In re, Ruffle v, Medloek (1886) 55 
L. J. Oh. 738 , 54 L T 828,— KAY, J. . Hcott, In 
ro, Scot! v Scott (1902) 71 L. J Ch 475 ; [1902] i 
1 Ch, 918 (pot*), applied, Jeffery, In re, Bui t 
v Arnold (1890) 60 L J. Ch 470; [1891] 1 Ch 
671 ; 61 L T 622 , 39 W It. 234 — north, j , 
Clements, In ru, Clements v Pearsall (1894) 63 
L. J. Oh, 326 ; [1895] 1 Ch 665 ; 70 L T. 682 , 
42 W. E. 374.— oniTTY, j. 

Jeffery, In re, Burt v Arnold (supra), dis- 
tinguished and doubted n 

Burton’s Will, In re, Banks v. Heaven (1892) 

61 L. J Ch. 702 , [1892] 2 Oh. 38 ; 67 L T. 221 

—oniTTY, J. , 

Jeffery, In re, adhered to. 

Burton’s Will, In re. Banks v Heaven, 
considered 

Adams, In re, Adams ® Adams (1892) 62 I J 
Ch, 206 , [1893] 1 Ch 329 ; 3 B 222 , 08 L T. 
376 ; 41 W. E 329.— NORTH, J. 

Burton's Will, In re, approied 
Jeffery, In re, m or ruled 
Holfoid, In re, Holforcl v. Holfoid (1894) 03 
L J Ch 637, [1891] 3 Oh. 30 , 7 R 304; 70 
Ij, T, 777 , 42 W E. 563.-0.A. lindley, 
TjOPES, and KAY, L.JJ, 

Jeffery, In re, reconsidered 
Holford, In re, Holford y Holford, applied. 
Jeffery, In re, Arnold v Burt (1895) 64 L J. 
Ch. 830 ; [1895] 2 Oh. 577 , IS R 857 , 73 L T. 
382 ; 44 01 — NORTH, J. 

Arbuokle, In re (1866) 14 L T, 538 , 14 W. R 
535.— KINDERSLBY, v -O ; order followed, Colgan, 
In re (1881) 51 L* J. Ch. 130 , 19 Ch D. 305 , 46 
L. T 152; 30 W R, 266.— PRY, j , Bruce, In 
re (1882) 30 W R 922.— KAY j , Tanner, In 
re (1884) 63 L. J Ch. 1108 ; 51 L T. 607. 
—kay, •tr. * «» 

Buckley’s Estate, In re (1888) 62 L J Ch 
439 ; 22 Oh. D. 683 ; 48 L T 109 , 31 
W. It 376.— PRY, J , and Lucas v. King 
(1863) 8 L, T, 623, 11 W R. 818.— 
BOMILLY, m r , applied. 

Wells, In re, Wells v Wells (1889) 59 L. J Ch 
113 , 43 Ch H, 281 , 61 L. T 806 , 38 W. R. 
327 —NORTH, J, 

Wells, In re, Wells v. Wells, appeared 
Humphreys, In re, Humphreys r. Levett (1893) 

62 L. J. Oh 498 , [1893] 3 Ch 1 ; 2 R 436 , 68 
L. T 729 , 41 W. R. 519 — O A linqjjey, 

BOWEN and ICAY, L JJ 

Buokley’s Estate, In re ; Wells, In re , and 
Humphreys, In re, dismissed 
Scott, In re, Scott v Scott (1902) 71 L. J Ch 
475 , [1902] 1 Oh 918 , 86 L T. 343 , 50 W. R 
454. 

bdckley, J— The decision of Pry, J in 
Buckley's Estate, In re, decided upon sect 26 of 
Lord Cranwoi tli’S Att, is only that that Act 


applied to gifts absolute or contingent, and not 
to gifts vested liable to be divested. Thedecision 
of North J m Wells, In re, is that a person 
entitled to a rested interest for life Is, on attain- 
ing twenty-one, the person nltinSatcly entitled 
to the pioperty within sub-sect. 2 [of sect 43 of 
the Conveyancing AcL, 1881 ] North, J , I think, 
thought as I do, that “property” means the 
income whose accumulations are being dealt with 
The C A. in Humphreys, In re, was again dealing 
with an immediate vested life interest That 
decision approved Wells, In re, and, while I feel 
some difficulty hy» reason of the fact that the 
decision was lestea upon finding in the will an 
expression of a contrary intention, within sub- „ 
sect. 3 of sect 43, 1 do not think there is any- 
thing in it to preclude me from coming to the 
conclusion that “ property ” in sub-sect. 2 means 
that property whose accumulation has produced 
the fund The Court in Humphreys, In re, left 
.open the point which I have now to decide — 
p 478 

Handy v. Howe (Earl) (1793) 4 Bro C C 221 , 
applied, Meachcr i\ Young (1834) 2 Myl & K, 
490, 89 R R 250 — leach, m.r, , Stocken r 
Stoclceu (1838) 7 L J Ch 305 , 4 Myl & Cr 95 
— OOTTENHAM, L.C ; affiiming (1831) 4 Sim 152 
— SHAD WELL, V -C , S. C (1833) 4 L J Oh 278 ; 

2 Myl & K 4S9 , 2 Jur 693 ; commented on, 
Thompson v, Guffin (post, col 1311) , Ransome 
e Burgess (I860) 36 L J Ch 81, I E, 3 Eq 
773 , 15 W R 189.— KINDERSLBY, V-C 

Mundy v. Howe (Earl), Stooken v 8tocken, 
and Bansome v. Burgess, u mu merited on 

Kemson’s Tiusts, In re (1871) 40 L. J Ch 
637 ; L R 12 Eq 422 , 25 L T. 57 , 19 W R 
967 — malins, V.-a 

Mundy v. Howe (Earl), commented on 

Ransome v. Burgess, partly disnpprnred 

Wilson r. Tamer (1883) 22 Ch D 521 , 52 
L J Ch. 270, 48 L T 370, 31W.R 438— 5 A. 

jessel, MR — It is said that this is a contract 
with the father as pait of the settlement, and 
that it has been so decided in Mundy v Howe 
(Hurl) The decision referred to went a step 
further It laid down that, it was not only a 
contract with the father, but it was a contract 
which entitled the father to get nd of the i ule 
of equity which said that a power or trust for 
the maintenance of the infants was to be e\ei- 
msed and used with a view to the benefit of the 
infants, and not fdl the benefit of the fathei , and 
therefore, if the father were able to maintain tlie 
children, it was not intended to lelievc him fiom 
the liability so to do That was held no doubt 
in the first case undei a will ; the benefit that 
the testator meant was a benefit to the child on 
principle But it is difficult to see how the 
construction of a marriage settlement can he 
different from that of a will . . That decision 
has been commented on several times, notably by 
Kindeisley, V.-C in Bansome v. Burgess, and 
by Malins, Y -C , in Kernson's Trusts, lure, and 
I think their criticisms aie well founded. On 
the other hand, considering th{?nuhiuei of times 
Muni y v Howe [Earl) has been recognised m this 
Court, it is quite impossible now for this Court to 
say that that case is not law and not binding upon 
it But it does appear to me, having regnid 
to the dissatisfaction of so many judges, and con- 
sidering the effect of that decision, that it is not 
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part of our duty to carry it any further. 

In Bansome v. Burgess, as appears from the 
report, both in the authorised leports and m the 
Law .1 ournM, this point was not argued, and wag 
not decided vy the judge , and, indeed, when he ] 
sums up the case, he states it thus (on p 7S0) • 2 
“ Tf the language of the settlement is so framed 1 
as to expiess a trust to apply the income or any 
part of the income in maintaining the children, 
although the quantum of income to be so applied 
is left to the diseietion of the trustees, the father 
is entitled to have whatever is pi operand neees- 
saiy fin the maintenance of Ws childien applied* 
for that purpose without refeiKnce to his ability 
to maintain them , but if the language of the 
settlement cxpiesses meiely a power so to apply s 
the income or any part tliei eot to the maintenance c 
of tlie children, then the fathei is not so entitled ” j 
So that, as he states it, he takes it to he clear m 4 
the case hetore him that it was a trust, as he had j 
already stated in a formei part of his judgment, , 
exactly like the case of Mundy v. Howe (Burl) j 
Having, therefore, regard to this point having , 
escaped notice, and tn^ffle.decision of the Court, j 
and having regai the 'tiller points which I , 
have men honea fc*! think wdtqje not bound to , 
follow“ftte r decision in llaimnur\. Buri/ess, and ( 
that decision is not suppoited by ti^authonty of , 
M/nuly v. Howe (Burl), and is not supicrted by , 
any independent principle — pp 521, 52(7^^ < 

lindley’, l J — Then when you come tf Mie 1 
casebofoie Kinderslcy, V.-C [Btinsoine v 
yens'], I confess I am unable to distinguish that 
case from the present But then he dul this, he 
extended, and m my opinion enoneonsly ex- 
tended, the previous decisions Taking the 
principles coirectly,he put a construction on the 
clause which I confess I do not think the word 
warranted, and I decline to be a paity to extend- 
ing thariile he followed — p. 528. BOWEN, L ,T 
concurred 

■Wilson v Turner (xupru), dustinqimhed, 

* Kerrison’s Trusts, In re (supra) , Thompson 
v. Griffin (1811) Cr & Hh. 317, 5 Jm 
90. — cottenham.l.o. , Hawkins v. Watts 
(1884) 7 Sim 101); 40 It B 106— V-C., 
and Handy v Howe (Earl), discussed. 
Malcomson r. Malcomson (1885) 17 L B Ir. 

63 — C A ASHBOURNE, L C , FITZCUBBON, BARRY 
and NAISH L ,TJ. 

Wilson v Turner, considered and applied. 
Bryant, I11 re, Bryant i\ Hickley (1893) 03 
L. J Ch 107; 11894] 1 Ch. 324 ; 8 B. 32 ; 70 
L. T. 301 , 42 W B 183 — OHITTY, J. 


Bartlett v. Wells (1802) 31 L. J Q I 
1 B & S 886 ; 8 ,Tnr (N s ) 702 , 5 
007; 10 W B. 229— qj? ; De E 
Foster (1802)112 O. B (n.s ) 272.- 
and Stikeman v. Dawson, followed. 


grove, J — Of the Chancery cases cited the 
stiongest in favour of tho defendant, is the second 
of the two baukiuptcy cases I have mentioned, vis,, 
Lynch, Bit parte, Lynek, In re [(1876) 15 L. J. Bit. 

48 , 2 Oh. D. 227 'Bee “ Bankruptcy,” col. 97], 

In that case the facts were, that, nil infant, trader 
gave two acceptances in respect of money due 
for goAls sold and deliveied to him, which weie # 
dishonoured Aftei he came of age the creditors 
in respect of such goods presented a bankruptcy 
petitfrm against him, the act of baukiuptcy 
alleged being, that lie had, a fortnight before he 
came of ago, (lied a liquidation petition under 
which tho creditors had failed lo come to any 
lesolution And it was held that the petitioning 
creditors were entitled to an adjudication of 
baukiuptcy. I am far from saying that this 
■Smjjs not distinguishable from the one wo arc 
declHlHg:. Hut both the County Com t judge, and 
the chieijudgo on appeal, decided on the ground 
which lauded here, that if an infant has been 
held out anaSAlenlt with as a trader, he call bo 
made a bankraWs^m respect of a trade debt, 
although they also ctefti,clad 011 another ground. 
We cannot, however, npofivtho^authoiity of that 
case come to a decision wholfy-difleient from 
that arrived at m Bartlett v M’cllx anfi Pe Boo v. 
Buster No ease has been cited which gr'es'tlV’.e 
length of saying that, to an action m respect, o£'\ 
a debt contracted 111 tho 00111 se ofrfmfiing during 
infancy, the defence of infancy cannot be set up. 
All the Chanceiy authorities cannot be reconciled 
because Bulteman v. Dawson l& an authority fur 
deciding as we are doing That casewasastionger 
one a&amst the infant, than this, in that the party 
dealt with him under the supposition tlmt he was 
of full age, which is not staled i*W he plaintiff’s 
evidence 111 this case yet there it was held tlmt 
a man cannot be chaiged, after Ins majonty, 
in respect of his dealings during his minority, 
meiely because the other party, m consequence 
of such dealing, believed he was not a minoi 


Brooke v MOBtyn (lord) 33 Beav 457 , 10 
Jnr. (N.S ) 554 ; 12 W. B. 610 —ROM ILLY, MR, 
reiersed (1864) 84 L. J. Ch. 65 , 10 Jur. (N.S) 
1114; 2 De G. J. & S. 378 ; 11 L T 392 . IS 
W. B. 248 —KNIGHT BRUCE and TURNER, L.JJ. , 
L.J.T. reversed, nom Mostyn v Brooke (18GB) 
L.B. 4H. L.304— HL (E) 

[The reversal in the H of L, did not affect the 
law as laid down in the Court below ] 


J. Ch t 761 ; 11 App. Can. 232 ; 55 L T 32— 
t-L. (E).‘ EARL OP SEtBOHNE, LORDS BLACK 
URN, WATSON, BRAMWELL and FITZGERALD. 


Flasket v Beeby (1804) 4 Bast 485 ; 1 Smith 
264 — kb ; Uvedale v. Uvedale (1744) 
3 Atk 117 ; Chaplin v Chaplin (1785) 
3 P Wins, 365 ; Fountain v. Came (1718) 
1 P Wms 504 ; Powell v. Bobins (1802) 
» 7 Yes. 209 ; Pope y Gwyn (1787) 8 Yes. 
28, n. ; 2 Dick, 683 , and Spencer v. 
Boyes (1798) 4 Yes. 870 , 4 E. B. 215, 
discussed. 

Price v Carver (1837) 3 Myl & Cr. 157.— 

OOTTENHAAI, L O. 

Price y Carver," followed. 

Williamson v Gordon (1812) 19 Yes. 114; 
12 B E, 149 , and W,plsh v. Trevanmon 



1813 


INI’ ANT. 


(1848) 16 Sim. 180 ; 12 Jur 647, — SHAD- former solicitor for the infant in. that amt The 
WELL, VM., referred to. next friend had appeared, by counsel, on the 

Newbury v Marten (1861) 16 Jur 1G6 — motion , and, as the chancelloi remarked, might * 
OBANWQRTH, v.-O , discussed and applied have consented to the removal '-’he dismissal 
Melloi i’. Porter (1883) 63 J Ch 178 , 26 of the appeal in Furtado v Furtado depended, 
Cli. D 158 ] 60 L, T. 49 ; 3? W E. 271. — therefoie, on the peculiar circumstances of the 
KAy, J. case, and did not set aside the general rule — ib. 

” Pennington v Alvin (1823) 1 Sim & S. 264 ; Lindsay v. Tyrrell (1857) 2 De G. & J. 7 , 

1 L. J (o.S) 202 —LEACH, v -o , sues- 5 W. K. 482, 617— ceanworth, l.o., 

turned , knight bbuoe andTURNEK, l.jj , affirm- 

Nnldci r. Hawkins (1833) 2 Myl. & K 243 , hig 24 Beav 124 , 3 Jur. (N.S.) 1014.— 

Coop. t. Biough 175 , 39 R E. 190 I komilly, M 11 ., referred to. 

brougham, L c. — It is clear that the Court? A. B (an infill), In re (1886) 1 Times L. E. ' 
always expect* a next fiiend to he a person 667 . — ohitty, j 
of substance. Yet the language of the 

isrssswsi wss »■ 

notoriously penniless, who had seduced the Hartley v. Smith, 6 L. T. G81 ; 10 W. R. 750. 
infant’s mothei, been for months in exeeutionon — stuart, v-c , reversed, (1862) 6 L. T. 734 ; 
the suit of the husband andfatheifor adultery, 10 W 11 763 — KNIGHT Bituci! and turner, l.jj. 
and taken the benefit of the Insolvent Act, had _ _ , ^ 

- c-ome f oi ward as next friend of the inlant, and Logan v. Fairies (1821) Jacob 193; -3E. E. 

not of the mother, the Court would baldly have 28 —! cldon, l.o follow 3d. 

made him find seomity for costs.— pp 248—249. Stephens v James (1833) 1 Myl. & K. 627; 


Pennington v Alvin, questioned 
Dowilcn v Ilook (1845) 14 L J Ch i 
8 Beav. 39U ; 9 Jur. 644.— langdAle, m.R 


Logan v. Fairies and Stephens v, , 

’ referred to. 

Hope v. Hope (1864) 23 L. J. Ch. < 
De G. M & G. 328; 2 W. B. 698.- 
; WORTH, L.C, 


2 Con. & L 87, 5 Ir. Eq R. 162, 190— H y Hopa „f errp g, to Biown i- Collins 
SUGDEN, L o ; Stevens v. Williams (post) ( 1883 ) 53 l J Ch 368 , 25 Ch. D 6b (supra, 

Dowden v Hook, discussed, Coulstlng v. eol. 1299) . appfied, Wdioughby, In re (1886) 64 
Coulsting (1815) It L J. Ch 386 , 8 Beav 463 ; L -J. Ch.1122 30 Ch.D 324.— KAY, J .afhimed, 

9 Jur 687 LANGDALE, M E. ; M‘Keon r. Walsh °- A - See post, col. 131o. 

(.post). Dawson v Jay (1854) 3 De G M & G. 764. 


r. Walsh (1851) 1 Ir. Ch. B.608— M.R. 

Stevens v. Williams, followed 
Hind * Whitmore (1866) 25 L J. Ch. 394 ; 
2 IC & J. 458 ; 4 W R. 379.— WOOD, v -O. 


1 . See post, col. 1315. 

Dawson v Jay (1854) 3 De G M 6s G. 764. 

— CRANWORTH, L o. ; and Johnstone v. - 
Beattie (1843) 10 Cl. 6s F 42 3 7 Jur. - 
1028.— H.L. (E.). LYNDHURST, L.O , 
LORDS OOTTENHAM and LAN GD ALE , 
LORDS brougham and CAMPBELL dis- 
senting (see judgments at length) ; affirm- 
ing S C » wm Beattie v. Johnstone (1841) 

10 L J. Ch 300 , 1 Ph. 17.— LYNDHURST, 
l.o , explained. % 

Stuart v. Stuait (or Moore), or Stuart «. Bute 


0 J ay £> e, T In i ’’wTrW K'e' (Marquis) (1861) 4 Maoq. H. L. 1 ; 9 H L. Cas. 
288 ; 62 L J Ch 644 ; 48 L T 194 , 81 W R. ^ 4 (jj a ) 1129 , 4 L. T 382 , 9 W. R. 
509.— 0. A .... 356, 722.— H.L (SC ) , affirming S C mm. Bute 

cotton, Li*.— Tiere is no ease in point except , M ’ 111B - > stuart, 2 Giff 582 —stuart, v.-o. 
FTindv. Wh itmorc, in which there is an expression Campbell, l.o. — I must use the freedom to 
of opinion by Wood, V.-C , that the rule ought observe, that whatevei opinion the Scotch judges 
not to’ be extended to. such a case as we have a forjn 0 s the decl8lon 0 f this House in 

before us. But a married woman stands now on v . Beattie, they would have acted with 


before us. But a married woman stands now on j 0 fo Mtmie v . Beattie, they would have acted with 
a different footing from that on which. she stood mQre jj— lty aI1(l mol . 0 magnanimously as well 
at that time Blie can sue without a next friend M mQl J judicially, if they had calmly and 
by leave of the Oomt under Old. XY1 r. 8 tl consideied what was foi the benefit of 

with 01 without security for costs, as the Court ^ ^ had recolleoted that a Court may 

may direct Theieforeifc cannot be saul that she nofc Qu j Y be censuieil for exceeding its juris- 
is prevented fiom suing because she cannotfind dictl0n / bu t f or declinmg to exercise its juris- 
a next friend. We must, theiefoi e, lay down the dlctl0n f 0 i the relief of a suitor, from the 
rule that a married woman cannot be allowed to a prehen sion that in another cause its juris- 
bring a fresh action till the costs of the former dlotlon bas been unjustifiably encroached upon 
suit are paid, She must take care to select ahext , ano ther Couit I can take upon myself to 
fiiend who is a responsible person.— p 290. fchat j uhmtone v Beattie, whether pioperly 

BINDLEY, L J to the same effect or lmproper i y decided, Is no ahthCmy whatever 

Furtado v Furtado (1842) 6 Jur. 227— for the inteilocutor . . . appealed against . . 

LYNDHURST, L 0 , cx plained There Is only on? other case which I think I ajn 

Tlox v. Wright (1863) 2 X. R. 436 called upon to nMce-Mwsmi v. Jay, before 

kinderbley, V -C. — Furtado v Furtado was Cianwoith, L 0. As af first stated at the bar, it 
an appeal, on the ground of megularity, from an certainly semned closely m point, and it farmed 
order removing a»next friend on a motion by a me much, for we were told that an Aiuencan 

n „ 42 
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infant, who had a guardian regularly appointed 
by the Supieme Court at New Yoik, having been 
» fraudulently brought to England against the will 
of the guardton, Lord Cranwoith had refused to 
interfeie, ancNwould not oidei the infant to be 
delivered up to the injured guardian But the 
case being examined, it turns out that the infant 
came to England with the entire concnnenee of 
the gnaidian originally appointed, who continued 
guaidian at the time of the lemoval, and that 
it was anothei guardian, afterwards appointed, 
with doubtful regularity, who wished to get 
possession of the infant, and cairy her back to 
America after she had been living several years 
•in England It further appealed that she was a 
British subject, although born m America, and 
the L.C was thus called upon, without any 
offence being imputed to her, to sentence her to 
transportation to America by the decree of a 
Couit of Equity, — pp, 03, 64 
LORD (1 RAN Worth — I would make a passing 
obseivation upon Johnstime v. Beattie. Perhaps 
it might have been a decision moie consonant 
with the principles of general law to have held 
theie that every country would recognise the 
status of guardian m the same way as they would 
undoubtedly recognise the status of parent oi the 
status of husband and wife But supposing that 
not to have been the view taken by the House, 
then theie is nothing m that decision of Johnstone 
v Beattie, that could have been decided othei- 
wise, or that could at all interfere with or touch 
the present question , for all that was decided 
there was, that, the status of gnaidian not being 
a status recognised by the law of this country 
unless constituted m the country, it was not a 
matter of course to appoint a foreign guardian 
to be English guaidian, but was only a matter 
to be taken mto consideration That was all 
, that w»s decided in that case — p. 67. LORDS 
WENSLEYDALE, CHELMSFORD and KINGSDOWN 

concmied 


Jphnstone v Beattie, discussed, Ewing v. On- 
Ewrag (1883) 53 L J Ch. 435 , 9 App. Cas 31 , 
50 L T. 401 , 32 W B 673.— H L. (e.) , referred 
to, Ewing r. On-Bwing (1885) 10 App. Oas. 463 ; 
53 L To 826.— H L (SC ). 

Dawson v Jay (supra), discussed and ex- 
plained, Nugent v Vetsera (1866) 36 L J. Ch. 
777 , L. E. 2 Eq. 704, 12 Jur (NS) 781 ; 15 
L T. 33 ; 14 W K. 960 .— wood, y.-C. , applied, 
Magees, In re (gmt). 

Stuart v. Stuart (supra), discussed. 

Nugent ?. Vetsera (supra)} Brown v Collins 
( 1883)963 L. J. Ch 368 ; 25 Ch. D. 56 (supra, 

Nugent v, Vetsera, referred to, Willoughby, In I 
re (1885) 64 L. J. Ch 1122 j 30 Ch. D 324 j 68 1 
L. T. 926, 33 W. E 850 — c.A cotton and 
LXNDLEY, l JJ. , applied, Magees, In re (1893) 31 
L. E. Ir, 518 —PORTER, M.R, 

Whitlock v Waltham (1709) 1 Salk. 157, 
distinguished 

■ Clyde Eiver Trustees v Duncan (1863) 17 
Jur 701 .— h.l. (sc.) cranworth, l.o. See 
Judgment, o t •? 

Keg. v. Howes (I860; 30 L. J M. C 47 , 3 
El & El 332 , S. C. 7iom Baaford, Ex parte, 3, 
£. T. 467 ; 9 W. B 99 , 8 Cox C O. 405 -Q B ,! 
j allowed, Cai tledge v Cartledge (or Caitlidsre 
V Carthdee) (1862) 31 £. J, Mat 85 , 2 Sw!& 
Ti 667 ; 8 Jur (N.s.) 493; 6 ^ T. 397; Iff 


W E 692.— sir c oresswelL ; Malliiison r. 
Mallmson (1866) 35 L J Matr 84 , L E. 1 V. 
221 , 14 L T 636 ; U W. E.973 — SIR'J. WILDE ; 
'•cferred to, Edwards, I 11 re (1873) 42 L. J. Q. B. 
19 , S C nom Andiews, In le, L, E 8 Q. B 153 
(post, col 1317); Ecg. 1 . Pmice (1875) 41 L, J 
M. C 122 , L It 2 C C. 151 , 32 L T. 700 , 21 
W E 76 , 18 Cox C C 138 , Agar^ElIis, I 11 1 ® 
(1888) 53 L. J Ch 10, 21 Ch, D. 317. — c A. 
(post, col. 1820) ; Thomasset ! ThomahsoL (1891) 
63 L J P 140 , [1831] P 295 —0 a. (post, col. 
1320; 

• Beg. v. Birmingham (1843) 13 L. J M. C. 1 ; 
5 Q B. 210 , 3 G & D 153 ; 7 Jur. 1011 — Q B ; 
referred to, Salford Union r Manchester Ovei- 
seeis (1882) 52 L .1. M 0 34 ; 10 Q B. D. 172 , 
48 L. T 119 , 31 W. E 380 ; 47 J T, 419 — 
hawkins and waticin williams, ,tj , not 
applied, Keg r Barnet Union (1888) 57 L. J, 
M C. 39 , 58 L T. 947 , 52 J P. Oil. — nupDLE- 
STON, B and MANISTY, J 

Blisset’s Case (1774) Lofit 718,— K B .ffiniMod 
Skinner, Ex parte (1824) 9 Moore 278 , 27 
E 710, dismissed 

M'Clellan, Ex parte (1831) 1 Dow 81. — 
PATTESON, j. 

Skinner, Ex parte, referred to . 

Edwaids, In te (1873) 42 L. J. Q B. 99 ; S. C 
m. Andrews, In ie, L. E, 8 Q B, 153 (col 1317) 
M'Clellan, Ex parte, commented on. 

Beatrice Taylor, In re (1887) 3 Times L. E. 
718 — COLERIDGE, C.J and DAY, J, 

Shelley v.Westbrooke (1817) Jacob 2GG,n , 23 
E. E. 47 — L a , followed, Warde c. Warde (1849) 
2 Ph. 786 — TOTTENHAM, l O , referred to, Agar- 
Ellis, In ie (post, col. 1319). 

Wellesley v. Beaufort (Duke) (1827) 2 Buss. 
1 ; 5 L J. (0 s ) Ch 85 ; 84 It, B 159 — l 0 . ; 
affirmed, twin. Wellesley v Wellesley (1828) 2 
Bligh (N.s) 124 , 1 Dow & C 152 , 35 R. R. 15. 
— H L (E ) ; referred to, Goldsworthy, In ro 
(1876) 46 L. J, Q, B, 187 ; 2 <S* E* D 75.— 
COLERIDGE, 0 J and POLLOCK, B ; Agai-Bllis, In 
"e (post, col 1319) , A B (an Infant), In ie (1885) 

L Times L E. 637 — ohitty, m ; applied, Waide 
". Ws*de (supra). 

Warde v Warde (supra), applied 
Halhday’s Estate, In ie, I^odwaid, Ex pal’te 
(1852) 17 .Tut 56 —turner, v. -c. ;Taylor, In re 
(post) , Smart v. Smart (post). 

Halliday’s Estate, In re, applied ., 

Taylor, In re (1876) 4G L. J. Oh. 399 ; 4 Ch, D. 
157 , 36 L T. 169 , 25 W E 69.— JESSEL, M R. ; 
Eldeiton, In ie (post) , Smart y Smart (post). 

Taylor, In re, dmussed, Agav-Ellis, In re 
(post, col. 1319) ; applied, Elderton, In re (1883) 
53 L J. Ch 268 ; 25 Ch D. 220 ; 50 L T. 26 • 
‘2 W. E 227 ; 48 J. P 311 —pearson, j, 

Taylor, In re, and Elderton, In re, dis- 
missed and applied 
S&art v Smart (1892) 

[1892] A C 425 ; 67 L '1 

LORDS WATSON, HOBHOUSH and MORRIS, 
R COUCH and LORD SHAND 
Bex v, De Manneville (1804) 5 East 221 ; 

1 Smith 358 ;„7 E. It. 693 , Rex v, Johnson 
1 (1721) 1 Str 679 ; 2 Lord Iiaym. 1333 ; 

Rex v. Greenhill (1836) 4 A. & E, 624 ; 6 
N & M 244 , Bex y Smith (1737) 2 Str. 
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982 ; Hex v. Delaval (1762) 1 AV.B1 410, 
8 Burr.%1487 , Rex v Hopkins (1806) 7 
East 679 . 3 Smith 677 , 8 11 K. 686, and 
Reg v Preston (oi Preston, Ex parte) 
(1817) 17 L. J. Q B 21; 5 D & L 233 , 
2 15 0. Rep. 169.— PATTESON, J., dis- 


■eg i’ yiailcc, Race, in re (1867) 7 El & B1 
, S C mini. Race, in le, 26 L. J Q. B. 169 , 
m (N S ) 335, 339, n , 1 II & M. 420, n , 5 


R. 222, — CAMPBELL? C.J. (£or the Coiul) 
l see post. 


Rex v. Honkms, applied, Ullec, In le, Nawab 
Nnxjin o£ Bengal's Infants (1385) 53 L. T 711 — 
oiIitty, j , affirmed, 51 L T 2S6, — o.A. bag- 
GALLAY, BOWEN and FRY, L„I,J ; discussed, 
Barnardo r MoUiigh (1891) 61 L. ,T Q B 721 , 
[1891] A t! 388— H L. (b) (pout, col. 1318) 

Reg v, Clarko, Race, In re (supra), approved 
and applied 9 

Turuoi, Ex parte, Turner, In re (1872) 11 L. J 
Q B 112, 26 L.T 907— QB 

Reg v Smith, Boreham, In re (1863) 22 
\j J Q B 116 ; 1 B 0 0 132 , 17 Jut 
21 1 1 AV R 130— erle, j. , Rex v 
Delaval , Reg v Olarke ; Rex v Oreen- 
hill ; Rex v Isley (1836) 5 L. J. K B 
253 , 6 A. & E 111 , b N & M. 730 , 2 
H to AV 196, and Hakewill, In re (1852) 

, 12 0. B. 223, diseussed 
Edwards, In re (1S7S) 12 L J Q B 99 , S 0 
mini Andrews, ‘In io, L K 8 Q 11 153 , 28 L T. 
33U ; 21 AV R. 180 .— mellor, j. (foi the Comt) 

i Reg. y Clafke, discussed , 

Soanlan, In re (1888) 57 L J Ch 718; 10 
Oh D 200 (post, ool. 1320) ; Reg i Gyngall 
(1893) 62 L J Q. B. 559 , [1893] 2 Q B. 232.— 
OA (jWUt,, ool, 1820). 

Lyons v Blenkin (1821) Jacob 215 , 23 R. R. 
38 — 0, , dismissed and distinguished, 
Curtis, In re (1839) 28 h J Oh. 458 , 5 Jur 
(N,8 ) 1117, 7 AV. R. 471.— KINDER8LEY. Y -C 
(mid see post) ; Approved, Andiews r Halt (1873) 
L, II 8 Oh 622 (pod, col 1319) , Plomley, In 
ic (pud, col 1318) ; explained, Agar-Ellis, In re 
(1883) 63 L. J. Oh 10 ; 21 Ch. D.B17— 0 A (pod, 
col. lift 8) frefeiJed to, Soanlan, In io (1888) 57 
L J Ch 718 , 40 Ch D 200 (post, col 1320). 

Eynn, In re (1848) 2 De G & S 457 ; 13 Jur 
483 —KNIGHT BRUCE, v.-c ; referred to, Cui tie, 
In re (supra) , Goldswoithy, In re (1876) 16 
L J Q B. 187 , 2 Q. B. 11 75 (supra, col 1316) , 
Brown r. Collins (1888) 53 L. J Ch 368 , 25 
Ch I) 56 (supra, col. 1299) , applied, A B (an 
Infant), In re (1885) 1 Times L 11 657— chitty, 
j, ; commented on, Smart r Smart (1892) bl L. J 
P. C. 88 ; [1892] A. 0, 425 — P.C (supra, col 1316) , 
discussed and applied, Reg. v Gyngall (1893) 62 
Up 659 , [1893] 2 Q. B. 232— O.A (post, 
COl. 1320). 

Curtis, In re (supra), approved, Agai-Elhs, 
In ic (supra) referred to, l 1 ' r. IT (1902) 71 
L. J Ch 415 ; [1902] 1 Oh 688 (post, col 1321). 

* Matthews, In re (I860) 12 Ir 0 L R 233 , 
explained, Keg (' Barnardo (1889) 58 L J Q B. 
553 , 23 Q, B, D 305 , 61 L. T 547 , 37 AV R 
. 789 ; 51 ,1 P 132 -rC A. ESHER, M 11 , COTTON 


and BINDLEY, L.JJ ; Reg. v. Barnardo, Gossage’s 
Case (1890) 59 L J. Q B. 346 ; 24 Q. B D. 283 , 
38 AV R 315 — c A , ESHER, M.R and FRY, L.J, ? 

Knee, Ex parte (1804) 1 B &v. (n.r) 148 , 8 
R R 72 , approved, Reg. v. Nash, Caiey, In re 
(1883) 52 L J Q. B 442 , 10 Q B. D 451 , 48 
L. T 447; 31 AV R 420— O.A. JES8EL, MR., 
lindley and BOWEN, L.JJ , discussed, Barnardo 
v. McHugh (past) 

Lloyd, In re (1841) 3 Man & G 547 ; 1 Scott 
(nr) 200 , 6 Jar 1198 , commented on, Reg. o. 
Nash (supra) , Ilumplirys e Polak (post) 

Reg. v. Nash, Carey, In re (supra), appheff , 
Ulloe, In le (1885) 53 L T 711 — CHITTY, J 
(supra, col 1317) , followed, Kerr, In ro (post) , 
approved, Bainaido e McHugh (post). 

Ord v Blaokett (1721) 9 Mod 116, applied. 

ICen (or M'Uwiaith), In re (1889) 24 L. R Ir 
59 — C A ASHBOURNE, L.C., FITZG1BBON, BARKY 
and NAISH, L JJ. 

Rex v Moseley (1798) 5 East 224, n. , 7 
R R 695, n, , and Rex v Soper (1793) 5 
Term Rep 278 , 2R R. 597 , dismissed. r 

Barnaido v. McHugh (1891) 61 L J. Q B 721 ; 
[1891] A. C. 388 ; 65 h. T 423 , 40 AV R 97 , 55 
J. P 628. — H L. (E ) HALSBUEY, L O , LORDS 
HERSOHBLL and HANNEN , affirming S. O. iu»n. 
Reg v Barnardo, Jones’b Case [1891] 1 Q B 194. 
— C A. ESHER, M K , LINDLEY and LOPES, L JJ 
And sec Custody of Childien Act, 1891 (54 & 55 
Viet. c. 3), s 3 

Barnardo v MoHugh, applied 

Humphrys r l J olak(1901) 70 L J. K. B 762 ;* 
[1901] 2 K. B 386 , 85 L T. 103 , 49 tV. R. 612f 
—O.A V. WILLIAMS and STIRLING, L JJ 

Plomley, In re, Vidler v Collyer (I»f2) 47 
L. T. 283 —bacon, v.-O. , affirmed, O.A,, 
itpproied. 

Agar-Ellis, In le, Agai-EUis t Lascelles (1883) 
53 L J Ch 10 , 24 Ch D 317 ; 50 %. T 161 j 
32 AV R 1 —0 A. BRETT, M.R., COTTON and 
BOWEN, L JJ 

Hopkins, Ex parto (1732) 3 P. AVras. 152 , 
report commented on, Hpence, In le (1847) 16 
L J Ch 309, 2 Ph 252, 11 Jur 399— GOTTEN- 
ham, l c , discussed, Reg r. GyngaU (1893) 62 
L J Q B 559 ; [1893] 2 Q B 232.— C A (post, 
eol. 1320) , 0 flam, In re (post, col. 1320). 

Spenoe, In re (supra), referied to, Biown v. 
Collins (supra ) ; Rosenbeig i\ Lmdo (1883) 48 
L T. 478 — chitty, J , applied, A. B. (an Infant), 
In re (1885) 1 Times L. R 657— chitty, j., 
apprmed,\ McGiath, In re (1892) 62 L J Ch. 
208 , [1893] 1 Ch 143.— C A (post, Col 1329) , 
discussed, Magees, In ic (1893) 31 L li. Ir, 513, 
— PORTER, M R. 

Villareal v Mellish (1137)3*11 warn, t 633, 
Talbot (Lord) v Shrewsbmy (Earl) (1810) 

9 L J»Cli. 125 , 4 Myl & Cr 672 , 1 
Jill 380— LO , and North, lure (1S47) 
11 Jur. 7 . — kinderslky, V -C , discussed. 

Reg «. Olaike (18*67) 7 El & Bl. 186 , K C. 
mm. Race, In le, 26 L. J. Q. B. 169 (col. 1317). 
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1819 


INFANT!. 


1320 


Talbot (Lord) v, Shrewsbury (Earl) ( supra ), ex- 
plained, Hill v. Hill (1862) 81 L. J CU 606 {post ) ; 
referred to, Scanlan, In re (18S8) 57 L. J Oh. 718 
Qinst, col. 1320J , Grey, In le (post col. 1321). 

Meade, In re (1871) Ir R 5 Eq 98 ; 19 W. E 
313— o’hAGAN, L a (see judgment) , approved, 
Aiuliews v. Halt (1873) Ml SCh 822 — r, J.T 
( jiasQ , folio toed, Grimes, In re (1877) Ii E 11 
Eq 465. — ball, LO, , Agai -Ellis,, In le ( post) , 
commented on, Magees, In re ( post) 

Grimes, In re, commented on 
Magees, In re (1893) 31 LH^E. li 518 — 
PORTER, M B. 

Bligh v Bligh (1838) Helou on Decrees 
(3rd eel ), vol. u p 711 , followed. 

Newbery, In le (pant, col 1320). 

Stonrton v Stourton (1857) 26 L. J Cli 351 , 

8 He U. M & G 700 , 3 Jm (N s.) 527 , 5 IV. E 
118 .— knight Bruce ancl turner, I, .1.7 , com- 
mented on, Davis r Hans (1802) 10 IV E. 215. 
—WOOD, v.-u ; explained, Hill v Hill (1862) 
31 L. J Oh. 505; 8 Jur (NS) 609 . 6 L. T 99 ; 
10 W E. 400 — wood, v -C ; not applied , Ncw- 
beiy, In le (post) , commented on, Hawkswoith 
r Hawkbwoith (post) 

* Stourton v, Stourton, commented i 

Ag.u-Ellis, lure, Agai -Ellis r Lascelles (1878) 
10 Oh D. 19 ; 18 L J Ch 1 ; 39 L T. 380 27 
IV E. 117 — ca , alfirmug, with a lanatwn, 
MALIKS, V.-C 

JAMES, L.J. (for belt, BAGOALLAY and 
thesigee, LJJ) — We ate ashed m thib case 
ouraelves privately to examine the ehildien, and 
to satisfy ourselves by that examination tliat 
these chililien, of the ages I have mentioned, 
’have, to use the language of Stour toiler Stourton, I 
*t receive* leligious Impressioub to a depth and | 
an extent lendenng dangerous andimpinper any 
attempt at important changes in them," and so 
to satisfy ourselves that tlie fathei ib about to 
abusffhis parental authority by seeking to disturb 
Bach leligious convictions With all respect to 
the eminent judges who decided Stouiton v. 
Stout ton, ye should decline to examine a child 
of sncli very tendei yeais as the child there 


'Scanlan, In re (1888) 67 L. J. Ch. 7.18 j 40 011 D 
200 (post) t 

Agar-Ellis, In re (supra), refei red to 
Agai-Ellis, In ic, Agar-Ellis e Lasccllcs 
(1883) 53 L J Ch. 10 , 21 Ch 1). 317 ; 50 L T 
161, 32 W E. 1.— CA. BBETT, M.Il., COTTON 
and BOWEN, l JJ. # * 

Agar-Ellis, In re, discussed 
Skinner v Orde (1^71) L E. 4 V C! (iO ; 

8 Moore (NS.) P C. SOI.— PC sue J. 

COLVILE, JAMES and MELLISJI, L JJ , SIB 
• m smith and sib B. collier, rc/cricd, to 
Scanlan, In ic (1888) 57 L J. Ch *18, 10 Ch. 1) 
200 , 59 L, T 599 , 36 W 11. 842, ^-Stirling, ,t 

Andrews v Salt (supra, col 1319), followed 
Nevm, In le (1891) 60 T, J. Oh, 542 , [1891] 

2 Ch 299 ; 66 L T 35 ; 7 Times, L. E. 240, 170,— 

A LINDLEY, BOWEN and KAY, L JJ. 

Clarlfc, In r. 

Walsh, In re (1884) 13 1 
bULLIVAN, L.C, 


-p 7 


And sec post, col. 1320. 

Austin, In re, Austin v. Austin (1865) 34 L J. 
Ch. 499 , 4 De G J. & S 716 , 1 Jui. (N s ) 101, 
536 , 13 W E 332, 761 — westbury, l c , affii til - 
ing 34 Beav 267 , 11 L T. 616 *-M R , appealed, 
Hawksworth v Hawksworth (1871) 40 L, J Ch. 
534 ; L E 6 Ch 539 ; 25 L. T 115 , 10 W E 
735.— JAMES and HELLISH, ljj , referred to, 
Scanlan, In ic (post, col 1320). 

. . lill (supra), a A 
Andiews v. Salt (1878) 

I T. CSb ; 21 W B. 016 —JAMES aild HELLISH, 
L.JJ And see post, col, 1320 

Hawksworth v Hawksworth (supra) and 
HiUv. Hill, i efei red to, 

Edwards, In ie (1873) 42 L J. Ch 99 ; S O 

II am Andrews? In 're, 1 11 8 Q E. 153 (septa, 
col. 1317) ; Agar- Hills, In re (supra). 

Hawksworth v Hawksworth, Andrews v Sa 
(xvptu), ancl Hill v HUl , applied, Clarke, In 
<1882) 51 I,. J. Cb. 702 ; 21 Ch. D 817 ; 47 L T 
84 ; 31 W. E. 87. — KAY, j. and see post) ; dismissed, 


Clarke, In re, and Agar-Ellis, In r eQtupra), 
ex tila tned 

McGrath, Iu le (1892) 61 L ,1. Oh 549 ; [1892] 

2 Ch 490 , 60 L T 860 , 40 W. E 083 — NORTH, 
J., ufht wed (post) 

Soanlan, In re 

Hawksworth i , . 

1319), dismissed and thdint/inshed 
McGiath, In ie (1892)62 L J. Oh 208 ; [1893] 
Ch 143 , 2 R 137 ; 67 L T. 630 , 41 W It 97 
-O A LINDLEY, BOWEN aild A, L. SMITH, L .TJ 
And see Grey, In ie [1902] 2 Ir E. G84 — K.B.D. 

Hawksworth v, Hawksworth, applied. 
Walsh, In re, and Clarke, In re, referred to. 
Magees, 111 le (1893) 31 L R, Ii 613,— 
porter, m.r. 

De Manneville v De Mannevilft (1801) 10 
Vcs 62 , 7 B H. 340 .— mldoN, L.O , 
ref erred to 

Gyugall, In ie (or lleg. v. Gyrgall) (1898) 02 
b J Q.B 659 , [1893] 2 Q. 13 232 j 4 It 448 , 
L. l' 481 , 57 J. P 773 ; 9 Times L. E, 471. 
LA. ESHER, M.R,, KAY and, A. L, SMITH, L J.T. 

lgar-Ellis i in re (supra), referred to, lleg 
Gyngall (supia) , The m asset v, 'lhomnsbet 
(1894) 63 L J P 140 , [189 1] P. 295 j (i E. 637 ; 
71 L T. 1 48 , 42 W. E. 658 — o a LINDLEY anil 
lopes, ljj See "Husband and .Wipe” 
(supia, col 1217) j applied , Newton, line (post). 


(supra,), pei noi pie a ppl ted. 
s Newton, In re (1896) 


McGrath, In „ 

Eeg r Gyngall (supra) 

65 L J Ch 641 [1896] 1 Oh 740; 73 L T.092' 
44 W B. 470 — c a. lindley and KAY. l.JJ. , 
Grey, In re (post), 

Eeg v. Gyngall, followed, Elliott, In re (1893) 
32 L E. Ir. 504 — q.b d. , dismissed, OTInm, In 
ie (1899) [1900] 2 Ii E. 232.— c A. 

Newbery, In re (1806) 35 L. J Ch 330 ; L, E. 
1 Ch 21)3, 12 Jur (NS) 154, 13 T,. T 
781 ; UW n ano— LJJ., ajHrtninq L. E 
1 Eq. 431 —STUART, y -o., referred to 

Scanlan In ic (1888) 07 L. J, ’Oh. 718 , 40 
Ch. D 200 (supra). , „ 
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Newbery In re, and Besant, In re (1879) 48 
h J. (jh 197 , 11 oil D 598; 40 L T. 
•lfi‘1 • 2V W H 711— PA .TAMES, UAG- 
(!A0I, IV and miAAiwur.r., t, j.t , re/rererf to. 
X,, In re, X. v Y. (1899) ns I, ,J Ch. 205 , 
[1899] 1 Oh 521. , SO lj T lilt . 17 W 11 
.115— 0 A L1NDI.HY, Al.it, Until! Illld V, 
„ WILLIAM K, L J.T , r.cpla l ill'll, 

V v. l'\ (1902) 71 r,. ,1 Oh. 115 , [1902] 1 Ch. 

lias 

I. 1 Alt IV u tiL, ,i — The iTinci pies on which the 
Court nclH m twos of tins class are well settled 
First, the father’s religion is prim A pine, the 
infant’s religion — religio leqmtur quit mu — and 
the guardian's duty is to see that the ward is 
brought up m that religion, and is safeguarded 
against disturbing iniiuenccs by any one holding 
tlic tends of a diftorentl'aith — Newbcvg , In re, and 
Jicsant, In re [Secondly, tlio Court, in consideirag 
thu question of guardianship has regard before all 
ihiugs io the infant’s welfare It has regaid, of 
course, to the lights of the fothui and ijiothoi, hut 
the essential requh emonts of the infant aie para- 
mount — - Curtin, In re ( supra , col 1317) Thirdly, 
it, is by no means m cases of misaoiiilnot only 
that the Court iuloiferes to i omove a guardian 
Thus, in A , In re, A" v I", which was cited as 
an nulliority in favour of the guardian, which 
really lias no application, the (' A held on the 
fads that there was nothing calculated to pie- 
iudicc tile infant, m that case — p. I l(i 

Anil see judgment at length 
Newbery, In re, and P, v. F , discussed. 

Grey, In io [1902] 2 Ir. B. 684 — k.b.d 
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Morris v dolman (1812) 18 Ves 437; 11 
B B 280, distinguish'd 
Clarice r Trice (1819) 2 WiIr. 167 ; 18 B B 
169.— L.O 

MOrri*. v. dolman and dlarke v Price, 

diseussed. 

Kemble v Kean (1829) fi Siin. S33 ; 38 B B. 
1 26, — 4H ADWBLL, V.-O. And tec post, col. 1322. 
Morris v Colman, explained. * 
Kimberley i\ Jennings (1830) 6 L J. Oh. 116 ; 

0 Sljn. S-jj}; 35J1. B 130 — SHAD WELL, V.-O 

Kimberley v Jennings, explained. 

Morris v dolman and dlarke v. Price, 
applied 

Dietrichsen r Onbbum (1846) 2 Ph. 62 ; 1 
Coop, t Cott, 72 , 10 Jur. (501 — cotteniiam, l o. 
Kemble v Kean and Kimberley v. Jennings, 

disapproved, 

Morris v. dolman, explained. 
dlarke v Prioe, not applied, 

Martin v Nutkin (1724) 2 P. Wins. 2G6 ; 
Barret v, Blngrave (1800) 6 Ves. 566 ; 
Collins v, Plumb (1810) 1C Ves. 464 , 
10 B K 214; Hooper v, Brodridt (US-IO) 
i) L. J. Cb. 321 ; 11 Him. 47 , Smith v 
Eminent (1818) 2 Swunst 330 , Hills v. 
droll (1845) 14 L. J. C’b 444, 2 Ph. 60 
— lyndhurst, L O. (and, see col 1323) , and 
Dietrichsen v. Cabburn (supra), discussed. 
* Lumley r, Wagner 41362) 21 L J Ch 898 ; 

1 Do U. M & O 604 ; 16 Jur. 871 —ST 
LEONARDS. L O. ; atliimimj 6 lie G & Km. 846 
— PARKER, Y^o. .And see post, cols. 1323 — 1326. 


dlarke v. Prioe, applied. 

Moms v. Colman, discussed. 

Merchants’ Trading Co r. Bannei (1871) 40 
L..J Ch. 615 ; L B 12 Eq. IS ,,21 L T 801 ; 
1!) W. R 707, — ROAIILLY, M n.„ 

Kimberley v. Jennings, discussed 
Cornwall r Hawkins (1872) 4] L. J. Ch 136 
26 L T 607 , 20 W. E. 653 . — iviokens, v -o 
D ietrichsen v. Cabbum ( supra ), explained. 
Donnells' Bennett (1883) 52 L. J. Ch. 414 : 22 
Ch D 835 (post, col. 1324). 

Collins v glumb (supra), distinguished. 

Catt r Towle (pint). 

Hooper v. Brodrick (supra), discussed ’ 
Nuneaton Local Board v General Sewage Co 
(1875) 11 L. J. Ch.561 ; L. R. 20 Eq 127 — 
BACON, V.-O. 

(Jervaie v Edwards (1842) 2 Dr & War. 80 ; 

1 Con. & L 242 , 4 Ir Eq E. 555 — SCGDEN, 

L 0. ; distinguished, Bigby r G. W. By (1846) 
15 L J. Ch 266; 10 Jur 488; 1 Railw Cass. 
176, 190 — WIG-RAM, V.-O.; reversed, L.C (see 
“ Bailway ”) , adhered, to, Lumley r. Wagner 
(supra, col 1321) , approved, Blackett e. Bates 
(post, col. 1323). 

Lumley v. Wagner (supra), not applied, John- 
son v. Shrewsbury and Birmingham By. (1853^ 
22 L J Ch 921 , 3 De G II. & G 914 , 17 
Jur. 1015 — l .tj , distinguished, South Wales 
By r Wythcs (1854) 24 L J Ch 87 , 5 De 
G M & G 880 ; 3 Eq B 153 ; 3 W B. 133 — 
L.JJ ; Merchants’ Trading Co r Bannei (supra). 
Webster v. DiUon (1857) 3 Jur (n s ) 432 — 
WOOD, v -o., approved 

Heathcote v North Staffordshire By, (1850) 
20 I, J Ch. 82 , 2 Mac. is G. 100.— 
oottenhaMjL o , and Lumley v Wagnes, 
referred to. ' » ® 

De Mattos r Gibson (1869) 28 L. J. Ch. 198 ; 

4 DeG. & J 276 ; 5 Jur. (ns) 347 , 7 W E 152 
— CHELMSFORD, LO. And see & C (1858) 28 
L J Ch 165 — L jj And, post, ool. 1328. 

Webster v Dillon, referred to, Montague r. 
Flockton (post, col. 1324) , Whitwood Chemical 
Co r. Hardman (post, eol. 1325) ° 

Heathoote v North Staffordshire By,, referred, 
to, Steele v North Metropolitan By (1867) 36 
L J Ch 540 , L. E 2 Ch 237 , 16 L X. 192 ; 15 
W. B 697— L.o ; principle applied, Fothergill v 
Howland (1873) 13 L J 011 25 2 ; L. B 17 Eq 132 
(post, col 1324] , commented on, Manchestei Ship 
Canal Co i . Manchester Racecourse Co (1901) 
70 L J Ch 468 ; [1901] 2 Cli 37— 0. A .(post, 
col. 1326) 

Hills v. Croll (supra), appealed. 

Blackett r. Bates (1865) 35 L. J. Oh. 324, 
L B 1 Ch. 117— L.o. (post, col 1323). 

Holmes v Eastern Counties By. (JS57) 3 
K & J 675 ; 8 Jur (n s) 737. -V -g ; and 
Lumley v Wagner, principle applied 
Hills v Croll, observed on and doubted 
Catt r Tomle (I860) 38 L J. Oh. 605 ; L. B. 
4 Ch 654 ; 21 L T. 188 
belwyn, l j.— A t soma futyue period of this 
cause, upon a motion, as in Hills v. Croll, or at 
the hearing#if the cause, circumstances may be 
shown which render itimpioper for the Offurt to 
interfere ; it may be shown either that the 
plaintiff has placed himself m such a situation 
that he ought not to be allowed to exercise his 
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light, or that the defendant had not notiee of 
the covenant when he purchased the property, 
jnd then possibly JhlU v Cmll may have some 
application, though, in my opinion, it is veiy 
difficult to lecqpcilo that ease with I, u mini v 
Wagner , -nlnch has been lepeatedlv followed, 
and if Hill' v ( 'mil is to stand with that case 
at all, it can only he upon its paiticnlar ciiouiu- 
stances — p fifiO 

GIFFARD, T, ,i — With lespect to Hills v Civil, 
that case, as was said by bold St Leonards in 
lus judgment m Lmnley v Wagner, was decided 
according to its paiticnlar ciicn instances Unless 
it is to be taken as laying down Tint the Point is 
ta refuse to act on a negative covenant wherever 
there is a correlative obligation wlneli it cannot 
enforce. It does not apply , if it is taken as going 
that length, it is contiary to Lmnley v Wagner, 
and must be considered as overruled — p G02. 

Holmes v. Eastern Counties By (supni), dis- 
tinguished . 

Greenhill r Isle of Wight, &c , By. (1871) 23 
L. T 8S5; 1!)W E 345.— MALIKS, V.-C 
Hills v. Croll, referred ta, Bowen ? Hall 
(1881) 50 L J Q B. 305 , (, Q B. D 333 , 44 
L. T. 75 , 2!) W. R. 307; 45 J. P 373— 0. A. 
(see judgment of selborke, l.o.) ; th tcussal, 

• Donnell r, Bennett (1883) 52 L J Oh 414, 
22 Ch D 8 35 (post, col 1321) 

Catt v Xourle (supra'), referred In, Lnkcr r 
Dennis (1877) 17 L. J Ch 174, 7 Oh D. 227 , 
87 L T 827 , 26 W. E. 167 —fry, J . Zetland 
(Eail) r Hj slop (1882) 7 App. Cas 427 — 
h h (sc.) ; th onus led, Donnell v. Bennett ( post, 
col 1 324) , referred to, Metropolitan Electric 
Supply Co. r Gmdei (1001) 70 L J. Ch 802 , 
§ [1901] 2 Ch. 790 (post, col 1326) 

• Blackett v. Bates (1805) 35 L J Ch. 324 ; L B 
1 Oh. 117 , 12 Jur. (NR) 151 , 13 L. T. 050 , 14 
W E 319 — ORANWOMTH, L C. , ret rising 34 L J. 
Ch. 615 ; 2 H. & M 270 ; 11 ,Tur. (N.S ) 500 , 12 
L T.^44, 13 W. E. 730 — wood, v-c. , distin- 
guished, Wolverhampton and Walsall By r. L 
St N W. Ey. (post) ; applied, Phipps r Jackson 
' (1887) 50. L. J Ch. 550, 33 W. E. 378.— 
STIRLING, J 

Burnley y, Wagner (col 1321), considered. 
Montague r. Flockton (post, col. 1324) 

Be Mattos v. Gibson (supra, col 1322), referred 
to, Catt i’. Tonrle (supra, col. 1322) , distin- 
guished, Greenhill i. Isle of Wight, &c, Ey, 
(supra ) ; referred to, Montague i Flockton 
(post, col. 1824) , Luker r Dennis (supra) , 
The Celtic King (1894) 63 L J.Adm. 37 ; [1894] 
P 175 , 6 E. 754 • 70 L. T. 562 , 7 Asp M. C 
440 . — bahnbs, .T ; Wliitwood Chemical Co v. 
Hardman (1S01) 60 L J Cli 428 ; [1891] 2 Ch 
416. — O.A. (post, col 1325) , distinguished, Buck- 
nail r. Tatenj (1900) S3 L. T. 121— O A. A. L. 
Bira?H and v. WILLIAMS, L JJ 

Burnley v Wagner, considered. 

Wolverhampton raid Walsall Ey, r L & N W 
lly. (1873) L E. 16 Kq 433 , 43 L J Ch. 131 

SELBOBNE,«>.C. (for ItOMILLY, MB.) —Wltll 
regard to Lmnley y Wagner, to which reference 
was made, really when It comes in be examined 
it isliot a case which tends In any way to limit the 
ordinary jurisdiction of this Couit to do justice 
between parties by way of injunction It was 
. Bought in that case to enlarge the jurisdiction on 


a highly artificial and technical ground, and to 
extend it to an ordinary case Of lnjfng and service, 
which is not piopcrlya ease of specific’ pel Lomi- 
ancc , iho technical distinction being made (lint 
if you find the w on l “not” m ihc agreement— 
“I will not do a thing” — as Well as the wolds 
“I will,” even all hough the negative ierm might 
have been implied from iho positive, jet the, 
Court, refusing to act on an implication of tlio 
negative, will act on the expression of it, I enfi 
only say that I should think it the safer and tho 
better nde, it it should eventually be adopted by 
this Couit, tolook in allsuch cases to the substance 
and not, to tho foim. ii the substance of the 
agreement is such that it would 1* violated by 
doing the thing sought to be prevented, then tho 
question will raise, whctliei this is the Court to 
come to for a remedy If it is, 1 cannot think 
that ought to depend on tho uso of a negative 
rather than an affiiiuativo form of expression. 
If, on the other hand, the substance of fclic thing 
is such tljpt the remedy ought to ho sought else- 
where, then J do not tlihik tho form ought to he 
changed by the use of a negative lather than an 
affirmative. — p 440. 

Burnley v Wagner, applied, Warne r Rout- 
ledge (1871) 43 L J Ch (501 , B E 18 Eq. 497, 
30 L. T. 857 . 22 W Ii. 750,— JJIRSHT,, M.R. , 
referral to, Boweu r. Hall (supra, col, 1328). 
Fothergill v. Rowland (1873) 43 B J. Ch 
252 ; L E 17 Eq 132 ; 29 L T. 4 14 , 22 
W R 42— JERHBT,, MR , and Wolver- 
hampton and Walsall Ry v. B. & N, W. 
Ey., considered And see col. 1325 
Burnley v Wagner, explained t 

Donnell r. Bennett (1883) 22 Ch. D 835 ; 52 
B J Ch ill; 48 B. T 08, 31 W. Ii. 310; 47 
|J P 342 

PRY, J. — It appeals to me that the tendency of 
recent decisions, and especially Fothergill v 
Ruioland and Wuherhampton and Walsall lly. 
y. L. iV W lly. is towards this view— that 
the Court ought to look at what is tto nature of 
the contract between the parties [rthat if the 
contract as a whole is the subject of equitable 
jurisdiction, then an injunction may be granted 
in suppoit of the contract wliotCer it contain or 
does not contain a negative stipulation , hut that 
if, on the other hand, the breach of the contract 
is pioperly satisfied by damages, tljgp that the 
Court ought not to mtcifcre whether there ho or 
be not the negative stipulation r That, I say, 
appears to me to be the point, towards which the 
authorities are tending, and I cannot help saying 
that m my judgment that would furnish a proper 
lme by which to divide the cases Ilut the ques- 
tion which 1 have to determine is not whether that 
ought to he the way m which the line should be 
laid down, but whethei it lias been so laid down by 
the authorities which aie binding on me — p SS7. 

-Anti see post, eol 1325. 

Tech ter v. Montgomery (1803) 33 Bcav, 22. 

— ROMILLY, M r , referral to 

Mofltagnc i- Flockton (1873) 42 B. J. Cli 077 ; 
B E. 10 Eq. 189 , 28 B. T 580 , 21 W. E. 068 — 
MALINS, v -O And see post, col 1325. 

Feohter v Montgomery, distinguished. 

Donnell v Bennett, referred to, 

^ Giimston v Cunniigha : m (1893) [1394] 'l 

wills, j.— It is certainly true, as has been 
argued, that the Court will, deejme to interfere 
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by injunction wlieie the plaintiff tails to do that Ehrmann r. Bartholomew (1S9S) B7 L .T Ch 
which he has pnomised to do as pait of the con- 819 , [1898] 1 Ch. 671 , 78 I, T 616 • 46 W II 
tract An mst.'kice of this is affoidcd by Hechter 609. 

v. Montgomery. . . In that case the plaintiff ROMEK, J. — In my opinion the mi unction askct? 
was bound to give the defendant a reasonable for by the notice of motion ought not to be 
oppoitumly of acting, and failed to do so,— gianted. The application is bated on clause 8 
!>• _ of the agreement between the parties, which 

\V "RIGHT, j — The contract contains a negative contains a negative stipulation, and so far dis- 
stipulntion^which the plaintiff seelo, to enforce tingmshcs this case fiom that of Whitwood, 
hy injunction. Until the decision in Donnell v Cliemwal Co. v Hardman , As the pi esent 
Bennett, the doctiine m accordance with which M.E stated in Whitwood Chemical Co v Hard- 
such stipulations weio enfoiccd by injunction man, cases wheie negative stipulations m con- 
was seriously mteifered with by the supposed tracts of service are enforced by the Com t ought 
rule that, where there could be no deciee for not to be extended, and aie to be legarded as 
specific pcifcYmnnoa of n contract on the one anomalies whifli it would be very dangerous to , 
side, there ought to be no injunction on the otliei extend. To enforce such a general negatifls 
side ■, hut since the decision m Donnell v Bennett stipulation as I find here would be, in my opinion, 
tins view has been somewhat altered — p 132 a dangerous extension, for here the stipulation 
... . , ,, , , extends to business of any kind, while the nega- 

Eothergi.ll v Rowland (supra ), discussed tive stipulations enforced in the pnoi cases, sueli 

«»---* »■«*»> 

778 ; 70 L T 276 , tt V E si) , 58 J»r 878.- ” 1 J! " 

KEKEWICJH, .T. Lumley v Wagner, referred to 

Robinson (William) & Co, Ltd r Heuer 

W olverhamp ton and W alsall Ry v L„&N W. (1898) 67 L J. Ch. 644 , [1898] 2 Ch 451 : 79 
By (supra), referred to. L T 281 ; 47 W R. 34.— c a. lindley, m r., 

Tailby e. Omoial Receiver (1888) 58 L .T Q B. chitty and COLLINS, L jj . reverting [1898] 1 
75, 13 App. ( 0as 523; GO L T 102, 37 W. R Ch. 071 — north, j (who had lefused an 
613,— if. I, (is); Whitwood Chemical Co r. injunction on the authority of Ehrmann v, 
Hardman (poet). Bartholomew, supra). 

Burnley v. Wagner (supra), discussed. Ryan v. Mutual Tontine Westminster 

Montague v. Flookton (ooi. 1324), dn>- Chambere Association (supra, col. 1325), 

appro red. Lumley v Wagner, and Whitwood Chemioal 

Wildwood Chemical Co v. Hardman (1891) 00 Oo, v, Hardman (supra), applied 

\ ,1. Ch, 428 , [1891] 2 Ch. 116 ; 04 L T. 716 , Alexander v Mansions Biopnetary, Ltd. (1900) 

39 W. R, 433 — 0,A. LINDLEY and KAY, L.jj 16 Times L R 131 — STIRLING, j 
And see post, ool 1326. Ryan v Mutual Tontine Westminster 

Lumley v. Wagner, referred to „ , Chambers Association, discussed. 

Evan v. Mutual Ton tine WestnuUBter Chambers Wolverhampton Corpomtion i . Emmons (lJOn 
Association (1892) 62 L J Ch 232; [1893] 1 70 L 3 K B 429 1; [1901] 1 K. B 5^;84L.f 
Ch, 116 ; 2 R. 150 , 67 L T. 820 ; 41 W, R 140. i07 • 49 W R o6d— C.A A. 1 , sftfTH, M R„ 

— a.A. E9HEII, m.r , LOPES and kay, l ,TJ ; roiers - collins and romer, l jj. 

nq 61.L 4j0h. 395 , [1S92] 1 Ch. 427 ; 6« L. T. Lumley v Wagner, principle appheff 1 

27*7 , 40 W. R. 379 —A, L. smith, j. (sitting for 'Manchester Ship Canal Co. r Manchester Race- 

KOJIER, J.) And see poet, ool 1826 course Co (1901) 70 L J Ch 468 , [1901] 2 Ch. 

, . , , . 37 , 84 L T. 436 ; 49 W R. 418.— C^A RIGBY, 

Lumley v* Wagner, distinguished, and not v . w ILLIAMS and Stirling, l.jj 

Donnell v. Bennett (col. 1324), referred to. Whitwood Chemioal Co. v Hardman, em- 
Fothaigill _v Rowland (supra, col. 1824), plained. 

Wolverhampton and Walsall Ry. v L. & lumley v Wagner, referred to. 

I gr, xlr nnrl It van v Mutual Tontme Metropolitan Electric Supply Co. i GmcltT 

Davis r Foreman (1894) 64 L. J. Ch 187; See judgment. 

[1894] 3 Ch. 654 ; 8 R. 726 , 43 W R. 1G8.— Metropolitan Eleotrio Supply Co. v. Ginder, 
kekewioh, J. referred to 

_ , ... „ , . , . , , Husey i> London Electiic Supply Cotporation 

Fothergill v. Rowland (distinguished / 1902J yj i,, j Ch. 313 ; [1902] 1 Ch 411 , SB 

Wolverhampton and Walsall Ry. v. L. & ^ T J 16( . . B o W. R 420.— C A. V. williams, 

^ aTlci D0Iine11 T - B STIRLING and COZENS-HARDY, L.JJ. 

Metropolitan Eleotrio Supply Co v Ginder East Lancashire Ry, v HatterBlejr (1S49) 8 
(1901) 70 L J. Ch SG2 (post, col. 1326). * Hare 72, considered 

* o Rule r. The Queen (1872) L. R. 14 Eq 5 j8. 

Lumloy v. Wagner, distinguished wiokicns, v.-c — East Lancashire Jtg. v 

Whitwood Chemical Co, v Hardman (supra), flatter slug, the only authoiity ijhieh wa8 cited 
applied. for it, seems, I agree with'* Sir Roundell Palmer, 

Mutual Reserve Fund Life Association v. New to have pl . 0 qeeded to some extent on the consent 
.York Life Insurance Co and Harvey (1896)75 QJ , 0 f the parties. It is not#t all 

L. T. 528— O. A. LINDLSY and A. L SMITH, L.JJ cleaJ tQ me thaOWigram, V-C„ would or could 

iijr- - arsnisswf 


stood on then extreme lights : and there w 
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least cnnsent enough to make an appeal impos- 
sible Moreover, it was a single case , and a part 
of the reasoning m the jndgment was, I think, 
‘.lot onfanly criticised by Sn Bounded Palmer 
It was, no doubt, suggested by the Solicitor- 
Geneinl that this is a trespass in respect of 
which the Courts of law would, ra the existing 
state of the law, grant an injunction in an action 
of trespass The mere fact that it is a continuing 
trespass, in the sense in which tins is a continu- 
ing trespass, seems to me in no way conclusive , 
and I should obseive that the power of the 
Courts of law to grant an injunction in a case 
of this sort, is rather agamst*than in favour 
of the supposition, that the Couft of Chancery 
Ifaa the jurisdiction Certainly I decline for the 
first time to hold that there is such a jurisdiction , 
though I entnely agree with the Solicitor-General 
that it would be very convenient, and that it 
would be very much better if the Court bad it. — 

р. 570. 

Frewin v lewis (1838) 4 Myl & Cr. 249.— 
cottenham, l o. , reiernnq 9 Sim. 00 — V -0. , 
approved and adopted, Oldaker i . Hunt (1855) 6 
De G M & G 376 ; l Jur (ns) 785 ; 3 Eq R 
671 1 3 if H 297 — knight brucb and turner, 

LJJ. and CRrSSWELL and V. WILLIAMS, JJ ; 
refen ed to, Att.-Gen v. Manchester (Bishop) 
,(1867) L. E 8 Eq 436 , 15 L. T 64G , 15 W U 

673 — STUART, V-0 

Shaw v, Jersey (Earl) (1879) 48LJCP 
308 , 4 0. P D. 120, 359 , 28 W B 142 — 
Coleridge, o. J . and Denman, j. , affirmed , 
O.A. BRETT, COTTON and THESIGER, L. JJ , 
approved. 

Quarts Hill Consolidated Gold Mining Oo. r 
Beall (1882) 51 L. J. Ch 874 , 20 Ch. D 501 ; 40 
L. T. 746 , 30 W. B. 583 — c A. JESSEL, m.e , 
•baggallay and lindley, l jj. 

* Quartz hill Consolidated Gold Mining Co. v 
Beall, principle applied , Armstrong r Armit, 
(1886) 2 Times L. B. 887 — ooleridge, o. j. and 
DENMAN , J , Poulett (pthei wise Hinton) i. 
Cbatto and Wwdus (1887) 4 Times L. E. 35. — 
ohitty, J. ; referred to, Pollard v. Photographic 
Co (1888) 68 L. J Ob. 261 , 40 Ch D 346 ; 60 
L. T. 418 ; *37 W. R 266 —NORTH, j. , adopted , 
Bonnard r. Perryman (1891) 60 L. J. Oh. 617 , 
[1891] 2 Cb. 269.— c.A (post, col. 1333) 

Day v. Brownrigg (1878) 48 L. J. Ch 178 , 
10 Ch D 294 , 39 L T. 563 , 27 W R 
217 — O A. JESSEL, M.R, JAMES and 
thesiger, L.jj ; merging 39 L T. 226 
— HALINS, Y -o , approiea 

Quartz Hill Consolidated Gold Mining Co ®. 
Beall (1S82) 61 L. J. Ch 874 , 20 Ch. D 601 — 

с. A. (supra). 

Day v. Brownrigg, dwta approved. 

North London By. t. G. N. By. (post, col 1328). 

Day y. Brownrigg, applied. 

Street r. Union Bank of Spam (1885) 30 Ch. D 
156 ; 56 L J. Ch 31 , 53 L. T 262 , 33 W. B. 
901. 

P EAR SON, J. — I think I should he doing what 
both the late ,111 B and the L.JJ, m Day v 
Brownrigg, thought would he gomg beyond the 
jurisdiction of the Court if I were to grant an 
injunction where there was no attempt to inter- 
fere with trade ; no legal injury done ; but 
wh ere there simply was a matter of inconvenience 


Beddow v. Beddow (1878) 47 L .T. Ch 588 ; 

!) Ch. D 89 , 2G W. B 570 .-JESSEL, M.R , 
approved *• 

Quartz Hill Consolidated Gold Mining Oo, r 
Beall (1882) 20 Ch D 501 — c A (supra) 

Aslatt v. Southampton Corporation (1880) 
50 L J. Ch 31 , 16 (111. D. 143 , 43 
L. T 461, 29 W E 117.— J1JBSEL, m.r.,' 
not applied r 

Donahoo v Local Government Board (1882) 
46 L. T 300 , 30 W, E»334 -PRY, J. 

Aslatt v. Southampton Corporation, ,ques- 
• turned 

Malmesbury By. v Budd (187ft) 15 L J Ch. 
271 , 2 Ch D 113 .— jessel, M.R. , and 
Beddow v Beddow, explained, 

Gaskin v Bails (1879) 13 Oh D. 824 ; 28 
W B 552— O A JAMES, BAGG ALLAY 

and thesiger, l jj,, dicta approved. 

North London By v G N. By (1883) ll 
Q B D 30 , 52 L J. Q B 380 , 48 L T 695 ; 
31 W R %90 — 0 A. 

brett, L J —No ease has, I think, gone beyond 
what my own views on the subject me, unless 
it be Atlutt v Southampton Corporation, whom 
apparently an injunction was granted in a ease 
in which no Comt before the Judicature Act 
would have granted an injunction ; hut 1 it is not 
a case in which before the Judicature Act no 
Court would have given any remedy, because 
obviously before that Act there was a remedy by 
a quo warranto In Malmesbury By v Budd 
the M.R issued an injunction, but it was on the 
ground that the aibitiator had been guilty of 
corruption And m Beddow v Beddow tlje 
M R also Issued an Injunction, but that was on 
the ground that the aibitiator had boon guilty 
of misconduct , the misconduct in llmt oase 
being that the arbitrator, after he had assumed 
his authority as arbitrator, had become Indobtod 
to one of the suitors without the knowledge of 
the other side . Now I will not entei upon the 
oase of Medley v Bates (post, col 1331), because 
it is one about which thei e has beewKSnsirlerable 
discussion, and it is one about which the M.R, 
himself has said that he did not think he had 
so expressed himself as to make what he intended 
as clear as almost all his judgments are There- 
fore the only ease which goes beyond my own 
personal inclination as to the construction of 
this section is Aslatt v. Southampton tTiportitwn, 
and I doubt whether that oase is rightly decided , 
but it is not now necessary to deteimme this 
It seems to me that the dwta of James and 
Thesiger, LJJ, in Day v Brownrigg (supra. 
col 1327) and Gasilin ' v Balls are quite suffi- 
cient if authority were wanted for what we are 
now deciding — p .37. 
ootton, l J to the same eflect 
And see “ Arbitration ” (supra, ool. 54). 

Beddow v. Beddow, referred to 
Jackson u Bany By. (1892) [18931 1 Oh, 238 ; 
2 R. 207 , 08 L. T 472 ; 9 Times L. R 90 —O A 
LINDLEY and BOWEN, L.JJ J A L. SMITn, L.J, 
dissenting. 

Aslatt v. Southampton Corporation (supra), 
considered 

Richardson v Methley School Board (1898) 62 
L J Ch 943 , [1893J 3 Ch. 510 , SB 701 , 09* 
L T. 308 ; 42 W. B. 27.— kbkEWIOH, J. | 
Southey v Sherwood (1817) 2 Menv, 435,— 
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(1R2G) 5 B. & C 173; 29 R. R 207, 210; 
inferred to, Mriljgan r M'Ailam (1866) 36 L J 
Ch. 22S -Wood, y.-c ; Pol laid r Photographic 
Co (1888) 58 L J Ch 251 , 10 Cli I) 315 (*w}jw„ 

Burnett v Chetwoocl (l 720) 2 Mer 111, n . . 
» and lfcu Boat v Beresford (1810) 2 Campb 
511 , II R B 782, disapproved 

" Gee y Pritchard (1S18) 2 Swanst. 414, 19 
R R 87, apprmrd n 

Bank of England v Anderson (1837) 7 L J 
Ch. 265; 2 Keen 328 — langdale, m r • 
Clark v^reeman (1818) 17 L J. Ch, 142 , 
11 Beav. 112, 12 Jur 119 — langdale, 
M.n.(andsre post, cols 1330—1382), Martin 
v. Wright (1833) G Sim 297 , 38 R R. 120 
■ — shadwell, v -o, , Farina v. Silvarlook 
(1855) 21 L J Ch 632, 1 K. & J. 509 , 
3 W, R. 532 ; S 0 1 K. & J 650 , 3 
Eq. It 883 , 3 W R. 352,— WOOD, v -C. , 
reversed on one point, (1856) 26 h J Ch 
11 , 0 De G M, & (1, 211 , 2 ,Tm (n.S.) 
1008 ; 4 \V, R 731.— oranworth, l.o. , 
and Routh v Webster (1817) 10 Besw 561 
— Jr R , distinguished. And sec post , cols 
1330—1332. 

Austria (Emperoi) r. Day (1861) 30 L J. Ch. 
690 , 3 De (1 V k J. 217 , 7 Jui. (Ns) 639 , 4 
L. T. 194 ! 9 W R. 712,— O. A, CAMPBELL, LO , 
KNIGHT BRUOE and TURNER, L,JJ. 

Austria (Emperor) y. Day, referred to, A ins- 
worth v. Walmsley (1866) 35 L J Ch 362 , 
L It: 1 Eq 518 ; 12 Jur (N.8.) 205 , 14 L T. 
220; 14 W R, 363 .— wood, v-o , Pattison v. 
Gilfoid (1874) 43 L, J Ch 524 , L, R. 18 Eq 259 , 
22 W. R, 673 — JESSEL, M n. , Hole i. Bradbury 
(1879) 48 L. J. Ch. 673 ; 1 2 Oh D 886 . 41 L. T 
158, 250 . 28 W R. 39 ,— pry, j , Rivibre’s Trade 
Mark, In le (post, col. 1331) , Stevens r Chown 
(1901) 70 L. J Oil. 671 , [1901] i Ch. 894 , 84 
L. T 796 ; 19 W. R 460 , 66 J P. 470.— PAR- 
well, ,t," ATri see post 

Clark v. Freeman (supra), commented on, Max- 
well v. Hogg (1867) 36 L, J Ch. 433 , L R. 2 Ch. 
307 ; 16 L. T 130 ; 15 W. R. 467 .— turi^er and 
OAIRNS, L, JJ, 

Rffg, -TTbruift (1867) 16 L. T. 855 — BBAM- 
WELL, B,, approved, 

Gee v. Pritchard (supra), Austria (Emperor) 
y. Day, and Maoaulay y. Shaokell (1827) 
1 Bligh (N.S) 90 — H.L (E). ELDON, 
L.O, , affirming S. C. nom. Sliaclcell i> 
Maoaulay (1824) 3 L. J (0.8.) Oh. 27.— 
L.O , dismissed and applied. 

Clark v. Freeman, commented on. 

South v. Webster, referred to. 

Springhead Spinning Co. r. Riley (1868) 87 
Ij, J Ch. 889 ; L R 6 Eq. 551 ; 19 L T. 64 ; 16 
W. R. 1138.— MALINS, V -0. And see col. 1331 . 

Maoaulay v Shaokell, dismissed 

Hilli). Campbell (1875)44 L. J C P 97 , L R. 
10 0. P. 222, 247 ; 32 L. T 59 ; 23 W. R. 336 — 
o.p, See judgment of coleridge, c j. 

' Routh v. Webster and Springhead Spin- 
ning Co y. Riley (supra), applied 

Dixon v* Holden (1869) L. E. 7 Eq. 488 , 20 
L. T, 367 ; 17 R. A82.— MALINS, Y -0. 


Dixon v. Holden, followed 
Rollins r Hints (1872) 41 L J Ch 338 . L R 
13 Eq 355, 26 L T 50, 20 W R 287—, 
MALINS, V.-O. 

Dixon y Holden, ol ’nerved on. 

Mulkem r. Ward (1872) L. R 13 Ec. 619 , 41 
L J Ch 464 26 L T. 831 
WIOKEN8, v -o.— But for this case I should 
have considered it perfectly well settled that 
the Court of Chancery will not lestrsin by 
injunction the publication of a libel What 
was said by Lojil Ellenborough m Buhost v 
Beresford (svpw j, “ that the L O. would grant 
an injunction against the exhibition of a libellous, 
picture,” has been expressly disavowed bv Lord 
Campbell m Austria ((Emperor) v Bay (supra), 
and is inconsistent with the dictum o£ Loid 
Eldon in Bee v Pritchard (supra), with that of 
Lord Langdoloiu Clark v Freeman (supra),mil 
with that of Sn L Shndwcll m Martin y Wright 
(supra) , and, lastly, it seems to me inconsistent 
with what may be clearly discovered to have been 
Lord Cottenham’s opinion m Fleming v Kewtan 
((1848) 1 H L Cas 363) , for which opinion, it 
may be observed, he gives very strong reasons 
Bimon v. Bolden has introduced a rule which, if 
not contiaiy to the doctrine of these cases, affords 
at leaBt a very mateiial qualification of it It , 
was laid down m that case that the Court will 
restrain the publication of a libel where it affects 
property or tho potentiality of acquuing propel ty, 
at least where the potentiality of acqumng 
property is‘ professional or commercial It is 
not for me to say that the rule so laid down is 
erroneous ; but I think it was wholly new, and 
that nothing whatever was said in Austria 
(Emperor) v Bay, or in any other case, except 
possibly in the peculiar and very different case of , 
Springhead Spinning Co. v. Jtiloy (suprg), which^ 
supports it in any way. 

Routh v Webster (supra) and Clark v. 
•Freeman (col 1328), approved <» 

Dixon v. Holden and Springhead Spinning 
Co. v. Riley, disapproved 
Prudential Assurance Co. i. Knott (1875) 
L. R. 10 Ch 142 , 44 L J Ch 192 ,^3 W R 
249 , 31 L T 866,— O A 
OAIRNS, LC (after leferrmg to Gee v. Prit- 
chard (supra, col 1820), Austria ( Empero ’•) v. 
Bay (supra), Clark v Freeman, Martin v. 
Wright (col 1329), Mulkem v. Ward (supra), 
and Fleming v Wewton (supra), continued . 
The only shadow of authority the other way 
is in Btteon v, Bolden, decided by Malins, Y.-O. 
in the year 1869. I say nothing about the 
decision in that particular case, and I do not 
mean to say that the decision is not capable 
of being maintained. It professes to proceed 
mainly upon a case of Booth v. Webster, because 
I observe that the Y -C Bays (at p 493), 11 Month 
v Webster is an authority going the whole 
length of what is asked here In that case a 
joint stock company was established, having 
for its only obiect the carrying passengers by 
steamboat and omnibus at a cheap rate The 
defendants, the provisional -directors, had pub- 
lished prospectuses in which the name of the 
plaintiff was msed without his authority as a 
trustee of the company. They also paid moffeys 
into the bankers of tije company to the plaintiff’s 
account as trustee." That case appeals, if I may 
say so, to have been quite rightly decided. The 
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difficulties in which the plaintiff might. have 
been placed, especially at the time when that 
case was decided, looking at what was supposed 
•then to be the state of the law as to such 
undertakings, are obvious ; and he was held 
entitled to lestftun, not any libel, for there was 
no libel, but that impiopei and unauthorised 
use of his name It was upon the authority of 
that case that Dixon v Holden was professed to 
be decided , but the V.-(J went further, and said 
this (at p 492) “ The business of a meiehant is 

about the most valuable kind of property that 
he can well have Here it is the source of his 
fortune, and, therefoie, to bt injured m his 
business is to be injured in lus property But I 
|o further, and say, if it had only injured his 
reputation it is withm the jurisdiction of this 
Court to stop the publication of a libel of this 
description, which goes to destioy his propeitv 
or his reputation, which is his property, and, if 
possible, more valuable than othei property In 
this case I go on general principle, and I am 
fm tiffed by authority (ieneral principle is in 
favour of it, but authority ih not wanting.” 
And fuithei on the V -0 says (atp 49 1) . “In 
the decision I ainve at I bog to be understood 
as laying down, that this Court has jurisdiction 
to prevent the publication of any letter, adver- 
tisement, oi othei document, which, if permitted 

* to go on, would have the effect of destroying the 
piopertyof another person, whether that consists 
of tangible or intangible propci ty, whether it 
consists of money oi leputation ” Now, in these 
opinions the Y -C. conceived that he was fortified 
by authority The authorities cited are, Firm i nq 
v. Aiewton, which appeals to me to bean authority 
exactly to the contrary . South v. Webster, which 
was an authority for preventing the impropei 
use of a man’s name against his will , Clark v 

• Freeman, where the injunction was refused and 
•wheie Idl'd Langdale said the Court would not 

interfeie to prevent a libel , and the only other 
case mentioned, Springhead Spuming Co. v, 
If/le/fr decided by the Y.-C himself, upon which 
of course the learned, judge must be taken to 
have expressed the same opinion as he expressed 
in Dixon v. Holden 1 am unable to accede to 
these general propositions They appeui to me 
to be at vaiiance with the settled practice and 
principles of this Court, and I cannot accept 
them as an authority for the present application. 
— p 146 jambs and melli&h, l jj. concurred. 

And see pint. 


1829), adhered to, Thorieyi Cattle Food r 
Massam (post) ; commented on and not applied, 
Temperton v Bussell (No. 1) (1893) 62 L. J 
Q B 300 , [1S9&] 1 Q. B. 435 , 4 R, 802 , 68 
L. T. 425; 41 W. B. 321.— O.A. ESHER, M.E., 
BINDLEY and BOWEN, L JJ. 


Clark v Freeman (supra, col. 1328), not 
approved.. 

Riviere's Trade Mark, In re (1884) 26 Ch. D 
48 ; 53 ti. J. Ch. 678 ; 50 L. T 763 ; 32 W. B 
390.— C, A. SELBOBNE, L C and COTTON, L J 
[ Cl arh v, JPre^man having been cited in 
argument to show that unlesB a person can be 
damaged m his business he ha% no ground of 
eomplSfnt,] 


having his name associated with a quack 
medicine 0 — p. 53. ■ 

Clark v. Freeman, referred to 
Pollard r Photographic Co (1888) 58 L, J, Ch. 
251 , 10 Ch. D 315 (supra, col. 1327) 

Routh v Webster (supra), followed. 

Clark v Freeman, oommrnted op. 

Walter r Ashton (1902) 71 L .1 Ch Slip , 
[1902] 2 Ch 282 , 87 L T. 190 ; IS Times L It. 
145 — BYIINE, J * 

Prudential Assurance Co, v Knott (supra, 

* col 1330), applied. 

Hammersmith Skating Rink Co i\ Dublin 
Skating Rink Co (1870) fit Lt 10 JSq 235, — 
CHATTERTON, V -C. 

Prudential Assuranoe Co. v. Knott, con- 
sidered 

Thorley’s C'attlo Food Co r. Massam (1877) 

G C'h D 582, 40 L J. Ch. 718. 

malins, v -o , although thinking that sect, 25, 
sub-sect 8, of the Judicature Act, 1873, con- 
trolled the decision in Frudential .1 svinuiee Co 
v. KndU, and that lie was not fettered by that 
case, or piovented from granting tin injunction, 
decided not to mtcifeve upon an liitoi locutory 
application. * 

Prudential Assurance Co. v. Knott and 
Thorley’s Cattle Food Co, v Massam, con- 
sidered 

Saxby r. hnstei brook and Hannaford (1878) 
SCf D 839 , 27 W. R. 188. 

Held by coleridge, c.j, and linpley, j 
that the Court lias powei to issue an injunction 
to restrain a defendant from publishing of the 
plaintiff, to the injury of his tindo, matter which 
has been found by a jury to bo libellous. 

Prudential Assurance Co, v Knott, referred 

Whiter Mcllin (1895) OIL J (ill 308; [1895] 
A C 151.— Hi (E ) (post, col ljJJJ) . 

Saxby v. Easterbrook, referred to 
Thoiley's Cattle Food Co v Massam (1880) 
14 Ch L> 763 ; 42 L T 851 ,»28 W. B, 906 — 
MALINSL V -0 , ajmued, C, A. JAMES, BAGG ALLAY 
and BR AM WELL, L JJ. 

Thorley’B Cattle Food Co»v. MSBaanf (1880) 
and Saxby v. Easterbrook, dismissed. 
Thomas Williams (1880) 49 L.,1 Oh 605 ; 14 
Ch D. 864 , 13 L T. 91 , 28 W B. 983.— PRY, J. 

Saxby v, Easterbrook, adopted 
Bonnard r Perryman (1891) 60 L. J, Ch, G17 , 
[1891] 2 Ch 269— o A. (past, col. 1333). 

Thorley's Cattle Food Co, v. Massam, referred 
to 

Hicks v Biooks (1880) 49 L. J Ch. 12 ; 15 
Ch. D. 22, 43 L. T 71; 29 W. R, 87.— O.A. 
JAMES, BAGGALLAY and BRAMWELL, L.JJ. 

fhorley’s Cattle Food Oo, v, Massam, dis- 
tinguished 

Halsey v Brotherhood (1881) 51 L J Ch.283; 
19 Ch. D. 886 , 45 L. T. 640 ; 30 W. R. 279,— c.A. 
COLERIDGE, O J., BAGGALLAY and UNDLEY, L.JJ. 


SELBORNE, L a.— That case has seldom been 
cited but to be disapproved. Could not a pro- 
fessional man be injured, in his profession by 


Thomas v Williams (supra), approved. 
Quartz Hill Consolidated Gold Mining Co. v. 
Beall (1882) 20 Ch, P, 501,— d.Afsupra, col 1327), 
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Thorley’s Cattle Food Co. v. Massam and 
Thomas V^Willmma, jin ample applied 
Hermimfi Long a Bean (1881) 63 L J Oh. 
1128 ; 20 011 1) 300; 61 D. T 442, 32 W R 
1)94 j 48 J l 1 708 — a a. cotton, bowen and 
j.’bv, i, j,t. Ami seo pout 
Thorloy’s Cattle Food Co. v Massam, followed, 
f?onth ITettfft Goal Co. e Not th Eastern News 
Association (1893) 03 L. J. Q 11 293 , [1891] 1 
Q 11. 133 , 9 R 240 , 00 L J. 814 , 42 W. R 322 , 

08 ,r P. 1 90 —O A. ESHER, M.R., LOPES and 
KAY, l iT.t. ; applied, Reddaway > Banham 
(1890) 00 L ,T (], Tl. 381 ; [1890] A. 0 199 , 74s 
L T 287; UW R 088— ll.T, (is.) 

Dicks v Brooks (supra), dimmed, Halsey ® 
Brotherhood (supra ) ; referred to, Burnett v 
Talc (1882) 40 L T 713 —KAY, J. ; Household 
p. Fan-burn (1881) 61 L T. 198.— KAY. J 

Marks v, Conservative Newspaper Co (1880) 

8 Times L R 244 — coberidims}, CJ ; 
doubted hij KHKEWIOH, J , Hill v. Hart 
Davres (1882)61 L J Ch 816 , 21 Ch D 
798. 47 L T 82. 31 W R ,22.— 
kay, j. ; and Hermann Loog y Beau 
(supra), dismissed. 

Coulson v, Coulson (1887) 3 Times L R. 
Hid- — C.A. TOSH Ell, Mil, BINDLEY and 
I, OPES, L JJ , approved 

Liverpool Household Stores Association v. 
Smith (1887) 67 L J 011 86 ; 37 Ch. D. 170 , 
67 1, T. 770; 58 L T. 204 , 36 W. R 486— C A 
cotton and lopes, l jj , affirm up kekewich, j. 

, Liverpool Household Stores Association v 
Snnth and Coulson v, Coulson, adopted 
Bonnard r. l’enyman (1891) 00 L J Ch 617, 
[1891] 2 Ch 209 , 66 L T 500 , 39 W R 435 , 

7 Times L R, 153.— C A. oobkhidiie, oj, 
E8HETI, M.R., BINDLEY, BOW15N and LOPES, L.JJ. , 
KAY, lj dissenting. 

Bonnard v Perryman, referred to, Salomons a 
Knight (T8S)tSi0 L. ,T Ch 743 , [1891] 2 Oh. 291 ; 
64 L. T. 689; 39 W. R. BOB— OA. Bindley, 
BOWEN and KAY, L JJ. ; distinguished, Collard v 
Mai-Hhall (1892>,61 L J. Oh 268 ; [1892] 1 Ch 
571 ; (if! L T 248 . 40 W R 473 — OHItty, j , 
principle applied, Champion & Co. r Birrnmg- 
lmm Vmegnv Brewery Co. (1893) 10 Times L 11. 
104. — sioMHHDrn!? o,j, and ooblins, j 

Bonnard y. Perryman, aommented on 

* Monson r. Tussauds, Ltd (1894) 03 L J Q. B. 
464 ; [1891] 1 Q B. 071 ; 9R 177; 70L.T.S36, 
58 J. P. 524 ; 10 Times L, R 227.— c A 

Per bobds lopes and Davny — Bonnard v 
Perryman has established as a rule of practice 
that an interlocutory injunction restraining the 
publication of a libel until the trial of the action 
will not be granted except m cases where any 
jury would And that the matter complained of 
was libellous, or where, if they found otheiwise, 
their verdict would be set aside as unreasonable. 

Per lord habsbuby . — Bonnard v Pei^yman 
cannot restrict llie discretion to be exercised on 
the facts of each case as to whether it is “ just 
and convenient,” within sect 25 of the Judi- 
cature Act, 1873, to grant such an injunction 

* , Monson v. Tussauds^ Ltd., diotum not fol- 

lowed. 

Kitts ft Moore & Co (1894) 64 L J. Ch 162 ; 
[1895] 1 Q, B..253 t 12 R. 43 , 71 L. T. 670 ;_43 


W. R 8 1 — C A BINDLEY and A. 1, SMITH, T, J.T 
See 11 Arbitration ” (supra, col 56). 

Bonnard v. Perryman, explained. While i> « 
Mellm (1896) 64 L J Ch JOS . [1895] A O 
154 , 11 R 141 , 72 L T SSI . 43 W. U 353 , 

59 J P 028. — H L (E.). herschebb, B C., BOnDS 
WATSON, MACJNAGHTEN, MORRIS and SHAND , 
refei red to, Lyons & Sons r Wilkins (1896) 66 
L. J. Ch. 601 , [1896] 1 Ch. 811 , 71 L. T. 358 , 

45 W R. 19 , 60 J P 325.— C.A. BINDLEY, 
KAY, and A. B. SMITH, L JJ 

Bonnard v Perryman and Monson v Tus- 
sauds, Ltd %mpra), principle applied 
Newton r Amalgamated Musicians” Union 
(1896) 12 Times L. R 023 .— chitty, j. 0 

Bonnard v Perryman , principle upplml, Dredge 
i- Parnell (1896) 13 Rep Pat Cas 392 —chitty, 
j ; commented on, London and Northern Bank r, 
George Newnes, Ltd. (1899) 16 Times L R. 76 — 
NORTH, J 

Att.-Gen. v Agpinall (or Liverpool Corporation) 1 
(1837) 7 L. J Ch 51 , 2 Myl & Cl 613 ; 1 Jui. 
812 , 45 R R. 142 — B c , re to rung I Keen 513 
— MR , referred to, Att -Gen. r Newcastle-upon- 
Tyne Corporation (1889) 58 L. J. Q B 658 , 23 
Q. B D. 492— C A. ESHER, M R , BINDLEY and 
bowen, L JJ ; applied, Stevens r Chowu (post) 
Cooper v. Whittingham (1880) 49 L J Ch. 
752 , 15 Ch. D. 501 , 43 L T 16, 28 
W. R. 720 — JESSEB, m. li,, approved. 
naywaid r East London Waterworks Co 
(1881) 64 L J Ch. 523 , 28 Ch D 138 , 52 L T 
175 —CHITTY, J. 

Cooper v. 'Whittingham, on question of costs 
dismissed, Jones r Curling (1884) 53 L J Q B. 
373 , 18 Q B D 262, 50 L T. 349 , 32 W. R. 
651 —O A. BRETT, M R . BOWEN ftlld PRY, L JJ. , “* 
Huxley i- West London Extension Ry X18SG) 5ih 
L. J Q B 560 . 17 (j B. D 373. — COLERIDGE, 

C J (see “ Costs,” supra, col 725) ; approved, 
Sonnensclicin v. Barnard (1887) 57 L. T. 712. — 

STIRLING, J. 

Cooper v. Whittingham anil Hayward v. 
East London Waterworks Co,, disoussed. 
Stevens® Chown (1901) 70 L. J. "Ch 571 ; 
1901] 1 Ch. 894 , 84 L T 790 , 49 W. R 460 , 

5 J l\ 470.— HARWELL, ,T. 

Cooper v Whittingham, commented on. 
Devonport Corporation r Tozei (1902) 71 
L J Ch 754, [1902] 2 Ch 182 , 86 L T 612. 
— joyoe, J. And see “ Costs,” col. 723. 

Hedley v Bates (1880) 13 Ch. D 498 ; 19 
L J Ch. 170 ; 42 L T. 41 ; 28 W R 364. 
—JESSEB, M r., explained. 
fitonnaul ? St Giles, Camberwell (Vestry) 
(1882) 20 Ch D 190 , 51 L. J Ch. 629 , 40 L.T. 

2 13 ; 30 W R 693 — o A. JESSEL, M R , SIR J. 
HANNEN and LINDBEY, L.J 

JESSEB, MR — Wheie the legislature has 
pointed out a mode of proceeding before a magis- 
trate it is not, as a general rule, for another 
Couifc to interfere to stop that pioceedmg by 
injunction. I refer to that moie particularly 
because Hedley v. Bates, which Jf-decided when 
sitting at the Rolls, was cited as an authority for 
the exercise o£ such a jurisdiction In the first 
place, as I read Hedley v Butes, it detStefl no 
such thing In thaj case there was a manifest 
and admitted trespass, as will be seen by looking 
at pp. 499 and 500 of the leport, and the Court, 
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having to decide the question between the parties, 
went on to say that it was convenient to decide 
the other question — that is, whethei or not the 
provisions of the Act oE Parliament applied to the 
case in question Thu magistrates there lmd no 
junsdiction unless a cei tain noLice was given, 
and the leal question I had to deride i\ as whether 
a valid notice had been given or could he given, 
and then it was said that that question must be 
decided hy the magistrates when the case should 
come before them, which it must, and the answei 
was, “ That may be so , but wild e the whole 
matter is before the Comt m the first instance, 
and the Court lias power to decide wliethci the' 
, magistiates had piusdietion,itis much more con- 
venient, instead of granting a piohibition, to 
grant an injunction between the same parties ” 
But the whole doctrine which I laid down (as I 
thought clearly) m Ilt'dlmf v Bates, was depen- 


.TAMES, T,.T. — In old times this Court might 
well have been asked to mtot^ffcic with criminal 
proceedings taken against an officer "ol ilio Com 1 
foi the purpose oi harassing linn, as hohnd no 
other sufficient piotectiou There is an old 
decision refeired to in ihuuote lo Fraiiehli/u v 
Calhoun. (1819) (8 Swansl 276, 280, li), tiial 
lesistmg and killing a sequestrator was not 
nuirdei At that tune, llicicforo,ftiu Court had 
cause to interfere with cimuiml pi(ieeedmgs, r ,but 
the cause for so dnmg has now ceased. Thu 
authoiity produced to us [ Yorh Corporation v. 
Pilhinyton], is, as far as i know, the only ease in 
which this Court has made such an order as wo 
are now asked lo make ; and ifS'en that ease is 
not exactly similar, because it appears that the 
same right -would there have been tried m both 
Courts — p 66 





from me on the construction ot the Btatute rue I appealed from, and the L.J.I thought it a fight 
ease ns to an Injunction is simply leported by decision With the exception of that ease before 
saying that the appeal against the refusal of the I Lord Hardwicke, there is no instance m which 


injunction was dismissed with costs In that 
case I explained, somewhat in the same way 
' that I have to-day, what the meaning of Hod lay 
v Bates was, and I lefnsed the injunction in 
that ease, because I said the Court is not seized 
of the ease otherwise It is a mere ease of pro- 
hibition, and there is no reason for changing the 
. mode of proceeding from prohibition to injunc- 
tion, where yon aie not compelled to decide the 
questioif on other grounds between the same 
parties , and in that case having refused that 
injunction, that refusal was affirmed by the Court 
of Appeal — p. 198. 

Stannard v St. Giles, Camberwell (Vestry) 
and Hedley v. Bates (supra), referred to 
North London By. r. Or. N. By (18S3) 52 
L J.Q B 380, 11 Q B DtSO— c.a brett 
and cotton, l JJ. (supra, col. 1328) 

Stannard v. St. Giles, Camberwell (Vestry), con- 
sidered, Barrett r Day (1S90) B9 L. J. Cli 461 , 
43 Ch. D. 435 , 62 L. T. 597 , 88 W. E. 362 — 
north, J. ; Grand Junction District Waterworks 
1 Co. r. Hampton Urban District Council (No 1) 
(IS 98) 67 L. J Ch. 603; [1898] 2 Ch 88] 
(post, col. 1337) 

Hedley v. Bates (supra), ohseraitiinis not 
applied 

St James’s Hall, Ltd r. L. 0 C (1900) 83 L T, 
98. — a.A A- J. SljlTH and V. WILLIAMS, L JJ, 

York Corporation v. Pilklngton (1742) 9 
Mod. 273 ; 2 Atk 302. — L.et, commented on 
&hSa v Browne (1874) L E 10 Ch 64 ; 44 
L. J Ch, 1 ; 81 L T. ,493 , 23 IV. E 50 ; 13 
Cox C C. 30 —CAIRNS, L C , JAMES and iUETj- 


a Court of equity lias interfered m criminal 
proceedings 1 do not say that the Court might 
not mtoifore m a possible ease, but as a general 
rule it wiU not Then I come to the question 
whether there is any oquity at all. Now I liavo 
been referred to AuoKlund(LordJfi. TIPWwi mster 
Local Board of Works, and, speaking with all 
deference to the eminent judges who decided it, 
it appears to me that sufficient attention wns not 
paid to the real facts of that?* ease. The L.JJ 
dealttwith the ease as if the Westminster Hoard 
of Works had threatened to pull down what they 
had no right to pull dowi^, andjjjat^being a 
wrongful act, they felt no doubt as to their 
jurisdiction to restrain it. If that had been the 
case here, I should, without that decision, have 
grauted an injunction, just as m the ease of a 
lftilway company exceeding its powers. But, on 
reading the report, that was not the real state of 
the case at all The Westminster Boaul of 
Works had not threatened to ppll down the 
houses, but to apply to a magistrate for an 
order to pull down, and such an order could not 
have been made except by a magistrate having 
jurisdiction to make it ; so that the application 
was really to restrain the Board, not from 
pnlljfig down — as both the L JJ treated it— but 
from applying to a magistrate for an order io 
pull down Consequently the judgment in that 
case lias, in fact, no real application to thfe present 
case I cannot, therefoie, treat that as a decision 
upon the question whether a Court of equity \pll 
restrain an application to a magistrate for an 
order to pull down , it decided a totally diffeient 
point, and I therefore cannot consider it ns an 
authority applicable to the^resfint oase. — p. 467. 
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Kerr v. Preston Corporation, referred to. 
Preston Corporation v Eullwond Local Board 
(1S85) 53 L.'T. 71§ , 31 W It. 196 ; 60 J. P 228. 

— north, j. 

York Corporation v Pilkington; Saull y 
Browne (supra) J and Kerr v Preston Cor- 
poration, dinting ii ixlied and not applied. 

"Bi lion Mocjical and Qencial Life Assurance 
Association, In iu (1886) 55 L J. Oh 416 , 32 
Oh. D 503 ; 51 L T. 162 ; 34 W. R 390.— 
KAY, J "* 

Kerr v. Preston Corporation, ditto, adopted 
McIntosh te l’onlypudd Improvements Co., 

In ro (1801) It! L J Q B. 161 —Coleridge, 
o.,T. and W1UGHT. j. 

Auokland (Lord) v. Westminster District 
Building Works (supra) and Kerr v 
Preston Corporation, considered. 

Grand Junction Waterworks Co v Hampton 
Urban District Onuncil (No 1) (1898) 67 L. J 
till. M)3 , 2 Oh 331 , 78 L. T. 073 , 46, W It. 
Oil; 62 J P. 566.— STIRLING, J 

Auokland (Lord) v. Westminster Board of 
Works and Grand Junction Waterworks 
Co. v Hampton Urban Council, applied. 

St. Jamos’b Hall, Ltd. ®. L. C C (1900) 83 L T. 
1)8. — a A L SMITH and V. WILLIAMS, l JJ 
Grand Junotion Waterworks Co. v Hampton 
Urban Counoil, ohsenatims not applied, Alt -Gen 
r Meitliyi Tydfil Union (1900) 09 L J Ch 299 j 
[1900] 1 Cli. 510 ; 82 L T 062 , 48 W. B. 403 , 
04 J. P 270— O.A. LINDLEY, M.H., RIGBY and 
v Williams, l.jj, , followed, Devonport Cor- 
poration v, Tokqi'( 1902) 71 L. J Ch. 754 , [1902] 

2 Oil. 182 ; 86 L. T. 612 —JOYCE, J. 

Newby v. Harrison (1861) 30 L. J. Ch 803 ; 3 
De G, ¥ &. J, 287 ; 7 Jiu. (n b.) 981 ; 6 L. T. 
12 : 9 W. It. 849.— LJJ, , reicmng 1 J & H. 
678 s 1 L T. 897,— V.-c ; dismissed, Carr • r 
Benson (1868) L. B. 3 Ch 624 ; 18 L T 696 i 
16 W. B 744.— WOOD and SELWYN, l JJ. ; Daie 
Valley By. VsPhyR (1869) 38 L. J. Ch 120 — 
hatiiehley, L o ; applied, Newcomen e Coul- 
bou (1878) 47 L J, Oh. 429 , 7 Oh D. 764 , 88 
L, T. 275 ; 26 W 11. 860 —MALINS, V.-C , dis- 
cussed, Smith r Day (post)-. Heap v, Ilaitley 
(1889) 58 L J Ch 790 , 42 Oh D 461 , 61 L T. 
538 ; 38 IV. B 186.— O.A. ootton, PRY and 

LOPES,, L4j* « 

Novello v James (1864) 24 L J Ch. Ill , 5 
De G. M. & G 876 j 1 Jnr. (N S.) 217 ; 3 
W. B. 127 .— L.jj., dismissed. 

Smith i. Day (1882) 21 Ch. D. 421 ; 18 L. T 
64 , 31 W B 187.— O.A. JESSEL, M.K , BRETT 
and cotton, l.jj. 

Smith v. Day, diseussed. 

Hall, Ex parte, Wood, In le (1888) 52 L J. Ch. 
007 , 23 Oh, D 644 , 49 L. T. 275 , 32 W. B. 179 
— O.A. BAGGALLAY, GOT ton and BOWEN, L.JJ. 
Smith v, Day, dictum dissented from. 

Griffith r. Blake (1884) 27 Ch D 474 ■ 53 
L. J. Ch, 905 ; 51 L. T. 274 , 32 W E. 833. 

COTTON, L J — Tfie late M B there expressed 
an opinion that there ought, not to an enquiry 
as to damages unless tlic plaintiff had been 
guilty of some default in obtaining the in- 
junction. Piobnbly he did not mean lus leniarks 
to apply'to a case like tli«, wheie, if the injunc- 
tion was improperly granted, it would not be 
because the judge made a mistake, but because 
the plaintiffs eyidcNce was not tine. But I^arn 
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of opinion that his dictum is not well founded, 
and that the rule w, that whenevei the undei- 
taking Is given, and the plaintiff ultimately fails 
on the meiits, an inquuy as to damages will be ' 
granted unless there are special cncumstances 
to the contrary —p 477, 
lindley, I. j —The dictum of the late M.R. 
is not consistent with what was done by the 
C. A m Xocetto r James and Xeithy v. Samson 
(supra) — ih. 

BAGGALLAY, l j. to the same effect 
Smith v. Day, diutum dissented from, Hunt v 
iHunt (1881) 54 B J Ch 289 ; — rEARSON, j , 
explained and ufpnued , Pcnnci r Wilson (1893) 

62 L. J. till. 984 , [1893] 2 Ch 636 , 3 It 629 ,- 
68 L. T. 748 ; 42 W E 57 — kekewich, .t. 

Bolton v. London Sohool Board (1878) 47 
L. J. Ch. 461 , 7 Ch D. 766 , 88 L. T 277 ; 

26 W K.549 — MALINS, V -O , distinguished 
Wimbledon Local Boaid i. Ciovdon Ruial 
Sanitary Authority (1886) 32 Ch. D. 421 ; 55 
L. T 106 [Beiencd by the C. A (cotton, 
lindley and LOI’ES, L JJ ) on the moats ] 
north, j — T hen the point was suggested by 
Mr Baaalgette that at auy late, if the motion 
by the defendants to discharge the ovdei inothei 
lespects weie right, yet, inasmuch as it was only 
made on the day on which the older itself would - 
expue (as a mattei of fact it was the day before), 
the motion could not have seived any useful 
purpose, and theieforc the defendants ought to 
pay the costs of it A case [Holton v London 
Soli mil Bout if] was refeiied to by Mr Bazalgette, 
in winch that course was followed, of dismissing 
with costs a motion to dissolve an order that died 
on the evening of the day on which the motion 
was made. To begin with, it appeals to me that 
was not a ease of moving to discharge a motion , 
for hregulanty That seems to me tq make a 
gieat difference between that case and this 
Independently of that, even if I had taken the 
view that that ease, so far as it went, was an 
authority in favour of the pioposition for which 
Mr Bazalgette cited it, it still would not have 
led to the result he suggests, because the order 
in this case contains not merely an injunction 
but also an undertaking by the plamtiif to abide 
by any older the Court might make as to 
damages.— p. 425 

Jessel v. Chaplin (1856) 2 Jur. (ns.) 931 , 

4 W. B 610 —EX , Jollmi'cd. 

Smith r Smith (1876) 44 L. J. Ch 630, L B. 
20 Eq. 500 , 32, L. T. 787 ; 23 W. B. 771 — 

JESSEL, M R 

Daniel v Ferguson [1891] 2 Ch. 27 , 30 
W B 599. — C.A. LINDLEY and KAY, L.JJ., 
followed. 

Von Joel i Hoinsey (1893) 65 L. J. Ch 102 , 
[1895] 2 Ch. 774 , 73 L. T. 372— c a. lindley, 
LOPES and RIGBY, L.JJ 

Catton v. Wyld (1863) 82 Bcav. 266 — m r ; 
appro ted, Betts v Neilson (1868) 37 L. J Ch. 
321 ; L. B 3 Ch 429 , 18 L. T 11.5 , 16 W R. 
524 — obelmsi ohd, L c , see 8 C no ill Neilson 
r. Betts (1871) 40 L J. Civ 817-,rL B 6 H. L. 
L , 19 W B. 1121 —ILL (E.) , referred to, Serrao 
i. Noel (1885) 15 Q B D 549— GROVE, J. . 
reversed, O.A. ; applied, Davenport kinds 
(1866) 35 L J. Ch. 204 , L. It 1 Eq. 302 , 1 
N tt 178 , 12 Jn’ (NS) 71 , 14 L T. 53 , 14 
W B. 243 —WOOD, V-C 
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Davenport v Rylanda (supra), discussed, Penn 1 
v. Bibby (1866) 36 D J. Ch 277 , L. R 3 Eq 308 j 
15 L T 3S5 i 15 w. R 192 —wood, v.-0 , Betts 
“ i Gallais (1870) D R 10 Eq 392 , 18 W R. 
945 — .TAMES, V.-c ; followed, Fiitz e. Hobson 
(18S0) 49 L J*C!li 321 , 14 Ch D. 542 ; 42 L T 
229 ; 28 W, 11. 4G9. — pry, J. 


Osborne v Tennant (1807) 14 Ves 136 — 
eldon, T. o , approied 

James v Downes (1812) 18 Vea. 52 2 , 11 R. E. 
247 —ELDON, L o. 

Janies v Downes anil V*nsandau v Rose 
(1820) 2 J & W 264;«22 It R 114 — 
• eldon, l c , discussed and explained. 

Avery v. Andrews (1882) 51 L J Cli 414 ; 
30 W. K fill 1 —kay, j , approied 
United Telephone Co. r Dale (1884) 53 L J 
Ch 295 . 23 Ch D 778 ; 30 L. T. 85 , 32 W R. 
428.— Pearson, j Sea judgment. 


united Telephone Oo. 




J erred To. 

D. e. A. is Co (1900) 69 L J Ch. 382 , [1900' 
1 Ch 484 , S2 L T. 17 ; 43 W R. 429 —cozens 

HARDY, J. 


Lewes v. Morgan (1818) 5 Piioe 518 ; Wel- 
lesley (Lord) v. morning-ton (Earl) (1818) 
" 11 Beav ISO , 12 Jur. 867 — langdalis, 

m.b , Avery v. Andrews (supra), and Day 
v Longhurst (1893) 41 W. R. 283 — STIR- 
LING!, J , followed 

Iveson v. Harris (1802) 7 Ves 251 —eldon, 
L C , distinguished 

Seaward r Patoisou (1897) 66 L J. Ch. 267 , 
[1897] 1 Ch 545 ; 76 L T. 215; 45 W. R. 610 

lindley, l.j — The appellant’s counsel have 
e argued very slienuously that theie is no juris- 
•diction, and have based their contention upon a 
passage in Loi d Eldon’s judgment in Iveson v. 
Barns That was a case of a piohibitlon, and 
Loid^Eldon differed from a decision of the Court 
of Ex m another case upon the question who was 
bound by a piohibition Ho said *• I have no 
conception that it is competent to this Court to 
hold a man bound by an injunction who is not a 
paity in the cause foi the purpose of the cause 
The old practice was that he must be bi ought 
into Couit, so as nceoiding to the ancient laws 
and usages of the country to be made a subject 
of the writ.” That atukes me as peifectly col- 
lect Lord Eldon was addressing himself to the 
question who the persons were who weia bound 
by an injunction , he was not Inferring to per- 
sons who assisted others m committing bleaches 
of an injunction. — -p 271. 

a. l. smith and rigby, l.jj. to the same 


Xvsson v. Hams, commented on. 

London Corporation v Cox (1867) 36 L. J Ex. 
225 , L. R. 2 H. L. 239 , 16 W R. 44 — H.L. 
(e.) Lords cranworth and westbury (with 
the judges). See opinion of willes, j. 

Att.-Gen. v. Wigan Corporation (1854) 23 
L. J. Ch. 429 r-r-De (i. M. & 14 52 , 18 Jur, 299 , 
2 W. R. 303. — l.jj , discussed, Ollerenshnw r. 
Harropn.871) 43 L J Ch 584 , ]*, R 4 Ch 480 
JAiffiSand HELLISH, L JJ , applied, Cleveiton 
v. St. Germain’s Union (18§6) 66 L.J.QB 83. 
• — Steehen, J. And sue “ Corporation,” supra, 
col. 712. 


Stevens v. Keating (1850) 19 L. J. Ch 407 , 
1 Mac. & G G69 ; 2 H & *L’w, 170 , 14 Jur. 
157 — l.o. ; and Bacofi v. Jones (1889) 
1 Myl & Or 133; 3 Jui. 994 — LO. , 
affirming 1 Bcuv 382 — M R , applied. 

Betts v. Clifford(1860) 1 J & H. 71.— WOOD, V.-c. 
Stevens v Keating, dismissed. 

Wcbstei r Mnuby (1869) L R. >Ch 372 , SO 
L.T 387, 17 W. R 345 — S13LWYN and GUfl’AJ® 
L jj „ 

Betts v. Clifford, explained 

Davies v Mmshall (1861) 7 Jur (Ns) 720; 1 
'L T 105 ; 9 W. R. 368 r 

K1NDEUSLEY, v -O — I must suggest that 111 
Setts v Clifford 1 am satisfied that the V.-C., 
whose decision is theie lepoited, must have been 
misunderstood in the passage referred to, because, 
as that passage stands, if 1 have read it coriectly , 
it amounts to a dictum to this effect — that it is 
now settled by Bacon v Jones that a party filing 
a bill iqp an injunction will not succeed at , the 
healing unless he has applied tor it by mtci- 
locutoiy application I am sure the V -0. never 
laid down, or iuteuded to lay rlown, any such 
proposition It might have been that ho expressed 
himself mgencial terms, 'quoad /me, with lefoioncc 
to the ease befoie him, and it was assumed that ho 
meant to lay down that as a genornl pioposition ; 
but I am satisfied he never meant to du so.— p. 721 . 
Betts v. Clifford and Bacon v. Jones, 
referred to. 

Mounsey i Londstlalo (Bail) , Att,.Qen. r. 
Londsdale (Earl) (1870) L R 10 Eq, 577.— 
M ALINS, V.-C. , affirmed, (1871) 40 L J Ch. 
198 , L. R. 6 Ch. 141 ; 23 L. T, 794 ; 19 W. R 
285 —James and mellish, l.jj. 

Donegal v Berry (1820) 1 Hog 46 , and Hamil- 
ton v Patten, 1 Or Sc Dix Ab Ga. 21)8 i obscured 
on', O’Beune v. O’Beirne (1850) 1 Ir. Oh. R, 158. 

—BRADY, L.O 

Hodgson v, Powis (Earl) (1850^,19 L. J, Oh. 
336, 418 ; 12 Beav 392, 529 ; 14 Jur. 906, 965,— 
ROMILLY, M.R , reversed, (1851) 21 L J, 011 17 , 
1 De (4 M & G fa, 15 Jur 1022 — knight BRUCE 
and CRANWORTH, L JJ 

Coleman v. West Hartlepool Harbour Co (1861) 
3 L. T. 847 , 8 W R.731 —wood, v -O ; applied, 
Kitcnt v Sharp (1882) 52 L J"Uh. IffT; A L. T 
64 , 31 VV R 227 —pry, j 
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Dawson v. Chamnoy (or Oholmley) (1843) 5 
Q B 164 ; D is M. 348 ; 13 L, J. Q. B. 
33 , 7 Jur 1087 — q.b , disapproved. 

Richmond v, Smith (1828) 8 B. is C 9 ; 2 
M. & Ry 235 ; 6 L. J. (O.S ) K. B. 279.— 
K.B., dictum commented on. 

Mofagan v. Ravey (1861) 6 IT AH 265 ; 30 
L. J Ex 131 ; 3 L T. 784 ; 9 W. R. 376 ; 8. 0 
at nisi pritis, 2 F is F. 283. 

pollock, a.B, (for the Uouit), — Then, being, 
for those reasons, of opinion that the action will 
he against the executois if it would have doijp 
so against the testator, it loxnains to consider 
whethei the direction to the jury was coriect. 
We think It was. The objection was that it 
assumed the defendants weie little if there was 
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UBjhgcnee in the pUmiig, ami that theietoie 
tho defendants would be liable, though not only 
not negligent, tat even diligent But we thinlc 
that is the law. ^ It is true the expression in the 
forms in “tort” is, that the loss was “ propter 
drj art uni ” of the innkeeper , but we think the 
eases show that there is a deleet in the inn- 
keeper, whcicvei there is a loss not arising fiotn 
tile plaiutilBs negligence, the act of God, or the 
Qpeen’s enemies The only case that points the 
other way is Dawwnv Chimney, as reported 6 
Q, B l(i 1 Aceuiding to the leport, however, of 
that ease in 7 Jur 1087, “ there was no evidence 
of the mannei m which the horse leceived the 
injury for wliwh the action was brought.” This 
may bo tho explanation of that case , fur though 
damage happening to the hoise Iium what 
occurred m tho slahlo might he evidence o£ 
defeat in ni neglect, still if It was not shown how 
tho damage arose, it was not even shown that it 
arose from what occurred m the stable This 
\yould leoonoile lhat case to the general cunont 
of authorities — p 277 t 

Dawson v. Chamney, referred to. 

Cowell v. Simpson (1811!)) Hi Yes, 2f5 ; 10 
H U 181 — l.c,, observrd upon 
Angus v McLacblau (1883) 52 L J Oil, 587 ; 
23 Oh D, 330 , -18 I, T 803 , 31 W R Oil.— 
JCAY, ,T See judgment 


innkeeper knew that the goods Weie not the 
property of his guest Knowledge makes no 
difference, and if half the goods wei e the guest’s, 
but all weie brought as Ins luggage, the obligation* 
of the mnkeepei would be the same throughout 
— p. 0b7. ’ 

Cordon v Briber, dictum nommuntcil on 
Latnond v. Richaid (1807) 06 L. J. Q B. 
315 , [1807] 1 Q. B 541 76 L T HI , 45 IV K 
289 ; 01 J P 260 — wright and BRUCE, jj. 
nffii med in G A. 

Rex v. IiUeMin (1700) 12 Mod 445 ; and 
Burgess w. Clements (1815) 4 M & S, 300 ; 
Holt 211, n , 1 Staik 251, n., infer rad ti? 
Eeg v Rymei (1877) 46 L. J. M C 108 , 2 
Q B D 130 , 35 L T 774 , 25 W E ili , 13 
CoxC 0.378.— cor. 

Bennett v Mellor (1793) 5 Term Hep 273 ; 

2 E E. 593, dieting united 

Reg. v. Rymer (supra), referred to 
Stiauss v. County Hotel Co (18S3) 53 L J 
Q. E 25 , 12 Q B D 27 , 49 L. T 001 , 32 \V. E. 
170, 48J P 69 — COLERIDGE, OJ. and MATHEW, J. 

Rex v, Luellin andEeg. v, Rymer, referred to 
Lamond v Richaid (1897) 56 L. J Q B 315 ; 

^ 1 Q B 341 , 70L.T 111 , 45 W E 289 , bl . 
160.— wbight and bruce, jj.; nffirmad 


Smith v Dearlove (1848) 6 0 B 132; 17 
L J C.P. 219 , 12 Jur 377.— 3 r, adopted, 
Gordon v, Silher(1800) 59 L J Q B 507, 25 
QB.D I'll ; 03 L T 283 , 39 W. E 111 ; 55 J P. 
134.— LOPKta, Jj ,7. 

* Gordon v. Silber and Robinson v. Walter 
(1015) 3Bnh.tr 209, dicta adopted 
Broadwood v Granai'a (1851) 10 Ex. 417, 
241L J Ex.l , 1 Jur (n's.)10 , 3W B 25 , 

3 U, L E 177 —ex | distinguished. 

Robins a. Gray (1895) 14 R 071 ; 05 L J. Q. B 
11 ; [1895] 2 Q. B 501 , 73 L. T 252 , 44 W It. 

1 , 59 J P 741— 0, A. ESnER, M.R, KAY and 
bmitii, jj’'* 

A. l. smith, L j,— I cannot do bettei 
read the words o£ Lopes, L J , m Gordon v Sillier, 
with which I Utoroughly agiee . “ The innkeeper 
is under an obligation to keep the gojjds of a 
guest received into the inn safely and seem ely, 
and can be sued and made liable in damages if he 
fails A HHS resp^t. As a compensation for the 
buiden thus imposed upon him the law has given 
him a lien upon the goods of the guest until he 
discharges the expenses of his lodging and food 
If the guest has brought goods to the inn to which 
he has no title, this will not depiive the innkeeper 
of his lien, because he is obliged to leceive the 
guest without mqumes as to his title.” It has 
been argued that that principle does not apply 
if the property in the goods be not in the guest, 
but m his employer, and that fact be known to 
the innkeeper, and that Broadwood v Grannra 
has bo decided In my opinion that case does 
not so decide There the piano was not brought 
as the luggage of the guest, oi anything of that 
kind | but hero all the sewing-machines were 
received as the luggage u£ the rommeicial tiavel- 
jei, which the innkeeper was bound to take in 
The question of pledge has nothing to do- with 
this ease, and the only qjiestion is what is the 
custom of the lealm ? With knowledge we have 
not to deal, £or there is no authority that the lieu 
aiven bv the law bf tlie realm Is abrogated if the 


Bennett v Mellor , Reg. v. Rymer and TTltzen 
v. Niools (1893) 63 L. J Q B. 289 , [1894] 

1 Q B. 92 , 10 R 13 , 70 L. T 140 , 42 
W E 58, 58 J P 103— CHARLES and 
WRIGHT, JJ , dhlhig melted 
Oi chard v Bush (1898) 07 L. J Q B 650 , 
[1898] 2 Q B 284 , 78 L T 557 , llilV E 527. 
— WILLS and KENNEDY, JJ. 9 


INQUIRY, WRIT OF! 

Viokery v. L B & S. C Ry. (1870) 39 L J. 
C P. 169 , L E 5 C. P 165 , 22*L. T 270 , 

; 18 W E. 549.— O p , followed. 

Vines v L B. & S. C. By (1870) 39 L J. Ex 
175 ; L E. 3 Ex 201 ; 22 L. T 418 , 18 W E. 
1 814— KELLI, C.B and PIGOTT, B , MARTIN, B. 
doubting. 


INSURANCE. 

1 Life. 

2. Against Accident 

3 Fire. 

4. Guarantee. 

B. Burglary and Housebreaking. 

6. Actions by Insurance Companies. 

Godsall v Boliero (1807) 9 East 72 .— k.b , 
dheussed, Andiews, Ex parte, Em*tt, In re (1816) 

1 Madd 573 , 2 Rose 410, 16*11 E 288.— PLUMER, 
v.-C ; Bin be A t Morris (1830) 1 Moo. & R. 02 , 
Philbpsr Eastwood (1835) LI A G'fttn^Sug 
270 — sugden, L.c , Humphrey i Arabia (1836) 
LI. & G.t. Plunk 318.— Pih_SKETT, L c. , Henson 
v. Blackwell (1845) 14 L J Cb 329 ; 4 Haie 
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14. — wigeAM, v.-c. , niemtled, Dalby v. India 
id London Life Assurance Co (1854) 24 L J. 

P. 2 , 15 C. B. 365 ; 3 0 L B 61, 18 Jur 
)24 — EX. CH [.ice judgment of Court delivered 
y parke, B., where the cases aie discussed] , 
tmmented o«,£iaggin v. Upton (1859) Diu t 
ap — NAPIER, L o , referred to, Bankra r 
otter (1873) 42 L J C P 1(59 , L E 6 H. L 
3 ; 29 L. T. 142 , 22 W R 1 , 2 Asp. M C. G5 
-H.L (E). And tee pad 

Humphrey v Arakin (siijira), commented on. 

Henson i Blackwell (i upra) 

Humphrey v Arabin, appgined 
Henson v. Blackwell, dt, scooted. 

Bell v Aheame (1849) 12 Ir Eq B 576.— 
IRADY, Tj.C. 

Humphrey v. Arakin and Bell v Ahearne, 

commented on 

Gaggin r Upton (1859) Dru 427 —NAPIER, L 0. 
Godsall v Boldero ( supra ), explained. 

Bumand r llodocanachi (1882) 7 App Cas 
188 , 51 L J Q. B 548 j 47 L T 277 . 31 W E 
5; 4 Asp M C 576— el (e) selboiine, 

,C, LORDS BLACKBURN, WATSON and PITZ- 
1ERALD 

LORD BLACKBURN— There was a subsequent 
ase, which has not been cited, which pro- 
eedecl upon an eiror and has been since 
eversed (I mean Godsall v Boldero'), wheie a 
leison had insuied the life of Mr Pitt, having 
io othei intciest in his life than as a creditor of 
ill. Pitt, which gave him an interest, and the 
louse of Commons voted out of pure grace and 
avour a laige sum of money to pay Mi Pitt’b 
lebts, and the executors paid this debt The 
nsurance company set up the defence that this 
vas a oontiact of indemnity and that Mr. Pitt’s 
lebt having been paid there could not be a light 
o recover against them Lord Ellenborough, 
tilling iSto a blunder which haB been since 
lorrected, thought that the eontiact of life 
tsbiuance was a contract of indemnity, and 
iccor^mgly held that that was a good defence on 
he part of the msuiance company. I have been 
old by peopleoonneoted withinsnrance companies 
tnd other people with whom I have been brought 
nto contact m the conrse of my piofessional 
:xpei lence, that no sooner had that been done than 
here was such an outciy that eveiy one said he 
vould never insiue with a company which was 
apable of doing such a shabby thing. Conse- 
[uently the insurance company instantly paid 
he whole loss and the whole of the costs, and 
mblished everywheie that timy had done so. 
nevertheless Loid Ellenboiougn’s decision stood 
ratil it was* decided m the Ex. Ch [Bully v 
India and London Lije Assurance Co ,post] that 
hat case went altogether upon a mistaken idea 
hat a contract of life insurance was a eontiact 
if indemnity, wheieas it was nothing of the kind. 
But if it had bocn a contract of indemnity, the 
pant of Parliament to pay Mi. Pitt’s debts would 
lave prevented the man’s sustaining any loss by 
he death of Mi. Pitt, and consequently the 
lecision would have been light. — p. 840 

Bumand v Bodocanaohi, thsoussed, Castcllain 
;. Preston (1S8«) It Q B. D 380— c A (post, 
:ol 1858) ; referred to, Elgood v Harm (1896) 
t Conigpas. 400.— oollins, J. • 

Dalhy v India and London. Life Assuranoe 
Jo. (supra), approved anti applied. Law v. 
uondpn Indisputable Life Policy Co. (1855) 24 


I L J. Ch. 196 , 1 K & J. 223 ; 3 Eq R 838 ; 1 
Jur (NS) 178, 3 W R 154— WOOD, v -C , re- 
\ furred to, Knox v. Turner (1870)*B9 L J Oh 207 , 

1 L. E. 9 Eq 155 —STUART, V -0. ( see post, coi. 
1346) ; explained and applied, Bradbiun v. G. W 
By (1874) 44 L. J , Ex 0 , L E 10 Ex. 1 , 31 
L T 464 ; 23 W E 18 — ex ; referred to, Keith 
i' Protection- Marine Insuiancc Co. (1882) 10 L. 

E Ir 51. — FITZGERALD and DOWSEfBB. ; Ham" 
son and Ingram, In le, Whmney , Ex parte (1900) 
69 L J Q B 912 ; [1900] 2 Q B 710 ; 83 L T 189, 
19 W R 2 , 7 Munson 378 — wrigiit, j , levursod, 

C A ALVEHSTONE, M.R., RIGBY mid COLLINS, L.JJ 

* Law v London Indisputable yfe Policy Co. 
(supra), adhered to, .State Fire Insuiancc Co , In rc 
(1863) 83 L J Ch 123; 1 II &M 457,1 DeG J & 

S 634 , 2 H. Tv 565 ; 11 W E, 1011 .— wood, v.-c , 
affirmed, l.jj ; followed, llobson e. M’Creight 
(1858) 27 L J Ch 171 , 25 Beav. 272 ; 4 
Jvu. (N.S ) 269 — romilly, M R , Stokoe r Cowan 
(1861) 30 L. J Ch 882 , 29 Beav 637 , 7 Jiu. 
(ns)9Q( , 4L T 696 , 9 \V. E 801,— romilly, 
hr. , referred to, Alliance Society, In re (1886) 
54 L J. Ch. 540 , 28 Ch D 559 ; 62 L. T. (195.— 
kay, j# , varied, o.A. baggallay, bowen and 
pry, l jj. 

Bruce v. Garden, L E. 8 Eq 430 , 20 L, T. 
1002 , 17 W. K 990 —JAMES, v,-o reversed, 
(1869) 39 L .1 Ch 334 , L E 5 Ch. 32 ; 22 
L.T 895, 18 W. E 384 — uathehley, l.c. 

Bruoe v Garden — L a , explained 

Salt a Noithampton (Marquess) (1891) 61 L. J. 
Ch 49 , [1892] A 0. 1 ; 65 L, T 765 ; 40 W E ■ 
629 , 8 Times L R. 104 — H L (E ) eaiil OF 
SELBORNE, LORDS BRAMWELL aud MORRIS i 
LORD HANNEN dissenting 

New York Life Insurance Co v. Fletcher 
(1885) 117 U. S Eep. 519, approved and 
applied 

Bawden v. London, Edinburgh and Glasgow 
Assuranoe Oo (1892) 61 L J Q B. 702 ; 
[1892] 2 Q B. 534 ; 57 Jj;, lUi.— O.A, 
ESHER, M.R., LINDLEY ailcl KAY, L.JJ., 
referred to. 

Biggar r Rock Life Assurance Co. (1901) 71 
L J. K B. 79 , [1902] 1 K. B? 516 , 83 L. T. 
636 —WRIGHT, J 

Canning y Earquhar (1886) 55 L. J, Q. B, 
225 , 16 Q B, D. 727 ,«64 L-"Yr 3«0 , 34 
W. E. 423.— O.A ESHER, M E., LINDLEY 
and lopes, l jj., distinguished. 

Eobeits r. Security Co. (1896) 66 L. J. Q. B. 
119 , [1897] 1 Q. B. Ill ; 75 L. T. 581 ; 45 
W. E. 214.— 0 A ESHER, M.R., LOPES and 
RIGBY, L.JJ, 

■ Gamble v. Accident Life Assurance Co, (1870) 
Ir. K 4 0, L, 204 .— ex followed 

Patton v. Employeiu’ Liability Assuranoe 
Co (1887) 20 L. E Ir. 93.— HARRISON and 
MURPHY, JJ. 

Hutchison y. National Loan Assuranoe Co. 

(1845) 7 Ot. Sess. Cas., 2nd ser. 467, dis- 
approved 

Duckett v, Williams (1834) 3 L J. Ex. 141 ; 
2C.&I 348 : 4 Tyi, 240, — EX , dismissed. 

Life Association of Scotland v. Foster (1873) 
11 Ct. Sess £as,, 3rd ser. 361, dis- 
tinguished. 

Thomson v. Weems (1884) 9 App. Cas.- 671.— 
H.L. (so.). 
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loud ELACKBURK* — Those whose business it 
is to insuic liVfcp calculate on the average rate of 
mortality, and cliaige a premium which on that 
oulimuy avctage will pievent their being loseis. 
Theie am some expiesslons used by the judges in 
the Court of Session in the ease of Ilittohison, 
winch would seem to lay it down, at least when 
, it is the party’s own life that is assuiecl, that it. 
is Illegal, of at least so absuid that no one would 
make such a contract, to engage that if the life 
is such Shat the nsk is nfl> the ordinary kind, the 
insmer shall be bound, but ,1 hat if theie is a 
disease tending to shniten life, such as to make 
it not the oidmary risk, tjie msurei shall not l?e 
bound, whetnci Ihe assmed knew it or not. 1 
cannot agree to this , it seems to me a very 
reasonable stipulation on the part of the insurer, i 
and that it is not. at all absuid oi improper on 
the part of the assured to assent to such being a 
teim of tho oonlincl. Il.isseldoni thataderangc- 
lYipnt of one important function can have gone I 

so far as to amount to disease wit.typut 

iped themselves, bi 
f they please to take i 

-- ilsense, whether ’ i - 

t. has very long been the 
business to insert a warranty to that effect 
In Duchett v. Williams, in 1834, it was held, 
loahomng to my mind lnesistible, that n .. 
decimation substantially, as far ns regards this 
point, tiro same as tins, what was untiue, so i 
have the effect of avoiding the insurance, 
also untrue so as to cause the forfeiture of the 
pieminm In Anderson v Fitzgerald, (post, 
col. 1353), Loid bt Leonards points out very 
stiongly that wlieie such a consequence would 
follow irom a warranty, before a contract is held 
to have tho effect of a warranty, it is necessary to 
see that the language is such as to show that the 
assured as well ns tho msurei mennt it, and that 
the language in the policy being that of the 
lnsuiera, if there is any ambiguity it must he 
construed most stiongly against them But he 
never guestionecl that if there was a wananty, 
and it was nbt, fulfilled, it avoided the policy. 
And with the exception of Hutchison's Case . . . 
1 think that in every ease in which moial guilt 
was thought ait element in the question of trueoi 
untrue, it has always been on the gioumbthat the 
contract was such as not sufficiently to show that 
there vyji.s an agreement on the pait of the 
assured that Iheie should be a wananty In 
Fostei's Cusp, I think there was verv stiong 
ground for saying that it was not shown that the 
assured contracted that her answers to a medical 
man selected by the company, who was to examine 
her alone and report to them confidentially the 
conclusion to winch he came, weie warranted to 
he aocmate ; the veiy object of the examination 
would ho fiustrated if the patient were not to 
answer frankly ami without reserve to the ques- 
tions she wns asked — p. 881 
bo hd watson to the same effect LORD Fitz- 
gerald coneuned 

Gottlieb v Cranch (1858) 22 L J. Ch 912 
1 De G. M. & G 410 , 17 Jui 704 — l jj , 
and Lea v Hinton (1854) 5 De G M & G 
823 ; 19 lleav 321 — LJJ and MR 
• adhered, to • 

Drvfcdale v Piggott (1856) 25 L J. Ch, 878 
Le G M. & t|. 548, 2 Jui. (NS) 1078; ' 
W. H 773 — Ktyc+Hl BRUCE and TURNER, l jj 

o.c. 


Gottlieb v. Cranoh and Morland'v Isaaos 
(1855) 24 L J. Ch 753 , 20 Beav 389 ; 
1 Jur (N S.) 989 , 3 W. R 397.— M lit, 
refei red to And see post, col 1347 

Gagginu Upton (1859) Dru 437.— NAPIER, L 0. 

Lea v Hinton and Drysdale v. Piggott, 
followed 

Couitenay v Wright (I860) 30 L J Ch. 181 ; 
2 Giff. 337 , 6 Jur (n.S.) 1283 , 3 L T 433 , 9 
W R 163.— STUART, V -C 

Gottlieb v fjranoh, followed. 

Knox i Tmmei (1870) 39 L J Oh 207 , L. R 
9 Eq. 155 —STUART, v -c ; affirm’ad, L R. »5 
Ch 516, 39 L J Ch 750, 23 L T 227; 18 
W R 873 -hatuerlby, L.C! , Pieston v. Neele 
Qwf). 

Knox v. Turner, followed 

Lea v Hinton, Drysdale v. Piggott; nnd 
Courtenay v. Wright, dismissed. 

Preston r Neele (1879) 12 Ch D.7b0;40L T. 
303 , 27 W R 642 

bacon, v-c — In Lea v Uniton the defen- 
surety and creditor effected a: 


than was sufficient to repay him, and that the 
surplus belouged to the estate of the debtor 
against whom he had charged all that he had 
paid In Drysdale v. Piggott a similar decision 
Was made, although there all the premiums had 
been paid by the creditor who had insured, and 
notwithstanding that the debtor had lefused to 
pay tho picmmms when lequiicd to do so , and 
Courtenay v. II ’right is to the like effect. But* 
in all these cases the relation of debtor nuj 
creditor wns indisputable, and the ground of the 
decisions was that the insurance being only to 
secure the debt the cieditor had no luteiest after 
the debt was paid . . Qottliel v &raneh, 
often refened to, and, as I conceive, never 
questional, explains and establishes the principles 
applicabletocasesliketliepresent And although 
in the more recent case of Knox f Humor, 
Stuart, V.-O expressed considerable doubt as to 
the giounds upon which some of the preceding 
decisions had been arrived at, yet, feeling him- 
self bound by those decisions, he dismissed the 
bill of a plaintiff who, under circumstances not 
distinguishable fioin the present, except that he 
had ie-puichase4 an annuity which the grantee 
had protected by effecting an insniance, sought 
to compel the ginntee to tiansfer to him the 
policy. The V -C m his judgment so expressed 
himself as to encourage an appeal, an appeal 
was biought, and, being hetud befoie Lord 
Hatherley, was by him unhesitatingly dismissed. 
It must, 1 think, therefoie be considered as fully 
established upon autlioiity that a grant of an 
annuity hke that in the present case Is a trans- 
action perfectly lawful nnd perfectly plain , that 
whatever he the right of le-piu chase, no relation 
of debtor and creditor is theieby created ; that 
the indemnity which the £j> ante# thinks fit to 
make for himfaelf does not constitute a secmity 
m which the^rantoi has any right m-ipfronist, ; 
and that the plaim of the plaintiff to have the 
pi oceeds of the, .policy brought into the account 
as if the ongmal plaintiff could have claimed 
any interest in it, wholly fails — p 769 

43 
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Holland v. Smith (1806) 6 Esp. 11.— cu , argument being wbethei a person who had made 

Drysdale v. Piggatt and Morland v a salvage payment, was entitled to the entirety 
Isaaos (supra), explained °f tllc off(31 having been made to 

Salt r Northampton (Marquess) (1891) 61 give the defendant the portion ot the fund which 
J Oh 49- (48921 A 0 1 (s II lira, col 1344). repiesenled the actual payment, and that offer 
-hi, tEb apparently never having been withdrawn, tlio 


Vyse v. -Wakefield (1840) 9 L J. Ex. 274 , 
b M to W 422 , 4 .fur 509 . 8 D. P G 377. 
—EX . affirmed, 7 M & W 126 ; 4 Jui 
611 ; b 1). P C 912 —EX CH , oaimdered. 

Melon i Watkinson (1870) 40 L. J Ex 33 , 

, 11 6 Ex 25 , 23 L. T. 392 , % 19 W E. 286 — 
X MARTIN, B , dlSsentlllg # 

Sheridan v Phoenix Life Assurance Co. (1868) 
7 L. J. Q B. 228 , 4 Jur (NS) 831 — Q B , 
si rned, 28 L. J. Q. B. 94 , 1 El Bl. to El 166, 
60 ; 5 Jui. (ns) 142 —EX. CH. ; but iffinned, 
um. Plioemx Life Assurance Co. r. Sheudan 
1861) 31 L J Q B 91 , 8 H L Cas, 745 , 7 
111 (N S.) 174 , 3 L. I 564 — H L (E.). CAMP- 
ELL, L C., LORDS CRANWORTH, CHELMSFORD 
lid KINGSDOWN 

Burndge v Bow (1844) 13 L J Oh. 173 , 9 
ur 299 — LYNDHURbT, LO , affirming 11 L J 
'h 369 , 1 Y to C C C 183, 191.— v -C. , 
panned. Clack t , Holland (1834) 19 Beav 262 ; 
4 L J Ch 13 , 18 .Tur 1007 , 2 W 11 402 — 
chilly, m R ; Leslie, In re (post) ; explained, 
'aleke a Scottish Impenal Insurance Co. (past, 
ol 1348). 

Claok v Holland (supra), discussed ; Williams 

Higgins (1868) 17 L T 525 ; 16 W Fv. 390 — 
ttjaet, v -c , Saundeis i Dunman (post) , 
pprovei , Leslie, In le (post) ; applied, Brogden, 
n re, Billing i Brogden (1888) 38 Ch. D. 646 ; 
9 L. T 650 ; 37 W. R 84 . — north, J , affirmed, 
*A CO'PTON, PRY and LOPES, L.JJ. 

West v Reid (1843) 12 L. J Ch. 245 ; 2 
Hare 249 , 7 Jur. 147. — v -o , and Shear- 
•man v British Empire Mutual Life 
Assurance Co. (1872) 41 L J Ch. 466 , 
L It. 14 Eq. 4 ; 26 L T. 670 , 20 W. R. 
62(^ — MR, explained. 

Saundeis v Diuimim (1878) 7 Ch D 825 , 47 

J Oh. 338 ; 38 L T 416 , 26 W. R. 397 

pry, J. — A moitgagoi having an equity of 
edcmption, or an ultimate mteiest in the fund, 
nd linpioving that fund by the performance of 
ome condition without winch he cannot get it, 
oes not, m my opinion, by performing that 
ondition eieate a charge m l#s own favour as 
gainst his mortgagee. I was referred to two 
ases which undoubtedly appear at first sight 
omewhat to snppoit the contention The oases 
le West v. Uriel and Shearmanv British Empire 
1 ssuranoe Co It is enough for me to say 
hat in neither of these two cases does it appear 
o me that the point for whioh they weie cited 
o me was the subject-matter of discnssion and 
[eeision In West v. Bad the point in contio- 
ersy was abandoned at the bar In Shearman 
'■ British Umpire Assurance Co an offer had 
>eeu made, which was not withdiawp from, 
aid upon wuiCh the M.E acted. It is quite 
rue that he makes an uhseivation theie that it 
Vas. sal-age, but, looking at his previous dcci- 
lion in Cl a ch v. Holland (supra), I very much 
loubt whetliei his lordship meant to determine 
bat question Certainly that point does not 
ippeni to have been aigued, the question for 


case was decided on that, ground rnoso arc 
authorities thcrofoic which do not amiotu to mo„ 

:o sustain the piopositiun for wliiolF tlicy were 
nted — p. 829 

West v. Reid and Shearman v. British 
Empiie Mutual Life Assuranoe Co,, 
t explained 

Falcke v. Scottish Imperial Hlsmauce Co 
(post) 

Pennell v. Millar (1857) 26 L. .T Ch 669 , 23 
Beav. 1 72 , 3 Jui. (NS) 850 ; 5 \V. R, 215 — 

M.u , explained and followed, Foster r Roberts 
(1861) 30 L J Ch 666! 29 Beav 167, 7 Jnr 
(NS.) 400. 4 L T 760; 9 W E 605 — M R , 
referred %, Leslie, ,In rc (past) , followed, Fry * 
r. Lane (1888) 58 L. J Ch. 113 , 10 Ch D 312 , 

60 L. T 12 ; 37 W E 135,— KAY, ,T. 

Saunders v. Dunman (supra), adhered to 

Aylwmv Witty (1861) 30 L J Ch 860, 0 
W E 720. — jcindiorsley, v--ci ; and 
Gill v. Downmg (1874) L It. 17 Eq 316 ; 

30 L. T 157 , 22 W. 11 360 —hall, v,-o., 
disc listed 

Tharp, In le (1852) 2 Sm. to 0 578, n., ro la- 
mented on. And see post, col. 13 lit. 

Norris v Caledonian Insurance Co, (1869) 

38 L J Ch 720 , L. E, 8 Eq. 127 — M.R., 
referred to 

Leslie, In re, Leslie v French (1883) 52 L. J. 

Ch 762 , 23 Ch. I) 552 , 48 L. T 561 , 31 
W R. 561 .— pry, l..i Judgment adopted by 
pearson, .1 And see post 

Leslie, In re, Leslie v. Frenoh, referred to 

Leigh r Uickeson (1883) 53 L J Q. B 120 ; 

12 Q B. D. 194.— POLLOCK, B. , rffis'inecf, (1884) 

54 L J Q B 18 ; 15 Q B D (10 , 52 L, T. 790 ; 

33 W E 638. — C A BRETT, M.R , COTTON and 
LINDI.EY, L,JJ ‘ „ 

Gilt v Downing and Aylwm v "Witty, 
considered and explained 

Leslie, In re, and Tharp, An re, me^erped to, 

Falcke i Scottish Imperial Insurance Co. 
(1886) 34 Ch. D. 234 , 56 L. J. Ch. 71)7 ; 56 
L T. 220 , 35 W E 143.— 0 A. 

COTTON, L.J (after having discussed 1 Vest v. 
Betd and Bumar/e v Row (supra)) continued . 
Theie [Shearman v British Empire Mutual, 
S'O., Co. (supra)], undoubtedly, the M.E gave 
to a bankrupt mortgagor credit for premiums 
paid after the bankmptcy, and a lien for (he 
amount of the premiums, but for what reason 
does not .appear at all in the report All that 
the leporlqr has told us is this, that the M.E. 
said that the plaintiff, the mortgagee, was clearly 
entitled to the policy moneys, but that the 
piemmms paid subsequently to the bankruptcy, 
wcie m the natuie of salvage moneys, and the 
plaintiff must lepay thorn to the legal personal • 
representative of the mortgagor with inteiest 
upon them. Fry, L J,, m Saunders v BunnuiA 
(supra), has suggested, and I think it is highly 
probable that is the correct explanation, that t;he 
decision went on the ground rthat previously to 
lljf institution of the suit th« plaintiff, the 
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mortgagee oI Ul ° policy, had ofieied to pay the 
legal persona^ repiesentativo a sum Iargei than 
thu funbimt of the piomiums with interest 
tlieretm at I pci cent That very probably is 
the ground o£ the deeision But i£ the Mil 
meant to oxpicss an opinion that a person having 
no interest in a pulley can, by payment of the 
Uraniums, ucqunc a lien on the policy, I am 
bon lid to .say 1 dift’ei from that view The 
*ieal explanation of the ease [Gill v Downing], 
in my opinion, is not that peimisbion was 
given lo poisons who paid these premiums 
without nutlionty to claim a lien tor the amount 
of thu premiums eithei on the income oi ilic 
capital, lmtrtlut the only question was, whethoi 
payment was to be made io them immediately, 
notwithstanding the rcstinmt on anticipation 
That resti amt on anticipation would not have 
prevented the trustees fLom paying the piuunums, 
and it did not prevent repayment to the mort- 
gagees who paid them . The Y.-C. tlicic 
[-1 ijlu'in v, mug] refused to apply the doctrine 
alleged by the lespoudenls to be ’essentially 
applicable to these oases, that a person whose 
expenditure has saved the propel ty has,a hen, — 
pp 240, 217. Bowen, L.j, concurred, 

fry, l.j. (who also conciuied) — It appeals 
1 hai tiie expression “ salvage moneys,” so wo aie 
mfovnrefl by one of the learned connsel for the 
appellant, and I dare say lie is quitu light, first 
ocoui s m the repoit of Thar}), hi re, which was 
before Loul St, Leonaids in 1852, where he 
Heems to have used the expression as one familiar 
to tiie lush (Joints m certain cases I ceitanily 
wish that the expiession had remamed on thu 
sther side of the Channel, whole it seems to have 
arisen I doubt whether any doctrine which is 
exprobbed by the word “salvage” applies to 
oases of this description — p. 254 

Leslie, In re, eieplamed, 

Wmchilsea’s (Earl) Policy Tiusts, In re (1888) 
58 L. ,1 Oh 20 ; 39 Ob. D 168 ; 5!) L. T 167 , 
37 \V. 11, 77, 

NOiA'H, ,T,^»I think that Fry,L,J intended, in 
Leihe, In re, to lay down exhaustively the 
eases m wluoh a person who pays a piemium m 
rcspuoL of a ffilicy of insurance will be entitled 
to a hen upon the piuoeeds of the peffipy, and 
that he meant to say 1 hat a trustee w ould not be 
entitled to a lien in any other case than that 
which HCmcntidtied, — p 23 
Leslie, In lie, romiderei, Strutt i Tippett 
(1800) i,2 L T 475.-— u a. ooT'i on, lindley 
and LOI’EB, L.JJ ; Power’s Policies, In le (putt) 

Tharp, In re Output), referred to 
Power’s Policies, In re (1898) [1899] 1 Iv. B (i 
—a A. ASHBOURNE, L C , FITZOIBBON and 
HOLMES, T, JJ. 


Power’s Policies, In re, applied. 

M* Donnell’s Estate, In le [1900] 1 Ir. II 297. 


Faloke v Scottish Imperial Insurance Oo, 

(nipi'a, col 1348), applied, Winn, In re, ltecd i. 
Wmn (1887) 57 L T 382— KAY, J , Wiuehil- 
seas Policy Tiusts, In le (piipru) , Patten i 
Bond [or Boyd) (1889) 60 L. T 583 , 37 W It 
373 — KAY, J , referred to, Blyth r Fladgate 
(1890) 60 L J. Oh 66 ,*(1891] 1 Oh. 837 : 63 
L, T. 540 , 39 W. It 422.— Stirling, ,t ; Gas 
, Float Whilton (Ko 2) (1895) 65 L J. P 17 , 
[1890] I’, 12 ; i'l L*T l.DS : II W II. 263 ; Sj^sp 


M C. 110 — c.A. , afflrnlcd (1896) 66 L. J.P 99 , 
[1397] A. C 337, 76 L T 663.-H.L (E>(*« 
“ Shipping”) , Powei’s Policies, In re ( mpra A ; 
disowned, Durant & Go i. Roberts (1900) 69 L J. 
<1 B 382 , [1900] 1 (J B (B9 # 82 L T 217 , 18 
W R 476— C A COLLINS aud UOMElt, ljj, 
A L smith, LJ dissent I ill/ , leversed, ii L (e) 
tier “ Principal and Agent ” 

Cook v. Black (1812) II L J Oh 268 ; 1 
time 390 , fi ,Tur 161 — wigram, v O., 

rh stuigitiklirid 

Solieitnis’ anjl Gcneial Life Assuiance Co i\ 
Lamb (IKli 33 L J Oh 426 . 1 II AM 711, ; 
10 Jur (Nh.) 739 , 10 L T. Kill, 702 , 12 W,Il 
941 — wood, v-c , ri/Knneil, 2 De G J AS. 251. 
—KNIHfIT BRUCE and TURNER, L JJ. 

Solioitore’, &c., Assuranoe Oo. v. Lamb, 
npproied, White r Butish Empiie Mutual Life 
Assurance Co (1868) DSL J. Ch. 63 , L R 7 Eq. 
394 , 19 L. T 306 ; 17 IV It. 26 —MALIKS, v -C ■, 
fallowed. City Bank i. Sovereign Life Assurance 
Uu (1881) 50 L T 565 , 32 W. R 058.— 
PEARSON, J 

Crossley v. City of Glasgow Life Assuranoe 

Co. (1S7I>) 46 L .1 Ch 65 , 4 Ch I) 121 , 
36 L T 285 , 25 W It 264 .— Jessel, It R*, 
tipp i oi ed. 

Rosier’s Trusts, In io (1877) 37 L T 426 — 

M ALINS, V.-O 

i Crossley v. City of Glasgow Life Assurance 

Co. oi err ul ed ( with regard to time Jor 
beginning to pug intaiesf) 

Webstei r British Empire Mutual Life Assm- 
ancc Co. (1880) 15 Ch. D 169 . 49 L.J. Ch. 769 ; 
43 L. T. 229 , 28 W. R 818— C A. JAME^ 
cotton and thesigeu, l.jj , , reier^j/g 

JESSEL, ME. 

cotton, lj. — W hat we have to consider, 
iherefme, is this ■ whether there is anything 
to justify the finding of the M II that there \\ as 
any default or neglect to pay the money by the 
defendant company If tiieie was not, then the 
principle on which intei est should he giauted — 
that is, by way ot damages — fails • The M.R 
followed his foimer decision in Crouleg v. City 
of Glaiguio Life Assuranoe Co , which he thought 
decided' tins case upon many points There the 
facts weie veiy simple In that case he gave, as 
he has given heie, the assuiance office all their 
cosis as between solioitoi and client, and he did 
so on the gio^nd that they weie justified m 
declining to pay the money without the rleciee of 
the Court. In the piesent ease, it has not been 
questioned befoie us that the decree of the Court 
below gives a complete exoneration oi discharge 
to the assurance oftice. 1 It must not be assumed 
that we decide that that is so That qucstiun is 
not before us, but it may heieatter aiibe. The 
M R. in both cases decided that the decree ot the 
Comt would be a complete indemnity to the 
assurance office, upon this giouml, that, although 
there was no legal personal representative to give 
a discbaige to flic office, yet he had the povvei to 
dispense with the prcseuccrfif Uif legal peisonal 
lcprcsentative . and that Ins decree, made in the 
absence of th*legal personal i ew esental^yc under 
that power, would be a .good discharged the 
office. That is, in fact, a decision that uu til 1 he 
decree the office could not reasonably be caRcd 
upon to pay — p 170. 
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Webster v British Empire Mutual Life 
Assurance Go. (supra), dicta commented on 
•Cm tius / Caledonian Fiie and Life Insurance 
Co. (1S81) 19 Oh U 531 , 51 L. J oil 80 , 15 
L T 052 , 30 W «, 125. 

C'nr.iiilTDiH!, u j — In II ohter v. Jfnti di Umpire 
Mutual Life Assurance Co , no doubt, Tames, 
L J said lie ivas a little mu prised at the decieo 
having been made m the absence of the legal 
personal representative But when the facts ot 
that ease are looted at they show a good ieason 
foi that obsci vatum Theie the amount of an 
insurance on the life of an insolvent had been 
handed over to an equitable mortgagee in the 
aljSence of a legal peisonal lepiesentauve of the 
mortgage!, Lhe sum payable on the policy being 
largely m excess ot the mortgage debt. The 
effect was to pay tu the cieditor a large suiplus 
wlnoli belonged to the insolvent's estate I 
should in that case have felt tlio same clouht 
which James, LJ. felt Ceitainly Cottou, L J. 
went further, and appealed to doubt whether 
the oi dei would give a complete discharge to the 
insurance company I should have thought, if 
it had been necessary to decide the point, that 
theordei would have given a complete discharge. 
At all events, those observations of tlio learned 
nidges weie only dutn, and do not tlnoiv any 
uoubt on the juusdictiou of the Couit in such a 
case as this — p 587 

BAGUALLAY, l J , to the same effect, lindley, 
L J , amain oil. 

Aoey v Fertile (1810) 10 L J. Ex 9,7 
HI A W 151 — EX., distinguished 
Economic Fire Office, In lu (1896) 12 Times 
L. It. 142. — \ WILLIAMS, J. 


Aoey v. Fernie, followed. 

* London ami Lancashire Life Assuiancu Co > 
Ftening (t897) •fl(> L. J. 1>. C. 118 , [1897] 
A C. 499 : 13 Times L It 572.— P c 

bill H STRONG (for self, LORDS MAONAOHTLN 

and worms and sib b couch) —The pnnciple 
upon winch the decision on Aceif v Ferine pio- 
ceeded applies The dealings betw ecu the 
appellants and then agent weie, as legards 
the owned, ten otter altos, and aftoid no pre- 
sumption of an intention to tieat the agent as 
acting for Ins true pimeipals, but as the repre- 
sentative of the ass ui ed — p 120. 

Hall, In re (1861) 5 L T. 395 , 10 W It 
37 —wood, v -c , followed 
United Kingdom Life Assurance Co,, In le 
(1865) 84 L J <_’h 554, 34 Be»v 493 . (IN It. 
59 ; 11 Jnv Cm s) 424 , 12 L T 441 , 13 W It 
615 — ROMILLY, M K 

United Kingdom Life Assuranoe Co., In re, 

followed 

Webb’s Policy, In le (1866) 35 L. .1 Cli 850 , 
L It 2 Eq. 456. 12-Jur (n.S)595, 14 L T 89, 
14 W B 857 — WOOD, V -C. 


Kei 


Webb’S Polioy, In ie, Julio tied on yiiextt, 
“oli'ey, In re (I860) L. It. 8 Eq. 331 • 


JAMES, 

Webji’s Policy, "in re, not followed 
Bussell's Policy Trusts, In ie (3872) L. E 
Eq.'2!7T57 L T 706 , 21 W. E 97 —it ALINS, V 


Emsell’s Polioy Trusts; In re, /allowed 
Scrap lull r Queensland Sheep Investment Co 
(1873) 29 L. T 737.— HALL, V.-C. 


United Kingdom Life Assurance Co., In re j 
Webb's Polioy, In re , arpf Hall, In re 

{supra), discussed. 

Haycock's Policy, In re (1S76) 15 L. J, t ’ll 
47, 1 Ch D. 611, 24 W. It 291 — JEsSEL, 

[ R. Aiul see post, col. 1353. 

Hall, In re ; United Kingdom Life (fasuraneo , 
Go., In re, and Webb's Polioy, In ro,^ 

i inn waited on 

Matthew o Noithorif Assurance Co. (1878) 

6 Uli, D 80 ; t7 L J (111 582 , 38 L T 488 , 27 
W.ll 51 

JLMSEL MR— In /lull, In re, Loi^ Hatheiley, 
then V.-C, incoiiectly, m my opinion, appre- 
hended the effect of a polioy ot insurance In 
that case an insurance company had paid lu a 
sum of money under the Trustee Itellul Act., anil 
the V -C says, “ that it liml been held that a 
meie stakeholdei could pay in a fund under tlio 
Tins tee Belief Act, and thciofoie the company 
justified m so doing ” lie does not men! inn 
the authonty where it had been bo held , but 
even if that weie so, a dubtoi is not in the 
position «t a mere stakeholder, oven where the 
creditor has dealt with the debt ho as to make 
claims to it. He may interplead, and in 
___ sense, 'In that way, and to that extent, may 
ho described incorrectly as n stakeholder > bill, 
that is a peculiar case, and an oulinary dobtoi 
cannot be consideied a stakeholder, but when 
ic to look at Hull, In rr, 1 liud it was not 
diiuiry policy , it was a family policy, and 
. _ mis to have been thought that there wns 

something peculiar or special about the case 
The mattui came befoiu Lord Bonnily in United 
Kingdom hj« Assurance Co , In re. What 
happened there has happened, according to mv 
experience, very often An eminent Queen's 
.'ounsol, now Baggallay, L.J , and Mi, Hveiitt, 
were counsel foi the petitioners, and ill. 
Caldecott was counsel for the respondents, the 
Alilcisons, who brought in a claim , he took 
the point that they weie not liidjjg, to pay the 
iosts because the Truhtee lielief^ct did not 
ipply It was not the company who took tlio 
i b|ectiou , but he took the objection to avoid 
the payment of costs, so that he was not in a 
very ftCvinuable position Mi. Wiekens, foi the 
insurance company, aH to the right to pay m 
undci the Tiustee Aot, cited Hull, -Ziijjfc, -Then 
the M K said, “ that he concurred with mind, 
A^.-C., that meie stakeholder might pay money 
into Court under the Tiustee Belief Aot, though 
they might not, strictly speaking, be teimcd 
trustees He ordeicd the costs of the company 
ot and lelatmg tu the payment into Court, and 
of this application, as between solicitoi and 
client, and the costs of the petitioners, to bo 
paid by the respondents, the Alrlcrsons ” So 
that he agieed that they were not trustees He 
stud they were mere stakeholders, and he con- 
curred with Wood, V.-C He did not really, as 
fai as I can see, give a indicia! judgment on the 
matte* It was a case in which he was not very 
anxious to decide favourably to the objecting 
paity, and he oideied the respondents to pay 
the costs, which they ought, to have paid in any 
event Ho doubt it might have requuod a 
hill to make them pay them That is all Vu: 
decided As I undis-stand, lie thought they 
were not btuctly tiustees, but tjiat the Act 
applied to a mere stakeholder though not a 
trustee. Then when the matter came before 
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■Wood, V -C , m Webb's Pohoq, In re, it came 
in this jvay • i,liere wore acme very important 
questions to lie argued mil. between the partioa. 
Tliey did not object at nil, it was puncipally 
desired io take the opinion o[ Ihc i'ourt, they all 
look the benelit of Hie p.iymcut into Court, they 
did not. otqeet, to pay the eost.s of the company, 
hut they ^ul olqcet In pav the costs as lietwee'n 
soheitor and client, and that is how the question 
'came to bo decided Mi Wmkens, for the 
assurance company, argtied “ that the company 
weie entitled to costs us between solicitor and 
client. In an interpleader suit no doubt, the 
plaintiff wq$ entitled to costs only as between 
party and paity, but, the intention of the framers 
of the Trustee Act (10 he 11 Viet c 96, s 1) was 
not ( o substitute a proceeding for an mtei pleader 
suit. It was rather to substitute a pioceetling 
for a suit to administer a trust, and to relieve 
pel sons who held moneys belonging to others in 
tlieir hands,” and ho ciied United Kmqdom 
IjiJk Assurance Co, In re. There )¥ood, V-(J 
obsoi ved, 11 1 think the question was argued 
before me, and decided in a case of Hall, In re." 
The argument on the otliei side wasst.hatthe 
company woio stakeholders, and were to have 
their costs as botweon party' and party The 

V. -O consulted the M.It , the M.lt having relied 
upon lum m Jlall, In re, and what he say's, is 
this • “ 1 observe that m (Tinted Kniqdom Ansnr- 
mice Co., hi re, whole the M.R. had todeteiminc 
upon the piopricly of payment into Comt by an 
insurance company of the proceeds of a policy, 
his loidship decided that a stakcholilei of this 
deseiiption came within the designation in the 
Act of ‘trustees, executors, administrators or 
oilier persons, having m their hands any moneys 
belonging to any trust , ’ and ho appeal® to have 
given the company their costs, as between 
solicilm and client, without any aigmnent.” 
Then, after saying that the M R agreed with 
him, lie goes on “ The object of the Act was to 
relieve not only trustees, exeontors, and adminis- 
trators. but qjlier persons having trimt money in 
their hands, and to enable them to obtain a 
cheap and efficacious modo of having the rights 
of the parties settled It is in every way desir- 
able that this form of pioceeding should bo 
encouraged rather thnn otherwise.” fit does 
not decide they are trustees although they have 
trust jutficys, bu4 ho says, “ the M R has decided 
that it was desirable to encourage this form of 
proceeding," and that is all. I may say neither 
judge, in fact, said there was a trust — 
pp. 8 i— 87. 

Hayoock's Polioy, In re (nupra), followed 
Hutton’s Trusts, Tn re (1879) 48 L J. Ch 850 , 
12 Oh D. 175 , 27 W. R, 529 —HAM, V.-C. 

Amicable Insurance Soorety v. Bollana 
(Fauntleroy’s Case) (1830) 2 Dqiv & Cl 1 , 
4 Bligh (N.s) 194, 33 R R. 22— h.l (e). 
eldon, l.o ..followed 

Cleaver n Mutual Reserve Fund (1891) hi L J. 
Q B. 128 , [1892] 1 Q B 117 , Gli L T 2% . 40 

W. R 230 , 58 J P ISO.— O.A ESHER, M R , 
lopes and PRY, l.jj. , reversing 80 L J Q. Bj 
872 ; 65 L T 220 ; 39 W. R. 638— DENMAN and 
WILLS, JJ. 

2. Against Accident. 

Bitten v Accidental Death Insurance Com 
pany (1864) t S4 L. J. O. P 28 ; 17 C*B 


(ns) 122— CP, approved but distm- 
q imbed 

Smith r Accident Insurance Company (1870) 
39 L. .1 Ex 211 , L R 5 Ex 302 , 22 L ‘t 81,1 , 
18 W. R 1107 

cr.E vsbv.b — Fittmi v Aemdental Death hn.irr- 
anceCo does not, to my mind, resemble the picsent 
case, foi, ill tlie fhafc place, ihc words of the 
condition were different , and in the next place, 
the hcinia of which the plaintiff died was really 
produced instantaneously by the accidental 
violence. It, was hanlly to be considered as 
ansing within the system — p 214. 

CHANNELiAand martin, rb to thesame effect 
KELLY, o B. dissented » 

Trewv Ry Passengers' Assurance Co (I SOI) 
SO L '.I Ex 317 ; (i H & N. 839 . 7 Jur (N.s) 
878 , 4 L. T 833 ; 9 W R (171 —EX ch , re- 
rerslm / (I860) 29 L. J Ex 218 ,5H iNSU, 

0 Jur (N s ) 799 . .8 W R 191 —EX , J allowed, 
Winspcar i. Acculeut Insuiance Co (1880) 50 
L J Q B 292 , 6 Q P. D 12 , 43 L T. 159 , 29 
W R 116 — C A OOLEHIDRE, O .1 , BARHALLAY 
nod BRETT L.TJ. ; referred to, Mmifio r Ry. 
Passengers’ Assmance Co (1881) 4 1 L T 554 — 
POLLOCK, B. mid STEPHEN, J 

Winspear v Aooident Insurance Oof 

(inpra), followed 

Lawrence < Accidental Insurance Co (1881) 
50 L. J Q B. 522 , 7 Q. B. D 216 , 15 L. T 29 . 
29 W R. 802, 45 J. P 781 —DENMAN and 
WATKIN WILLIAMS, JJ 

Reynolds v. Accidental Insnrance Co. (1870) 
22 L T 820 — c. p Winspear v“ Aoordent 
Insurance Co and Lawrence v. Aoordent 
Insurance Co ..dimnml inulihdnii/iiwhetf 

Walker v London and Provincial* Ineuraffie 
Co (1888) 28 L. R It 572 — ex div 

Winspear v Aocident Insurance So. and 
Lawrence v Accidental Insurance Cc , 

disft ngninlied. 

Hensey <r While (1899) 69 L J Q B. 188 ; 
[1900 J 1 Q.B 4S1 , 81 L T 767 ; 48 Vf H. 257 , 
63 J. I*. 804.— O.A 

rigby, l J — The eases which have been cited 
on behalf of the appellant weie decisions on 
policies of insuiance, and do not in any way 
touch the present case.— p 190 

Collins, L J —In all these eases the cause of 
death had this element — the something fortuitous 
and unexpected The fortuitous and unexpected 
element is the proximate or ultimate thing 
bringing about the death. The cause in oaclr of 
the cited cases was accidental That element is 
wanting in this case — ib, v. williams, l. j, 
concurred 

3. Fire. 

Dobson v Sothaby (1827) M & M. 90 ; 31 
R R. 718, approved. 

Shaw r Robbeids (1837) 6 L J K. B. 1U6 , 6 
A & E 75 , 1 N & P 279 p W *W & D. 9 1 , 1 
Jm. 6 — k b , Sillem r. Thornton {poet). 

Shaw v. Robberds,/«??miw?, Pun v. Reid? f 84 3) 
12 L J O. P. 299 . f‘ Man & G 1 , G, Scott (n R ) 

982. O.P,; dwtinqnished, Sillem i. Thornton 

(post). 
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Pun v, Reid, (supra), distinguished 
Sillem i Thornton (185 I ) 23 L J <1 B 302 , '1 
El' & HI HfiS, 2 C L R 17/0 , IK.fut. 718. 2 
\V K q n 


II 


Sillem v Thornton, eoiniueiiled on 
Stokes i. Cox (lfiitl) 2(1 L .1 Kx 113, I 
; N 321). 533 , 3 Jnr (n h) in , W R Hi) 
ch , retersimj (’“*' 1 1 001 


imj (1851!) 25 L 

"wiU.es, J —inSlilfUl v Thornton tho descrip- 
tion in tlic policy was nntiue At the time ol 
the execution of the policy the pi Anises desonlied 
ns pf tivo stones weie, m fact, of flirec , tlieie- 
foi e, wliatevci is said in Sillem v. Thornton as 
to n subsequent alloifttion making a policy void 
must have been extra-judicial. — p, 118. 


Sillem v Thornton, doubted. 

Thompson i Hoppei (1853) 27 L. J Q B 4 tl , 
El Bi. A El 10.3S , 5 Jur (N.s ) 03 . 6 W. E 857. 
— EX CH. , reieismq (1856) 2C L J Q 13 18, “ 
El & Bl 172, 037, 3 Jur (N.S.) 133 — q b 
willes, J. — In effect, thme being no violation 
of tlie law, and no fraud m the assured, an 
inmease of link to the bubject-ranlter of insur- 
ance, its identity lemammg, though such increase 
qf risk be caused by the assured, does not avoid 
the nismancc I may add, that there is a case 
of Sillem v Thornton , winch turned mainly 
upon a question of identity of tho subject-matter 
intended to be assmed, and which may be 
sustained on that giound, notwithstanding oui 
present decision. That pait of the judgment in 
that case winch discusses the aboie point was 
not called for by the facts , and if it was in- 
tended to negative the proposition just stated, 
we ought to overrule it — p 445. 


“Stokes A. Cox, approved 
Wheelton t. Haidist.y (1858) 27 L J Q B 
241 , 8 El. & Bl 232, 285, 5 ,lm (ns.) 1 1 , (I 
W. E £39. — EX. OH. , partly reveismg (1857) 
25 L J. Q. B. 285 ; 3 .Tui (N.S.) 1169 , 5 W It 
784 — Q B ; referred to, Johnson r Baylton 
(1881) 50 L. J. Q B 753 , 7 Q. B, 1) 438 ; 45 
L T. 874.— *0 A 


Mason v Sainshury (1782) 8, Dougl. 61, 
appealed, (Talk r Iilytlung Hundred (or .Inhabi- 
tants) (1823) 2 It. Jc'e 2H, 3 1) A H. 189, 2 
T, I (os) K It 7 :2(1 R U 33— K l! , pnnuple 
applied, Yates i White (or Whyte) (1838) 7 L J 
' • L> 118,4 Bing, (N Cl ) 272 ; 5 vSooU 540 —0 V ; 

fn red to, tiuggin i Upton (post) , Rankin r. 
Pottci (1873) 12 li. J 0. P 189 ; L. U 6 II. 1,. • 
83 (. 


* Yates v Whyte, referred to. 

Gaggin r. Upton (1859) Diu. 121 . — napier, 


Mason v Sainshury, Clark v. Blything 
Hundred and Yates v Whyte, disnassed 
and appealed. 

Simpson r. Thomson (1877) 8 App Ous 279 ; 
38 L T 1 ^3 Asp M 0, 567 -U r, (80.). 

Mason v. Samsbury, Clark v Blything 
Hundred and Godin v London Assurance 

Co* (1758) 1 Burr 190, discussed and 
approied. 

Nor tli British and Mcicantilo lnsurancu (!o, r. 
London, Liverpool and Globe Insurance <!o 
(1877) 46 L. J Oh. 537 , 5 Oh. D 569 , 36 L. T. 
629— C.A. .TAMES and M13LU&H, L ,TJ , JIACt- 
G ALLAY ,TA 

North British and Mercantile Insurance Co, v 
London, Liverpool and Globe Insurance Co., 

commented an and, followed, Dnriell i, Tibbitls 
(1880) 50 L J. Q B 33 , 5 Q B. D 560 ; 12 I,, in 
797, 29 W E 66; U ,1 L‘, 695. — 0.A BRETT, 
cotton and thesiger, l j,t See judgments, 
applied, Andrews r. Patriotic Assurance On. 
(1886) 18 L. E It 855— EX. D, And see post, . 
col. 1858. 

Garden v. Ingram (1852) 23 L. J. Oh. 478 — 
CUANWORTH, L.O , thntmi/llislied. „ 

Lees r Wlutelcy (1SG«) 35 L * 7 . Oh. 412 ; 

L E. 2 Eq. 143 , 14 L. T 472 ; 14 W. E 581— 
KINDERHLEY, V.-C 

r 


Wheelton v. HardiBty, distinguished, Mac- 
donald r Law Union Dire nnd Life Insurance 
Co. (1874) 43 L J Q B. 131 , L. fl 9 Q. It. 328 : 
30 L T. 545 22 W. E 630 — Q.B 

Wright and Pole, in re (183 1* 1 A & E 621 , 
40 R. It 879 , S. C., nom Sun Tire Office, In re, 
3 N, & M. 819.— K.B. 

TaiTeton v Staniforth (1791-1790) 5 Term 
Rep 005 , 1 B. & P 471 , 3 Anstr 707 ; 4 
R R. 845 ; and Salvin v. Jamqs (1805) 6 
Bast 571 ; 2 Smith 046 , 8 It. It 540, 
nommentetl on. 

Simpson r Accidental Death Insurance Oo, 
(1857) 20 L J. C P. 289 , 2 C.ll (n.s) 257 ; 3 
Jur (NS) 1079— c.v. 

Worsley v" "Woffd (1795-1796) 6 Term Rep. 
710' 2 H. Bl 574 , 3 R. R 323, discussed. 
Loc-tePU Guarantee Co r. Bearn ley (1880) 

5 App. Cas. 911 ; 43 L. T. 390 , 28 W R. 893 ; 45 
J. P. 4.— HI, (in.) lobBS BLACKBURN and 
tvatson; selbokne, h c dissenting ; reremnq 

6 Ir. R, C. Jj. 210— ex. 


Garden v Ingrain, Lees v. Whiteley, Dur- 
rant v. Friend (1852) 21 L. J. Ch. 353 , 
5 Da G & Sin, 343 , 16 Jut 709. — PARK Eli, 
v -o , and Norris v Harrison (T8r7) 2 
Made! 268, dismissed and explained 

Poole v. Adams (1804) 33 L, J. Ch 639, 
4 N. R. 9 , 10 L T. 287 ; 12 W. It. 888— 
KINDERSPEY, v,-c , appeared , 

Ravner r. l’reaton (18S1) 50 L .T Ch. ,472 , 
18 Ch. D. 1 , 44 L. T 787 ; 29 W. R. 510 ; 45 
J. P 829.— -o , a cotton t and bre’J’t, l.jj,, 
jambs, l.j , dissenting; a/Krmnu/ (1880) 14 
Oh D. 227 ; 43 L T. 18 , 28 W R. 808 , 4i J. P. 
634 . — jessel, m R See judgments, 

Garden v, Ingram, explained 

Seymour v. Vernon (1862) 21 L J. Ch. 433 ; 
10 Jur 189 — KiNDEiisLtiY, v,-c., followed. 

Rook v Worth (1750) 1 Ves, ecu 460 — 
hardwicke, l.c , and Parry v. Ashley 
(1829) 3 Sim. 97 ; SO R. R. 132— SHAD- 
WELL, v -o , dismissed 

Warwlckei i> Bretnall (1&82) 23 Oh. D. 188* 
31 W. R 520 .— ohitty, j. 

Darrell v. Tibbitts (supra*,, applied. 

„ Rayner v, Preston (supra), eommented on 
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Simpson v. Scottish. Union Insurance Co. 
(1808) S2 L J Ch 329 ; 1 H. & M 018 ; 

9 .Tnr. (n s ) 711 , 1 N R 587 ; 8 L T 
112, 11 W R. 459 — WOOD, V-c., e.c- 
plained And ace pod, col, 1858. 

Simpson v Thomson [supra, ool 1850), and 
Collingridge v Royal Exchange Assnranoe 
, Corporation (1877) 47 L ,1 Q B 82 , 3 
Q B 11 178 , 37 L T. 525 ; 20 W. B 112 

( iiwtollnm r 1’reston (h888) 11 Q. B U 880 , 
52 L J (J B 300 ; W L T 2y . 81 W It. 557 
—a. A ; reverting (4882) 8 Q B. D 018 , 4fa 
L T 509. ,'ljJW It 697. — CIIITTY, .1, 11 

duett, I. J. — In Sunumd v. Rodocanaelu 
(supra, col 1843) the foundation of the judgment 
to my mind was, that what was paid by the United 
States Government could not* he considered as 
salvage, hut must he deemed to have been only a 
gift, It was only a gift to which the assured had 
no right at any time until it was placed in their 
hands. Darrell v. Tibbitts seems. to me to 
lie entirely m favour of the plaintiff in this case 
l shall not letract from the very teirns which I 
used in that case, It seems to me jhat in 
Dan ell v Tibbitts the msurcis weie not subio- 
gated to a right of action or to a remedy They 
weie not subiogated to a light to enfoice the 
remedy, ’"but what they weie subiogated into 
was the right to receive the advantage of the 
remedy which had been applied, wliethei it had 
been enforced or voluntarily administered by 
the peisun who was bound to administer it, — 
p, 389—341. 

cotton, Xj.j, to the same effect. 

• BOWEN, Jj. J. who also concurred, Baut We 
have been asked to hold that a tenant from year 
to year can always recover the full value of the 
house from the insurance company, alLhough he 
has intended to insure only his limited interest 
in it. There is some justification foi that m the 
language of James, LJ m Raynor v. Preston 
lie says this : “ In my view of the case it is 
perhaps unnecossaiy to refei to the Act of 
Parliament a3 to fire insurance But ihat Act 
seems to me to show that a policy of insurance 
on a house was considered by the legislature, as 
I believe it tS be considered by the umvei sal 
consensus of mankind, to be a policy* Soi the 
benefit of all persons inteieBted in the property, 
and jt fljnmara famine that a puichasei having an 
equitable Intel est under a contract of Bale is a 
person having an mteiest m the house within the 
meaning of the Act, I believe that theie is no ease 
to be found in which the liability of the insuiance 
office has been limited to the value of the interest 
of the insured in the house destioyed. If a tenant 
for life having Insured his house has the house 
destroyed or damaged by hre, I have never heard 
it suggested that the insurance office could cut 
down Ills claim by showing that he was of extreme 
old age or suffering from a mortal disease.” Now, 
with the greatest possible respect and reveience 
for all that is left to ns of the judgments of a 
great judge like James, LJ,I confess l„do not 
follow that. ... It is true that ill most cases 
the claim of a tenant from year to year, or for 
yeais, cannot be answeied by handing ovei to 
him what may be the marketable value of his 
property, and the reason is that he msuies more 
than the marketable value of his property, and 
he loses more than the marketable value of his 
property ; lie, loses the house m which he is 
living, and th'ejienaficial enjoyment of the house 


18%8 

as well as its pecnmaiy value That, I think, 
is all that was meant by the V -G. m Sun rum v. 
Scottish Union Dn.ni unco Company — p. 399 , 

Raynar v Preston, distiiiguiJied, Audiows 
r Patriotic Assurance Co ( pod) , referred to, 
Inland Revenue Commissioners i Angus (1889) 
23 Q B 1) 579 , G1 L T 832 ; 38 W E 3 , 63 
J-. P. 453 — COLERIDGE, C J , and HAWKINS, J ; 
affirmed, c a halsbury, l c.. esher, m b and 

LINDLEY, L.J. 

Oastflllam v Preston, lefcirrdto 

Simpson v. Thomson, explained 
Sea Insiuanfce Co i Hadden (1881) 53 L J 
Q. B 252, 13 Q B D.70G, 50 L. T 6>7; 32 
W It. 841; 5 Asp M C 230 — 0 A duett, 
M.B., BAGGALLAY and LINDLEY, L JJ 

Oastellain v. Preston, referred to 

Simpson v Scottish Union Insurance Co , 
discussed and distinguished. 

Andrews i’ Patriotic Assmance Co (1886) 18 
L. R Ir 366— EX D 

Darrell v Tibbitts (supra, col. 1356), and 
Oastellain v. Preston, discussed 
West of England File Insurance Co i> Isaacs 
(1396) 66 h. .T Q. B 653 , [1896] 2 Q B, 377 , 
aifiimed, (1896) 66 L.J Q B. 36 ; [1897] 1 Q B., 
226 , 75 L. T 564.— C.A ESHER, SI E., LOPES 
and RIGBY, L.JJ. 

COLLINS, J — A point was made upon behalf 
of the defendant, based upon a dictum of 
Cotton, L J. in Darrell v Tibbitts , which raised, 

I think, the only material difficulty in this case. 
His loidship said 11 If the company had known 
of the covenants in the lease, and of the actual 
position of the parties, it might have beeu said 
that they had paid without requiring the cove-* 
nant to be enfoiecd, and tbeicfoie had lost tlunr 
remedy ” In the present case the plaintiffs, 
when they paid the insurance money to the 
defendant, were thoroughly awaie of all his 
rights against his lessor They had se*n the 
lease, and their attention had been called to the 
covenant, and therefore it becomes necessary to 
consider whether that fact distinguishes the 
case from Darrell v. Tibbitts, and Obliges the 
plaintiffs to renounce such rights as they might 
have retained had they chosen to insist upon 
them at the time they paid the money 
Cotton, L.J., m a latei case, makes observations 
which seem to be somewhat inconsistent, not 
with the decision, but with the suggestion which 
he apparently n*ikes in the passage I have cited 
from Darrell v ’Tibbitts. In . . Cadellum v. 
Preston, he says . “ If the pioposition is stated 
in that manner, iL is cleai that the office would 
he entitled to the benefit of anything lecoived 
by the assured before the time when the policy 
is paid, and it ib established bj Darrell v, 
Tibbitts that the insurance company is entitled 
to that benefit whether oi not befoie they pay 
the money they insist upon a calculation being 
made of what can be recovered m diminution of 
the loss by the assured , if they do not insist 
upon that calculation being made, and if it 
aftei wauls turns out that, in^amsequence of 
something which ought to have been Jmlcen into 
account m eotimatmg the loss, a anm^nf rrmupy 
or even a benefit, not being a sum of money, is 
received, then the „office, notwithstanding the 
payment made, is entitled to say that the nssmed 
is to hold that for its benefit, and although it 
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was not, taken into account in ascertaining the 
burn which wna paid, yet when it has been 
received it must be brought into account ; and 
if it is not a sum o£ money, bnt a benefit that 
has been received, its value must be estimated 
m money ” I fhave alieady dealt with the 
diffidence between a benefit actually received 
and a benefit lost , but subject to that diffeience, 
that is undoubtedly an expiesaion of opinion by 
Cotl on, L J , that the fact that a company has 
paid with full knowledge of the facts does not 
debai them from lequnmg a subsequent account 
on the footing of a bcneht which they knew of 
and had not dealt with m accoujit when they 
paid. I do not myself see any principle upon 
wliich that exception 01 limitation could he 
placed unless they had so acted as to be estopped, 
and to make it inequitable foi them to insist 
upon the position, which they must, by then 
conduct as between themselves and their assured, 
be deemed to have abandoned — p 665 

Leeds v Oheetham (1827) 1 Snu. 146 , 6 L. J 
(o.S ) Cli 105 , 27 H E 181 — LEACH, 
V -C., upheld 

Lofft v Dennis (1859) 5 Jur (NS.) 727 28 
L J Q B. 168 , 1 El & El 474 , 7 W E. 199 

— QB 

[The decision in Leeds v. Cliecthum is not 
Accepted as law by Lord St Leonards, who, in 
his Handy Book on Piopeity Law. p. 101, 1st 
edit , p 106, 0th edit , says to the landlord 
“ If, howevei, you have insured, although not 
bound to do so, and leceived the money, you 
cannot compel payment of the rent, if you de- 
cline to lay out the money m rebuilding "] 

Campbell, c.J. — With regard to the opinion 
expressed by Lord St, Leonards, his book is a 
most valuable publication, and I pay respect to 

; if it were proposed to make it law, I might 
bi^eady t« support it ; but it is only the opinion 
of a most learned judge, and it is contrary to a 
solemn decision, and to my own opinion — 
P.729^ 

Leeds v, Cheatham and Lofft v. Dennis, 

referred to 

Kenney v Employers’ Liability Assurance 
Corporation [1901] 1 lr. E. 301 — o A ASH- 
BOURNE, L O , FITZGUBBON and HOLMES, L.JJ, , 
WALKER, L.J., dissenting. 

And see “Landlord and Tenant.” 


Richards v Easto (1840) 16 L J Ex. 163 ; 
15 M. & W 244 — ex., dismissed. 

Filliter v Phippard (1847) 17 Jj J. Q. B. 8 
11 Q. B 347, 12 Jur 202 .— q.b. 


S L T 193 ; 10 W. E 49 , rerming 3 Ctiffl 12 ; 3 
L. T. 481 ; 9 W. E 64!) — STUAltTf V -o, 
turner, L J — -Those cases depend fipon (lie 
teims of the policy, how far the o'fice has or litis 
not protected itself against the consequent Os of 
any misrepresentation which might bo made lo 
them , but m the present case there cannot lie a 
doubt that thisoflice has doue everything it could , 
to protect itself —p 915 knichit lfliuou, r, ,i. 
concuuod Awl «m Uuivaisal Non-Tariff Eire 
Insurance Co, In re, (Forbes’ Claim (1875) U 
L J Ch 761 , L, E 1!) Eq 485 ; 23 W It. 464. 
— M ALINS, V.-C, 

‘Anderson v. Fitzgerald, discusfd, London 
Assurance’ « Hausel (post) ; Thomson r Weems 
(1884) 9 App. Oas. G71.— n.L. (so) (supra, col. 
1344) 

Dalglish v. Jarvis (1850) 20 L. J Oil. 475 j 
2 Mac & (4. 231 ; 2 II & Tw 437 ; 14 Jur. 
945, — lords commhs. ( And sen post); 
and Lindenau (or Von Limlenau) v. 
Defborough (1828) 8 B & C, 580 , 3 Moo 
& R 45 ; 3 Cm & P. 350 , 7 L J. (o S ) 
K B 42 — K B , re/ erred to 
LnndSn Assurance r. Manscl (1879) 48 L. J. Oh, 
331 ; 11 Ch D 363 , 11 L T 225 , 27 W. 11,441 
— jessel, M r And see post, 

Dane v Mortgage Insuranoe Corporation 
(1893) 63 L. J. Q B 144 [1894] 1 Q B 
54. 9E 96.70L.T 83 42 W. K 227 — 

O.A ESHER, M R,, LOPES and KAY, L.J.T , 
principle applied, 

Finlay ». Mexican Investment Corporation 
(189G) G6 L. J Q B. 151 , [1897] 1 Q. B 517 j 70 
L T 257— CHARLES, J. » 


Dane v. Mortgage Insurance Corporation, 
Finlay v. Mexioan Investment Corpora- 
tion, Dalglish v, Jar vie and London 
Assuranoe v. ManBel, refereed to. 

Seaton ® Heath (1899) 08 L ,1. Oli 031 ; 
[1899] 1 Q B 782 , 80 L T, 579 ; 17 W. It 487 , 
4 Com Cas 193. — C A A. L SMITH, OOLLINS 
andROMER, L JJ , reversing bthjiam, ,r, o.A , 
reversed on the facts, num. Seaton r, Burnnutl 
(1900) 69 L J Q B. 109 . [1900] A. C 135 i 82 
L. T. 205 ; 6 Com Cas, IBS.— H.j, (e,). hals- 

BURY, L.0 , LORDS MAONAOHTEN, MORRIS, 
SHAN I?,* DAVEY, BRAMPTON Alld ROBERTSON. 
And judgment of bigham, j., restored 

Dane v. Mortgage InsurSnoe Corporation, 
Finlay v Mexioan Investment Corporation 
and Beaton v. Heath, appl'ied 
Parr’s Bank v. Albert Minos Syndicate (1900) 
6 Com Cas. 110.— MATHEW, J, 


Filliter v Phippard, i ef erred to 
Goiely, Ex parte, Barker, In re (1864) 34 L. J. 
Bk. 1, IDeO.J&S 477 , 10 Jur. (n.s.) 1085 ; 
11 L T. 319 , 13 W. R 00. — westbttry, l.o. 


4. Guarantee. 


Denham v. United Guarantee and Life 
Assnranoe Co. (1852) 21 L J Ex. 317 , 7 
Ex 744 , 16 Jur 691 — ex and Ander- 


son lor jjeuaerson) v. Fitzgerald 1853 
H Ja Cas 4f& ; 17 Jur 995 — h.l. (ie, 
C RAN WORTH, L.O., LORDS BlJpUGHAM ar 
' iS?,F«&s« , *EE 0 Nasds, with the judges — revcrsn 
, _ " n ( j, 1 Ir, L. E. 261, distinguished, 

Towle v. National Guaidian Assurance Soclei 
1861) SO L. J. Ch. 900 , 7 Jur. (N.S.) 618, 110! 


6. Burglary and Housebreaking-, 
George -v Goldsmiths’ and General Bnrglary 
Insuranoe Association (1898) 67 L J, Q B. 807 • 
[1898] 2 Q. B. 136 , 78 L. T 813 , 46 W R. 557 ; 
62 J P 694. — wills and Kennedy, jj. ; reversed, 
(1899) 68 L. J Q B 365 , [1899] 1 Q.B. 595 , 80 
L. T 248 ; 47 W R. 474,— a A. RUSSELL OF 
KILLO^EN, C.J., A. L SMITH and OOLLINS, L JJ. 


6. Actions by Insuranoe Companies 
London Monetary Advanoe and Life Assur- 
anoe Co. v. Smith (1858) 27 L J Ex 479 , 8 H* 
&H 543. — EX , overruled, London and Provincial 
Provident Society v Ashton (1862) 12 0, B. (ns.1 
709, 723 , 7 L, T. 581 ; 11 W Hi 152— EX, OH. 
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Hitehman v^Stewart (1855) 2 l L. .] Ch 
990 , 3 Drew 27] ; 3 Eq. R 838 , 1 Jm (ns) 
H3(l , 3 W. It. 464 -V -a , followed. 

Ewan’s Estate, In re, Ir R 4 Eq 108 — o a. 

Petre v. Duncombe (1851) 2 L M & r 107 ; : 
• 20 L. J, 0 B 212 15 Jm. 8G , anil Hitoli- 

mau v. Stewart, ndn/ifed 
McKcwan's Case, Marta Anna anrl Stoinbank 
Goal (Old Coke On (1877? 16 L. J Ob 819 , 6 , 
Ch. D 117 • 37 L T, 201 , 25 W. R. 857— V.-O , 
partly relented, C.A, * 

Petre v Dunoombe and Hitohman v. Stewart, 

appro red and followed. 

Eox, Walker & Co , In le, Bishop, Ex parte 
(1880) IB Ch. D. 400 j Bo L J. Ch. 18 , 43 L T. 
105 , 29 W. R. 111.— 0 A 
Cotton, If there had been no authority 
on tho point, the matter would have possibly 
» been moie doubtful, but in several casefkinterest 
lias boon allowed on payments made both under 
express and implied contracts to indemnify In 
Petre v I) mini mho, under a covenant bysvay of 
indemnity to a smoty, interest was allowed by 
way of damages upon payments which had been 
made by tljo surety, it being held that on a con- 
tract to indemnify the person (o be indemnified 
should be put m the same position as if the man 
who had conti acted to indemnify him had m fact 
done what he had contracted to do, that is, 
had paid the money at the proper time And 
Kmdersley, V -O , m a very careful judgment in 
Hitehman v, Stewart, came to the same con- 
clflsion where there was only an implied contract 
by co-sureties to indemnify or repay another 
eo-suvoly the amount which lie hail paid in excess 
of his fair proportion There the Vice-Chancellor 
allowed interest, on tho ground that theie was an 
implied contract to indemnify, following the old 
case of Lawson v, Wrii/kt (1 Cox 275), where 
tlio point does not appeal to have been argued, 
but interest w^s allowed undei somewhat similar 
circumstances That decision of Vice-Chancellor 
Kinderley’s has been followed in the recent case 
■of In re Swan' sjlst ate, where the Courtof Appeal 
in Ireland allowed interest undei similar circum- 
, stances on the same principle on an Miplied 
contract to indemnify, Haviug regard to these 
authcaiitos, and tv the consideration that where 
there is a contract to indemnify, express or im- 
plied, the person who is to be indemnified ought 
to be put in the same position ns if the act 
against which he is to be indemnified had been 
done by the peison who is to indemnify him at 
the time when it ought to have been done, we 
are of opinion that tho proof for interest ought 
to be* admitted.— p, 121 

Petre v. Duncombe, not applied 

WatBon, In re. Turner ». Watson (1896) 65 
L. J Ch. 553 ; [1896] 1 Ch 925 ; 74 L. T. 453 , 
44 W. R 571.— north, J. 

Cameron v. Smith (1819) 2 B. & Alci 305 ; 

20 R B. 414, obeeriatwns adapted. 

Cook e Fowler (1874) 43 L J Ch 8B5 ; L R. 
7 H. L. 27.— H.L. (E ) 

* Cook v. Fowler, adopted 

Goldstvom r. Tallerman (1886) 56 Ll J. Q B 
22 ; 18 Q B D 1 ; 55 L. T 860 ; 35 W B. 68.— 


Cook v Fowler, distinquhlted 
Dixon, In le, Haynes v. Dixon (1990) 09 L J 
Ch. 609 , [1900] 2 Fill 561 , 83 T, T 129 , 48 
W R 065. — 0.A 9 

L. C. & D. By. v S. E. By. (1S9J) (it L. T 501 
— KTiKEWimr, ,r , maned, (1891) (il L. J Ch 
294 , [1892] 1 Ch 120 ; 65 L T 722 , 40 W B 
194— C A MOTLEY, BOWEN untl KAY, L ,T.T ; 
the latter derision affirmed, (1893) 63 L J. Ch. 93, 
[1893] A C 420 . 1 B 275 ; 69 h T 637 ; 58 
J ¥ 36 — H L (E ) LORDS HERSCUELL, L C , 
WATSON, MORRIS and SHAND 

Harper v Williams (1843) 4 Q B 219 ; 12 
L J Q ]?. 227 — Q.B , referred to 
Duncombe i Bughton Club and Norfnllc 
Hotel Co (1R75) « 1 J Q B 210; L It 
10 Q B 371 ; 32 L T 8G3 . 23 IV. B 795 — q b 
D e Havilland v Bowerbahk (1807) 1 Camp 
50 , applied, Higgins c. Sargent (1823) 2 B & (J 
348 , 3 D. & E 613 ,2L J,(Ob)K B 33 j 26 
R B 379 , considered, L C & D. Ry r 8 E By. 
(1893) (53 L J Ch 93 , [1893] A C 429 , 1 B. 
275 , 69 L T 637 , 58 J P. 36— It L. (E) 

De Havilland v Bowerbank, applied 
McKewan’s Case, Maria Anna and Steinbank 
Coal and Coke Co (1S77) (supra, col 1301), 

Gordon v Swan (1810) 12 East 419 , 2 Camp ’ 
429 , 11 K B. 758, n , and Calton v 
Bragg (1812) 15 East 223 , 13 E K 451, 
followed. 

Higgins r Saigent (1823) 2 B & C. 348 . 3 
D, & H 013 , 2 L J. (o.s ) K. B. 33 ; 20 B. R 
379— KB 

Higgins v Sargent, not applied 
The Northumbria (1869) 39 L J Adn 3 , L B. 

3 A & E. 6, 9 ; 21 L, T 681 , 18 \V B 188 

Higgins v Sargent; Rhodes v Eho"des(18(jC) 
Johnson 653 , 29 L J Ch 418 , 6 Jur. 
(N S ) 600 , 8 W B 204 — V.-C , and 
Foster v. Weston (1830) 6 Bing 309 ; 4 
!M & P. 589, 8 L J (OS) C P. 295 — 
a P fallowed 

Hill v. South Staffoidshire Ry (1874) 43 L. J 
Ch 556 , L B 18 Eq 154 — v -c ' 

Mackintosh v G. W. Ry. (1863) 1 Gift. 683. 
— V -o , and Mildmay v Methuen (1855) 

3 Drew 91, not followed 
Hill r South, Staffordshire By (1874) 43 L. J. 
Ch 556 , L. B 18 Eq. 154 But see infra, 
col. 1363 

HALL, V-C, — The case of Mackintosh v Great 
' IVestem Bndwaij Co. would seem to be an 
; authority independently of the statute. Stuart, 

' V -C., however, did not in his judgment as to 
interest refer to the cases which I have already 
mentioned, but he seems to have gone on some 
; earlier authorities which, in the cases to which I 
referred, weie m viewed and considered to be no 
’ longer applicable at law Undei all the circum- 
stances of that ease, and treatirig this question 
. as one of legal right, I do not consider that case 
’ is. an authority m favoui of the plaintiffs for the 
allowance of interest The case of Mildmay 
’ v. Methuen was referred to '. . Tdo not consider 
that the deei^on in that case is satisf adtBry , or one 
which ought to guide me m coming to sTtonutosi on 
in this case ; if, independently of it, I should come 
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come tn The circumstances of that case aiel(lSOl) (il L 
not set forth, and theie Is nothing tn explain wich .1 


what the nature of the deduction was . but even J 
^supposing that I could treat the piesent ns a 
case within the 28th section, I do not find that 
that section is impel at ivc It mciely empoweis 
a jury, if “ they shall think fit,” tn allow interest 
at a rate not exceeding a cei tain amount Those 
words give a discretion to the juiy to say whether 
the case is, under all the ciicinustauces of it, one 
m which mteiest ought to he allowed oi not, A 
new tnal would not, I think, he granted, because 
the juiy 'had not allowed interest under that 
section. — p 500 • 

Mackintosh v G. W. Ry., enmdered 

L. C & D Ry b S E. Ry (1893) (13 L J Ch. 
93 : [1893] A.C. 429 . 1 U 273 . 09 t T. 037 , 
58 J P St! — H.t, (TO) 

Mildmay v Methuen and Berrington v 
Phillips (1880) 1 M & W 18 , 1 D, J’ C 
758 —EX , adapted. 

Cfeake i Ross (1875) 1 1 L J C P 315 , 32 
L T. (.00: 23 W B 058 — C.P 

Dunoombe v Brighton Olnb and Norfolk 
Hotel Co. (1S7D) it L J Q B 210 , h B 
10 Q. B 371 , 32 L T 803 ‘ 23 W B 
795— QB , Eddowes v Hopkins (1780) 1 
Doug 370 ; and Arnott v Redfern (1820) 

* 3 Bmg 353 ; 11 Mooio 209 , 2 Car & P. 

88 , 4 L J (os) C P S9 — op. , Page v. 
Newman (1829) 9 B & C 378 , 4 M. & B. 
305 , 7 L. J. (o s ) If. B 207 — K B , con- 
sidered 

LC&DRyvSERy (1893) 03 L J Ch 
93 , [1893] A C 429 , 1 E 275 ; 09 L T 037 ; 
58 J P. 30 — H L (E ) 


Lloyd Edwards, In re, 'Williams v Trench, 
not followed 
Anglesey (Marquis), Tu re, Wilmot r Cai dmcr 
(1901) 70 1. .1 Ch 810, [1901 J 2 Ch. 518; 85 
L. T 179 , 19 IV E 708 — O A ItKIliV, COLLINS 
and homer, l ,r,r re lent in/ co/UN^-H 4.UDY, 

Clanoarty (Lord) v Latouche (1807) 1 lh;ll. 

& 11 129, e,eplttinetl and dutim/u min'd. 
(Jroskillt Bower (*1803) 32 1. .T Ch. 5*40 ; 32 
Beav 80 , 9 Jnr (ns) 207 , 8 1 j. T 138, 11 
( W R HI— MB. 

Clanoaity (Lord) v. Latouohd^ 'ay pi ted 
Mosse r Salt (1803) 32 Beav, 209 ; 32 1. .1. Ch 
750 — mb , Darnell r. Sinclair (1881) 50 L. ,1 
P U 50, (I App Cas. 181, 41 D. T. 257, 29 
W R 509 — P O 

Mosse v. Salt, fallowed.. 

Stewart i. Stewart (1891) 27 Tj 1! li 351, 
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8 Procedure. 

9 (FOREIGN JUDC MENS’ 


1 Sovereign States 


Hill v. Sonth Staffordshire Ry (1871) 43 
k L .1 Ch 55(1 , li. R 18 Eq 154.— v -C., 
*«. qurstioned 

Gealce /• Ross (1875) 32 L T lilili . 14 L. J 

C. P 315 . 23 W R. 058,— C P. 

grove, J — It was aigued by Mr Mow, and 
the alburn ent is paitly supported by the reason- 
ing of Hall, V -O in Wily The South Staff oi tl- 
shire Hallway Co , that to constitute a demand 
within tl)p statute (3 & 4 Will. 4, c. 42, s. 28), 
the sum demanded must be specified in the notice 
I agree with my lord m thinking that there are 
no words m the statute to support that argument. 

— p. 068 . 

Hill v South Staffordshire By , applied. 
Waid i Eyro (1880) 49 L. J. Ch. 657 , 16 Ch. 

D. 130 ; 43 L T. 625 ; 28 W. R. 712— MR., 
affirmed, o A. 

Smith y Coploston (1849) 11 Beav. 482, 

ipue.it toned. 

Knapp v Burnaby (1801) 30 L. J Oh. 844 : 5 
LT 52, Si W It. 705 

wood, v.-O. — I am at a loss to understand the 
grounds of the decision m Smith v, Copleat on, 
unless there were special circumstances m that 
case— p 75. ' 

Knapp v( Burnaby (1801) 30 L. J. Ch. 811 , 
5 L. T. 52 : 9 W. R 766.— v -o ,, fallowed 
‘Hdmer, In re. Po^cs r. Horner (1896) 65 L, J. 
Ch. 694 ;41896] 2 Ch. 188 , 74 L. T 686 , 44 
W. R 55^-CHITTY, j. • 

Sruoe v. Hunter (1813) 3 Camp. 467, 6tm- 
mlered. • 

v Lloyd Edwards, In re, Williams r Trench 


Colombian Government v, Rothsohild (1820) 

1 Sim. 91 ; 5 L J (os.) Oh, 13 ; 37 It. It. 
171 — M It., adopted 

Spain (King) r. Hullett (1833) 1 Cl. & |<\ 333 ; 

7 V.ligli (N.H.)309— Hi (E) 

Columbian Government v. ftothsolrtld, outl- 
et tiered 

Puoleau r. United States (I860) 86 L. J. Ch 
30; D R 2 Eq. 059; 12 Jiu\,(NH.) 721; 11 
L. T. 700 , 11 W. R. 1012.— v,-C. 

(fo!omhian Government v. EothBohild, eon-’ 
xidereil anti dnstiny malted ___ 

United States of America /••WugnenjSOT) L. 
B. 2 Ch. 582 ; 30 L J till 021 ; 1(1 L, T. (140 , 15 
W. R. 1020 — L o. and L..T.T. ; reiemna L R. !! Eq 
721 , 1(1 L. T 80 , 15 W E 634.— v.-c. 

lord ohelmspord, I, c — The argument bcEorc 
us m support of the dcraurior haH been chiefly 
lested upon the case of the Colomhmn Government 
v Rothselidd , and it has gone tlio length of main- 
taining that by the rules of pioeedura in Chan- 
cery a foreign icpublio is unable to institute a 
suit for the recovery of its own property in its 
own name, and being pressed to state m what, 
manner the United States of America are to sue 
in our Courts, the counsel for the defendants said 
the only proper mode was m the name of their 
Piesident. That, however, was not the view of 
Wood, V.-O. (L. R. 3 Eq. 124) (p. 586). , 

It was insisted that the case of the Colombian 
Got eminent v, Rothschild, which was appioved of 
by the House of Lord^ bad settled this question 
m defendants’ favour That case, however, 
seems to have proceeded upepi grounds which 
render it wholly inapplicable to Jha purpose for 
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which it was cited The bill was filed in the 
name of the ( iovernmont of the State of Colombia, 
and Inn ISxdellciu'Jt, lion Manuel Josd Hurtado, 
dc, sen) icd as a citizen of the said Stale and 
Munster Ploni potential y from the same to the 
Coin t of Ins Britannic Majesty, with the addition 
of Ins residence. The bill having been de- 
minTcd to, the Viou-Chnneelloi, Sir John bench, 
allowed the ddTlmuei Now I do not nnder- 
. stand tins to be a decision that the State of 
Colombia could noL be )ilai ntiigs in asiut instituted 
foi the recovery of the property of the State, much 
less that they could not.sue unless they appointed 
some public olHcer, having himself no mteiest in 
the subject in llifigatiou, to represent their rights 
'l'ho Vice-Chancellor, by the words, 11 It must 
sue in the names of some public officers who arc 
entailed to represent tho interests of the State," 
must have referred to some persons 01 body in 
whom the mteiests of the State were vested, and 
who weio, therefore, entitled to lepiesent it in a 
^smt. Them was nothing upon the face of the 
bill to indicate whether tho GovernnSsnt of 
Colombia was such a body, or, indeed, of whom 
it was composed , so that if the defendants had 
been dean our of riling a cross bill, they ikould 
have been wholly unable from mfonnation con- 
tained in tlie migiunl bill to know upon whom 
process ahoiTld be seived, — p. 588 

Hullett v, Spain (King) (1828) 1 Dow & Cl 
101) , 2 Bligh (N s ) SI, — H.Tj (E ) , and 
Spain (King) y. Hullett (1838) 1 Cl & If 
383 , 7 Bligh (N.S ) 359 — H L (E ), adopted 
Brunswick (Duke) r Hanover (King) (1844) 

0 Bnav 1 38, 13 L J Ch. 107: 8 Jur. 253 — 
M.K. , a Dinned, (1848) 2 H L, Cna 1. 

Spain (King) v. Hullett, referred to. 

Priolean r. United States of America and 
Johnsou (18(1(1) 3(1 L ,T. Oh 3(5 , L It 2 Eq 859 . 
12 Jur. ( ns) 724 , 14 L. T 700 , 14 W B. 1012 

Spain (King) v. Hullett and Prioleau v. 
ifnited {Hates of America and Johnson, 

referred to. 

United States of America r Wagner (18(57) 8(5 
L, J Dll (524 ,i,R2 Oh. 582 , lli b. T 640 . 1 " 
W. It, 1028— LO and L jj . rorcrstntj L B 
*Eq, 724 1(5 L. T 88 j 15 W It 831 —V -C. 

Hairs States* of America v Wagner, and 
Sohneider v, Lizardi (18 58) 0 Beav 481, 
upplird ■ 

Penedo (Baron) r Johnson (1878) 29 L T 
452 ; 22 W li, 108 " ~ 

United States of Amerioa v Wagner, 
followed. 

Liberia Bepubllo r. Impeiial Bank (1873) 

L, J. Oh. 574 ; L B 18 Eq 179— v.-O ; Pe 
Bepublio u. Wcguelin, Weguehn v Peru Bopubbe 
(1875) 44 L, J. Oh 5S3 , L. B 20 Eq 110 ; 32 
L T. 420 , 23 W. R. 778.- ” " 

Aroot (Nabob) v East India Co (1798^4 Bro. 
U O, 180, adopted 

Secretary of State foi Indian Kamachee Boye 
Raliaba (1859) 13 Moore P. C 22 , 7 Moo Inch 


1366 * 

Secretary of State for India v Kamachee 
Boye Sahaba, followed. 

Cook e Spngg (1899) 88 L J P. C. 144, 
[1899] A. C 572, 81 L T 281— pc lords , 
HALSEDRY, L.L! , WATSON, HOBHO0HE, MAC- 
NAG HTEN and MORRIS. , 

Brunswiok (Duke) v Hanover (King) (184 1) 

6 Beav 1, 38 , 13 L. J Uh 107 , 8 Jui. 
268 — M.R , dincvA'.ed. 

Smith r 'Weguehn (1889) 38 L J, fill. 465; 

L R 8 Eq. 19S , 20 L T 724 , 17 W B 904 — M R 
Pailement Beige (IS80) 5 P D 197, 207 . 42 
L T 273 : 28 W R 842 — c a. james, ba a- 
OAL8AY and BRETT, l JJ , Appti i Queen’s 
rocate (1884) 53 L J. P. C. 72 , 9 App, Oas. , 
571 , 51 L. T. 401 — P.o , and Mighell r. .Johore 
(Sultan) (1894) 63 L J Q B 593 , [1894] 1 Q B 
149 , 9 B. 447 ; 70 L. T 84 , 58 J P. 224 — c A. 
ENIIER, M.R , LOPES and KAY, L.JJ 

Brunswick (Duke) v. Hanover (King) 
applied 

Stromherg v. Costa Rica Bepublio (1880) 29 
W It 125, 44 L T 199— 0 a jessel, 
m.r , JAMES and lush, L jj., obsen at funs 
considered 


App 1 


t. 722.— PO. 


Secretary of State far India v. Kamachee 
Boye Sahaba, considered. 

Musgrave 0, Pulido (1879) 49 L J. P C 20 , 5 
Add. Oas 102 u 11 1. T, 829 , 28 W B. 373 — P n 


lanviere v Morgan (1872) 41 L J. Ch, 748 ; 

L. R. 7 Oh 530 , 26 L T. 859 , 20 W. B 731 — 

3 ; reiemed, (1875) L B 7 H. L 423.— 

L (E). 

Magdalena Steam Navigation Oo. v Martin 

(1859) 2 El & El. 94 , 28 L J Q B 310 ; 

5 Jut (n.s ) 12(50 ; 7 W. R 598.— Q B , 
applied. 

The Chaikieh (1873) L. Pv. 4 A. & E. 59, 98 , * 
Tarkinson r Potter (1885) 65 L J Q’ B. 153*7 

16 Q. B D 152 , 63 L T. 818 , 34 W B 215 ; 

50 J r, 470 —MATHEW and WILLS, JJ , Musurus 
Bey v Gartban (1894) 63 L J Q B 621 ; U894] 

2 Q B. 352 , 9 R. 519 , 71 L T. 51 , 42 W. It 545. 

■C A SMITH and DAVEY, L.JJ 

2. Revolt and Restoration. 

United States of America v. McRae, 36 L J Ch. 
722 , L. B 4 Eq. 327 , 16 L T 691 — V.-O ; 
i lined, (1867) 87 L J Ch. 129 , L. B 3 Oh 79 , 

17 L T. 428 ; 16 W. B 377— LC. 

•3 Persons 

M'Connell v Heotor (1802) 3 Bos & P 113 ; 
and Wells v. Williams (1898) 1 Ld. Baym. 
282 , 1 Salk 46, adopted 
Jonge Klassina (1800) 3 C. Bob. 41, diotirn 
adopted 

Jansou a Dnefontem Consolidated Mines 
(1902) 71 L. J. K B. 857 ; [1002] A C. 484 , 
87 L T 372; 61 W R.142— HI LORDS HAL8- 
BURY, LO, MACNAGHTEN, 8 HAND, DAVEY, 
BRAMPTON, ROBERTSON and L1NDLEY, 

Grazebrook, In re, Chavassa, Ex parte 
(1865) 4 De G. J. &*S (J5* ; 34 L J. Bk 
17; 11 Jur (NS) 400; 12 L.r 249 ; 13 
W. B. 627 — L.C , followed »> 

The Helen (1865) 35 L J Ad. 2 , L B 1 Ad. 
1 , 11 Jur. (N.S.) 1025 , 13 L. T. 305 , 14 W. B 
136.— ADM. 
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Bacon v Bacon (1041') Oro Cai 601 ; Doe cl ! 
Buromre v Jones (1791) 4 Term Bep 300; 
2 K K 390 . and Collmgwood. v Pace, 

« 1 Vent 113, d ixrimrtl mid foil,/ mm/. 

Sharp v Be St. Sauveur (1371) 11 L .T. Ch 
670, IF II. 7 Oh 343 . 2(i L T 112 20 
IV B 269 — nATIIEELEY, 1, C., applied 
De Geer r Stone (1332) 62 1. ,T 011 67 : 22 
Oh D 243; 17 L T 131, 31 \V It 241 — 
KAY, J 


Be Geer y Stone, applied. 


Clemen tson v Blessig (1S65) 11 Ex 135, 
observed upon 

De Wahl r Braune(1356) 1 H & N. 178 ; 25 
L. J. Ex 313, 1W B 646 
martin, B doubted that part of the note to 
tide case which cites authoiities to show that 
the effect of war Is to avoid contracts between 
belhgeient parties. 


Lindo v. Belisario (1795) 1 Hag Cons 216, 
ditevxned anti distinguished 
He Wilton, In re, He 'Wilton r Montefiore 
(1900) 69 L J. Oh 717 , [1900] 2 Cli 181 , 83 

• L. T. 70 , 48 W B 645 

Stirling, J — It [Li nth) v. Belnai hi] was the 
first case m which the validity of a Jewish 
marriage was consuleied by an Ecclesiastical 
Couit In dealing with it Lord Stowell (then 
Sir William Scott) said ■ 1 1 This is a case winch 
comes moderate knowledge of that law,” 
That language would not have been inappropriate 
if the question before him had related to the 
capacity of the contracting parties as weB as to 

• the fotmalitieB "of the mm liage In fact, how- 
*«»eT, the Question related to the formalities only , 

it was one of intricacy and difficulty, and I am 
unable to find anything in the judgment which 
indicates that the observations to which I have 
refeirtd were dweeted to anything beyond that 
which the learned judge was called on to decide ; 
certainly I cannot look on them as an authority 
for the proposition that the capacity of members 
of the Jewish faith to contract marriage is regu- 
lated by their own law and not by the law of 
this country The question in Iictj v Mdhx 
[(1S44) 10 Cl, & F 534 : 8 Jur 717 .— hl (ir) 
See "Husband and Wipe,” supra, col 1195] 
was also one of foim, and to it the remaiks of 
Loid Brougham (tee p 736) and Lord Campbell 
(see p 794), cited in argument!! appear to have 
been addressed — pp 723, 724. 


Simonm v MaHac (1860) 2 Pw. & Tr G7 . 
29 L J. Mat. 97 , 6 Jur (N.8.) 561 ; 2 L T 
327, considered 

Sottomayei r. De Banos (1877) 47 L J. P. 23 , 
3 P H 1 ; 37 L T 415 , 26 W. R 455 — c A. 

cotton, L s [for the Court ] — It only remains 
to consider the case of Simonm v Mttllae. The 
objection to the validity of the marriage in that 
case, which was solemnised in England, was the 
want of the cqjjsent of the parents lequired by 
the law of France, T>ut not under the circum- 
stances byAhat of this country, Ig onr opinion, 
this must he considered a part of the 

ceremony of marriage, and not a matter affecting 
the personal capacity of the* paities to contract 
marriage ; and the decision in Simonm v Mallao 


docs not, we think, govern the picsout ense — 

11 7 / . 

Simonm v Mallac, adopted 
Lb Sueur r Lo Sueur (1876) 16 L J, I\ 7.1 , 1 
P H 139 31 L T 611 , 21 W U 616— 1M) 


Simonin v MalJ^c, fallowed. „ 

Hay r Horthcote (1900) 69 L J. Ch. 686 ; 
[1400] 2 Oh. 262 ; 82 L '[ 666 . 48 W. It 615. 


Sottomayer v. Be Barros 40 L, J, P, 43 ; 2 
P D 81 ; 3(1 L T 716 , 26 W, B. 641 ; resected, 
(1877) 47 L J P 23 , 3 1>. D. 1 : 37 L T. H5 ; 
26 W B 455.— O A 


Sottomayer v. Be Banos, followed. 

Cooke’s Trusts, lure (1887) 56 L. .T Oil 637; 
50 L. T # 737, 86 W B 608. 

Sottomayer v Be Barros, dixtiiu/vi tiled 
Huj r Nmlhcolo (1900) (xvprtf) 


Sottomayer v Be Barros, xnjwa in O. A., 
and S 0 (1879) 19 L J P 1 ; 5 l\ 1). 
9 1 , 41 L T, 281, 27 Wflt. 917 — 
HANN15N, r , considered 
Bnzzelh, In le, Husey-Ilunt r Bozzelh (1902) 
71 L J Ch 605; [1902] 1 ('ll 751 , 86 L T 
415; SOW. B 4 17 — SWINFEN-EADV, J 


Brook V Brook (1861) 9 II L Crus, 193 ; 7 
Jur (NS) 422; 4 L T 93, 9 IV. B 161 
— H.L, (E) , nff nn nit/ 27 L J Ch ifll , 
3 Sm & G 181 —v -c , eanxitleretl 
Alison’s Tiusts, In re (1871) 81 L, T. 638 ; 23 
W B. 220.— v.-o, , Sotionniyor v. Do Barros 
(1877) — CA (supra') , Pawsnn i Brown (1879) 
49 L J Ch 198 , IS Ch. 1) 202 , 41 L T 839 ; 
28 W. B 652— v -O. , De Wilton, In iu ( 190U) 69 
L J. Ch 717; [1900] 2 Ch 181.— STIRLING, ,1,;, 
and Bozzelli, In rc (1902) (tvpi a ). ■* 


Hyde v Hyde and WoodmanBee (1866) 35 
L J. Mat 67, L B 1 P 130; 12 Jur. 
(NS) 414, 11 L T ISSril W B 517, 
•full meed , 

Bethell, In re, Bothell r. Hihlvnul (1888) 67 
L. J. Ch 487 , 38 Oh D 220 .58 L. X^SI ; 36 
W B 503 

Stirling, J— Those decisions [Johnson v 
Johnson's Administrator and Connollff v. IViml- 
rich ] are not, of course, binding upon me, but 
they are entitled to most lespeotfnl consideration 
. I am not sure that the learned judges who 
decided those cases took the same view of the 
law as is expressed by Lord Penzance, by which 
I consider myself to he bound ; but in both enses 
the facts were very different fiom those m the 
present case, and circumstances weie proved 
which might., in my judgment, well lead to llio 
conclusion, consistently with the doctrine laid 
down *n Th/de v Ilytle and TH lodnnituee, that 
the marriages there under consideration wero 
valid according to the law of England. 


Hyde v. Hyde and Woodmansee (1866) 35 
L JPS7.LH.lP.irD 180 , 12 Jur. 
(NS) 414, 14 t. T. 188, 14 W B. 517; 
distinguished. 

Brinkley * Alt -Gen (1890) 5!) L. J P. 5) ; 
15 P D. 76'; 62 L. T. 911. — jANgEN, P, 
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Hyde y Hyde, considered 
Bnzzclli, Tu re, ’Jiuaey-Hun 


Biw.zelli, (n re, Hnaey-Hunt r. Uira/.elU (1902) 
n Tj. ,] (!Ii 505 ; \1902] 1 Ch 751 , 80 L. T 
115 i 50 W, 11 117.— HWINNEN-EADY, J 


Foubort V Turst (nils') 1 Bio l> C 12!i , 
l’iu (111. 207 , null Freemoult v Dedire 
«’ (1718) „1 1’ Wills 12 1 ', — HARUVVJOK, L o.. 

explained, 

iTiisliloy e ling (1 801) ltobeitaon’s Sc App 
(Jus. 1 ? 1 r.ituu’f, He App 581. — JI.L (so ) 
lords or, don, r,.c, nuil boss tan 


Viditz v O’Hfigan (181)',)) (18 1,. ,b Cli 553, 
[1800] 2 Oh 550 , 80 L. T 701; 17 W B 571 — 
(.sozens-iiAbdy, l ; reverwd, (1000) 50 Tj J Oh 
507 ; [1000] 2 Oh 87 , 82 L. T ISO , 18 \V 11. 
515,— 0, A, LIN DLL Y, MB,, BIOBY ami COLLINS, 
L.JJ. 


Viditz v. O’Hagan, distinguished 
!■ i Ihmhcs, in ic , Beyunbls V EJh« (1002) 1 
h J. (!h 708 ; [1002] 2 Oh. 338 , 50 W It 00: 

— BUCKLES , ,7, 


Edwards v Darter (1808) 53 L ,r. Oh loo , 

, [1803] A U 350, 50 Jj T 163; 58 J 1>. 

1 — iy, (is); anil Coopery Cooper (1888) 
13 A|>p (As 88, 59 L T 1 — h.l (Sc), 

Van Grutten v Digby (1802) 32 h ,7 Oh. 
170; .11 iienv 561 , 0 Jur (ns) 111; 7 
L 'L' 455; 11 W. E 230.— mb., dis- 
tinguished 

Vulitz r O’Hagan (1000) 69 L J Oh 507 , 
[1080] 2 Oh. 87 ; 82 L T 480 , 48 W B. 51(1 — 

Cl.A, BINDLEY, M 11 , RIGBY (Mill COLLINS, L JJ. 

lindljsy, M.B — That, biings we to tlie Becond 
point . . . that is the question whether this 
.settlement has become binding on this lndyoi 
not She was an Irish lady The settlement 
was executed at Bame m .Switzerland and in the 
English language and with English trustees in 
the British embassy, and it was executed pievious 
to and in contemplation of her marriage with an 
Austrian gentleman. It was contemplated that 
aftei marriage they should, as they did, go and 
live m Austria— m otliei winds, that she should 
Jioeome domiciled m Austria. Now, aceoiiJsig to 
the English law this settlement by her was a 
voidahlfijgmtmct m the sense explained by the 
H L, in Edwards v Carter, to which I will infer 
presently. She lived two oi thiee years m Auntiia, 
and then became of age — twenty-one. By the 
Austrian law she was unable to latify tins con- 
tract or to confirm it or to place it out of lici 
power to revoke it, and now we have to cousidei 
the consequences that arise The position is 
simply that this lady nevei had either before m 
after mauiago power to make an mevocable 
boltlenient, Cun we hold, therefore, that this, 
settlement 1ms become irievoeable 7 That is the 
paradox that is put tu us Cozens-Hauly, J has 
taken this view of it, Ho says, first, that upon 
the authority of T’«» Grutten v Digby tins was 
an English settlement to be governed by English 
law, and by the English law as expounded by the 
H. I. ill Edwards V Colter . covenants in a 
man mge settlement or a settlement made on the 
ipamage by infants me voidable, anil become 
binding unless repudiated within a reasonable 
1 mie It is said that she always hud power at 
all events to repudiate, and that she coaid do that 
by Aus' i mu Iiiwi nml that the English law cannot 


be applied to that state of things, and that inas- 
much as she has not repudiated within a reason- 
able time this contract has become mevocable 
To my mind that is not sound masoning For, 
in the hrst place, as reganlB Van Grutten v. 
Dujbij, the point we have to coasidei did not 
arise loi discussion or determination There was 
no question there about capacity to contiact It 
was a settlement made by people of matuie ngfi, 
binding upon them when made, and Lout Bonnily 
was elearly light m saying that that was a eon- 
tiaet which was to be decided according to the 
law of England legardlcss uf any change of 
rlomicil aftei wauls 1 But here we aie faced with 
a difficulty widen aiihes fiom the capacity to 
contract, ami that difficulty does not appeal to 1 
me to be touched, and still lc»s governed, by' the 
decision in Van Grutten v Du/ly — p 511 

Guepratte v Young (1850) 4 Do G. & Sm. 
217, held applicable 

Bainaid, In re, Barnaul i. White (1887) 66 
L T 9. 

Tolley's Case (1812) Fac. Coll 20th Match, 
1812, It & It 237, 2 Cl & F 5(17; 15 
It it 737, di lowrmd. 

Wairender r Waiiencler (1835) 2 Cl. & F. 
188 , 9 Bhgh (N 8.) 89.— H.L (sc ) 

Lolley’a Case fallen ed 

Conway e Beazley (1835) 3 Hag Eoe 539, 
and Boliihin r Eobins (1859) 7 H L Cas 390 , 

3 Macq H L 563 , 29 I, J P 11,5 Jur (N S.) 
1271 , 7 W. It. 674 — H L (E.) 

Tolley’s Case and Warrender v Warrender, 

referred tu 

Biook r Biook (1861) 9 H L. Cas 193 ; 7 
Jm (NS) 422 , 4 h T 93, 9 IV It. 461 — 

H L '(E) , affirming 27 L J Ch 401 ; 3 Sm AG • 
481.— v.-C * «*’ 

Tolley’s Case and Warrender v Warrender, 
commented an autl explained. 

Shaw r Oonld (1868) L S, 8 H t ffl, 87 
L. J. Ch 433 , 18 h T. 8.13 — K L (E ) 

lord cranworth — N ow, whatever he the 
difficulties m such cases as the picseut, I think 
the iloctune that no divorce in Scotland resting 
meiely on a forum domicilii, hail, at all events 
befoie the passing of our English Divorce Aotm 
1857, any efteet m England on the validity of an 
English mainage, is established on the highest 
authonly. It is impossible to have a stronger 
aujhoiity foi this than the ease of Lolleij, for it 
was decided thei£ by the twelve judges that by 
the second mainage ho was guilty of bigamy', 
though on geneial pimciples eveiy leaning in a 
criminal case would be m favour of the party 
accused That ease was tollowed by Dr. Lnsli- 
mgton m Conway v Beazley (3 Hag. Ecc Bep 
039) There, as in the present case, the second 
marriage was had in Scotland, not, as in Lollrifs 
Case, in England . and it was attempted on that 
ground to distinguish the two cases But Di. 
Duahmgtoti held that the piraeiple was the same 
wheievei the second mairiage was solemnised, 
for that, as neithei of the patties to the first 
mauiage had been, at any time? tuna tide domi- 
ciled in Scotland, tlie piniciple of Ldtcy’s Case 
must prevail — p 70 * 

LORD WESTBTJRY. . . Loiley's Case was, with- 

out question, lightly decided , but it dues not 
pivnlvo the conclusion that the judges held the 
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Scotch deci.ee of divorce of no effect because an 
English marriage was indissoluble by Englibh law 
Theie aie other and legitimate giounds of decision 
e to which the judgment m Lolley's Case may, and 
m my opinion ought, to be lefened Thioughout 
the Scotch pi Breeding the domicil of both parties 
was lu England, and the lesidence m .Scotland 
was temporary only, and intended only for the 
pmpose of having a suit foi divoice instituted. 
The judge, thciefoie, was not the judge of the 
domicil , the suit was not bona fide , and the 
whole pioceedmg was in fraud of English law, 
and mjuuons to English interests It lias been 
supposed that Inillri/’s Case was lecogmsed l)j» 
Lord Eldon m the ease of Tmey v Lindsay (1 
* Bow 117), which came beioic Lins House in 1818. 
But on an examination of the judgments in thuL 
case in Dow’s Reports, it will be aeon that one 
mam difficulty felt by Lord Eldon as to the 
validity of the Scotch divoice arose from the 
cucumstances of the parties not being domiciled 
m Scotland at the time of the decree So Di. 
Lushmgton, in the case of Conway v Beiuloy, 
appears to have thought that the true ginund of 
the invalidity ot the decree of divoice m Lolley's 
Case was the fact of the parties not being 
domiciled m Scotland at the time — p. 85. 

Lolley's Case, referred to 

• Warrender v. Warrender, explained and 

Le Snemf Lc Sueur (1876) 45 L J J>. 73 , 1 
T D 139 34 L. T 511 ; 24 W B. Old — p.d 

Lolley's CaB« and 'Warrender v. Warrender, 

oonsidei oil. 

Niboyet v Niboyet (1878) 48 1 J P.1, 1 
P D 1; 39 1. T. 486 ; 27 W. E 263 — C. A. 

Lolley's Case, applied 

« Briggs; v. Briggs, (1886) 5 P D. 163 — 
“akken, p. 

lolley’s Case, eoeiilanwd 

yarrender v. warrender; Qeils v Beils 
(1852) 1 Macq, 255 — II L. (SO ) ; and 
Maghee v. M‘Allister, 3 Ir Gh 640, 
considered. 

Pittev. Pitt (1861) 4 Macq 627 . 10 Jur 
(NS.) 735 ; 10 L. T 626 , 12 W. R. 1686. 
— H L. (sc.), observed upon 
Harvey i? Faime (1882) 8 App Gas 43 , 52 
L, J. P. S3 , 48 L. T. 273 ; 31 W. R 433 , 17 
J. P. 308 — H L (e ). 

[For the first five cases see the judgments ait 
length.] # 

selborne, I. C. — It is haul that Loid Biougliam- 
m the ease of HI' Cart by v. Becaix, decided 
that because the solemnisation of the marriage 
with an English woman had taken place m 
England, therefore the Danish Court could not, 
Under these circumstances, dissolve the mar- 
liage. I have all due respect for the judicial 
decisions of all who have at any time filled the 
office of Lord Chancellor I have great respect 
for the high reputation of Loid Brougham, but 
1 atn compeRed to sjieak without much respect 
of the decision m Hl'Carthy v Demux, not only 
because it seewis to jpe to proceed upon a view of 
Lolley's J]ase which is not leaUy tenable, but 
also because it is a decision wh»h, upon piin- 
cipfcj universally recognised, would be incapable 
of being Supported even if jit were tine that the 
English ponrt ought not to have lecogmsed that 
Danish divoice ; because, beyond all doubt oil 


that supposition both the husband and tho wil 
lived anil died domiciled in.ttamiavk and tli 
distribution of both their personal estates woul 
by a law which is beyond controversy, fall to l 
legulateil m England and everywhere by I lie la 
of Dcnmaik and not, by tlio law of England 
and, ihmefore, unless it bad been aseerltunc 
that the la.v of Denmark uinlei those elrcfui 
stances would not distulmle those* isl at os inti 
same manner ns if there had been a valid diviTrc 
the decision manifestly lost sight of 4lic til 
question in the cause. 1 do liol, therefore, thin 
it necessary to say nu«o about the cube < 
HI' Carthy v Urea or — p 52 ^ 

Warrender v Warrender, applied 
Bothell, In ic, Bothell v IHIdyiml (1K88) ,1 
L .1 Gh 1.87 ; 38 Gh. U 220 ; 58 L T. 1571 , 1 
W B 563 — STiur.iNtt, ,i , Ilullen-Smith, 1 
le, Borneis r Bullen-Smith (1888) 58 L T D7i 

— KAY, J 


Shaw v Gould ( supra , col. 1.176), approved 
Lc Jlusuricr i. Lc Mesnnci (1865) 61 L. . 
P G 97 ; [1895] A G. 517 , 72 L. T 873 ; 111 
527 T P 0. 

Niboyet y Niboyet, 3 P D. 52 , reierm 
(1878) 18 L J P. 1 , 4 P. D 1 , 36 I. T. 48(i 
27 W 11 261.— o A 


Niboyet v Niboyet (supra, tn 0. A, 
observed upon. 

Haivic v. Faunc (1882) (supra, eol, 1871), 
Niboyet v. Niboyet, adopted. 

Turaei v. Thompson (1888) 57 L J, P. i() ; 1 
P D 37 , 58 L T. 387 ; 36 W. B 702 ; 52 J>. 1 
151— Mat. Foisytli it Forsyth (I860) 63 L. 
263 -Mat. 

Niboyet v Niboyet, commented on 
Le Mesurler r. Lu Mesurier (1895) — p.< 
(supra). 1 

McCarthy v Deoaix (1831) 2 Russ & M; 
614. — 5 o.. considered. „ 

Warrender v. Warrender (1835) 2 01 ir 1 
488 ; 6 Bli. (N S ) 89 — H L (SO ) , Shaw it Goul 
(1868) 37 L J Gh 433 , L 11.^3 H. L. 55 ; 1 
L. T 833. — H l (e) ; Niboyet it Niboyet (1878 
18 S*J P. 1, IP 1) 1, 86 L. T 486 ; 2 
W. 11 208,— o.A ; Daniell it Sinclair (1881) 5 
L J P G 50 , 6 App Gas. «il , 44 Is-W 257 
29 W It 569 — p o 


M'Carthy v Deoaix, dissented from 
Harvey v B’arine (1882) — h.l. l (e) (snpir, 
col 1371). 


Telvertonv Yelverton (1859) 29 L. ,T Mai 
34 ; 1 Sw & Ti 571 ; 6 Jiu. (n s ) 21 ; 
L T 191 ; 8 W. R 184. — MAT ,otmsiderri, 
Bui ton i. Burton (1873) 21 W B. 649 ; L 
Sueur c Le Sueur (1876) (supra, col 1371) 
Niboyet v Niboyet (1878).— c.A. (supra) 
Firebiaco '» Firebrace (1878) 47 I;. J. P 41 ; 
P D 63 ; 39 L. T 94 ; 26 W K 617 — HANNEi 
p , Mitchell, In le, Cunningham, Ex parlc (1881 
53 L J, Oh. 1067 , 13 Q. B D. 418 , 61 L. T. 447 
33 W K 22 , 1 MorieR 137.— c A 


Wilson v. Wilson (1872) 41 L .1 P. 38 ; L.ll 
2 P D. 435 , 26 L T 108, 189 , 20 W. li 
378 — MAT., a/iproved * 

Lo Mesurler v Le Mesnuer (1896) 64 L J 
P. C. 97 , (1896] A. 0 517 , 72 L. T. 878 , 11 11 
527— r c . „ 
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Allison v Catley, ] Dunl B & M U025 1 
(Sc.), not frllanml 

Rolls r BiokenSlki (1852) 1 7 ,Tm 123. 
lord truro expressed Ins opinion that Album 
V. ('ntlfli/ was inconsistent with the decision of 
the House in this case — p 430. 


J)e Niools, In re, De Niools v earlier (1898) 
37 L J ('41*271. [1898] 1 (Jh 103 — krke- 
Wrcn, .1 , earned, (1898) 07 L .1 (!U 410; 
f toOS] 2 ('ll 00 . 7S lj T 511 , 10 W It 532- 

0 A fftNDOisv, m n , niRBi’and collins, r. jj , 
the loiter doei\!im reieneil and the fomier. 

1 colored, ( 1.39!)) (ill \M C'h 10'); [11)001 A <T« 
21 ; SI L. T%738 IS W H 204 — H L (b) 
IiORDb HALMUMtY, OC, MACiNAHHTEN, MORRrS. 
BKAND mill RUAMPTON 


Lasliley v Hog (ISO!) Robertsons Sc, App. 
0.is. 1 ; 1 Baton’s Sc. App 581— HL (SC.), 
explained and ditfuigiiithed 
TJo Niools )> (Jurliei (ISil'J) H'J L. J C!h 109 , 
[1900] A U 21 , HI L. T. 733 , IS W. R 269 — 
H L. (E.) LORDS HALBBUKY, L.C., MACNAGHTEN, 
MORRIS, Ml) AND and BRAMPTON 

LORD iiALSBDHr, L.u —1 should think that, in 
m del to be binding on your loidships,a picvious 
decision must be m principle, and, as applicable 
to the s»mp clicumstniices. identical . and it 
appears to me that the case by which the M R 
thought himself bound {La\hleg v Hag) is 
quite distinguishable both in piinciple and in 
circumstances To omit other questions, the 
cardinal distinction between the French and the 
Scottish law is not, I think, without an impoitant 
bearing upon the veiy question in debate, and I 
thmlc it may bo stated shoitly thus . If the wife 
by Lhe marriage m Scotland acquired no pro- 
prietary rights whatevei, but only what is called 
a hope of a certain distribution upon the hus- 
band’s death, it is intelligible that that right of 
distribution, or by whatever name it is colled, 
Should bo dependent upon the husband’s domicil, 
as following the ordmaiy rule that the law of a 
pel son’s domicil logulates the succession of h)8 
movable property But if by the uiamage the 
wife aequiies, as part of that contract relation, 
a leal propneLaiy right, it would be quite 
unintelligible fliat the husband’s act should 
^dispose of what was not his ; and hesem, I 
"think, is to ba found the key to Loi d Eldon’s judg- 
ment -i 44 a says The tine point . to die 
intestate ” It will be obsorved that the whole 
point of what Lord Eldon argues is that the 
whole of the property, apart fioiu express con- 
tract, is absolutely ancl entirely the husband’s, 
and that, as by law he can dispose of it as he 
will, it is not unreasonable that he should be at 
liberty to do- something which by its legal effect 
will change what I think aie inaccurately 
described as what would have 13ecu the rights of 
the wife if no change had taken plate, because in 
substance she has, until the husband's death, no 
rights at all. Doub (less it is true lhat, according to 
the authorities on Scottish law, the light of the 
wife is no right at all m its stnet seuse yhen 
Kpqakmg of the jut manh it, is described as a 
legal assignation to the husband , and m com- 
menting on tins authonty, the late Mr Fiasei,- 
while at the Scottish Bai . m his book on tho “ Law 
o| Husband and Wife ” (2nd ed), vol I , p 077, 
says ; “ At a very eaily -period . that fall 
under communion.” How different the position 
of the wife is under the French lawissiifficiciitly 
indicated, m cojitnM to the above extiact, by 


13^4 

sect. 1443 of the Code Civil . And if the 
propositions are put shoitly — that the wife 
acquires no propnetaiy lights by mamage undei 
the Scotch law at all, but undei the Fiencli law 7 
acquires a real propnetaiy light, the distinction 
between the two systems is efident enough 
The rttmmumi hntonnn in Scotland is a mere 
fiction In France it is a icality, and in England, 
as the MR says, the paities to the litigation 
now being discussed, Mr and Mi s. Hog, wei e both 
English, lnaiuedin England, wheiehei unsettled 
piopeity, existing and after-acquired, became the 
property of Mi Hog by the mere fact of the mar- 
riage, aud gave^Mrs Hog no piopnetary light 
whatever to the movable property in question. 
Once it is admitted that the maiungc gives a" 1 
propnetaiy right (and tliciehi is the importance 
of the distinction Lord Eldon took between 
what was inaccurately argued m that case as a 
proprietary right conferred by the fact of mai- 
nage, and a real piopiietary right confened by 
specific eonliaot), the anomaly pointed out by 
the M R,, and sought to be explained, becomes 
at ouce intelligible. It is only matenal as 
illustiatmg what was the piei ailing train of 
thought in the minds of Loid Eldon and Loid 
Rosslyn Both of them speak of the words 
•‘implied contiact,” by which I presume they 
mean implied from the relation of husband and 
wife, and not unnaturally they deduce the con- * 
elusion that if it is implied horn that lelation 
only, the husband's change of domicil may 
bring with it the consequential change from such 
relation Here, howevei, as I have endeavouied 
to point out, the French mairiage confers not 
only an implied, but an actual binding partner- 
ship propnetaiy relation hxed by the law upon 
the peison of the spouses, the binding nature of 
which, it appears to me, no act of eithei of the 
parties contracting mamage can affect or qualify. j 
S can only account foi the absolutely lflaecuraft*’’ 
use of the Scottish term jut relict (a as arising 
from a lefeienoe to a dispute that appeals to 
have existed in the Scottish authors as to whether 
those lights flowed from the communion, whereas, 
to quote again from Mr. Frasei’s book, p 671, 
he says “It has been found . before 
theirs.” Itisforthisieason.as I understand, that, 
when once Loid Eldon came to the conclusion 
that the husband and wife had become Scottish 
domiciled spouses, the property not affected by 
a pievious complete and n revocable light would 
properly he distributed accoicling to Scottish 
law It follows, therefore, if I am right, that 
that case is not binding on this House, and 
that we are at hbeity to decide the question now 
in dispute in accoi dance with leason and common 
sense— pp 112— 111 

Dalhousie (Countess) v. M'Douall (1840) 

7 01 ts. F 817 , 1 Rob 475 .— h l (bo.) ; 
and Monro v Monro (1840) 7 Cl & F 
842; 1 Rob 492— H.L (sc), applied 1 
Udny r Udny (18(59) L. R 1 H L. (Sc.) 441 
156 — H L (SC.) , Lauderdale Peerage (1885) 10 
App. Gas 692, 758 — hl (BO), 

Monro v Monro, dti.ru tied and applied 
Grove, In ro, Vanclier v Treasury Solicitor 
(1888) 58 L J Ch 57 ; to Oh D 2flf; 59 L T. 587 , 
37 W R, 1. — a.£. COTTON, ERY and L#j-ES, L J.T 
Lauderdale Peerage (1885) 10 App. -'das. 
G(I2— HL. (SO„), applied, 

Lovat Peerage, (1885) 10 App Cas, 763 — 
H.L. (BO.). 
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Hervey v. Harvey (1773) 2 W Bl. 877, and I 
Goodman v Goodman (1869) 28 L. J. Oh. 
716 —I. JJ , referred to. 

• Lyle r. Kllwood (1871) 11 L. J. Ch. Hit; L. 11 
19 Eq 98 , 23 W. 11. 167,— V -0. 

Goodman v Goodman, referred to. 

Collins o. Bmliop (1878) 18 L J. Ch. 81.— v -c 

4 Domicil 

The Indian Chief (1802) 3 0. Bob Ad. 1, 
applied 

Uilny i (Jdnv (1869) L B, 1 H. L (Sc) HI, 
151 ; Tontal’s Ti lists, In re (1&S3) 62 L J Ch. 064 ; 
23 Ch D 532; 18 L T. SIR ,81 W R 653,- 
• cinm, j. 

Tootal's TruBtB, In re, distinguished 
"VaUance’s Trusts, In ic, Limebousc Board of 
Woiks, Ex parte (1883) 62 L J Oh 791 ; 21 1 
Cb. D 177 ; 18 L T 911 ; 32 W R 887.- 
PEARSON, J. 

Tootal’B Trusts, In re. apjnoted 


, 13 App. Cas 131 , 69 L T 100.— P 
Alltman v Aikman (1861) 3 Macq H L 
851,877 — H.L (a 0.), dicta applied 
Mom house i Loid (1863) 10 H. L. Cas 272 , 1 
NR 556 , 32 L J. Ch 296 ; 9 Jur (N S.) 077 
8 L T 212 , 11 W R. 637 — h,l (e) 

Moorhouse y Lord, considered 
Capdevlelle, In ie(186l)2 H &0 986 , BN R 
ID; 33 L J Ex 806; 10 Jur (NS) 1166; 12 
W R. 110— EX BltAMWELL, B doubting . 
approved , Pitt r Pitt (1864) 1 Macq. H. L 627 
10 Jur (H s ) 736 , 10 L. T 626 ; 12 W B. 1089 
— H.L. (SC ). 

Moorhouse v. Lord, dictum modified 
Odnyj TJdny (1869) L R 1 H. L Sc. 411 
loud west bury — In ad veiling to Mr 
Justice Story’s woilc, l am obliged to dibsent 
from a conclusion stated in the last edition of 
that *i»eful book, and which is thus expressed 
“ The lesnlt of the moie lecent English cases 
seems to be that foi a change ot national domicil 
theie roust be a definite and effectual change ot 
nationality.” In Buppoit of this piopnsition the 
editoriefeisto some words which appear to have 
fallen fi um a noble and learned loid in addressing 
this House in the case of Jdoirr/iousa v Lord, when 
in speaking of the acquisition of a Fiench domicil, 
Lord King-Blown says, “ A roan must intend to 
become a Frenchman instead of an Englishman ” 
These woids aie likely to mislead, it they were 
intended to signify that foi a change of domicil 
there must be a change of nationality, that is, of 
natural allegiance That would be to confound 
the political aqd civil status of an individual, 
and to dostroy the difieience between patria and 
domicil mm — p 159. 

Moorhouse v Lord ; Capdevielle, In re and 
Att.-Gen. v Waklstatt (Countess) 3 H & G 
371, considered 

Haldane v Eckfonl (1869) L. R 8 Eq. 031 , 
21 L T 87 , 17 W. B 1069. 

jasies, v -g — The law in this case is verj 
clearly laid down in"the judgment of Loid West- 
bury in rife case, to which I havg been lefened 
on both i£3es, of Udny v (Id mj m the House of j 
Loids. He says (16 468), “ Donucil of choice is 
a conclusion or inference vfhich the law derives 
fioni Hie t.’cl of a li-i.nfi .mg roll ntaiily his sole 


_ chief residence in a particular place, with nn 
intention of continuing to reside there for an 
unlimited time This is nmcNoripf.imi of tlio 
circuinstanccH which create or cmiHtitutn a 
domicil, and not a definition of the form Thuio 
must ho a residence freely chosen and not pro- 
Hcuhed or dictated by any external necessity, such 
as the dut ics of office, the demands of umliliAjs, 
oi the relief from illness ; and it itiusl be a lust- 
deuce fixed not for a limited peuod, orpartin'tar 
pm pose, but generally, and iudclinil e m lt+i future 
contemplation. It i.s true that, residence originally 
tempormy, or Intended few a limited period, may 
afterwards become general and unlimited, and in 
such a case, so soon as the change of purpose, or 
mu mux millionth, can be infeiml, the fact of 
domicil is established.” That Is (lie rule as 
laid down by Loid Wesibury. In substance 
it is tho samo as the rule laid down in 
the same case by the Lord Chancellor, and 
differs hut slightly, I think, fiom (he rule hr laid 
down by Lord Chelmsford I agree that it must , 
be conwdeicd us differing from the rule as laid 
down in w hat may he called tho intermediate 
class of eases m the Exchequer : In ro Citptle- 
mclle* Attorney- General v. fbuntess i/e Wulil- 
utatt ; following the decision m the llnuso of 
Lordb, Moorbnme Lord, in winch, iff may use 
tho expicssion, that unfortunate fiiVin, ejruore 
put mu m was introduced, as if it wore a question 
of nationality, and not of more or less penmmonco 
of residence. It does diffei from thoso eases, but. 
it differs m bringing back tho law to that which 
(in my opinion) was always, before thohe ciihex, 
considered to have been the law, and evidently 
is the law as laid down by the treatise writers, 
viz., that domicil was to bo considered as 
changed whenever there was a change of resi- 
dence of a peimanent. oharnoter voluntarily 
assumed — p. 640 

Moorhouse v Lord, explained, 

Brunei r Brunei (1871) L. E, 12 Eq. 298, 801 ; 
28 L. T 878, 19 IV R 970.— v.-O 

Moorhouse v. Lord, ubsoritifhm referred to 
Att.-Gen. v. Wahlstatt (Countess) ; Donald- 
son v. MoOlure (1817) 26 Court of Sess. 
Gas (2nd series) 307 , Halflane v Enkford • 
, % and Aitoheson v Dixon (1870) fi 


18 W. R 989 — v -a, disoiixscd. 

Douglas r Douglas (187lf L. It liTmp 617; 
11 L J Ch 71 ; 26 L. T 5B0 ; 20 W R. 35. 

WICKENS, V-C— It is universally, or all but 
universally, true, that m order to piove that the 
domicil of an adult of sound mind has been 
changed, an intention on his partiniibt be shown 
The question on which opinions li vc differed is 
as to what he must be shown to lmvo intended. 
According to one view it is sufficient to show 
that he intended to settle m a new country, to 
establish his principal oi sole and permanent 
home there, though the legal conscquenoes of so 
doing, on his civil status, may never have entered 
his mind According to the other view, it iB 
necesJary to show that he intended to ehango 
his civil status, to give up his position as, for pur- 
poses of civil status, a citiscn of one country, and 
to assume a position as for the like purposes, the 
citizen of anothei. This stricter view is sup- 
ported by opinions £f gieal weight, amongst 
others, by the Lord President, in Donaldson v. 
MaClure , that of the Lord GJuef Baroti Pollock 
Attorney- Generate Comtpxs de Wall 7 statt, said 
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1)V fcomo expressions used by the kte Lords 
Cranwoi'tli oibl Kingsdowp. . . . And cases 
like Haldane r, Eohford, whcie the change 
o£ civil status can be shown to have been 
recognised and accepted by a poison who had 
no special le.ison to desne, and piobably did 
not desne it, are very mie indeed The stricter 
,Tulo would 1 tliercfoie, in the very grbat maionty 
of eases, leave the domicil to be governed by 
Viglii, which, it seems to me, would be in every 
respect a convenient view Rut I cannot 
sat isfy myself that the stricter rule, as T have 
called it, can be connderod as the law of England 
(p. (i 13). % 

Moorliouse v Lord, oomidered 
At! •Gen. v. Winans (1901) 85 L 't. 508 , 
05 ^ J 1’, 819 — O.A COLLINS, M K , STIRLING 

• Haldane v Eokford (infra), observations 

approied, 

Dmicct i\ Geohegan (1878) 9 t’h D 111 . 20 
W R 825.-0 A . ’ 

Udny v. Udny (1809) L R 1 H L. Ill - 
ll L (sc ). considered ■> 

Haldane r lSekfoid(1869) L R 8 Eq 081 , 21 
L.T.87 , 17 W If. 1059 — v -c Sen extract, supra 
Udny*v Udny, e.t •plained and adapted 
Brunei v Bnmel(1871) L R 12 Ifiq, 298, 25 
T, T. 878, 19 W R 970— v-c 
TTdny v Udny, discussed 
Doiiglas" r. Douglas (1871) 41 L. J. Ch. 74; 
L. R 12 Eq 017 , 25 L T 530 ; 20 W. R. 
55. — y.-c. 

* Udny v. TTdny, observations adopted. 

Wilson r, Wilson (1872) (supra, eol 1372) , 

Hamilton e. Dallas (1875) 45 L. J. Oh 15, 1 
Oh. D, 257 ; 83 L. T 195 ; Si W R. 201.— v -O , 
King Koxwell (1870) 45 L J Ch 693 , 3 Ch 
D. 518, 21 W. R 029 .— m,r. , Firebince v 
I’trebr.iee (1878) 47 L, J P 41 ; 4 P. D. 03 ; 
39 1, T, 94 , 20 W R 017— HANNBN, p. , Platt 
r Atf.-Gun. 4or Now South Wales (1878) 47 
L J. P O 20 ; 3 App CnB 330 . 38 L. T 71 , 
20 W. ll. 510.— P C 

TTdny v iftny, dictum explained and applied. 
Tootal's Trusts, In re (1883) 52 L ,T (SB 004 , 
* 28 Cll. D. 582 ; 48 L T. 810 ; 31 W R 053 — 

nTTTT T-V. ,T . m 

TJdny v. Udny, observations adopted 
Bmdford v. Young (1884) 54 L J Ch. 96 ; 26 
Ch. D 660.— PBAllSON, J. , Patience, In re, 
Patience t, Mam (1885) 54 L J, Ch, 897 , 29 
Ch. D 970 ; 52 L T 087 ; 88 W R 501 — 
OHirry, J. , Abd-ul-MessiIi v Faria (1888) 57 L J. 

, P. C, 88 , 13 App. Cos. 181 , 59 L T. 106.— P O 
TTdny v TTdny, applied, 

Grove, In re, Vauehev i Treasury Solicitor 
(1888) 58 L. J. Ch, 57 ; 40 Oh. D 210 , 69 L. T. 
687 i 87 W. R. 1 — o.A 


Utmost v Geohegan, considered. 

Att-Gen r Winans (1901) 85 L T. 508 ; 05 
J..P 819— O A COLLINS, M It , STIRLING ahR 
MATHEW, L JJ. 

Att.-Gen. v Dunn (1840) 6 M. & W. 511, 
observed upon 

United States (President) r Di ummond (186 i) 

33 Bcav 449 , 1 N. R 7, 33 L J Ch. 501 ; 10 
Jur. (NS ) 533 : 10 L T 321 ; 12 W. It 701. 

rohilly, m R — I must say that Attorney- 
General v Dunn is meconeiUble with a great 
number of cases ■> Forbes v Forbes (Kay 341) 
Tovey v Lindsay (1813) 1 Dow 131, IS?, 
139, 110 — H L (SO.), observations limited 
Dolphin e Robins (1859) 7 H L. Cas 390 . 3 
Macq H L, 503 , 29 L J P 11 , 5 Jui (N s ) 
1271, 7 W R. G74. — H JL (E) 

Tovey v Lmdsay, dictum adopted 
Shaw v. Gould (186S) 37 L. J Ch. 433; L. B. 

3 H L 65 ; 18 L T 833.— h l (e ) 

Tovey v Lindsay, discussed 
Harvey v Farnie (1882) 52 L J P 33 ; 8 App 
Cas 43, 55 , 48 L. T 278 , 31 W. R 433 , 47 
J P. 308.— H L (e ) 

Dolphin v Robins (1859) 7 H L Cas 300 , 

8 Macq.H L, 563 , 29 L J P. 11 , 5 Jur ° 
(NS.) 1271, 7 W R. 674— HI, (E), 
applied. 

Shaw v Gould (1 8G8) — h,l (e) ( 'supra i) ; 
Le Sueur v. Le Sueur (1870) 45 L J. P. 73 , 1 
P. D. 189 ; 34 L T. 511 ; 24 W R. 616— P.D 
Dolphin v Robins, observed upon 
Haivey r. Faime (1882) — h.l (e) (supra). 

Dolphin v Robins, considered. 

Le Mesuner r. Le Mesuner (1895) Gt L J ■» 
P. C 97 , [1895] A C 517, 539 ; 72»L. T, 

11 R 527.— P.0 

Lonstalan v Loustalan, Martin, In re (1900) 
68 L J. P 100 ; 81 L T 459 — JEU«E, p. ; 
reversed, (190U) 69 L J P. 75; [1900] P 211 , 
82 L T 800 , 48 W R 509 — u A HIGBY and 
WILLIAMS, L J.T ; LINDLEY, M R dissent III , / 

Potmger v. Wightman(1817) 3 Her 67 , 17 
R R 20 — m.r , upturned. 

Beaumont, In re (1893) 62 L. J. CU 923 , 
[1898] 3 Ch 490 , 8 R 9 ; 42 W. R 142 — 
STIRLING, J. 

Craigie v, Lewin,(1861) 3 Curt. 483 ; 7 Jur 
519, initrifliuil note ineoneit. 

Att-Gen r Pottinger (1862) 6 H & N 733; 
80 L J Ex 284 , 7 Jiu (N.S) 470 ; 4 L. T. 368 , 
9 W R 678 —ex, 

pollock, c.B. — The case ib rightly decided, but 
the marginal note is wrong The ground of the 
decision was, that the deceased had not returned 
to Scotland with the intention of residing there 
permanently — p. 741. 


TTdny v Udny, oomidered. 

Atl. -Gen r Wmans (1901) 85 L T, 508 ; 65 
J,*P. 819.— C.A COLLINS, M R , STIRLING and 
MATHEW, L.JJ. 


Douoet v. Geohegan (1878) 9 Ch D. 141 , 26 
W. R 825 —O A , referred to 
'‘Patience, In re, Patience i, Main (1885) — 
CllITTY, J (supra) , Craigiush, In re, Cialgnish 
r Hewitt (1892) [1892] 3 Ch 180 . 07 L T. 
089 —CIIITTY, J 9 , affirmed in O A. . 


6. Property. 

Pouey y. Hordern (1900) 69 L J Ch. 231 
[1900] 1 Ch. 492 ;«2 ?i T. 51 — FAR- 
v.-ELL, J , and Bald, In re, Btfltt v Bald 
(1897) «6L J Ch 524; 76 L V 40S1* 45 
W. R. 499 —EARWBLL, J., applied 
Mdgret, In re, TwSedie r Maunder (1901) 7 
L. J. Ch 451 ; [1901] 1 Ch. 547 , 84 L. T.192.— 
HARDY, J. 
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to 

SaaSaSSa 

nt, CeS, discussed „ 

-Wright’BTTiiBtJn t /v/% Oil!— . 

Doe d. Birt whistle v VardUl and Skottowe 
y Young, referred to. 2 

,yWf,acrr*,^“«.s 

W E 30.— KAY, J 

* Doe a, Birtwhutle v Vardill and Done 

jsraasffla-ii* * »■ 

10 App. Cas 312 , 53 L T. 881 — P c 

Doe d. Birtwhlstle y VardUl, limited 

iSHSiso 

liUMl 

to children.— p. 61 

Wright’s Trust, In re (1855) 25 L. J J?* 1, 
621 ; 2 K. fc J. 695 ; 2 Jur. (HJ.) 465 , 
4W R 511 — V.-C., dicta, adopted 
Goodman's Trusts, tn re (1881) -0 A (.supra) 
Wright’s Trust, In re, dismissed 

aSk^%\ 

^87 } 37 W. R. 1-c.a: , affirming, sxirarao, J 

’^3^5^^^-^); 

IieYY^SoIoinon (1877) 37 L T 268.— V-0 , 

feaftajjsat-fta- 

Om. IS, 55 -Hi (E.) , Andros In re, Andros i 
Andros (1883) -KAY, J (supra) 

Freke v Carhery (lord) (1873) L. R 16 Fq 
461 ; 21 W. R. 835. L 0 , *PPro™d 
Qentili, In goods of (1875) Ir. tt 9 Aq 641 

FreR'i-v. Carbery (lord) and Gentili, In 
ffocdB of» applied * 

L 1. 732 ; 37 W. R. 624 ; 53 J P. 637 -KAY, J. 


* 1380 

Freke v. Oarbery ford), GantUi In goods of, 
and Dunoon v. Dawson, refp yd to. • 
Tarim ». Gilsman [1902] 1 IyR > • 

Freke v Oarbery (Li »rd), 

Rea « Rea [1902] 1 Ir. R 461.-M.il. 

■I?™!™ v Oarbery (lord), Dunoan v. IawBoi\, 
^ D™ and » * . and »e* 

Fogassieras v. Duport (1881) ' l L - 11 h «i 
innpproredoidjdloio^ ^ 

Pepin i\ Bruyore (190) 71 1 j Oil l 
|1 Ch 24, 86 1. 1. . JP " ll ’ 

ryllilAMS, BOM*® and IIABDY, W 

Anstruther v Ohalmer (IS 2 5) 2 Km. 1 ; I 
t T fn sl Ch 123 ; 29 R R 18.— , 
and Yates v. Thompson (1835) 3 U it V. 

*“ 

W R.232.— WOOD, Y-o 


Criohton's Trust, In re (1855) 21 L. T. .Co*) 
mt-v -o ; Brown's Trust, In re ClK0<>) 
fo L T 188 -v-O.; Ferguson's Trust, 

Iu re (1874) 22 W R. 762.-M.it. (in.); 
and He C lmann-s Will, In re (1866) L 11 
3Kq 303; 14 W. U. 682 -Tin,, con- 

ChatauVs* Settlement Trusts, In w 0 «» !l ] “« 

L. J Ch 360 , [1899] 1 Ch. 712 ; SO L. 1 6U> , 

47 iSkwioh, J -There are two cases, Cmhtuti* 
TrmtVln rc, in the Court of Chancel y, and 
WAm a mil's Trust, la re, decided by the M 11. hi 
I reland— whore the infants wore Scotch TbcmR 
case the infant had reached the age of pubmty, 

'sRsirAssff «« 

performance of his duties respeotiHg ; the tend by 
bhe curator in Scotland. That seems to ra( i to 
make a considerable dteerence From the other 

1 ewes I do not think I can get nfluoh assistance 
petihoner "adduced eW-* 
dence to show that by the law # of Prussinjm was 
entitled, in his capacity of guardia . l . o _ the 
infant, to receive the fund and admimstei it 
during the infant’s mmonty-which »» cx ? cll y 
what the petitioner says hare—andthcV -U, o 
hearing the evidence, made the order Wh.it 
furthef evidence there was, or what influenced 

■ he judge, it is extremely difficult to say It is 
a very short note of an unopposed petition to 
.which there was no respondeat j and 1 do not 
think it is a case which can be relied upon as 
establishing the piinciplo. Then Ilellmann s 
Will, la re, is still fuither from doing so,— 
I p. 352. 

Enohinv. Wylie (1862) lO H A Cas l ; !U 
L. J. Ch 402 , 8 Jur (N B ) 897 , 0 L I 26.1 , 
10 W R 467 — H l (a) , explained and 

I King r*<ffgea*876) 4 Ch D. 435, 444 j 3f 

L t 7^6 v.-O. ; ajfrnned, (1877) <16 L «T Cft 

I MO , 6 Oh D . 627 7 36 L. T 759; 25 W. R 



IJN Ti!;.KJN ATiU-N AL LA.W. 


» Enohin v. Wylie, applied. 

Travers r, Blundell (1877) G Oh. D. 436, 446 . 
SG'L T 841»— OA ; Sttrling-Maxwell v Cart- 
wright (1 873) L ,T Oh 662 , 11 Ch. D 522 , 
40 L. T. 669 ; 27 W. B. 830.— C A 


Enohm v Wylie, theta, followed 
Humes r Uncoil (1880) 60 L .T Oh 182 ; 10 
Oh. T) 107 , 13 L. T 507 , 29 W K. 259 — 
Fin , .1 , tt/fi ruled, (1881) 50 L. J. Oh 740, 18 
Ch. D. 31?, 15 L T 190, 29 W R 877,— c A 


,Enohm v. Wylie, tlttfa disappeared 
Ewing r. (hi -Ewing (1883) <) App Otis 34 , 
63 L .1 Oh 135 , ftU L T 101 ; 32 W. B. 573 — 
H L. (K ) 

siSiiWHtfTO, L.o. — The piopositinn that the 
OmiltH ot that country only m which a testator 
dies domiciled can ndminibtor his personal estate, 
is without Ruppoit fiom any autliouty, except 
certain theta of Lord Westbury in Enohm v 
'Wyhe, with which the other loide who decided 
that ccihc did not agree If it were tine, it must 
extend (ub Loid Westbuiy extended it) to the 
w/wle movable estate of the deeeriled peiBon, 
wheresoever situate, on the principle “ jtnhilui 
seqinintiir personam ” Tins was not^seriouslv 
contended ioi at yoiu loidslnps’ bar — p 39 


Enohm v Wylie, dicta diuipproietl. 
Ewiugy Oil- Ewing (1885) 10 App Gas. 453 , 
53 I,. T 826— ill (so) nouns selbohnii, 
nnAoicnunN, watboN and EiTZiiisiiALTi. 


Enohin v Wylie, adopted 
Concha e Concha (1886) 50 L J Ch. 257 ; 11 
App. Oils, 511, 502 , 55 L. T 522 , 35 W B 477 
— H r, (is ) ; Abd-ul-Messih i. Faun (1S88) 57 
Jj. ,J. P, O 88 | 13 App Cos 431, 138 , 59 L T 

106. -r.o. 

Enohm V Wylie and Ewing v Orr.Ewmg 

(1885) 10 App CftS 453, 53 L T 820 — 

li T, (sc ), ooimdtrod 

Tulfort, In rc, Tmifoid r, Blanc (1887) 57 L J 
Ch. 135 ; 30 Oh 1) 0(10 , 57 L T. 074 ; 30 W B. 
1 03 —STIRLING, J 


ISnohm v. Wylie, diet a questioned 
Arrola, hi id, Chalc, Ex parte (1890) 59 L 
Q. B, 254 ; 24 Q. B. D. 040 , 62 L. T. 781 
Morrell, 80‘-*O.A 


law in France or India may be, the law of Eng- 
land has always been that you must enfoice 
claims in this country according to the practice 
and rules of our Courts, and accoidmg to them a 
creditoi, whethei fiom the fnithest north’ oi 
fuithest south, is entitled to be paid equally with 
othei ci editors in the same class I must lefusc 
to alter that which has always been the law of 
this conntiy, and which I must say, for the sake 
of honesty, I hope will always be the law of this 
countiy Imay add, that them seems to be some 
mistake' in the case of Il'iLwi v Lady Ihimnuj , 
it is unfoi tunate that the case was evei iepmtcd 
,-p 179. 


Blackwood v Beg followed • 

Stamps Commissioners r. Hope (1891) 60 Jj J. 
rc 14 , [1891 J A. O. 476 , 65 L T 268 —5 c. 


lynch v Paraguay Government (1871) 10 
L ,1 V 81 . I, B 2 P 208 i 25 L. T. lot , 
19 W R 982 — PUOB .followed 
Aganoor’s Tiusts, I11 le (1895) 64 L J Cli 521 , 
13 B l> 77. — ROMEll, ,T 


Sill v Worswick (1791) 1 H B1 665. 


Phillips r. Huuler (1795) 2 H Bl. 102.— EX. 
on , Scott 1. Bentley (185.5) 21 L .1 Ch 241; 
1 Kay & J 281 , 1 Jui (us) 394, 3 Eij B 
128; 3 W B 280— V.-C Elliott, In le (1891) 
39 W R 297 , Belfast Ship Owneis Co , In re 
L 189-1] 1 Ir B 332 — ca , Didisheim r London 
and Westminster Bank (1900) 09 L J Ch. 443 , 
[1900] 2 Ch 15 ; 82 L T 738 , 48 W. B 501 — 
Dulaney r Meuy (1901) 70 L .1 K B 
, [1901] 1 K. B 530 , 84 L. T. 156 ; 49 
W, E 331 — CHANNEL!., J 


6. Contra ciR * 

Peninsular and Oriental S.S. Oo. v Shand 
(1850) 3 Mooie P. (' (N.S.) 272, 6 N B. 
387, 11 Jur (NS) 771 , 12 L T. 80S ; 13 
W R 1049 — P C , didniijin.dled * 

Czech v tleneral Steam Navigation Co (1867) 
37 L J C P 3 , L. H 3 C 1> 14 ; 17 L T 246 , 
16 W B 130 — c r 


Blaokwood v Reg. (1882) 52 L J x . 0.10 . 

8 App, Cas. 82, 92 . 48 L T 441 , 31 W H 
^pj',45 — B Cs( and Wilson v Dunsany (Lady) 
(1854) 2 Eq, B. 706 , 18 Beav 293 , 23 
L. J Ch 492 ; 18 Jui 702 , 2 W. B 988 
— M It , absent'd upon, 
fOtcbe, In re, Kannreuther r Gieselbieclit 
(1881) 28 Oh D. 175 ; 54 L. J Ch.297; 52L 

' peauson j'— T he other case is that of Jilaeh- 
wnod v, The Queen, in the Privy Council The 
lodgment was given by Sir Aitbur Hobhonse , he 
savs . “ It does not appear . . as is shown by the 
cases of Preston v. Vise omit dlclotlle (8 Cl &P 1) , 
Coo], v. Gremm (2 Drew. 286) " I think youmHy 
tnko a slight exception to the language of that 
I do not think Sir Arthur intended to sa^that in 
*very country where a deceased man may have 
left assets they are to be distnbuted so as to give 
the creditors of that count] y puonty, or that he 
means to assort that in Ireland, for instance, an 
Englishman who had been trading with an Irish 
‘merchant would not haWe as gieat a light to be 
paid pan passu as anyone else , but whatever the 


Peninsular and Oriental S.S Co. v. Sband, 

applied. 

The Duero (1869) 38 L. J. Adm 69 , L E 2 
A &E 393, 22 L. T 37 , Adm , Mooie 1 Hanis 
(1876) 45 L J. P C 55 , 1 App. Cas 318, 831 
34 L T 619, 21 W B 887 ; 3 Asp M 0 173 
— p O , Jacobs^ Crddit Lyonnais (1884) — O A. 
(infra) ; Missouri Steamship Co , In re (1889) 
58 L J. Ch 721 , 42 Ch. D. 321 / 58 L T. 377 , 
61 L. T 31b, 37 W H. 698 . — chittv, J ; 
affirmed, OA ; The (llendairoeh (1891) 63 L J. 
Adm. 89 , [1891] P 226 ; 0 R 686 ; 70 L T. 
344 , 7 Asp M C 420 —o A esheb, m e , lopes 
andbAVEY, L.J.T 


Jacobs v Crfidit Lyonnais (18S4) 53 L J 
Q li 156 , 12 Q B. D 689 . 50 L T 191 , 
32 W R 761— c.A BUErr, M.K. and 
BOWEN, L.J , adopted 

Suse, In re, Dever, Ex parte»(1887) 56 L J 
Q B 552 , 18 Q B D 650, (MiG —ceT ; Missouri 
Steamship Ph„ In re (1889) 58 L -t Cln 731 , 
42 Ch D 321, 340; Cl L. T S16, 37 W R. 
696 , 6 Asp. M U *123.-0 A. 
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lflHJ 


Oh J530 , [1899] 2 Ch 173 ; 81 L. T. 76 , 47 W. R 1 
681 — kekewioh, J, , affirm fid, 69 L J Oh 171 ; 


Hamlyn v Talisker Diatillory‘[18fll] A 0. 
202 , 71 L T 1 , 68 J P 610 , 6R. 188.— 
it Tj (sc ), applied 

South Af i lean Breweiics t> King (1899) 68 L, ,T 
Oh 530 ; [1899] 2 Ch 173 , 81 L. T 76 ; 17 W R. 
681 — kekewioh, J ; affirmed, 64) L J Ch 171 : 
[1900] 1 Oh 273 , 82 L T 32 , 48 W R. 289 — 

• C.A, LINDLET, M Tt , WILMAMH and UOMER, Xj JJ 

Hamlyn v Talisker Distillery, followed. 
Spumer r La Cloche (1902) 71 L.J I* C.101 ; 
[1902] A. C 146 , 80 L. T. 631.— P.C. 

Melan v FitzjameB (Duke) (1797) 1 Bos. & 

P. 138, explained awl appeared 
De la Vega t>. Vienna (1830) 1 B A Ad. 281 ; 

8 L. J. (o s.) K. B 388 

Talleyrand v. Boulanger (1797) 3 Ves 447, 

4 II R. DS ; and De la Vega v. Vienna 
Qutpru), adapted 

Don r Lippmann (1837) 5 Cl. & E 1 — 
an. (SC.). 

Talleyrand v. Boulanger, oboe ru'd upon. 

De la Vega v Vienna and Don v. Iippmann, 

referred to 

Liverpool Mamie Credit Co r Huntei (1868) 
L R 3 Ch 479 , 37 L. J. Ch 386 ; 18 L. T. 749 
16 W R 1090.— to 

obklmspord, l o —The case of Talleyrand v 
Boulanger was cited to show that a party has 
no right to avail himself of a foreign law which 
gVes him g. better remedy than he could be 
en^ffed to in the place where the cause of action 
arises But that case has really no application 
[The Lord Chancellor then stated the facts] 
Lord Loughborough said [in Talleyrand v 
Boulanger ] . “ I am not prepared to say how 
fad this Court will finally give ledress, but 1 
will not allow the defendant to avail himself of 
any advantage got by duress which is the sole | 
cause of the new engagement.” There was, 
however no duiess in the case in the legal 
sense of that word, for, although the law of 
Prance would not have allowed an arrest, yet 
the plaintiff was entitled to avail himself of all 
the lemedies which the law of this country 
afforded him for the recovery of # the debt This 
veiy point was decided between two foreigners 
m the case of Be la Vega v. Vianna, u here 
Lord Tenterden said “A person suing " 
country must take the law as he finds 
cannot, by vntue of any legulation in liis own 
country, enjoy gieater advantage than other 
suitors here, and he ought not, therefore, to be 
deprived of any Bupenor advantage which the 
1»W of this country may confei and m ’ 
cose of Don v Lippmann, Lord Brougham, 
advising the House, said “The law on 
point is well settled m this country, where this 
distinction is ptopeijy taken, that whatevei 
relates tod&e remedy to be cnfoiced must be 
determined by the Ir.e fori, the* law of the 
country to the tribunals of which the appeal 
made” The proceedings nf the plaintiff 
Talleyrand v. Boulanger might have been hau>Ii, 
but they were not contrary to law, and, therefore, 


there was no moro duress In the case than 
there would be in the case of a pemon lawfully 
arrested giving a bail bond touche shi'iift to 
obtain lus discharge out. of custody, A Court of 
law would not, under the circumstances (as the 
Lord Chancellor supposed), have dischatgcd (lie 
defendant upon common hail. For thcUlie case 
already mentioned of Ik la Ilya, v Vianna is « 
a direct authority. 1 do not, this' 1 ' * 1 




which, 

Loughborough thought them, 
remedies enforced by the tkilainUff for tlu> 
muvury oE his debt., of which the liijf untitled 
him to avail himself — p. 180. 

Dela Vega v. Vianna, prUu'ipln applied, 

Melboum, In re and V,\ parte (1870) 10 
L. J. Bk 25 , L. R. 6 Ch. fit , 23 L, T. 578 ; 19 
W R. 83.— ; Kloche, In re (1881) 54 I,. .1." ■ 
Ch 297 , 28 Ch. 1). 175 , 52 L. T. lil ; 3(3 W. It, 
391. -PEARSON, J. 

Don v Lippmann, oommenled upon. 

Hamlyn & Co n Talisker Distillery (1891) 
[1894] A*C 202 , 71 I, T l , 68 ,r, l 1 6 it) , 6 It 
■'18—ui, (so.). 

Huber (or Hubert) v Steiner (183ID 2 Koolt, 
304, 2 Bing (NC.) 202; l JioiigJ'S 206; 

2 D P 0 781 ; 4 L ,1. 0. P 283,— 0.P , 
adopted. 

Don i . Lippmann (1837) 5 Cl &F.1.-K l. (so.) 

Huber v. Steiner, followed. 

Harris v Qumo (1869) 10 13 & S, 614; 38 
L. J, Q B. 331 ; L It 1 Q R. 653 ; 20 L, T. 
947 ; 17 W. R. 967.— Q.n. 


Alcook v. Smith (1892) 61 L. J. Ch. 161 ; 
[1892] 1 Oh. 238, 66 L. T. 126— O.A. 
niNDLisv, lopes and kay, l.jj,, diet a 
considered. „ r 

Dulaney r. Merry (1901) 70 L, J K. B. 377 ; 


7 Jdrisdiotion op English Courts 
Phillips v Eyre (1870) UFL. J. Q,«l , 
L R. 6 Q. B 1 ; 22 L T. 86!) , 10 B, & S. 
1004 — EX. Oil ; affirming, 17 W It, 875, 
adopted 

The M Moxham (1876) 46 L J P. 17 1 
P D 107, 34 L T 569; 2 1 IV R 650— 0. A, 

Phillips v. Eyre, considered. 

Muagiave r Pulido (1879) 19 L. ,T. P. C 20 ; 
S^App Gas. 102,41 L. T 629 ; 28 VV, it. 

Phillips ? Eyre, applied 
Machado r. Fontes (1897) GG L.J Q B 6(2 ; 
[1897] 4! Q. B 231 ; 76 L T. 688 , 45 W R 565. 
— c a. lopes and many, l j.i 

Mostyn v. Eabrigas (1774) X Oowp. 161, 
180, dictum iluappreied. 

Hill v. Bigge (1841) 3 Moore P C 405. — p.o. 

Mostyn v Eating's, adopted. 

Hart u. (lumpach (1872) 42 L J P. 0. 25 ; 
L R„ 4 P C. 439, 464 , 9 Moods P. C. (N.a.) 241 ; 
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, 1880 ‘ 


21 W. R. 305 — p c , Musgrave r. Pulido (1879) 
40 L ,T P «J 20, r. App. Cas 102; 41 L T 
029 , 28 W. II. 373, — p o. , Hawthorne, In le, 
Giahftin i> Mabsuy (1833) 52 L. J Oh. 750, 23 
Oh. 11,713 , 18 L T. 701 , 32 W R. 147.— KAY, J. , 
Ewmg e. On -Ewing (1885) 10 App (Jab. 453, 
522 , 53 L. T 820 — n L. (bC ). 


Mortyn v. Fabngas, ommimod 
Untish South A fj ican Co r Companhia do 
Mq[;anilnquo (1893) 03 ,L, J. Q 1) 70, [1893] 
A. (J. 002 ; G It. 1 , 09 L T 004.— ii L (E ) 

Mostyn v. Fabngas, applied 
Adam British and Foreign Steamship Vo 
(1898) ()7 Tj J Q B 814 , [1898] 2 Q. B 430 ; 
79 lj T 31. — DARLINC4, .T 


Maoleod v. Att.-Gen. for New South Wales 
(1891) 60 L J P O 55 ; [1891] A C. 
455 , 65 L T 321 ; 17 Cox C G. 341 n*P C 
Rex v Russell (Eail) or Russell (Earl), In re 
(1901) 70 L J IC 13 998 , [1901] A C. 440 , 85 
L. T 253 — H L (E ) 

■ Carron Iron Co. y Maclaren (1855) 5 H L 
Gas 410 , 24 L. J Ch 6§0 , 3 W E 597 
— H L. (e ), distinguished 
Walker v Biooks (1856) 4 W R. 347 — 
wood, v -a. 

Oarronlron Co. v Maolareu, dictum adopted. 
Newby r.,Vnn Oppen (1872) 41 1 J Q. B 148 , 
L.R 7 Q B.293 , 26L T. 164 ,20 W It 383— QB * 

8. PROCEDURE. 


Whitaker v, Forbes (1875) 15 L J G. P 
• 110 , 1 C. P D 51 , 33 L. T 582 , 24 

W. R 241 —o A , applied, 

Blaekbum, & o , Building Society, In re, 
Gialiain, Ex parte (1889) 69 L J fh 183 ; 42 
Ch, D. 313 , 01 L T 746 ; 38 W R 178.— c A. 

Whitaker y. Forbes, eonsuhred. * 

British South Aflioa Go. i Companhia do 
Mozambique (siipia) 

Companhia de Mozambique r British South. 
Afrioa Co, (1892) 01 L J Q B. 003 , [1892] 
2 Q. B 358; (10 L. T 773, 10 W R 050 — 
o A. | reimed mini, British South Afnea Co, >’ 
Companhia do Mozambique (1893) 63 L. J Q B 
70 , [1893] A. O 002 ; (i R 1 ; 09 L T 604 - 

II ,L (E ). LORDS HEHSCHELL, L.C , HALSBURY, 
•MAONAGHTEN ailtl MORRIB. 


British South Africa Co. y Companhia de 
Mozambique, applied 

Adam i\ Butish and Foreign Steamship Co. 
(1898) ( [supra ) ; Black Tomt Syndioate v 
Eastern Concessions (1898) 79 L. T. 058. — 
STIRLING, J , Duderu Amstoulambch 'J’rnBtees 
Kaitfoor (1902) 71 L J Ch 018 , [1902] 2 Ch 
132 ; 87 L, I 22 ; 50 W R. 551 — byhne, J 


Derby (Earl) v. Athol (Duke) (1748) 1 Vos 
sen 27)2. — L c , fall owe l 
Hunt i> Young (1838) 7 L J Ch. 154s, 9 Sim 
180 ; 2 Jur. 202.— v.-c 


"C’erby (EaiT) v, Athol (Duke), considered 
Dreyfus r Peruvian Guano Co. (1889) 58 L J 
Oh. 471 ; 11 Ch. D 151 : 60 L. T 216 ; 37 W. R 
8114 —KAY, J 

Bent v. Young (1838) 7 L. J. Ch. 151 , 9 
Sim 180; 2 Jui 202 —v.-c , adopted. 
Morris r Morris (1847) 2 Ph. 205 , 16 L.J Ch 
280, 11 Jur 93.— LQ 


Bent v. Young, adopted. 

Paul v. Roy (1852) 15 Beav 133 ; 21 L. J. Ch 


Bent y. Young, adopted « 

Transatlantic Co r. Pietroni (1800) Johns. 004 , 
0 Jur, (N.a ) 532, 


Bent v. Young, considered 
Paul v. Roy and Transatlantic Co v. 
Pietroni, referred ip. 

Dreyfus r Penivian Guano Co. (1889) 58 L J 
Ch 171 ; 41 Ch D 151 , GO L T 210 ; 37 W. R 
394 —KAY, J. * , 


Worms v De Valdor (18S0) 49 L J Ch, 201 , 
H L T 791 , 28 W R. 310.— PRY, J., 
considered uiul followed. 

Selot’s Trust, In le (1902) 71 L J Ob 192 : 
[1902] 1 Ch. 488 — farwell, .t 

Bullook y Caird (1875) 41 L. J Q B 124 , 
10 L R. Q B 270 , 32 L T. 814 , 23 W R, 
827 — Q B ,, followed 

Doetseh, In 10, Matheson r. Ludwig (1890) 05 
L J. Ch 855 , [lHOli J 2 Ch 836 , 75 L T. 69 ; 
45 W. R. 57 — ROMER, j a 


9 Foreign Judgment. 

Fraois v Carr (1899) 81 L T 50.— Gran- 
tham, J ; reiened, (1900) 82 L T 098.— c A 
smitji, williams and romeb, l jj , the latter 
decision reiened, nom Carr r Fracis (1901) 85 
L T. 144— HL (E). LORDS HALSBURY, L.O., 
MAONAGHTEN, SHAND, BRAMPTON and LINDLEY 


Henderson, In re, Nouvion v. Freeman (1887) 
35 Ch. D 704 , 50 L T 829 -*nort]S;*J , 
reversed, (1887) 57 L. J. Ch ,167 ; 37 Ch D. 
244 , 5.8 L T 242 — C.A. COTTON, LINDLEY and 
lopes, L JJ ; the latter decision affirmed, (1889) 
59 L J Ch 337 , 15 App Cas 1 , 62 2 T 189 ; 
38 W R 581— HL (E) LORDS HERSCHELL, 
WATSON, BRAMWHLL and ASHBOURNE, 

Patrick v Shedden (1853) 2 E*vt B. 14 , 22 
L J Q B 288 , 17 Jur 1154.— QB., 
applied 

Henderson, In re, Nouvion r Freeman (1889) 
59 L J Ch 337 , 15 App Cas 1 , 62 L. T 189 , 
38 W R 581.— HL (E) LORDS HERSCHELL, 
WATSON, BRAMWELL and ASHBOURNE 

Molony v Gibbons (1S10) 2 Camp. 802 , 11 
R R, 778, overruled. 

Obiemi v. Bligh (1832) 1 M & So. 477 , 8 Bmg. 
336 , 1 L J. C. V 99.-C.P. 


Oriental Inland Steam Co., In re, Boinde Ey , 
Ex parte (1871) 43 L. J Ch 699 ; L R 9 
Cli 557 , 31 L T 6 , 22 W. 11. 810— L JJ„ 
distinguished, 

Mmua Craig” SS Co a Chartered Mercan- 
tile Bank of India (1897) 66 L J Q. B 339 ; 
[1897] 1 Q. B 160 , 70 L T 310 , 45 W R. 338 , 
8 ABp M. C 2 H .— o A. EjHEr(,«M R , LOPES and 
CHITTY, L.JJ 

ohitty, h J. — The distinction between this 
„ise and Oriental Inland Steam Co, if it re. 
Sc, tnde By., Mo p%rtn, is that m that case the 
proceedings were in personam , and not, as here, 
' ‘in . — p 344. 
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eoquet v MaoCarthy (1831) 2 B. & Ad. 951, 

. . referral to 

Meyer c Ball! (1876) 15 L J CP 711 , 

1 C P D 35.8 , 3ij I, T S3S , 21 IV. 11 963 — 
C.PD ; Bousillon r Rousillou (1,480) I!) I. J. C'h 
338 , 1 1 Ch. D. 351 ; 12 L T 679 , 28 W R 
623 , 11 J P. 663 —pry, ,t 

Baoquet v. MaoCarthy, disluir/ mshed 
Hirdai Gurdyal Singh i Fandkole (Rajah) 
[1891] A C 671) , 11 11 310— pc 

Buchanan y Rucker (1807)* 9 East 192 , 1 
Camp 63 , 9 R 11 531 , add Ricardo v 
* Garcias (18 15) 12 01 fc E 368 , 9 Jur 
1019, — HL (15 ), applied 
Simpson i Fogo (1863) 32 L. J C'h 219 , 
1 H, & M 195 , 1 N R 422 , 9 Jnr. (ns) 103 ; 
8 L. T. 61 ; 11 W R 418— V-o 

Buchanan y Ruoker, distinguished 
Castiiqnc r. lmnc (1870 ). — h.l (b ) (mfra, 
col. 1388) 


ossi (1831) 2 lySt Ad 757 
h J (os.) If B 307 — K if, applied. 
uinpson i Fogo (1863) 32 L ,1 Oh 219 , 1 
H. & M 195 ,1M It 422 , 9 .Jnr (N s ) 103 , 
- ~ - n W 11 118 -v-o. 


Novelli v. Rossi, r tv plained 
Godaid r Gray (1870)40 L J Q. B *!>2 ; L It 
6 Q B 139 ; 24 L. T. 89 , 19 W It 348 _ Q B, ; r 
Oabtuquc v. ImiiB (1S7U) — ill ()3.) (infra), 

Simpson v Fogo (1863) 22 L J Ch, 249 ; 1 
. II & M. 195; 1 N It. 422; 9 Jur (N.s) 
103, 8 L T 61, 11 W. 11*118 —v -a, 

Liverpool Marine Credit Co. r Hunter (1868) 

37 L. J. Ch. 386 ; L. R. 3 Oh. 479, 184 ; IS 
L T 749 , 16 W R 1090 —L.a. , The Halley 
(1808) 37 L. J. Adin 33 , L. It, 2 P. 0 193 ; f - 
Mooie P 0. (N.s.) 263 , 18 L T. 879 , 16 
W R 998. — P.C. , London and Meditoiraneun 
Bank v. Slfutton (1809) 21 L. T 415 ; 18 W It 
107 —v -O 


Buchanan v Ruoker, ohnenatwn dis- 
apprmed 

Douglas v Forrest (1828) 4 Bing. 686 , 1 
M & P 603 , b L .1 (o s ) O P 157 , 29 
• It 11 695 — c.p , olwiation doubted, 
Schibsby i 'WVsteiikoLtv, (1870) 40 L J Q B 
73 , L R 6 Q B. 155 , 24 L T 1)3 ; 10 W B. 
587.— Q B 


Simflsonv. Fogo, distinguished 
Oastumie i. In me (1870) IS 4 H. L. 414 ; 39 
L, J.C. P.350 : 23 L T. 48 , 19 W It 1 — H.L.(K.). 

Simpson v. Fogo, eonsidered ** 
Sdnbsby r Westenlioltss (1870) 40 L. J. Q. B 
73 , L R 6 Q IS. 155 ; 21 L T 03 , 19 W It 
387 — «2.B 


General Steam Navigation Co. v Guillon 
(18 U) 11 M & \V 877 , 13 L. J Ex 168 
— EX , considered. 

Bchibsby r 'Westeuholtz (1 870) 40 L J. Q. B 73 , 
L R. 6 Q B 155 , 24 L. T 93 , 19 W.R 587— Q B 


Simpson v. Fogo, eoiuiderod 
Queensland Mercantile and Ageney Co , In re, 
Australasian Investment (Jo , Ex paite (1891) 01 
h J Ch 146 , [1892] 1 Ch 219 , 60 L. T. 483 — 
O.A LINDLEY, BOWEN llud PRY, L JJ 


• General Steam Navigation Co v Guillon, 

*•• refolded to. 

Newby r Van Onpeu (1872) 41 L J Q. B. 
148 , L, R 7 Q. B. 293 , 26 L. T. 161 , 20 \V R. 
383 — Q.B 

General Steam Navigation Co. v. Guillon, 

applied 

The M. Moxliam (1876) 46 L J P. 17 , 1 
P. D lOf, 113; 34 L T 659, 24 W. R 
650 —O.A. 


General Steam Navigation Co. v. Guillon, 

dint uni dissented from 

Yornet r Banett (1885) 54 L J. Q. B 521 — 
PRY, J ; rnened on facts, (1886) 55 L J Q B 
39 ,34W R. 161—0 A. , 

■Williams y Jones (1845) 13 M. & W 628 , 2 
D & L 6S0, 14 L. J. Ex 145— EX, 
applied 

Godaid r. Gray (1870) 40 L J Q B 62 , L. R. 
6 Q B. 139 , 21 L T 89 , 19 W R 318— QB ; 
and see Ahonkiff v Oppenheimer (1882) — O.A 
(infra, eob 1889) 


■Williams v Jones and Russell v Smyth 
(1842) 9 M te W 810 , ID (NS) 929 , 11 
L ,7 Ex 308 —NX , applied 
Schibsbv r Westenboltz (1879) 40 L J. Q B 
73 , L. a. c Q B*165 ? 24 L.T 93 , 19 W E 587. 
— QB ^ 

Williams v, Jones, dictum considered. 
Eouvion i Freeman. (1889.) 59 L J. Ch. 337 , 
15 App, Cas 1 , 62 L T. 189 , 38 W. R 581 — 
H.b. (E). LORDS HERSCHELL, WATSON, BEAM. 
WELL and ASHBOURNE. 


Castriqua v Xmrie (I860 ) SUB (ns.) 1 ; 29 
L J 0 P 321, 2 h T 180— op , veronal, 
(1861) 8 C B. (NS) 405, 30 L. J « l J 177. 

4 L T. 143 , 9 W R 455.— ply oh ; the latter 
decision affirmed, (1870) 39 L ,T. O P 350 , L 11 
4 H. L 414 , 23 h T 48 , 19 W. E.l — H ffi (e.) 

Castriqua v Xmrie, considered and applied 
Godaid r. Gray (1870) 40 L J Q, B 62 ; L, It. 

6 Q. B.,139 ; 24 h. T. 89 , 19 W, R. 348 — Q.B 

Caatnque v Imi'le (supra m H L ), applied. ” 
Messina n. Petrococchino (18J2) 41 I,. Jlf. O. 

27 , L R 4 P C. 144 , 26 L T 561 ; 20 W. R 
451.— P.o ; Meyer r. Ralli (1876) 45 L J. 0 P, 

711 ; 1 O. P. D. 358) 35 L T 888 , 24 W, R 
963 —a P.D. ; and De Mora i> Concha (1885>29 
Ch D. 268, 301 ; 38 W. R 846.— a A. 

Castnque v. Imne, followed 

Doglioni v Crispin (1866) 35 L J P. 129 ; 

L. It 1 H. L. 301 , 15 L T 41.— H.L (in')., 
considered 

Trufort, In re, Ti afford r Blanc (1887) 57 
L J Ch 135 ; 36 Cli D 600 ; 57 L T 671 ; 86 
W R. 163, — STIBLINU, J 
Hoadnote — VVheie a question of legitimacy 
involving the succession to poisonal estate 1ms 
been decided by a competent foreign tribunal 
assuming to act. upon evidence of the English „ 
law, the Courts of this country will act upon the 
foieign judgment although it may appeal that 
all the factB were ntjfc in evidence before thS 
foreign tribunal 

Castnqua v Imrie , Doglioni v Crispin ; 

* and Vanquelin v. Bouqrd "[IBOB) 83 L. J. 
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. O P 78 ; 15 C B (N s.) 3*1 ; 10 Jui (N.s ) 
566 ; 9>L. T 582 ; 12 w E 128 , 3 N E 
122 -op.f/^iZnvf. 

Pemberton )• Hughes (1899) 68 L J Ch. 281 ; 
[1899] 1 Ch 781 , SO L. T 369 , *7 IV E 354 — 
O.A BINDLEY, M It , BIGBY and WILLIAMS, L JJ 


Abouloff v Oppenheim^r (1882) 52 L. J. Q B 
1 ,*10 Q B D 295 ; 47 L T 325 , 31 W E 
57 — C A. COL15BIDGE, C J , BAGGALLAY 
« mid bbett, l ,tj , discussed and follaiaedi 
Vadftla r Lawes (1890) 25 Q B D. 310 ; 63 
L T 128 ; 38 W»K. 594— 0 A. BINDLEY and 
BOWEN, i^.t And sec Manger v Cash (18®i) 
5 Times H E 271.— denman and manisty, jj. 


Sohibshy v Westenholz (1870) 10 L J Q B 
73 , L. R 0 Q. B. 155 , 24 L T 93 , 19 
W E 587 — q b , approved 
Ochscnbem v rapolier (1873) 42 L J. Ch. 861 , 
L. 11. H Ch. 695 , 28 L. T. 459 , 21 W E. 616.— 
L.o. and l,,t. 

Sohibaby v Westenholz, commented on 
Copin v Adamson (1874) 22 W E 658 , 43 
L, J. By 161 j L E. 9 Ex, 345 , 81 L. T 242 — 
lax , nth) mod, (1875) 45 L J Ex 15 ; 1 Ex D 
17 ; 33 Ij. T. 560 . 24 W. E 85 — o A. 

KISLir^ g.b , siud that he thought the law was 
well laid down by his brother Blackburn in the 
nbovo case 

AMPiiLETT, B.~ As laid down by my brother 
Blackburn, in Sohibshy v Westenholz , if he is a 
subject of the country or owes it a qualified 
allegiance as by residence, he will he hound by 
Jhe law and procedure of the country, or if he 
has selected the tribunal himself, or perhaps, if 
at the time of the contract the defendant was m 
the foreign country, although 1 agree with my 
brother Blackburn that this laBt proposition 
regimes consideration — p. 660 

Sohibshy v. Westenholz, adopted 
Meyer r Ealli (1876) 45 L J. C P 741 ; 

I (A P. H 358 , 36 L T 838 , 21 W E 
963 —o P.D 

Sohibshy v Westenholz, considered 
Bousillon v Bousillon (1880) 14 Ch D 351; 
49 L J Ch 338 ; 42 L T. 679 , 28 WE 628 , 

II J. P 663 

IjftX, J. — Theifcaiises the question how far the 
defendant is bound by it [a decision of a foreign 
Court], and the law upon this point, I think, 1 
may conveniently take from the ease of Schihsby 
v» Westenholz , which has been so much discussed 
in the course of the aigument In that case, the 
Court considered the principles on which foreign 
judgments are enfoi ced by Courts of this countiy, 
and they said (at p. 169), "We think for the 
reasons there given . is a defence to the 
action.” What are the circumstances which 
have been held to impose upon the defendant 
the duty of obeying the decision of a foreign 
Court? Having regard to that case, and to 
Capui v. Adamson (LB 9 Ex S4£), they 
((lay, I think, be stated thus Courts of this 
country consider the defendant bound where 
lie is a subieet of the foreign country in 
which the judgment has been obtained, where 
he was resident m the foreign country when 
the action began , where the defendant in 
the diameter of plaintiff has selected the forum 
ill which he is afterwards sued ; wheie he has 
voluntarily ajjpeaned; where he has contracted 


to submit himself to the forum m which the 
judgment was obtained, and, possibly, if Becquet 
v Mac Cat thy (2 B & Ad 951) he right, wheie 
the defendant has lenlly stayed within" ?he 
foreign jurisdiction, m lespect of which the 
cause of action arose whilst fife was within that 
jurisdiction — p 370 

Sohibsby v Westenholz, questioned 
Voinet v Barrett (1885) 51 L J Q B 521 
[NB — Vmnet v Barrett was earned to the 
Court of Appeal (55 L J Q B 39 (1886) , 34 
W. E 161). the judges of which, whilst affhmmg 
the judgment oi Wills, J on the point of law 
which was rffised as to the effect of the appear- 
ance by the defendant, leversed it ns to Eke 
particular facts of the case.] 
wills, J. — In 1870, theie was the case, which 
has been so much discussed, of Schibtbtj r, 
Westenholz Mr Justice Blackburn, in delivering 
the judgment of the Court, sums up what he 
conceives to be the result of the authorities I 
do not know that I should go further into this 
part of the questiou, except for the fact that 
undoubtedly theie seems to me to have been a 
misappiehension, in the course of that judgment, 
aB to what had been decided by some of the 
cases which weie under levicw Inasmuch as it 
is very desuable to clear away any misapprehen- 
sion of that sort, I think it is only right I should 
point out how it is that, as it appears to me, 
there was misapprehension as to what was 
decided in the cases of The General Steam Xavi- 
qation Co t. Guillon and Be Com Brusao v. 
Bath bone, respectively The learned judge says, 
after citing the passage fiom the ease of The 
General Steam Navigation Co v. Guillon , which 
I have already read, “It will be seen from this 
that those very learned judges, besides expressing 
an opinion conformable to ouis, also expjgs^ed 
one to the effect that the plaintiffs in that suit 
did not put themselves under an obligation to 
obey the foreign judgment merely by appearing 
to defend themselves against it. On 4>he other 
hand, in Simpson v. Fogo (1 Hem. & M 195 , 32 
L J Ch. 249), where the mortgagees of an 
English Bhip had come into the Covd'ts of Louisi- 
ana to endeavour to pievent the Sale of their 
ship seized under an execution against the , 
mortgagors, and the Courts of Louisiana decided 
against them, the Vice-Chancellor and the very 
learned counsel who argued in the case seem all 
to have taken it for granted that the decision of 
the Court of Louisiana would have bound the 
mortgagees hasl it not been in contemptuous 
disregard of English law " (that is to say, the 
Court there, professing to deal with English 
law, had correctly stated what they believed to 
be English law, and then decided against it, 
although it was said, according to all legal 
punciples, which they admitted, it ought to be 
decided by English law) “The case of The 
General Steam Nan gation Co v. Guillon was not 
lef erred to, and therefoie cannot be consideied 
as dissented from , but it seems clear that they 
did not agice in the latter part of the opinion 
theie expiessed ” I have pointed out already 
that the case of He Cosse Bfituune Ratlibone waa 
cited and relied upon, and m tljat case The 
General Stimm Navigation Co. v Jdnillon was 
under discussion, and theiefore, althougl? it is 
not specifically mentioned m the report of the 
argument, in that sense it is dissented from, 
bdeause the judgment which had really dibsented 
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fiom it, and which cannot be considered ns any- 
thing else than a fuimal judgment dissenting 
from it. had been followed and appioved The 
judgment goes on to say, “ Wo think it is better 
to leave this question open, and to express no 
, opinion as to the f fleet of the appeal ance of a 
defendant, wheie it is so fai not voluntary that 
he only comes in to try to save some property in 
the hands of tike foreign tribunal.” Now, coi- 
tamly, unless I misundei stand that sentence m 
its connection with vihat goes before, it seems 
rather to point to the view, that in the case of 
Simpgim v L'txjv and in the case of The (general 
Steam Ktu iqatwnCo v Guitlmiyia ' each of those 
cases the defendant had appealed to tiy to save 
’ sonne property in the hands of the foieign 
tribunal, and it was decided one way by one 


decision r 


d the othei by the other I cannot 
Steam JYaei-\ 
.6 any allega- 


gtrtwn Co v Gmllon that there w 
tion of that kind, and it seems to 
one can gather from the pleadings in The General 
Steam Ifatigatwn Co v. Guxllon that that was a 
case, as fai as it appears, of a puiely voluntaiy 
appeaianee, and under no compulsion oi duress, 
or anything of that kind “But we must 
observe," the judgment goes on to say “that the 
decision m Dr Biissae v. Itutlihone is an 1 
authonty that wlieie the defendant voluutaiily 
Hp[ie irs and takes the chance of a judgment in 
liis favour, he is bound ” I cannot help think- 
ing with Mr Abrahams, that in that phraseology 
the voluntary appeaianee which is attributed to 
the case of De Cosse Bnssao v. Bathbme leally 
means an appeaianee voluntaiy ns coutradis- 
linguished to one made under that species of 
duress which consists of the necessity of attempt- 
ing to save your property from execution if yon 
do not appeal at all Wheieas.asl have pointed 
out, in the case of De Cosse Brrnac v Rathhane 
the fjjlegatign m the plea was that the defendant 
haft propel ty in Fiance which he wished to save 
fiom possible execution and theiefoie for that 
leason he ajipeared Therefore, it. seems to me 
lathei f* if the decisions m the case of The 
General Steam Kaugatton Co v Guilhm and that 
of De Cosse Bnssae v Rathbone had been mis- 
placed, and the decision which was ically that of 
the latter citse attributed to the foimei, and that 
of thefoimer case attubuted to the latter If 
so, 1 1 seeems to me to be incon eot to say that that 
particular question was at that time still un- 
decided, because it seems to me that it is impos- 
sible to distinguish the case of De Cosse Bnssae v 
Ratllhone fiom the present case, and that it is 
impossible to deny that in that cose it was 
expiessly alleged that the appearance of the 
defendant was not to save pioperty then in the 
hands of the tiibunal, hut, what is neaily as 
cogent a species of duicss, fiom the necessity of 
saving othei property from execution m 
judgment by default should he obtained 
Comb. It seems to me, theiefore, that that 
question leally in the yeai 1870 was not an open 
question, and it is not an open question now — 
far as decisions go — p 524. 

Sojnbsby v Westenholz, referred to 
Truiort, In- ro* Traflord i Blanc (1887) 
STIRLING, t (supra, col 1388). 

fehibsSy v Westenholz, applied. 

' Meek v Wendt (1888) 21„Q. B D. 126 ; 

L, T, 558; 6 Asp M. C. 331.— CHARLES, J. 


Sohibsby v Westanholz, adopted 
Nouvion >' Fieeinan (lHH'J) 59 1) ,T, Oh. 357 , 
15 App. Cas 1 ; 62 L T. 489 ; 3(S» W It 581.— 
il i, (e) , Turnbull r Walker (1892) 5 R 182 ; 
67 L T 767 , 9 Times L. R 99.— WEIGHT, J. 

Sohibsby v. Westenholz, explained 
iSirdar Guulyal Singh r Faiidkolc (Rajah),. 
[1894] A 0. 670; 11 11. 310— r q, lords' 

3ELBOHNE, WATSON, IIOBIIOUSE, MAONAGHTBN, 
MOllRIS and SIIAND anil Silt It. COUCH 

Scott v Bevan (1831) 9 L J (o.s) K 11 
152 — k b , and Bertram v. Duhamel 
► (1838) 2 Moore P 0. 212, eonsrfered 

Marmora v Peaison (1898) 67 h J. Ch 301; 
[1898] 1 Ch 581 , 78 L T 432 , 46 W R.498,— 

” A williams, L J., dissenting 

Oopin v Adamson (1875) 45 b,J Ex 15; > 
15x. D 17 , ,43 L T. 660 , 21 W. R. 85 — 
o A , referred to 

Rousillon e. Rousillon (1880) 40 L J Oil 838 ; 
14 Ch. D 3)1 , 12 L T 679 , 28 W R 623 ; 41 
J P 6C3 — MY, J. 

Copin v Adamson, folloued 
Rousillon v Rousillon, (Return followed. 
Feyenck i Hubbard (1902) 71 L, J K 14. 
609 , 8b L T, 829 , 50 W. R 657.— WALTON, J 

Bank of Australasia v. Nias, (1851) 20 L ,T 
Q B 284 , 16 Q 14 717 ; 15 Jur 967.— 

Q B , aimer iat ion referred to 
Do Cosse Biissao v Rathbone (1801) 6 H & 
N. 301 ; 30 L J. Ex. 238 —EX , applied 
Simpson i' Fogo (18b3) 32 L J Ch 249 ; f 
H & M. 195 , IN E 422 , 9 Jur (N S ) 403 , 8 
L T. 01 ; 11 W. R 418 — v.-C. 


Bank of Australasia v Nias, applied. 
Vanquelin i. Bouaicl (1863) 33 L J CP 78 , 


Bank of Australasia v. Nias and De Cosse 
Bnssao v Rathbone, adopted 
■ Godard r Gray (1870) 40 LJ IL B 62 , 1, R. 
Q B a 39 , 24 L T. 89 , 19 W R, 348 — Q B 

De Cosse Brissao v Rathbone, applied 
Godard v Gray, followed «. 

Schibsby i Westenholz (187J) 40 L J Q B 
73 ; L R. 6 Q B. 155 , 24 L T 98 , 19 W, R. 


Godard \ . Gray, appeared, a 
explained 

Ochsenbcm v rapelier (1873) 12 1 ( J. Ch. 861 , 
L R. 8 Ch. 695, 28 L T 459, 21 W. R 516.— 
L o and L J. 

Bank of Australasia v. Nias, applied. 

Copm v Adamson (1874) 13 B. J. Ex. 161 , 
L R P Ex. 345, 352 ; 31 L T 242, — EX. ; 
affirmed, (1876) 45 L J, Ex 15 ; 1 Ex D 17* 
33 L. T 560, 24 W. R 85— 0 A. 

Bank of Australasia v. Nias, Godard v," 
Gray, principle applied 

Abouloff v. Oppeiiheimer (1882) 52 L, J. Q B* 
1 , 10 Q B D 295, 47 h T 325; 31 W, Il 
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Le Cosse Bnsaac v. Eathbono, and Godard v. 

• Gray, talfrmvd 

Vninoti- Baum (IR85) lii 1 J Q B. 521 — 
wills, ,t ; affirmed, (1886) 56 L. J. Q B 39,34 
W. E 161 — c A See extiact, ante, col. 1390 

Bank of Australasia v Nias, referred to 
. Vmlala r Lawes (1890) — c A. (supra , col 1380). 

Bank of Australasia v Nias , Do Oosso Brissao 
6 v. Eatbbone ami Godard v Guay, followed. 

Truforl, In lc, Tiafford i Blanc (1887) 57 
L J Cll 135 , 3(1 Ch. D. 000 , 57 L T 074 , 36 
W U. 103 — STIRLMU, j See beadnotc, ante, 
col. 1388, % * 

Godard v. Gray, adopted 

Noimon v Ficcman (1889) 59 L J 0b 337, 
15 App. Gas. 1 , 02 L T. 189 , 38 W. E. 581 
L. O). 

Oohsenbem v Papelier (1873) (supra), (lis- 
ting u hit rd, 

London and Provincial Insurance, Go i. 
Scymmu (1878) IS L J Oh 120 ; L K 17 Eq. 
88 ; 29 L. T. 611 , 22 W. E. 201 — y.-a 

Oohsenbem v Papslier, pi maple applied 

Aboulnff r, Opponheimci (1882) — o A (supra) 

Oohsenbom v. Papelier, referred to. 

Vtulula v Lawes (1890) — c.A. (supra, col. 1389) 


INTERPLEADER. 

v 1. By Sheriff. 

Day v. Oarr (1852) 7 Ex 883 .— ex, dis- 
appeared. 

Cooper r Asprey (1863) SB k S 932 , 32 
L. J. Q, B. 209 , 9 Jin (N,8 ) 1198 , 8 L T 365 , 
11 W E, 641.— QB 

OOCICBtJRN, O J.— The case of Dai/ v Oarr has 
been polled on in opposition to the rule, and 
seems m point However much I may regret 
that this (Joint should diffei fiom a decision of 
the Court of Exchequer, I am bound to say that* 
T cannot ashoul to llio doctnne there laid down 
1 considei it our bounden duty to piotgct our 
“ officer, when, in the bond fide execution of oui 
process, he encounters resistance and violence — 

Kirk v Almond (1832) 2 L J Ex. 13, 
followed 

lHoore v. Ilawkins (1894) 15 B 166 , 43 W. E 
235.— POLLOOK, B and GRANTHAM, J 

HolUer v. Laurie (1846) 3 C B 334 , 4 
D & L 2U5 , 15 L J. C P 294 ; 10 Jur 
860, held overruled. 

Winter v. Bartholomew (1856) 11 Ex 701 , 
25 L J Ex. 62 , 4 W B 264, appmeed 
Smith r Critehfleld (1885) 14 Q B D. 873 , 
54 L. J. Q. B. 366 , 33 W E 920.— O.A. 

bowen, L..T. — Martin, lb, said (in Waiter v 
Jfarthulomew) . “ The case of Hollinr v. Laurie 
seems to me to piooeed on the fallacy that there 
e two rights of action against the sheriff, one 
for entering the house, and another for seizing 
the goods ; whereas in truth there is but one 
right of action m respectaof the whole transac- 
•> tlon, and, as to that, the Interpleader Act 
enables the Count to stay proceedings. Such 


has been the constant piactice If, indeed, the 
sheiifi, in the execution of the wnt, has com- 
mitted any real gnevance, the Court will allow 
the mjuicd party to bring an action , but if -ho 
has done no leal wrong, the Comt will stay pro- 
ceedings against him.” It seem&to meimpossible 
not to say that the decision in Winter v Da i - 
thnlomew has displaced HolUer v Lpui to, except 
sofai as that case may be ticated'S distinguish- 
able on the giound on winch it was distinguished 
in Winter v Bartholomew — p. 881. 

Forster v Olowser (1897; 66 L J Q B. 693, 
[1897] 2 Q.B, 30>2 , 76 L T 825.— c A. 
ESHER, ftIR and SMITH, I. J ; RIGBY, L.J 
dissenting, explained „ 

Stern r Tegner (1S97) 66 L. J Q B 859 ; 
[1S9S] 1 Q B 37; 77 L T 347, 46 W E 
82 ; 4 Munson 328 — c A LINDLLY, m r. and 
OHITTY, L.J 

lindlby, M H — Where it is doubtful whether 
the security is sufficient to pay off the seemed 
cieditoi or not, what is the right course to take 
iu that case? The propel couise in such a 
i case is for the Court to say, “ Unless you, the , 
execution crcditoi , will guarantee the secured 
cieditoi' against loss by sale, we will not ordei a 
sale” Heie the execution creditor and the 
trustee have declined to ledeem, and declined to 
give any guarantee at aH against, any loss m the , 
case . Upon the evidence, I do not think 
that a sale would realise sufficient to pay off the 
bill of sale altogether. Under these circum- 
stances, how can it be just to enforce a sale and 
depnve him of Ins security? It would be an 
abime of the rule [Oidei 57, rule 12] not to put 
it into operation in a case to meet which it was 
passed. It is said that this view is opposed to a 
decision of this Court in Forster v Olowser. I 
do not think so at aU It appeal's to me peifectly ^ 
consistent with it. What the C. A., did them 
was this They were satisfied that there wls 
enough to pay off the bill of sale holder that 
which they considei cd was the sum properly 
payable to him I think the Oouit weuh a long 
way in anticipating the date of payment That 
is nothing. I am satisfied they never would 
have depnved him of his security What they 
did was this They weie satisfied •'there was 
enough to pay principal and interest and costs, 
in their judgment, accoidmg to what they 
thought, was right , they were satisfied, in other 
words, that upon the sale, and the payment to 
him m full of what they thought he was entitled 
to, there would be a surplus left foi tho execution 
creditoi . That >is quite a different case — 
pp 861, 862 

Slingsby v Boulton (1813) 1 Y & B 384 
commented on 

Dutton r Eiuncss (1866) 33 Beav. 461 ; 35 
L J Ch 468 , 12 Jui (ns.) 3SG , 14 L. T. 319 ; 
14 W E 600— M.R. 

Dunoau v. Oashm (1875) 44 L. J. (J P 225 ; 
L E. 10 O P 554 ; 32 L. T. 497 ; 23 
W E 561.— o.r , adopted 
En-deback r. Nixon (1875) 44 L J C P. 396 ; 
L R 10 O P 645 j 82 L T 831 — c P 

,2 In Other Cases " 

Laing v Zeden, 43 L. J Ch~239.^V.a , 
reversed, (1874) 4341, J Ch 626, I^E. 9 Ch 
736 , 31 L. T 284.— L JJ 
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East and 'West India Dooks v Littledale 

(1848) 7 Haro 57 —V C,, applied 
Patorni v Campbell (1843) 12 M & W. 

• * 277 , 1 D & L 397 , 13 L J Ex 85 ; 7 

Jur 1139, — EX , dictum referred to 
Credits GeruiTdeuse r Van Weede (1884) 53 
Jj J Q B 142 , 12 Q B D 171 , 32 W R 114 j 
48 J P 184 ^pollock, B and LOPES, J 

Patorni v. Campbell ; and Credits Gerun- 
deuse v Van Weede, considered. 

Weldon i Gounod (1885) 15 Q B. D 622 — 
COLERIDGE, 0 J and smith, J ; Busfield, In le, 
Whaley - Bubfield (1876) 55 1. J Ch 467 , n " 
ChD. 123— OA. • 

Penn v Edmonds (1846) 5 Haie 314 — v.-a, 
disapproved 

*Desboi ough r Haras (1855) 1 Jur (ns.) 986 ; 
5 De G. M & G 439 ; 8 Bq R 1068 ; 4 W E, 

2— L.0 

OIiAnworth, l.c — 1 cannot conceal from 
myself that m thus holding that the relative 
position of mortgagee and moitgagoi does not 
give a title to the debtor to file a bill of inter- 
pleader 1 may he disregarding the authority of 
Feint v Edmond* ; but, with all respect to Sn 
J Wigimn, I must say, if the case is fully and 
accurately repoited, it is one that I cannot 
. follow It appeals to mo to proceed on the 
assumption that assignees in bankruptcy are 
bound to be active in confirming a pnoi assign- 
ment made by the bankrupt, if called on for the 
purpose by the person who has to pay , or, if 
not, that they may be treated as setting up a 
claim to what has been assigned. I can find no 
wariant for such a doctrine j it is, m truth, a 
further assurance which is asked for, and 
whieh. except by leason of a special contiact, 
t no one is bound to make I collect from the 
•trojp of Vliaod, V-C’s judgment that he entei- 
tained great doubt ns to the decision in Fain v 
Edmonds . — p 988. 

Desborough v. Harris, referred to 
Matthew v Northern A&suiance Co (1878) 47 
L J. Ch 502 , 9 Ch. D. 80 ; 38 L T 468 ; 27 
W. E 61 — M r. 

Tuokfr v Morris (1832) 1 Cr & M 73 , 1 
D. P C. 639 ; 2 L. J Ex 1 —ex ; and 
Belcher v Smith (1832) 9 Bing 82 , 2 
M & Scott 184 , 1 L J C P 167— op, 
distinguished 

Thompson r. Wright (18S4) 64 L J. Q B. 32 , 
13 Q B D 682, 51 L T 634 , S3 W E 96 — 
STEPHEN, J. • 

Best v Hayes (1863) 1 H & C. 718 , 32 
L J Ex 129 , 11 W R 71 —ex , followed 
Tanner v. European Bank (1866) L R 1 Ex. 
261 ; 35 L J. Ex 161; 12 Jur (ns) 414, 14 
L T 414 , 14 W. R 675 —EX. 

Best v Hayes and Tanner v European Bank 
and Meynell v. Angell (1862) 32 L. J. Q B 
11 ; 8 Jur (n.S ) 1211 , 11 W E 122 — 
Q B., applied 

Attenborough r. St. Katharine’s Dock Co 
(187S) 47 L J C P 763 ; 8 0 P D 450 ; 38 
L. T. 404 , 26 W E *583,— o.A 

Best v. Hayes and Tanner v. European Bank, 

c. applied. 

HobinBon r Jenkins (1890169 L, J Q, B. 147 , 
24 Q B ET275 , 62 L T 439 ; 88 W E. 360.— 

C.A. ESHER, M R. and PRY, L.J. 


189cf 

<0 

Crawshay v Thornton (1837) 2 My. & £!r 1 , 

G L. J Ch. 179 ; 1 JrpT 19.— L.o., held 
oi er ruled 

Attonboiongh r. St Koth.uuie's Dock Co. 
(1878) 3 C P D 150 , 47 L. J. C. P. 763 ; 38 
L T 404 ; 26 W E. 683 —O A. 

BRAMWELL, l.j — Tho only case at all m 
favour of the plaintiffs is C'rawshai/v. Thereto), 
That was a case of a bill of interpleader filed 
undei the practice formerly existing m tho Coirtt 
of Chancery, mid it is unnecessary to consider 
whether it was correctly decided , for in the 
cases before us the suuunOMGS were ihsued under 
,1 & 2 Will 4, c 58, and, as I liav^ before inti- 
mated, the facts appear to fall precisely within 
the woids of that statute. But I wish also to 
remark that Cruiuhay v Thornton was decided 
before the passing of the Common Law Procedure 
Act, 1860, s. 12, and, from my own knowledgcy^ 
one of the Common Law Commissioners, I can 
say that it was intended to do away with the 
effect of^hat decision — p 465. , 

Crawshay v Thornton, referred to. 

Rog«rs v. Lambeit (1890) 60 L J. Q. B 187 ; 
[1891] 1 Q B 318 , 64 L. T 406 , 39 W. E. 
114 , 65 J P 452 —O.A ESHER, M R , LINDLEY 1 
and lopes, L jj _ 

Attenborough v London and St. Katharine’s 
Dock Co.. 3 C P D S73 , 38 L T 404 ; reversed, 
(1878) 17 L. J. C P 763 , 3 0. P. D 450 ; 38 
L T 404 , 26 W E. 683.— 0 A 

Attenborough v, London and St. Katherine’s 
Book Co,, inapplicable 

Wright v, Eieeman (1879) 48 L J. 0. P 276 ; 

40 L T 134.— 0.PD ; affirmed, 40 L T. 358. 

— O.A 

Attenborough v, London and St. Katharine’s 
Dook Co., applied 

Robinson v Jenkins (1890) 59 L J. Q B. 147 , 

24 Q. B D 276 ; 62 L T. 439 ;3>W E |, 860.— 

O A ESHER, M.R and PRY, L J. 

Attenborough v Loudon and St. Katharine’s 
J>ook Co., applied 

De Bothschild v. MorriBon (1890) 69 L. J • 
Q. B 567 ; 24 Q. B. D 750 ; 63 L T 46 , 38 
W E. 636 —o.A. esher, M Brand LOPESft.j. 

Attenborough v London and St. Katharine’s 
Dook Co. and EobinBon v Jenkins [supt/a), 
applied 

Sogers v Lambert (1890) 60 L J Q, B 187 ; 
[1891] 1 Q B 818 , 64 L. T. 406 ; 39 W. E. 
114 , 66 J. P. 452 —O.A ESHER, M.R , LINDLEY 
and lopes, L jj 

Attenborough v London and St. Katharine's 
Dook Co., distinguished 

Hendeison r Williams (1894) 64 L J, Q B 
308 , [1895] 1 Q B 521 , 14 E 375 , 72 L T, 

98 , 4S W. E. 274 —O.A. LORD IIALSBUIU:, 
LINDLEY and SMITH, L JJ. 

LINDLEY, L j — Hr. Pickford, in his very able , 
argument for the defendant, uiged that Atten- 
borough v London and St. Katharine's booh Co 
was an authoiity to $how that there was n<7 
estoppel m this case. But there the defendants * 
had not attorned to the pjaintiff, and the 
attornment made all the diffijrenijg,— p. SIS. 
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Attenborough. v London and St. Katharine’s 
Dock Co., fallowed 
Robinson v. Jenkins, dismissed 
Mersey Docks and Hiuboui Boaid, Ex paite 
(18!)!)) fas L J Q B. 540 , [1899] 1 Q B 548, 
SO L T 1 1.4 , 47 W 11 31)6 — o A smith mid 
qpu.iNS, l jj 

a Robinson v Jenkins, referred to. 

Blltlol, ill ru (1899) [1]>00] 2 Ii R 153.— 


• 3 PRACTICE OK ’ 

Plummer v Pnoe, 33 L. T. 38 . 26 W ll 682 
—c.r u , relented. (1870) 81) L X 057— o A 

Oarne v Brice (1840) 7 M A. W 183 , 10 
L. ,J Ex 2 S , 8 U P 0 884 , 1 H & W 
23; 4 ,1m. 1115 — EX, distinguished, 
incut r. Pun lux (I860) 38 L J. Q aB. 257 ; 

L. 11. 4 Q 11. 600 , 20 L. T. 814.— EX. OH 

Oarne v Brioe, dismissed and approied 
Richards r Junkms (1880) 55 L J <1 B 135 , 

17 Q B 11 544, 34 W R 733— wills and 
GKANTHAJ?, JJ. , affirmed m C A {infra) 

WILLS, J (for sulL and grantiiam, j.) — The 
substance uf this decision f Oarne v Jinoe] is 
that thu execution cieditui, having a title primCi 
fume lawful, can only be defeated by a person 
showing a better title of some sort, and that 
ihc trustees of the wife’s settlement, not being 
n» possession, and having no title themselves, 
could not give themselves title by showing that C 
Homconc else had a title superior to that of both 
themselves and the execution creditoi Let the 
execution cieditor and that person settle the 
question between thomselves — p 436 


(1901) 70 L J K B. 1032 , [1902] 1 Ii. B 1 , 
85 L T 396 , 50 W R 52,8 Hanson, 329.— O.A 
COLLINS, M It., STIRLING and MATHEW, L JJ. „ 

Burstall v Bryant (1883) 12 Q B D 103 , 
49 L T 712 , 32 IV. R. 495 , 48 J P 
119 —COLERIDGE. CJ nnrJ^TEPHEN, J , 
otcrrulcd 

Robinson i Tucker (1884) 53 L ,T. Q B 317 , 
14 Q B D 371 , 50 L X 380 : 32 \Y It 697 — 
C.A BRETT, M R , BOWEN and PRY, L.JJ. 

['] Ins case is not, specifically lefened to in the 
judgments, although it was cited m the argu- 
ment But the effect of the judgments is tq 
oveirule it See aha Dawson, v Foie (1885) 
54 L J Q. B. 299, 14 Q B. D 377, befoie 
the C.A] 

Crush v. Turner (1878) 47 L’ J. Ex 639 , 3 
Ex D 308 , 38 L. T 595 ; 26 W R. 673 
— O A,, referred to 

Hall v. L B & S C Ry. (1886) 55 L J Q B. 
328 , 17 Q B D 230 , 54 L X 713 , 34 W. E. 
558 , 5 Ry & Can Trafl. Oas 28 — o.A 

Crush v. Turner, approied 

Thomas o Kelly (1888) 58 L ,T Q B 66 , 13 
App Cas 506 ; 60 L X 114 , 37 W R. 353 — 
HL (E). 

Dodds v. Shepherd (187b) 45 L J Ex. 457 , 

1 Ex. D 75 , 34 L. X 358 , 24 W R 322. 
— ex D , distinguished 

Parsons i Xmliug (1877)46 L.J C P 230; 2 

I J D. 119 ; 36 L. X 851 ; 23 W R. 255 — C P.D 

Dodds v Shepherd, followed. 

Bubo v, Ropei (1879) 41 L T 457,-rO.A. „ 


Richards v. Johnston (1859) 28 L. J Ex. 

. 322 ; 4 H. & N 660 ; 5 Jur (N 3.) 520 
1 V & S’. 447 —EX,, followed 
lliehnids i>. Jenkms (1887) 56 L, J Q B. 293 . 

1 8 U, B. D 451 ; 66 L. T. 591 , 35 W. R. 355 -- 
O.A. ESHER, 1)1 K,, BOWEN and PltY, L JJ 

" Richards v. Jenkins (supra in O.A), dis- 
1 1 wj uuh 

Usher e Martin, Hall, claimant (1889) 69 
L J. Q B 11 , 24 Q B D 272 ; 61 L. X 778- 
MATHEW and WILLS, JJ 

fiATHEW, J — But there is a distinction between 
this ease and that of Richards v Jenkins, which 
prevents its application, foi at the time when the 
execution orediloi executed tho bill of sale to the 
grantee she had an equity of redemption m them 
[the goods], and nuclei that later bill of sale ihe 
equity passed to tlic claimant., so that lie wne 
entitled to oome forward and say to the shenff 
that he claimed the goods The slienff could 
not sell as against McCulloch, the mortgagee, 
and the claimant had the equity of ledcmption 
ii the goods Now m Richards v JenWns theie 
was absolutely no title in tho claimant Ihat 
» .differentiates the two cases.— p. 12 


Riohards v. Jenkins and Usher v Martin, 

' JenmngB v. Mather (1900) 70 UQ. B B p ■ 
[1901] 1 Q. B. IDS , 83 L X n06 ; 8 Manson 41 
ipjKKEDY* and LAWRENCE, JJ. , afju 


Dodds v Shepherd, applied 
Teggm v Langford (1842) 2 D. (Nil) 467 ; 
10 M & IV 556; 12 L. J Ex 76.— 
ex ; and Hamlyn v Betteloy ( 'supra ), 
distinguished 

Haimont r Fostei (1881) 51 L .1 42 B. 12 , 8 
Q B D 82; 45 L X 429 ; 30 W R. 129 — O.A 
BRETT, COTTON and LINDLEY, It JJ 

Dodds y Shepherd, eoimdeied 
Morris, In re, Streeter, Ex parte (1881) 19 
Ch D 216 ; 43 L T 634 , 80 W R 127 -o.A. 

JESSEL, M.R, BAGG ALLAY and LUSH, L JJ 

JES3EL, M R — The ratio decidendi of that case 
appears to he inconsistent with that of the 
House of Louis m the subsequent case of 
Garnett y Bradley [3 Anp. Cas. 944], And, 
moioovei. it Dodds v Shepherd was rightly 
decided, the provision of sect. 20 of llie Appellate 
Jnnsiliclion Act of 1876 (89 & 40 Viet c 59) 

1 could have been unnecessaiv — p. 220 

[Evans, anuc our , said that since Garnett v 
Brudleii tho Comt of Appeal had, 'aBuse v 
Roper (41 L. X. 457), fuRowed Dodds v 
Shepherd ] # 

Waterhouse v Gilbert (1886)7.4 L. J Q. B. 

440 , 15 Q B D 669 , 62 L %. 784, 

explained qpiil applied 

AVchb o. Shaw (1881.) 55 L. .T Q^B. 24J , 16 
I Q B D. 638 , 64 L. X.21G , 34 W R. 415.— Q.B.B. 
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Waterhouse v Gilbert, followed. 

Bivant r. Reading (1886) 55 L J Q B 25 3 ; 
17 Q E. D 12S , 84 W It 496 , 54 L T 621 — 
PC A ESHER, MR, l.IND LEY Mill LOPES, L.JJ ; 
affirming 54 L T 30(1 


Me Andrew v Barker (1S7S) 17 L. .T. Cli 
340 :*%, Cli D 701 , 87 L- T 810 ; 26 
W It 817 — -c A , distinguished 
Hamlvn v Betteley ( 1 880) 50 L J Q B. 

6 Q B D G8 , 43 L T. 790 ; 29 W. It 


the County Court judge was therefore pe#eotly 
right in tho older he made, — p. ,, 107. 

East India Oo v. Campion (1836) 6L. J, Oh. 
87. — v-a , reversed. m part, ( 18,17) 4 01, & F, 

bl6 ; 11 Bligh (N.s ) 168— h.l (is). 


INTOXICATING LIQUORS. 


Waterhouse v, Gilbert, upptted 
' Lyon i Mom, (1887) 56 L J Q. B. 373 ; 19 
P D, 139 ; 57 L T. 324 , 35 W. E. 707.— C.A 

Belmonte v Aynard (1879) 4 0, P D 352 , 
27 W. E. 78!) — c A , affirming 4 C P. D 
221 , 40 L T. 627, distinguished. 
Tomlinson v Land ami Finance Corporation 
(1884) 53 L J Q B 361 ; 14 Q B. D 539 —O A 


1 Excise Doty 
2. Sale by Retail 

3 Qualification for Licences. 

4 Granting- of Licences by Jus- 

tices. VO 

5. Offences against Licence 
o Covenants Respecting Licensed 
Houses. 


Belmonte v Aynard . Tomlinson v Land and 
Finance Corporation, and Williams v. 
Crosling (1817) 3 C. B 957 . 4 D & L 
660 , 10 L. J C. P. 112 — C.P , uii] died 
Rhodes i. Dawson (1886) 55 L J. Q II 134, 
16 Q. B D 548 , 31 W. R. 240.— C.A. lindlhy 
and lopes, L JJ 

Grazebrook v. Piokford (1842) 10 M & W 
279, 12 L, J. Ex 171.— ex, dictum 
applied. 

Rooda r. Gun and Shot Whaives Co. (1873) 
28 L. T 635 — Q B 


- n w Brown v Lilley (1891) 7 Times L It. 427,— 

MATHEW and DAY, JJ., inapplicable and J 
dictum disuppraieil. 

Studham r Stan bridge (1895) 15 R 406 , 64 
L, J Ct B. 473 , [1895] 1 Q, B. 870 , 43 W. R 
543.— CAVE anil LAWltANCE, JJ. 

cave, J — The se'" point to be decided is the 
meaning of Old u A i 12 of the County Oouit 
Rides, 18719, and the question is whether the 
costs in this ease come nndei the scale of costs 
above 501 , as the learned judge of the County 
Court has found, or not The value of the goods 
is found by the learned judge to be 51 1 , and he 
awarded 101. as damages These sums make 
together the sum of 611 , and on that sum tho 
learned judge lias given the claimant costs on 
the scale above 601 I do not see how he could 
have done anything diffeient It appears, how- 
evei, that the execution cieditor lelies upon 
Brawn v. Ldley. I need not distinguish it 
fioni the piesert case because it is no authority 
whatever upon the construction of Ord, L.A 
r 12 ; the portion of the judgment relied on by 
the execution cieditor is a mere obiter dictum, 
not having anything to do with tlic point decided. 

It is clear that the claimant cannot stop when 
he has proved Ins title to the goods up to the 
value of the amount paid into Court The true 
test is the vitlcie oA the whole of the goods 
seized and claimed by him, and it was theiefore 
necessary fw the claimant to go On and prove 
not only that the goods were of the value of 8X2 , 
the sum jyud into Court but that the whole of 
the goods belonged to him. This he did, and 


1. Excise Duty. 

Lancashire v, Staffordshire JJ, (1857) 26 
L J M C 171, S, C, imm Reg v Lan- 
cashire 7 E & B 839 , 3 Jur. (N s.) 1095 j 
3 W R 658 — Q B , tollman!. 

Jones v Whittahoi (1870) 39 L J M. O 189 ; 

L. R 5 Q B 541 , 22 L T 635 , 18 W. R. 

1197.— Q,B. 

Stallard v. Marks (1878) 47 L. J, M C.'ill , 
a Q. B D 412; 38 L T. 560 ; 2(> W It 
694 — COLERIDGE, OJ., and manibty, j.. 
applied. 

Stephenson® Rogers (1899) 80 L T 193, 63 

P 230 — LAWRANOE and CHANNEL!., JJ, 


2 Sale by Retav,. " 

Graff v. Evans (1882) 51 L J. M C 25 , 8 
Q B D 378, 46 L. T. 8 47; 30 W. R.880 , 
46 J P 262 —field, j, and Huddleston, 
«»;, tallowed. « 

Newell i) Ilommgway (1888) 58 L. J M. C 46 ; 
60 L T 644, 16 Cox 0.0 6fct; 53 J. P**24 — 

COLERIDGE, CJ and MANISTY, J 

Newell v. Hemingway, inapplicable 
Bowyer v. Peroy Supper Club (1893) ; flft)3] 

2 Q B. 154 , 5 R. 472 ; 69 L. T. 447 , 42 
W R. 29 , 17 Cox 0. C. 669 , 57 J. P 170 
—mathew and wright, j,T , cm planned. 
National Sporting Club v Cope (1900) 82 L. T. 
352, 48 W R 440; 64 J. P 310 .— oiiannell and 

BUCKNILL, JJ 

Jackson v. Attrill (1793) 1 Peake 180, over- 
ruled. 

Hughes v Done (or Doune) (1811) 1 Q B, 291 ; 

4 P & D 708 ; 5 Jui. 887.— Q.B. * 

denman, c j (foi the Court) —It remains for 
ns, however, to notice a ease, which eertaftily iff 
not distinguishable fiom it, and which must 
therefore, if its authority be adopted, determine 
the present Lord Kdhyon is reported to have , 
held at Alt.1 Pnu s [nj Jaoht.un v Attnll], that 
the piioe of spirituous liquors Sold by the agent 
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i§ a*iquor merchant on his account, to the 
keepci^of an eatiijg.houBe m quantities under the 
valuo of 20s. was? recoverable notwithstanding 
the statute, and the ground of the decision is 
stated to have been that he “ thought this case 
did not fall within the mischiefs intended to be 
remedied liy this Act of Parliament, the intent 
of, which was to pioliiblt the sale of such small 
quantities to, the consume:, ” that ‘‘the liquors 
Wfflo not sold to the defendant for his own con- 
sumption, but, foi tlie line of guests resulting to 
his houSe in the way of ins tffade, and, therefoie, 
m his lordship’s opinion, not within the Act of 
Pmliainent ” 

It now bet-Cmes our duty, after atgument and 
upon deliberation (the absence of which cucum- 
slances so much imptuis the authonty of nJViti 
Pruts decision, whatever weight may he justlv 
due to the opinion of the particular judge), to 
fur£ our construction upon this statute The 
preamble cei tamly ai hides to the mischief ndticed I 
by Loid Kenyon, t,he mciease of nnmodeiate 
° drinking of spuituous liquors by person^ of the 
lowest sort; which is attributed, in a great 
measure, to the description of persons who had 
obtained licenses to letail the same, and tcrtliose 
who hud presumed to retail the same without 
any licence, And aeeoichngly, the fhst eleven 
sections nf the Act are cluectecl to the object of 
putting those persons under bettei and more 
stiiet regulations Then comes the 12lli section, 
upon which the question turns, and which has 
been already quoted Now that the prohibition 
is, in terms, of all sales ot spirituous liquors to a 
less amount than 20,1, it is impossible to doubl, 
and to Introduce an exception not there to be 
found, and which, if intended, might have been 
go easily introduced and expressed is, we think, 
to cm tail and abiidge the meaning of plain 
words m a inannei which no rule of oonstiuction, 
of which we are aware, warrants 
We have purposely deferred noticing the lan- 
guage of Lord l'enterden in giving the judgment 
of the Court m the lost cited case of Suniyiat ” 
Jiutehtnsmi (5 Sam & Aid 211), which is to tl 
following effect, ... 

Wo agree to this construction, and tlimk we 
ought to adopWt. The consequence is that — 1 
judgment must be foi the defendant— p, :!0C 

^g. Qualification for Licences 

Eeg. v. Do Hutson (1875) 45 L J M. 0. 57 , 

1 Q B D. 55 ; 33 L T. 726 , 24 W. R 
343, — q,j) D , applied 

Keg r Gotham (1898) 67 L J Q. E. 632 
[18981 1 Q B, 802 , 78 L T. 168 ; 46 W. R 512 
62 J P. 435 ,— wills and Kennedy, jj 

Eeg, v Do Eutzen, referred to 

Eeg, v. Oothani , followed. 

Reg. v, Manchester JJ (1899) 68 L i 
Q, B 358 , [1899] 1 Q B. 571 , 80 L T 531 
47 W R 410 ; 63 J. P 360 — lawranoe and 
OHANNELL, jj, 

0 Eeg, v. Ootham, . 
lleg. v Nicholson (1399) 68 L J Q. B 1034 . 
• 418904 2 Q B 455 , 81 L T 257 ; 48 W R 

T2 o A Mackrell r Bientford, ,JJ (1900) G9 

. L.' J. Q B. 718 , [1900] 2 Q. B. 387 , 83 L T. 

31 ; 48 W li 648 ; 64 4 P. 663 —GRANTHAM 
•and OHANNELL, J.T. , Rug r. Antrim, JJ. (19Q0) 1 
[1001] 3 Ii. B 188, 170. 
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Eeg, v Vine (1875) 44 L J M O. 60 , L R. 
10 Q, B. 195 , 31 L T. 842 ; 23 W. R 
049 ; 13 Cox C, O 43 — Q B,, inapplicable 
Hay v Tower Division JJ (or Middlesex JJ ,4 
(1890) 59 L J M C 79, 24 Q B D 561 , 62 
L T. 290; 38 W R 414, 34 J,P. 500 -POL- 
B and HAWKINS, J 


. Granting of Licences by Justices. 

Hargreaves v Dawson(1871)24L T 428.-— 

Q B , referreddo. 

eg » (’111-7011,(1873) 42 L J M 0 155 : L R, 
Q. B 100 , 29 L. T 32 . 21 W E S80. — Q,B. , 

Hargreaves v Dawson and Eeg, v. Curzon, 
pillowed 

Freer » Murray (1894) 63 L. J M O 242 ; 
[1894] A C. 676 , (i E. 237 . 71 L T 444 - 
J P 508— HT, (E) LORDS HERSCHEL 
WATSON, ASHBOURNE and SHAND 


LO, 


57 L J M O 20 , 20 Q B D 430 , 58 L T.607 ; 
36 W R. 600 . 52 J P 164 — C A ESHER, SI R , 
FRY and LOPES, L JJ 

Eeg. v King, referred to 
Reg (or Mooie) v. Abbott (1890) [1897] 2 
Ir R. 362. — Q.B.P . ; affirmed, o.A 


47 L. J M. 0. 104 ; 3 Q. B D. 374 


[1894] A. O. 23 , 6 R. 89 , 70 L. ,T 46 , 

,316— HL (E) LORDS HERSCHELL, L C , ASH- 
BOURNE and MORRIS 

Eeg. v Yorkshire (W.E.) JJ. (Drake’s Case) 
(1869) 39 L. J M. C 17 , L. E 5 Q B 83 ; 
JOB. & S 840, 21 L. T. 490, 18 W E. 
259.— Q B. ; and Eeg v Denbighshire JJ. 
(1895) 59 J. P. 708 —russell, c.J., and 
GRANTHAM, J., referred to. 

Hex r. Groom,"* Cobbold, Ex parte (1901) 70 
j J, IC B. 636 ; [190112 K B. 157, 84 L T. 
,j34 ; 49 W. R. 484 , 65 J P 452.— LORD ALVER- 
STONE, a J. and LAWRANCE, J 

Thornton (1897) 66 L J Q. B. 774 ; 
[1897] 2 Q B 808 , 77 L T 26 , 61 J. P 470.— 
cave anil RIDLEY, JJ. , ajhrmed, (1898) 67 L. J. 
Q, B. 249 ; [1898] 1 Q B 334 , 78 L. T. 95 , 46 
\V E 241 ; 62 J P 196 —O A. SMITH, OHITTY 
and collins, L jj ; the latter decision reversed, 
nom Laceby r Lacou (18*19) GS L J Q B. 480 ; 
[1899] A C 222 ; 80 L T 473 . 47 W R. 497 ; 
63 J P 371 — H L (E .) imtDS’HALSBURY, L 0„ 
WATSON, MJ^NAGHTEK and MORRIS. 
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INTOXICATING LIQUORS. 


WE 382 ; mm Keg, v. Southport JJ., 
28 L T 129. — Q.B , distinguished. 

Keg. v Thomas (or Bristol JJ) (1892) 01 L. J 
M, C 141 , [1892] 1 Q B 426 , 66 L T. 289 ; 
iC W R 178 , 56 J P. 151 hawkins ancl 
WILIS, ,TJ 

hawkins has been aigued that this 

inattei might have heen the subject of an Appeal 
to sessions mjd that, therefore, mandamus is not 
the pioper redie.ly Peihaps that might have 
been so it the judgment of the Cumt had been 
announced to hei, and in that case we should 
probably have refused to make this lule absolute 
But how is an applicant, wluyioes not know the 
gioiuids upon which a decision is given, and who 
desnes to appeal to the session?, to frame her 
notice of appeal when she does not even know 
what she is appealing against? All that \v 
sa»d was 11 Rex judicata," and the licence v, 
refused Was it refused because the house w 
frequented by disorderly peisons, or because the 
applicant was not the real owner of the house — 
or on v, bat ground was it refused ? I really 
cannot see how she could appeal against such a 
decision as this The circumstances here appeal 
to me sufficiently to distinguish the case bom 
Ret/ v Smith, for Ueie the magistrates secietly 
(I do not use the woid offensively) adjudged 
that the licence should be lefused, and did not, 
as it seems to me, hear and deteimme the appli- 
cation according to law The whole case on 
both sides must be presented to them, and they 
will then be in a pioper position to adjudicate 
upon it — pp 142,148. 


Stringer v Huddersfield JJ. (1875) 83 L T 
368 — Q B D , distinguished 
Reg i Bradford JJ (1896) 74 L T 287 , 60 
J. P 265 — lawrance and COLLINS, ,t,t 


" - -Keg •?. Smith (oi Smithy, Herefordshire JJ.) 
(1878) 48 L J M.C 38 , 39 L T 604 — 
QBD, appmied 

Sharp r Wakefield (1 891) 60 L J M. C 73 
[1891] W C 173 , 64 L. T 180 , 39 W II SGI , 
35 J P. 1 07 — H L (E ) LORDS HALSBURY, L.C , 
BRAMWELL, HERSCHELL, UACNAOHTEN and 
HANNEN. 


Sharp v, Wakefield JJ (s upra), held 
inapplicable, 

Evans r Conway JJ (nfnt), m C A, 


Evans v Conway JJ. (1900) 69 L J. Q. B 
346 ; [1900] 2 Q B 5 — OHAMiELL and BUCK- 
KILL, JJ , severed, 69 t J Q,B 686 , (1900) 
2 Q, B. 224, 82 L T. 704 , 48 W. R. 577 , (H 
,1 P 467. — O.A. SMITH, WILLIAMS and 
HOMER, L JJ. 


Evans v. Conway JJ. (supra'), in c A , 
distinguished 

Rex r Kingston JJ , Davey, Ex parte (1902) 
86 L T. 589 , 66 J P 547 — lord ALVERSTONE, 
C.J., DARLING and CHANN ELL JJ. 

Kuddiok v'-Liverpool JJ. (1876) 42 J p 
406 — nQ.B D , Jolt awed 

Reg, r. Anglesey JJ , Willianfi, E* parte 
.1892) 61 U.M.C 149 , [1892] 1 Q B 850 , 
56 J. p. PKT — LAWUANOE aifd WRIGHT, JJ. 


. ' 140 ^ 

Keg. v Farquhar [1,874) L It 9 1 1. 

258.— Q B., referred, to 

Keg v. Merthyr Tydfil JJ (1885) 64 L J.*M C 
78 , 14 Q B D 584, 49 J. P. 213 — OOLERIDGE, 

C J and smith, J. 

Reg v Farquhar, applied, 

Reg. v. Merthyr Tydfil JJ., held inapplicable, 
and dictum questioned *. 

Reg. 1 Howard (1889) 23 Q If I) 602 : 60 
L T 960 . 37 W It 617 , 53 J. P. 45 l.fr- 
MATHEW and GRANTHAM, JJ « 

Reg v Earqubar, considered 
„ Reg v Merthyr Tydfil JJ,, etipsidrred, and 
dictum questioned 

Reg. v Howard, applied 
Keg r Anglesea JJ (.1893) 65 L .) M, ('. 
12; lull (114; 59 J P 718 —HAWKINS, ,T, 

Reg. v Farquhar , Reg. v Merthyr TytfflT 
JJ., and Reg. v Howard, explained 
Reg r Kingston JJ, Davey, Ex parte (1902) < 
86 L T f >89 , 66,1 P 547 —LORD AI.VEUSTONIO, 

C J , DARLING and CHANNEL!., JJ. 

O’Brien, In re, Reg, v Lancashire JJ, (1891) 

6i L T 362; 53.1 P 279 — pollock, U and 

CHARLES, J , received in, part, 55 J. P 580 — 

O A ESHER, M R (111(1 FRY, L J 

Reg. v Birmingham JJ, (187(1) 10 J. J’ 132 

Reg v Lancastei JJ (1891) 55 J P 680 — 
ESHER, M R and FRY, I. ,1 

Simpkin (or Reg.) v. Birmingham JJ (1872) 
HUM C 102 , L it 7 Q 11, 482 ; 

26 L T 620, 21) W. It, 702.— Q B„ 
t alia wed. 

White r, Caquetdale JJ, (1881) 50 L ,J, 11 0. 
128 , 7 (J. B D 238; 44 L T. 715 ; 30 W It. 16 ; 

15 ,J P 539 —field and bowen, ,jj 

Todd, In re, and Ex pafte [1878) 47 
L. J M (’. 89 ; 3 Q B 1) 407.— Q.B n, ; 

’ and White v Coquetdale JJ, (supra), 
overruled. • 

Regesr Liverpool JJ (or Lancashire JJ ni- 
Lnwience) (1883) 52 L .1 M. 0 114 ; 11 Q B L). 
638 , 19 L T 244 ; 32 W R Jp , 47 ,T. P, jj)IU,— 

C A BRETT, M tt , COTTON IlIlCl BOWF.N, I. ,T,f. 
See judgment. 

Reg. v Liverpool JJ (or Lancashire JJ*, or 
Lawrence) (1883) 62 L J M. O, 111 , 11 
Q B. D. 638 ; 49 L. T. 244 ; 32 W R 20 ; 
47 J P. 590 — 0A BRETT, M R , COTTON 
find bowen, L JJ , distinguished; 

Stevens r Green (or Hlmrnbiook JJ,, or Bed- 
fordshire JJ ] (1889) 68 L. J. M. O, 167 ; 23 
QBD 143 ; 61 L T 240 ; 97 W. R 605 ; 53 
J. P. 423 —field and CAVE, ,T.T 
field. J, — In that ease the tenant of promises 
in resect of which a licence had been previously 
gi anted applied for a lenewal, on the giound tlUkt 
the previous tenant had neglected to apply at the 
general sessions for the 1 icence to be renewed, arrt 1 
that under sect 14 of 9 Geo 4, c 61, it was open 
to the justices, wheie the pievious tenant Iny) * 
“neglected to apply, ”»lo giant the renewal. In 
the piesent case, however, there Is 110 ground for'’ 
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clausing thebenefits of sect 14, which apply only 
to of^es of neglect or wilful omission on the part 
of the previous sgcupier. The appellant is seek- 
ing to react into sect 15 [of 87 * 88 Viet c 49] 
the provisions of sect, 14 of the Licensing Act, 
1828, which apply to an entirely different set of 
circumstances Under the latter section [sect IB], 
when a licensed person has, by leason of a coll- 
ection foi felony, become peisonally disqualified 
or had his Rcence foifeited, application may be 
if ade by oi on behalf of the owner of the pre- 
mises .to a Gouit of summary jimsdiction for 
authority to cany on the business on the promises 
“ until the next special sessions for licensing 
purposes,” when a further application for thej 
giant of a licence must be made. If the Legis-1 
laturo had intended that all the piovisions of 
sect. 14 of 9 Geo 4, o 61, should apply, they would 
have said so , but though certain procedure of 
sgpt. 14 is adopted, sect 15 of the Act of 
1874 expressly limits applications to the “ next 
special sessions for licensing pui poses,” and not 
to any special sessions, as undei sect. 1 1 of the 
Act of 1828 — p 169 f 

Reg v. Liverpool JJ. (oi Lancashire JJ., 
or Lawrence), followed. * 

Eeg Powell (1891] GO L. J Q B 594 ; 
[1891] 2 y. B. 693 , 65 L. T 210; 39 W. II 
030.— O.A," LOPES and KAY, L.J.T 

Eeg, v Liverpool JJ, (or Lancashire JJ,, or 
Lawrence), considered and followed 
Baldwin r Dovei ,JJ (1892) 01 L J M C 
215; [1892] 2 Q. B, 421; 56 J P 428 — 
POLLOOIC, B and WILLIAMS, ,T 
, Eeg. v. Liverpool JJ, (or Lanoashire JJ,. 
or Lawrenoe), and Eeg v. Powell, 
inapolieable. 

Price v. James (1892) 61 L. J. M. O 203 
[1892] 2 Q, B 428 ; 67 L. T 543 ; 41 \V E 67 
56 J. P, 471 — O.A, ESHER, M.R,, BOWEN ant 
KAY, L.J.T. 

Eeg, v Liverpool JJ, (or Lanoashire JJ., 

• or Lawrenoe) followed 
Symons r. Wedmore (1893) BJ1JMO 
44 ; [18941 1 Q B 401 ; 10 E 118 ; 69 L T 
801 ; 42 W Jt 301 , 68 J, P 197.— COLERIDGE, 
o.j and oollins, j 

- LORP QpLERlDGE, O ,T — We decidedTBry. v 
Market Bosworth JJ [56 L J M O. 96] upoi 
fact«*exactly lik^tlie present We decided it 
upon the authority of Reg. v Liverpool JJ., 
and our decision has uevei been questioned 
If the matter were res Integra, I should probably 
no® decide as I am deciding, but in a mattei 
of this kind it is very important to abide by 
former decisions , and as the applicant in the 
present caso was in the position in which 
McGrath would have stood, we are bound to 
follow the decision of the C.A., and to hold 
that the justices were wrong They ought 
have followed the decision in Reg v. Liver- 
pool JJ., and should have heard the appellant] 
when he applied for a lenewal of the licence, 
-p 47. 

* Prioe v James (1892) 61 L J. M C. 203 . 
[18921 2 Q B. 428; 67 L T 643 , 41 
** • W E 57 ; 56 J P 471— C.A ESHER, 

M R , bowen and kay, l jj., followed 
' o' Eeg v Gloucester JJ , Eeg v Bristol JJ 
(1898) 5 E. 276 , 68 L 1 'T. 225 ; 41 W E. 379 
57 J P. 486. — COLERIDGE, O J. and CAVE, 


1&6 


Pries v 


James, discussed ** 

Wedmore (1893) 63 L. J it G. 
44, [1894] 1 Q B 401 , 10E 118; 69L T 801, 
42 W. E 301 , 58 J P 197. — COLERIDGE, C J. 
and oollins, j. *> 

Eeg. v Newoastle-upon-Tyue JJ. (18S6) 51 
P. 101 — DENMAN and HAWKINS, JJ ; 
reversed, (1887) 51 J. P. 244 — c A _ESHUR, M ti. 
and PRY, LJ 

Murray v Preer (1893) ; [1893] 1 Q B, 
281 — pollock, B and williams, J , ret crml. 
(1893) 62 t JMC 100, [1893] 1 Q. B 035 , 

' " — 68 L« T 507 , 41 W. E 450 , 57 

■CA ESHER, MR,, LINDLEY aud 
, the latter decision affirmed, nom. 
Freer v. Murray (1S94) 63 L. J M C 242 , 
[1894] A. C 676 , 6 E 237 , 71 L T 144 , 
"" J P 508, — HI, (E). LORDS HERSCnELL, 

3 , WATSON, ASHBODENE and SHAND 

Freer v Murray (1894) 63 L J M O 242 ; 
[1891] A C. 576 , 6 E 237 , 71 L. T. 444 , 
58 J. P, 508 — h L. (e ), principle applied 
Igoe i. Shann (1902) (nijia), in C A 

Igoe v. Shann (1901) 70 L J. K B 616, 
[1902] 2 K B 740 , 84 L. T. 656 ; 49 W E 559 , 
65 J P 583 —LORD ALVEItSTONE, CJ am] 
LAWRANCE, J ; reiersed, (1902) 71 L. J. K-B 
811 , [1902] 2 K B 4G7 , 87 L T. 346 ; 51* 
WE 38; 66 J P 014— c A oollins, m.r , 

MATHEW and HARDY, L.JJ. 

Eeg, r. Eowell (1872) 41 L J 11. O 175 ; 
L. E 7 Q B 490 , 26 L T 732 — Q B , 
followed. 

Eeg v Moore lor Heitfordshire JJ1 (1881) 
50 L J M. C J21 ; 7 Q B, D. 642 ; 45 J P. 768 


Att, -Gen. Newcastle-upon-Tyne Sorpor^tips. 
(1889) 60 L T 791 , 53 J P. 421.— WILLS, J ; 
reversed, (1889) 58 L. J. Q. B 568 , 23 Q. B D 
492 — o.a , the latter decision affirmed nom. 
Nowoastle-npon-Tyne Corporation v Att, -Gen, 
(1892) 62 L J. Q B 72 , [1892] A C 568 , 1 R 
31 ; 67 L T 728 , 66 J P 836 — H.L (E.). 

Newcastle-upon-Tyne Corporatitn v Att.- 
Gen., adopted. 

Att -Gen r Tynemouth Corporation (1898) 67 
L. J Q B. 489 , [1898] 1 Q B. 604 , 78 L. T. 
372; 46 W E. 518; 62 J. P 292 _C A , Att - 
Gen v L O C 
Ch. 781, 788 , 

Eeg. v. Kent JJ. (1896) 65 L. J, M 0 171 , 
[1896] 2 Q B SOB , 75 L T 11 , 45 W R 4 , 6C 
J P. 697 — C A ESHER. M R , KAY and SMITH 
i.jj , reversed, nom Boulter r Kent JJ. (1897' 
66 L J Q B 787 , [1897] A C. 556 ; 77 L T 
288 , 46 W. B. Ill; 61 J P. 532— H.L (E.) 
LORDS HALSBDBY, LO., WATSON, herschell 
SHAND and DAVEY. 

Eeg. v. Glamorganshire JJ. (1892) 61 L J 
M. C. 169 ; [1892] 1 Q B 621 ; 66 L 1 
444 , 40 W E 436 , 56 J P 437— CJ 
ESHER, M.R., PRYflindlOPES, L JJ. : ail, 
Eeg, v Pontypool JJ., Ib. followed 
Eeg r Gloucester JJ , Keg * Bustol ,J. 
(1893) 5 R. 276 ; 68 L. T 225 ; 41 W K. 379 
57 J. P. 486. — COLERIDGE, c.j , and"t?*VE, j. 
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/T 


Reg. t, GrIamorganahi.ro JJ,, merrnhnJ. 

Reg v Pontypool 33.,’ ejiiim-utpd on 
Boulter v. Kent JJ (1897) 6G L. J Q B 787 , 
[3^97] A 0 556 , 77 L X 288 , 10 W. R 111 , 
01 J p 532— H.r. (B) LOitDS HALSBllRr, L.0 , 
WATbON, HEItsCJIELl, SHAND anti DAVBV 

lord herhCHELL — It is saicl that the effect 
of the pioution contained in the (Summaiy 
Jurisdicl ion>fef t, I SHI (sect 7), was to mate the 


that, the woute “ eonv ctioti nr older" aie not 
even used as meamng the decision that a oiiUmo- 
tion shall take place or an oitler be made, but 
lefer to the conviction and ordci themselves, in 
their technical .sense The refusal to grant a 
licence may be legaulcd as a decision of the 
licensing justices, but Wlmt is the “order” 
founded thereon ? Sub-sect 0, to iny ramd, puts 
the matter beyond doubt. No allusion was made 


.sect. 31 of the Act of 1876, which limits the 
operation of tlmt section to persons entitled to 
appeal from the “the conviction oi order" oE a 
Court of Summary Jurisdiction It seems to 
have been assumed by the learned judges that if 
the licensing justices were a Gouit of Summary 
Jmiscliotion, it necessanly followed that ail 
appeals fiom these decisions came within the 
terms of and were regulated by the piovislons of 
sect. 31. I ilo not think so 
An applicant to whom a licence is lefuseil has 
nndgiibteiUy by the Act of 1828 a right of 
appeal, for that statute confera on him a right to 
appeal from 1 any act ” of the licensing justices 
But enn u be said that he is theieby authorised 
to appo»l from a “ conviction or order ? ” The 
appeal authorised is certainly not one from a 
“ conviction ; " is it an appeal from an “order '” 
Even if I had to construe the lunguage of the 
mtvoduotoVy pait of sect 81 alone, without the 
light thrown upon it by the subsequent provisions, 
my answer must be m the negative 
Sect 31 forms part of an Act to amend the law 
relating to the summary jurisdiction of magis- 
trates. What is meant by the summary juns- 
dietion of magistrates is, of comse, perfectly well 
undeistood by every lawyer, ami in relation to 
that jurisdiction the words “conviction” and 
" ordei " have a well defined meaning. The con- 
viction follows on an mfoimation , the order on 
a comjilaint When the licensing justices giant 
,an application for a licence they sign, a cei tificate 
by means of which the licence is obtained. But 
where they refuse the application they make no 
order at all They simply do not grant the 
licence applied for An order is never drawn 
up, and to speak of the act of the justices in not 
granting a licence as an order would be, I think, 
a misuse of the term When the other provisions 
of sect 31 are e2ommgd the matter becomes even 
clearer Thu first sub-sect prescribes that the 
appeal mustjie made to the next qufcter sessions 
iiolcleh not less than fifteen days “ after the day 
on which^tJ-s decision was given, upon which the 
conviction ot order was founded,” thus showing | 


point of law, may lequire u case to be stated. 
The words “determination or other proceeding" 
aie here added, indicating that every determina- 
tion of justices was not regarded as comprised in 
the word “ order ” 

I have not yet referred to sub-soot 2 of sect 31, 
which was much discussed m the argument „gt 
the Bar That sub-sect prescribes that the 
appellant shall give notice of appeal to “the 
other party " There is no difficulty in applying 
this provision in eases where magistiateh exercise 
summary jurisdiction as commonly under, stood. 
Where pioceedings are taken by way of informa- 
tion or comjilaint which end or may end in a 
conviction or oidei, there aie alwajs two parties 
— the poison initiating the piococglmgs ami the 
person against whom the pioceedings are taken, 
Jt has been held that, where the appeal is against 
the lefusal to grant a licence, a jwrson who has 
objected to the grant of the licenoe before the 
licensidfe justices is “the other party" within 
the meaning of seat 31. No doubt, if it be 
assumed that the section mejhdes such (Ponse 
the wouls “ the other party " could not vciy well 
apply to any one else But, to me, the provision 
for notice to the othei paity Is an additional 
reason for thinking sect. SI inapplicable* to 
appeals against the refusal of justices to grant, a 
licence Persons objecting to the grant of a 
licence aie not, I think, pm ties to the jiroceed- 
mgs on the application in any proper sense of 
the term. The question is not one inter partes 
at all The justices have an absolute discretion 
to determine, in the interest of the public, whether 
a licence ought to be granted, and eveiy mem- 
ber of the public may object to the grant 
on pnhiie grounds, apart from any individual 
right or Intel eat of his own The applicant 
seeks a pi lvilege A member of the public who 
objects merely informs the mind of the Gcfftt 
enable it rightly to exercise its discretion whether 
to grant that piivilege or not A decision that ik 
licence should not be granted is a decision that 
it would not be for the public benefit to grant it. 
It is not a decision that the ulljector has a right 



J* H not ’ P 10 P eil y «Peakmg, 
MkcvS WVn™ f favoul ' * fc 1 thl1 *, a 
bv a ™u,tnl 1 th i! 16 f USaI as lle “ssarily induced 
■7 y , £ n t L , ob J eolor Every member of the 
local community might object Would they all 

tothnoT/ “ tbe ° th er party"? There is, ta 
truth, no lit, no coittroversy inter partes, and no 
^decision m favour of one of them aid against the 
other, unless, indeed, the entue public are 

»Mfnsed d on ' 3 +l th ° ° ther i L arty > for lf * licence be 
ret used on the ground that it was not needed to 
supply the legitimate wants of the neighbourhood, 
laL T,° n “ r ? lym fa ™» «* the public at 
U „ £? provision contained m sub-sect. 2 
seems thoi*to me an additional reason forholdidb 

" a " 01 ■ Co ” t °< ‘“““u 

"*„L se , e , no inconvenience m such a conclusion , 
quite the reverse It is said that the object of 
sect. 3t was to mtioduce uniformity of procedure 
“ m ala , l ? 'Porter sessions. A laud able object, 
and calculated to be useful when applied to a 
class of cases similar in then charactei But 
“ ! ” 01 nPPea* to me to be any Reason for 
H > h ® llln ^ ge of 60ot 31 B0 “ to make 
it embrace a very different class of oases provided 
for by special legislation. That legislation has 
never been expiessly repeated, and I do not think 
it lias been repealed by necessary implication, 
for an enactment which regulates appeals against 

t . 0 C dW'° tl0 u OT ord ?” of a Court of summary 
jurisdiction, does not, m my opinion, conflict 
with an enactment which prescribes the method 
and conditions of an appeal against u any act" 
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[ ] i l l r ™ lictl ° n Wlth , m the meaning of the Act of 
any oth ® 1 ' lnw bating to summary 
juusdiotion, in all matters pertaining to the 
exercise of summary jurisdiction by magistrates 
however he may have derived hi* authority to 
exercise that jurisdiction — pp. 790 795. 

Boulter v. Kent JJ. (1897) OH L. ,1 O B ' 
787 , [1897] A. C 556 Jt * L T 288 • Ifi 
W K 111, 01 J. P. 5§2.-HL (E) a 
side red n 


of the licensing justices^ 

. Tbe . Court of Appeal arrived at the conclusion 


that they djd in the Glamorganshire Casa and in 
ff 8 ® beoa hse they felt bound to 
attribute to the words of the definition clause 
their natural moaning. I have been guided by 
the same principle in interpreting the language of 
sect. 31 of the Act of 1879, which seems to me to 
have? been soqiewhat lost sight of. 

Although £he views I have expressed involve 
the decision that Reg v. Glamorganshire JJ 
was wrongly decided, they do not necessarily 
conflict with the judgment in Reg v„ Ponty- 
- fool JJ . , in which it was held that the licensing 
justices were bound under sect. 88 of the Act 
of ^679 to state* a ease for the opinion of the 
Oonrt, lhat fleotion, as T have already pointed 
out, entitles an aggrieved party who desires to 
question any “ determination ” of a Court of sum- 
mOry jurisdiction as eironeous in point of law to 
have a case stated And a decision not to grant 
* t5r? Ce UIlc loubtGdly a “determination" of 
such Court if the licensing justices aie a Court of 
summary jurisdiction. Though it is not neces- 
sary to decide Ihe point, I feel bound to Bay that, 
as at the present advised, I am not satisfied that 
the conclusion arrived at on this point in the 
Courts below is a sound one. Looking at the 
scope of tho Act of 1879, at the fact that sect 7 
•of the Act of 1884 purpoits to be declaratory 
jAd not enacting, and that it is difficult to sup- 
pose that it was intended to enact that every 
^►isti^e when doing any act under any authority 
which he possesses is a Oouit of summary juris- 
diction, my present nnpiession is that the enact- 
ments defining a Court c# summary jurisdiction 
* may well be construed as meaning no more than 
this— that every justice is a Court of summary 


Reg a Yorkshiic (W R ) JJ , Shaw Ex nn* 
(1898) 67 b. J.Q B 279 , [1898] 1 Q. B 603 ; 78 
L 1. 47 , 46 W.’R. 334 , 62 J P, 197 — mateew 
and KENNEljy, jj 

KENNEDY, j— A question has been'raised af to ~ 
the power of the Court to award costs to the 
respondents, who appear here as the successful 
opponents of the rule run for the mandamus 
being made absolute The Court has always ~ 
exercised its discretion in sueli cases, hut the 
discretion has generally been exercised in favour 
of granting costs to a successful respondent if he 
is such a pei son as the Court deems to be entitled 
to appear by reason of his interest in the matter 
befoic the Court The decision of the H.l in 
Boulter v Kent JJ does not appear to have 
, interfered with such discretion. This is not the 
case of a successful appellant to quarter sessions 
I asking for an older that the objector who basnet 
appeared on the appeal should pay tho costs of 
| the ajipeal In the present ease we have a party 
opposing who has appeared, has been heard, is 
interested, and has asked for his costs in respect 
of his opposition to the application to this Court 
We think that the respondents were justified in 
“ppearmg, and the order of the Court is that 
aey be allowed theii costs — p 283 

Boulter v Kent JJ., referred to 
, Reg. v Sharman, Benton, Ex parte (1898) a? 

L. J Q B. 460 j [1808] 1 Q B ST'S ; 7&\D! T 
320 , 46 W. R 367 , 62 J V 298 —weight and 
| CABLING, JJ. 

Boulter v. Kent JJ , applied, » 

Reg r Staffordshire JJ. (1898) 67 L. J. O B 
981 , [1898] 2 Q. B 231 ; 79 L.T 142 ; 02 J. P, 
741 .— wills and channell, ,ij. 

Boulter v. Kent JJ , distinguished. 

Reg v Manchester JJ (1899) 68 L J Q, B. 

58; [1899] 1 Q B 571 , 80 L T 531 , 47W R. - 
10, 68 J P.360. — l awrance and ohannell, jj. 
OHAnnell, j — It is obviously convenient that " 
the matter should be tieated by nertioran. We 
are bound by t|ie decisions in Boulter v. Kent - 
JJ. [66 L J. Q. B. 787 , (1897) A C. 556] and 
Reg. v. Sharman , but a section in the Licensing 
Act, 1872, has been pointed ont, which applies to 
this case, and distinguishes it from those deci- 
sions . It was . pointed out by counsel 
for the proseontor that, under sect 48 of the Act 
of 1872, the objector is expressly made a party to 
the proceedings before the confirming authority, 
and that that authority has power to award costs 
to the successful party. That seems to me suffi- 
cient to dispose of the point that this was not a ® 
judicial proceeding > liter partes, and a rule for 
I a certiorari as to the decision pf the confirming 
authority must thcieforts be made absolute. — 

I d. 360. , ■ 

Boulter v. Kent JJ , discussed 
| Tynemouth Corporation r. Att -GC7sr.(lS99) 68 
L. J. Q. B. 752 ; [1899] A. C. 298 , bU L. T, 638 ; 

45 
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3 J. P. 401 — HL ( IE ) LORDS MAONAGHTEN, 
MORRIS, 8HAND and DAVEY ; affirming S G Him 
Att.-Q-en v Tynemouth Corpoiation (1898) 67 
L **Q B, 489 , [1898] 1 Q. B. 604 , 78 L T 
372 ; 4fi W E. 518 , 62 J P 292.— C A SMITH, 
CHITTY and OOLLIJTH, I* JJ. 

■S, LORD DAVEY. — I am of opinion that the deci- 
sion of this case is settled by the judgment 
of this House wlk Boulter v Kent .7.7 
The only propel respondents to an appeal are 
the justices themselves, who aie served and may 
appear in the interests of the public t'o support 
their own order— p 758 

Boulter v. Kent JS., followed 
• TynemoTith Corporation v Attl-Eon , oon- 
sidered 

Re& v Yorkshire (West Biding) JJ (1899) 69 
L J.Q B 18; [I960] 1Q.B 291.— ridley anil 
* DARLING, JJ 


Boulter v Kent JJ and Tynemouth Cor- 
poration v Att -Ken , inapjthmble. 

Evans e Conway JJ. (1900) 69 L J Q. B. 
686 , [1900] 2 Q B 224 | 82 L T.704 , 18 W B 
677; 61 J P.467 — ca smith, williams and 

HOMER, L JJ. 


Boulter v Kent JJ , considered 
Keg v Manchester JJ (1899) 68 L J Q B 
. 858 , [1899] 1 Q B 571 , 80 L T 531 , 47 

W R 410, 63 J P 860.— LAWRANOEaud 
OHANNELL, JJ , lljlimtlfll. 

Eex v Snndeilancl JJ (1901) 70 L J K B 
946 , [1901] 2 KB. 357 ; 85 L T. 188 ; 66 
J. P. 599,— C.A SMITH, M R , WILLIAMS and 
STIRLING, L JJ. 


Keg. v Yorkshire (W E.) JJ. (1899) 69 
L J. Q. B. 13 ; [1000] 1 Q. B, 291.— 
RIDLEY and DARLING, JJ , eo Hindered. 
•jinx r Waikwmkshire TJ 719021 71 T, .T I 



Keg. v Sharman and Reg v. Bowmf*^ 
followed , , • 

Beg r. Cutham (1898) 07 L ft. Q J! 682 , 
[1898] 1 Q. B. 802 ; 78 L T. 468 ; 46 W. K 
512 ; 62 J. P. 435 —wills and KENNEDY, JJ. 


Beg. v Sharman, 'distinguished. 

Beg o. Manchester JJ. (1899) 68 L J, Q 11 
358 ; [1899] 1 Q B 571 , 80 1, T. 531 , 47 
W. B. 410, 63 J. P 300.— T.AWRABTGE and 
ohannell, JJ. Sen extinct, ante, col, 1410 


6 Oefenoes against,Lioenoh. 

, Mullins v Collins (1874) 43 L J*M C 67 ; 

I,. K 9Q.il 292 ; 29 L. T 838 ; 22 W. B. 

297. — Q.H , discussed 

Someiset u. Hart (1884) 12 Q. B. D BOO ; 511 
L. J M O 77 , 48 J. T 327.— Q.B D. 

Coleridge, o.j. — The only case cited for the, 
appellant which raises any difficulty m my mmd 
is that of Mullins v. Collins, where, however, J 
observe the late Mr Justico Aichibald says that 
lie docs uoiftntond m any way to uitevturu with 
the maxim that before a pemon can lie orlniniaUy 
convictuikho must be shown to liave a me ns ten . 
But the true effect of that disc may, I think, he 
summed up by saying that tlioio the judgment 
was in affirmance of a conviction Tim justices 
had heard the whole case, and had the' witnesses 
befoie them, and they had come to the con- 
clusion on the facts that the appellant had been 
guilty of an offence ft may lie tdiseived that it 
is stated in the case that the appellant called no 
witnesses, but relied entirely on certain points of 
law, and it may be that tho justices thought 
under the circumstances of that case that, as tit# 
appellant would not raise any affirmative ease 
on his own behalf, liu had none to inise, and the 
merits were in truth against lam, and that they 


L JJ. 

smith, 1 J. — That case was decided upon the 
view that licensing justices were a Court of sum- 
mary jurisdiction within the meaning of the 
Summary Jurisdiction Aot, 4879, but the basis 
of that decision has been swept away by the 
judgment of the House of Lords in Boulter v 
Kent JJ where it was held that licensing justices 
■ are not a Court of summary jurisdiction, and that 
» sect. 81 of that Act did not apply. — p 678 


Beg. v Shaman, Denton, Ex parte (1898) 
67 L. J. ($•£. 460 , [1898] 1 Q. B. 578 , 
78 L. 5J. S20 ; 46*W. It 867 ; 62 J. P 296 
—WRIGHT and DARLING, JJ., followed 
Reg' e Bowman, Patton, Ex parte (1898) 67 
L. J. Q. 4^63 ; [1898] 1 Qr B. 663 ; 78 L. T 
230 , 62 J. P. 874. — WILLS and DARLING, JJ. 


Hull* XeiiiLiy uiiluUiou very Ilmen nrt Wei gill 

as an authority for the proposition that the 
magistrates would have been wrong under suoh 
circumstances m refusing to couvict, and that 
this Couit ought, if they had so refused, to have 
sent back the case to them with the opinion of 
the Court that they ought to convict, for that is 
what we are asked to do here. — p 862. 

Mullins v Collins, emnmentod ‘ii/mii 
It o hefts e. Woodwind (189(1) 59 f, J. M (J, 
129 , 25 Q. B U 412 ; 1.3 L T 200 , .18 IV, 1*. 
770, 17 Cox C. C. 189 — pollock, n. and 
smith, j. « 

Somersst v. Hart (1884) 53 L. J. M. C. 77 
12 Q B. D 36J , 48 J, P. 327, — Q.B.D.f 
distinguished 

Bond r. Evans (1888) 57 L, J. M. 0. 105 ; 2 ' 
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Ql ? u 249 ! Bfl L T 411 ; 3G W R 767 ; K2 
.1 I> (512 S 

STEPHEN", J — Tbeie t,he peculiar fact was that 
the appeal was against an acquittal, the justices 
having held that the respondent was entirely 
ignorant o£ tho gambling, and the servant, who 
t wns proved did know was only a potman and 
’ not in ctyuge of the premises There was, there- 
fore, no delegation of authority, and tlie case 
| did not tlioiefore come within the principle of 
the former cases, and the Court dismissed the 
appeal That case seems to me not to conflict, 
but to be m acftudance with the othei cases 
The L.C*. distinguished the ease from i M ullins 
v Collins, on the giound that in that the ser- 
vant was m charge and knew, oi was wilfully 
blind | while m Somerset v Hurt the potman 
merely know of it as a fact, but not in discharge 
■—*<>f his duty, noi heiug m charge at the time. — 

p. 108 

Somerset v Hart, approved and followed. 

Bond v. Evans, explained « 

Somerset v. Wade (18941 G3 L. J. M. 0. 126 , 
1.1894] 1 Q TS, 671, 10 R 106; 70 L T. 462 , 
42 W, R 899 ; 68 J. P, 231 —MATHEW and 
-COLLINS, jj, 


Leader v Torrens (1877) 46 L. J M. C. 280 
2 Q, B D 403 , 26 W. It. 691.— Q B D., 
considered 


Reg i) l’ellv (1897) 66 L. J. Q B 619 , [1897] 
2 Q. 11 33 ; 76 L T. 467 , 45 W. R. 504 
J. I’. 373.— hawjcins and lawranoe, jj 


Reg, v Oharlesworth (1861) 20 L J M C. 

^ 181, 2 L' M. & P. 117— QB, eom-\ 

Washington v. Scott (1865) 6 lb it S. 617. 
— Q.B 

ooaicBtJKN, o J (dining the argument) — The 
word "place" m sect. 15 (3 & 4 Viet, c 61) 
must he something analogous to a parish The 
dietmn of Erie, J., in Heq v. Charlesivortk, was 
e Sira-judicial, for the hamlet of O was also pait 
of the parish of Kirkhrrrton, which contained 
more ,than 26,000 inhabitants, and, therefore, I 
the appellant was entitled to keep hrs ho'use 
open until 11 o’clock, whatever was the right 
•construction of the woid “ place ” m fleet. 16. 


_ Smith v Redding (1866) 35 L. J M. O. 
202 , L R 1 Q B 489 ; 6 B it B. 617 , 
12 J nr. (N.s.) 618 , 14 L. T 858- 
dietu adopted 
. Reg r. Local Government Boaid (or Grasmere 
Local Board), Taylor, Ex parte (1878) 42 L. J. 
Q B 181 , L. R. 8 Q. B. 227 , 21 W. R. 445 — 

Q.B. 

Oldham v Sheasby (1891) 60 L J M. O 81 ; 
65 J P 214 — OAVE and WILLIAMS, JJ., 
followed 

Cowap a. AtherLon (1892) [1893] 1 Q B 49 ; 
6 B 8li ; 68 L. T 88 , il W R 158 , 57 J P. 8. 
— pollock, b and hawkins, j. 


Cowap v. Atherton, inapplicable 
Penn i. Alexnndei (1893) 62 L J. M O 66 ; 
[1B98] 1 Q B. 522 , 6 R 251 , 68 L T. 365 , 41 
W, R 392 , 17 Cox C C 616 , 67 J P 118 — 
1 , COLERIDGE, C J , HAWKINS, DAY and COLLINS, 
JJ ; OAVE, J. dissenting 


Taylor v -Humphries (1864) 17 O. B (ns) 
589 34 To J. M. G. 1 ; 10 Jur (n.s ) 


1163 ; 11 L. T 37G ; 13 W R 13G.-C.P., 
a dim ed, to . 

Davis v. Beiace (1869) L. R 4 C. P. l^g; 88 
J M C. 79, 19 L. T. 789; 17 W. R,*tll. 


KEATING, J. — I am unable to distinguish this 
case fiom Taylor v Humphries It has been*-" 
stiongly piessed upon us, tliatiyismuch as the 
leport of that case m the Lawjournal makes no 
mention of sect 14 of the 11 & 12 Viet c 43, 
and the Lord Chief Justice does not allude to it 
m his judgment, we ought to assume that the 
attention of the Couit was not called to it, and 
therefore we ought not to hold ourselves bound 
by that decision Looking, however, at „the* 
report in 17 C B (N s.) we can entertain no 
doubt that that pi o vision was distinctly brought 
to the attention of the Court, and was present to 
the mind of the Chief Justice when he prepared, 
the judgment Not only was the statute referred 
to, but a case of Tennant v. Cumbeilinid (23 
J P 61), where it was held that the burthen 
of pioof lay upon the innkeeper, was cited 
Taylor v, Humphries , therefoie, must bind us 
unless we can see clearly that it proceeded upon 
a mistake. I agiee with Mr White as to the 
serious consequences which may ensue from our 
pronouncing a decision which may have the 
eftect of repealing the proviso in question The 
Court has no intention to do so upon the presSnt 
occasion. Neithei did Erie, CJ in Taylor v 
Humphries intend to do anything of the kind. 
All the Couit there intended to decide was that 
under the peculiar wouls of the statute then 
under consideration, that which appeared to be 
an exception was m truth not an “ exemption, 
exception, proviso, or condition," within the 
proviso in sect 14 of Jeivis’s Act, 11 & 12 Viet 
o 48, And 1 think a contrary decision would 
east upon the innkeeper an intolerable bui then ; 
for he would then be piecluded fPom si^qdying 
refieBhment to any peison whom he did not 
personally know Under these circumstances I 
think it light to adhere to tho decision m Taylor 
v. Humphries — p, 175 * 

MONTAGUE smith and Brett, JJ. to the same 
effect 


Davis v. Scraoe, followed. , "* * 

Moigan t' Hedger (1870) 40 L. J. II. C. 13 ; 
L R 5 C P 485— CP. 


Dewart v Neilaon (1900) 2 F (Just. Cas.)^ 
67 .— ct of sess , commented on 
Neilson « Dunsmoie (1900) 3 F (Just CaB 1 
6.— ct. op suss. 


Stretohv White (1861) 26 J P 485.— <J B., 
dissented from. 

Pletts v Campbell (1895) 64 L J M. C 225 ; 
ri895] 2 Q B 229 ; 15 R. 403 , 73 L T 344 ; 
43 W. R 634 , 69 J. P. 502.— WILLS and 
WRIGHT, JJ 

wills, J — We were pressed with the ease of 
Stietoh v. While One would have expected _ 
that so important a case would be found in the ‘ 
regular reports. I can hardly believe that if the 
decision were so important as it is reported to 
have been it would not hay* been leported m 
the regulai reports. Illo not think it is a satis- 
factory import There was no considered detailed 
judgment, I cannot help thinking th^t there 
was a sale and ar-tiansmutation oibyiroperty when 
the butter was set aside at the farmer’s residence 
for delivery If so. it is no authority binding 
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upon ua I do not think the decision as leported ] 
in the Justice of the Peace at all satisfactory , 
and we are therefore at libeity to decide this 
case Tip on the plain words of the statute. Upon 
the words of the statute I cannot entertain any 
doubt at all — p 227. 

■ Pletts v. Campbell, distinguished 

Pletts v BS^fcie (1896) 65 L J. M 0. 86 , 
□896] 1 Q B 5lf ; 74 L T 148 , 18 Cox C C. 
264 ; 60 J. P. 186. — DAT, WILLS and WRIGHT, JJ 
wills, J — I have no doubt that the magi- 
strates were intending loyally to follow our 
previous decision in Pletts v. Campibott. But it 
seems to me that when Ramsbottonmielected the 
‘ sixdiottles and put them in for Kelson, those six 
bottles weie appropnated, and that theiefoie 
there is no difficulty presented by the statement 
of the* case upon that point. — p 88 

Pletts v Campbell and Guild v. Freeman 
(1898) 36 Be L R. 6— OT. 

Pletts v. Beattie, considered 
Stephenson i. Rogers (1899) 80 L T. 193 j 63 
J. P. 230 — lawranoe and ohannell, jj. 

6. Covenants respecting Licensed Houses. 

St. Albans (Bishop) v Battersby (1878) 47 
, L. J Q B 671 , 8 Q. B D. 369 , 38 L. T 
685 ; 20 W R 678. — Q B D., appnned. 
London and Subuiban Land and Building 
Company v field (1881) 60 L. J. Oh. 649 ; 16 
Oh. D. 646 , 44 L. T. 444.— O.A 
.tessel, m.k , m the inferior Couit, treated the 
case as concluded by St. Albans ( Bishop ) v 
Battmby, The defendant appealed, but the 
C. A, supported the M R ’s decision. 


JUDGMENT. 

. Bailey's Trusts, In re (1869) 38 L J. Ch. 
’ 287, 20 L T. 168 , 17 W. R. 398 — v -0., 
referred to. 

Mildred r Austin (1869) L R. 8 Eq 220 , 20 
L. T. 989 ; 17 W R. 688 — M R, 

Huley'B Trims ta, In re, referred to 
Cork (Eail) r. Russell (1871) 41 L. J. Ch. 

„ L. R. 13 Eq 210 ; 26 L. T 230.— v.-c. 

Bailey’s Trusts, In re, and Cork (Earl) v. 

- Russell (1871) 41 L. J. Ch 226 . L. R. 
13 Eq. 21U , 26 L. T 230 , 20 W. R 164. 
— V.-c., followed. * 

Cowbndge By., In re (1868) 37 L J Oh 
306 , L. R 5 Eq 413 , 18 L. T. 102 , 16 
W. R. 506 — v,-0 , dissented from, 

Hatton i . Haywood (1873) 29 L. T 885 j 22 
W. R. 53 

u alins, v. o —In the case of In re Cambridge 
Jly. Co., Loid Hathcrley, then Yice-Chaneelloi 
Wood, gave utterance to an opinion as to the 
meaning of the Act (27 & 28 Viet. o 112), in 
which 1 cannot concur, and I must follow the 
' view formerly taken by me m the cases of In re 
Bailey's Trusts and Marl of Corky, Russell — 
p. 58. 

Thornton v Finch. (1865) 4 Gifi 616 , 34 L. J 
Ch. 466jr-v -o., observed upon. • 

Hatton < , Haywood (1874) 43 L J. Ch. 372 , 
L S 9 Ch<^59 , SO L. T. 279 ,-22 W, R 356 — 
L.C. and L.JJ 


SELBORNE, l o — Tile case of Thornton v Finch 
Hhows that though the land Wiis fl fuiuh as Could 
not be speciiically bound under the Act until 
actually dehveicd in execution, yot the inchoate 
right arising from the judgment and the I & 2 
Viet, c 110, is such HR can be tho foundation of 
a bill in equity to make it a pcifoet charge.— 
376. \ 

Thornton v. Finch and Hatton v. Haywood 
(supra'), applied. " 

Anglo-Italian Bank r e. Davies (187S) 47 L J. 
Ch. 833 , 9 Ch D 276 ; 89 L r T. 244 , 27 W. R. 

J. — O A , a ffirm my, v -o. 

* Garth v Ersfleld Sir J. Biidgman's Repoits, 

22 , Girling v. lowther (1682-l(iH3) 

2 Ch. Rep 136; and Watts v. Porter 
(1854) 8 El & Bl. 743 ; 2 0. L. tt. 1553 , 

23 L. J. Q. B. 346 , 1 Jur. (N.s.) 183. — Q n.^ 
observed upon. 

Beavan r Oxford (Bail) (No 2) (1850) 6 
De G. M. & G. 507 , 25 L J Ch 209 , 2 Jill. 
(ns) 121 jfi W. R 275 .— l.o. and L.JJ 
oranworth, l a —1 am hound to say that I 
do not at all feel confidant that the ease in 
Bridgman would ho so decided at tho present 
day. The other authoiit.y cited, an old ease ill 
the 2nd Volume of Reports in ChancQiy, is ex- 
ceedingly loosely reported, and if it means that 
which Mr. Wallccv contends it means, as very 
likely it does, all I can say is that it is inconsis- 
tent with what has been taken to ho tho Btato of 
the law in the subsequent cases — p. 620, 
knight bruce, u — If it he necessary to 
give any opinion on that case, I confess that, on 
examining it, I find it, difficult to distinguish 
that ease fiom tho piesent satisfactorily . . , 

On looking at the judgments I prefer tlmt of 
Eilo, J , to that of the other three judges on this 
poiut 0 e. equitable moitgnge) ... It seems to 
me, with gieat defeienoe to the opinion of tho- 
Court of Queen’s Bench in that case, that suffi- 
cient attention was not paid to the distinction 
between tho existence of the trusts and (the 
remedy against the trustee.— pp, 68?, 638, 


Kmdealey i Jervis (1856) 26 L, J. Ch. 638 ; 

22 Beav 1 , 2 Jur (n.s ) 602 ; 4 W. R. 679. 

ROMILLY, si.r.— C onsidering the dlfferonce„oE 
opinion among the judges (m Watts v. Porter) 
themselves, the conflicting character of that 
decision with the decisions previously inferred to 
ond the consequences to winch it would lead, 
not the least serious of which is tho blow it 
strikes at the foundation of morality upon which 
all laws aie, or ought to be, based, it can hardly 
be expected to govern subsequent cases without 
confirmation . . . Tho Loul Chancellor (in 
Beai any. OtefimT) endeavoured to distinguish 
Watts y. Porter, but, if not distinguishable, it 
was dissented fiom. It was also commented on 
and disapproved of by Turner, L.J. I concur in. 
the decision of Ben ran y, Oiojm d, and consider 
that the* decision in Watts y. Porter cannot* 
govern the piesent case.— p 544, 

Watts v. Porter, commented on. * 

Scott ii. Hastings (Lord) (1858) 4 Kay & J. 
633 ; 5 Jur. (NS.) 450 ; 6 W. It 862. , 

wood, v.-O. — Even if'the charging order had 
been made absolute before notice of the mortgage, 
it would ho impossible for me to'givo priority to 
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the ghargo of the judgment creditor without dis- 1 
regarding the dWa m Beavan v Oxford (Karl') 

(B De G M Ss(i 521, 525, 532), in lefereuce to 
the docision of the Comt of Q.B. in Watts v 
Portor. It ia true they are * hut diota , for the 
facts in Beavan y Oxford ( dfecrZ) are distinguish- 
able from the present case,' the chaige theie 
jfemg a charge on land Neveitlieless they are 
the diota rii a superior Couit, and Lord Gran- 
worth expressly and decidedly preferred the 
inew talcen m Watts v Povfer by Erie, J , which 
is m accordance with that I have adopted, to 
the decision of tlf* other learned judges, by 
whom tliaL case was decided m a contrary 
manner. Tomer, L.J. goes somewhat further, 1 
resting his decision upon an opinion directly 
contrary to that which was adopted in Watts v 
Porter. He says, in effect, that, m principle, the 

cases could not be distinguished (that there 
was a distinction is cleai, because m Watts v 
Porter, as here, the chaige was upon personalty, 

, whereas m Beavan y. Oxford (Pari) it was on 
real estate), and he concurs with LbEl Cran- 
worth m giving a decided preference to the 
opinion of Eric, J over that of the otliezwjudges 
My judgment coincides with that of Erie, J , 
and ... I must hold that, as against the 
mortgagee in this ease, no lien was acquired by 
the oliaigink older, that ordei having been made 
after the excoution of the mortgage. — p. 638. 

Watts v Porter, dismissed. 

Bonham r. Keane (1861) 31 L. J CJi. 129 ; 3 
De 0. V. & J, 318 , 8 Jur. (N.S) 601 ; 5 L. T. 
139 j 10 W. B. 67,-WOOD, v.-C 

Watts v. Porter, questioned. 

Pickering r. Ilfracombe By, (1868) L. B. 3 
0. T. 235 , 37 L, J G P 118 , 17 L. T 660 j 16 
'W E. <158.-0.?. 

" willes, j.— The opinion of tho majority of 
the Court in Watts v, Porter cieated an excep- 
tion on the 1 & 2 Viet, c 110, s. 14, to the rule 
which applies generally, and which was applied 
in tins Couitimure than a hundred years ago In 
the case of the statutory execution under the 

bankrupt law, that the creditois ’ “ 

more than the debtor was entitled 
well as in equity, But, i 
*Bea run v. Lord Oxford and Klnderleyv Jervis , 
it is open to grave doubts whether the opinion of 
Eile*C.J. m Wafcs v, Portei' was not the more 
correct one, — p. 251. 

Watts v Porter, referred to. 

JSobinson a, Nesbitt (1868) 37 L J. C P. 124 , 
L. B 3 0. P. 264 ; 17 L. T 653 ; 16 W. H. 543 
— o.p , Gill v Continental Union Gas Co (1372) 
41 L. J. Ex. 176 ; L B 7 Ex 332, 838 , 27 L T, 
124 ; 21 W. B 111 —ex. ; Punebard v Tomkins 
(1882) 31 W. B. 287.— ohitty, J. ; General 
Horticultural Co, In le, WhitehouBe, Ex parte 
(1886) 65 L J Ch BUS , S2 Ch D. 512 ; 64L.T, 
898 ; 34 W. It. 681,— OHITTY, J. 

In re Hamilton (1859), 9 Ir. Ch. B. m2, dis- 

* sentedfrom 

Eyre v McDowell (1861) 9 H L Cas. 619 — 

" Hickson v Collis (1811)1 Jo &Lat 94, 113 
B Ii Eq. B 521 — n't) , approved 
"* Shaw v. Neale (1865) 24 L. J. Ch. 363 
20 Beav. 666 , 1 Jur. (N.S.) 157.— M.B. 
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reversed ( infra ) — H.L., observed upon and 
not followed 

Beavan v. Oxfoid (Earl) (1855) (No. 1) n 6 
De G. M. & G. 492 ; 1 Jrn (N.S.) 1121 , 4 W. l2. 
112.— t.o. and L.JJ. 

CBANWOliTH, LO. — I am aware that the 
Master of the Bolls seems to have taken a 
diffeient view of the subject -in tfc2f recent case 
of Shaw v. Beale. It does, not, However, appear , 
that the Irish case ( Hlcltson v Collis) was 
brought under the consideration of his honour. 

. This was a decision at variance with wliat 
Loid St Leonards stated in Hiolison v. Collis, 
and which seems to me more in unison with the 
spuit and laif|piage of the enactment than the 
construction adopted by his honour. It does not 
appear to have been pointed out in argument 
that the provisions of the statute never cad be 
complied with as to moitgages comploto before 
the le-registry. It ia impossible to le-iegister 
within five yeaia previously to the date of the 
deed clearing a mortgage prior to the re-regis- 
trataon. — p 51)3 

Shaw v. Neale (1855) 20 Beav. 666 ; 24 L. J. 
Ch 363 ; 1 Jur. (n S ) 157 — M n , reversed, 
(1858) 6 H. L. Cas. 581 j 27 L J. Ch. 444 ; 4 
Jur. (N.B.) 695 , 6 W. B 635 — H.L. (E ) 


is can have no 
ed to at llwas 
j the ot/fes of 


Einderley v Jervis (1866) 25 L J. Ch 638 j 
22 Beav 1 ; 2 Jur. (N.S ) 602 , 4 W. B. 
579 — M.n , referred to 

Piokermg v. Ilfracombe By. (1868) — O.P 
(supra, col. 1417) ; Price, d. Pnee (1887) 66 L J. 
Ch. 530 , 35 Oh. D 297 , 56 L. T. 842 ; 35 W E. 
10.— KAY, J. n 

Beavan v. Oxford (Earl) (No. 1) (18*5? 6 
De G. M. & G. 492 , 26 L. J. Ch. 299 , 1 
Jur (N.S.) 1121, 4 W E. 112.— no. and 
l.jj., referred to. ' T 

Pickering v. Ilfiacombe By. (1868J. — o.p., 
[supra, col. 1417]. 


Beavan v Oxford (Earl) (No. 2) (1856) b 
De G M. & G 607 , 26 L. J. Ch. 299 , 2 
Jur (N.sj 121 , 4 W E. 275.— L.C. and 
Ti.JS., folwwcd. 

Kmdeiley v Jems (1856) 25 L J. Ch.E>88 ; 
-J Beav 1 ; 2 Jur. (ns) 602; 4 W. R 579 — 
M.R. [see supra, col 1414]. 

Beavan v. Oxford (Earl) (No. 2), distinguished. 

Scott r. Hastings (Loiel) (1858) 4 Kay & J. 

13; 5 Jur (N.S) 450; 6 W. E. 862,— WOOD, 

-O, [see supra, col 1414]. 

Beavan v. Oxford (Earl) (No. 2), discussed. 

Benham v Keane (1861) 1 J & H. 685 ; 7 
Jur (NS) 1096 —V -O ; affirmed, 31 L. J. Ch- 
129 ; 8 De G. F. & J. 318 , 8 far (NS.) 604 ; 5 
L. T. 439 , 10 W. E 67 -»L jj. 

Beavan*v. Oxford (Earl) (No. 2 applutf. 

P unchard r. Tomkins (1882) 31 % B 287 — 
ohitty, J., and Bell, in re, Carter O Stadden 
(1886) 54 L. T. 870 , 34 W. B. 863 —KAY, J. 



J U-ULriYUliiN-L. 


Hirsch v Coates (1856) 25 L. J C P 8 ^ B 7 >| 
18G.B 757; Iff R- 655 ■ — 0 V^j/nitcq/w 

* Geneial Horticultural Co., In re, Wliitchouse, 
Ex parte (1886) 55 L J. Cih 5'08 ; 82 Cli. D 
51 a j 64 L T 888 , 84 W. R. 681.— CHITTY, J. 

Hirsoh^^oates and General Horticultural 
Co., In. re, Whitehouse, Ex parte, 
iinnei/ila upwind 

Davis ». Freethy (1890) 59 L J Q. B 818 , 24 
Q. B D 519— o.a aorjEiipaE, a. j, jsshjhi, 
m.r. and rnr, l 3. 

Perrin, In re (1842) 2 Dr & War 147, 1 
Con & L 557 , 4 Ir Bq R- 902 — L.O , 
* hold mer ruled 

Boyle, In re, and Ex paite (1853) 22 Jj J. Bk 
78 ; 8 De D M & G. 515 , 17 Jur, 979.— X, JJ. 

Perrin, In re, dhtlnguisheil, 

Simpson / Morley (1855) 2 Kay & J 71 , 1 
Jar (NS) 1158. 

wood, v -c — In ru Perrin was a very different 
case. It was a question of const! action of a 
statute upon wends whi oh seem so plain that I 
am not suipnsed that Lord 8t Luonaids said he 
,had no doubt upon the point, and only leserved 
hib judgment as to how far the pievious statute, 
6 Will, 4, c 14, had affected the question By 
that statute it was enacted, that a judgment 
creditor who had obtained a judgment by 
confession, should be m ilio sauio position in 
bankmpley as a simple contract eieditor. Tlicie 
was an lush Act which Inchuled in one clause 
several things which are mole distuhuted in the 
corresponding Act relating to this country, and 
# gave ceitam lighlB to the judgment cicditoi 


a year before the bankruptcy ; ami * to 
cmhlors before the passing nf the Act, judg- 
ments wcie not, to aifeet lands at all. Ule 
statute did not admit of nny other construction 
' ce manner I come, m this ease, to tlio enn- 
ui that the Act 2 & 3 Viet, o 11, providing 
that an unregistered judgment shall ho void 
against lands m respect of eieditqjs, can only 
mean to icfer to eieditoin having an interest, m 
the lands It provides that tlio ludgment shift 
he void unless the flidgmeid ci editor re-ifcglstui 
it wilhiu live years beforiAdbu creditors rigid 
accrued. That must he the i lght oi the oi editor 
that thing, in lespeel of win*, unless tile 
-registration is made, the judgment is to be 
nd— that is lo say, ‘ lands, tenements, and 
hereditaments ” In so deciding, 1 construe tliu 
statute m tlm mode winch tlio preceding words 
render necessary, as bold Nti Iicnnmds dul,*M^ 
legard to the statute which he had to consider 
in Iho case 1 have icfevied lo — p 7(1. 


l t\)at Ae,t, aftei giving a judgment the 
e£.edi of a chaige upon land, this provision 
oecnis . “nor ahull snob charge opeiato to give 
the judgment, ci editor any preference m case of 
fob bankruptcy of the person against whom such 
judgment shall have been entcied up, unless 


Beere v Head, 8 Ir, Eq. U. 
•ternejl, (184(!) 3 .Jo. 4: bat. 34(1 , 


147, — M.n ; 


Slater v. Maokay (or Maokie) (1819) HC B. 
553; 19 I, ,1. U V 88 , IS Jur 1081 ; 7 

t) H, 255 - V l'„ doubted, 

Bell v Waldron (1843) *J Jur fill)— Willin'- 

MAN, X , /(illnn rd 

Adams r Ueiidv (1851) (1 II. k K 251 ; 7 ,hn. 
(N 3 ) 257 , 8 L T 892 ! 9 IV. Jt 438 — HX. 

mahtin, ji (delivering tlio judgment of the 
Court) —We have been pi lvuhI by 1 he imtliowty 
of this ease ( Sinter v Mmhuj). in Hint case 
the application was lor the < osis of an notion on 
a judgment, mid as tlie defendant had pleaded to- 
that action mil tie/ reemd, the Court nf Common 
Plena considered dial that circumstance enabled, 
them to exercise a drscietiun under the 4 3 Geo. 3, 
o 15, a. 4, and that thepuiper eotiiso vvus lo give 
the plaintiff bis costs The judgment the 
Oouil of Common Pleas is cnlille# Lillie greatest 
ih judgment shall have been cnteicci’un one ijoeapect, iiiul wo Iislvc eoiiHideicd it ateiirdiiigly, 
w at least betoie the bankuiptcy; provided r™t S-aDiiot IV , o _ 


"’I 

time appointed for the commencement of thw 
Act, such judgment shall not affect lands, tene- 
ments, or hereditaments otherwise than as the 
same would have been affected by such judg- 
ment if this Act bad not been passed ; ” and tlie 
very caBe had arisen of cicditons under a bank- 
ruptcy, which was the case contemplated by tlie 
first part of the claube which I have lead. The 
judgment creditor claimed to have certain rights 
m respect of a bankrupt's property, and urged 
that the simple contract cieditoia had no right 
to oppose, because the woid “ creditor” must be 
taken to mean persons who were, like himself, m 
the position of judgment creditors Lord St 
. Leonards said that was not so, for the pieeedmg 
clause dealt with the case of creditors m bank- 
ruptcy. The bankruptcy was a statutory execu- 
tion for the benefit of all the creditors by simple 
contract or otherwise equally, including judg- 
ments legisteied wifnin a yeai bcfoie 

bankruptcy ^and judgments obtained by 

fessisn, Any claim of pi'ionty by such judg- 
ment creditor was the mischief intended to be 
prevented. The Act provided, that cveiy judg- 
ment creditor must register his judgment within 


efLis, is the bringing an nclimfou the judg- 
mental evasion of (he 7 is. 8 Viet, e, 9(i, s. 57 ? 
And how that can be eficelud by the defendant 
pleading a late pica to the nqllnn we oinun >Jj, see ; 
although certainly, if wo could give the plaintiff 
his costs on a judgment obtained niter a false 
plea had bceu pleadud liy Uw udveismy, wo 
would do ro As an aulhuiity on the other side, 
vvu have Pell v. Wultbon, whew Wight man, ,1, 
obviously considered that If a parly is guilty of 
an evasion of the 7 & 8 Viol e. 95, s, 57, the 
Couit ib hound not to give him ousts ; and m 
that case he refused to do so. For these reasons 
wo tlunk that wo shall best exercise the juris- 
diction we possess in infusing to give costs In 
the piesent instance — p. 254 

Adams v Ready, d me tiled from 
Dickinson r Augoll (1853) 32 L ,T. Q B. 1*1 ; 

B & S 840 , 8 L T 313 , 11 W, It. 5117 — Q n. 
cockbuen, o.J— I dissent from tlie 
expressed by the Court of Exchoiiuer that the 
discretion which was vested m (he Courts by * 
4 Geo. 3, c. 46, s. 4^to order that the plaint® 
should have lus costs in an action brought upon •* 
judgment, is taken away by the 7 & 8 Viet, c. 96, 
s. 57— p 184 . . 
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JUSTICE dp THE PEACE. 

\ 1 JxiiAjpDiQTTnif AN' i) Duty. 

- PROCEDURE BEFORE 
8 Appeal 

4 Liability op, if) Aar row 
■*» Clerks of tui^Peaoe 

• 1 Jurisdiction and Duty 

Bex. y" Eases JJ (18 Hi) 5 51 & K 513 — 
W X.B., and Reg v Bolmgbroke (1893) 62 
S L ,) M 0 180, 2 Q B 317, 5 

R 536, 09 L T 717, 42 W B 128, 
? H // J */ 11 ™' -0AVJi! am l WEIGHT, JJ., 

Workington Ovm-spers, Ex paite (1893) ri8tl41 
1 Q B 4H! , 9 It 135 , 70 L T 143 , 42 W R 
177 , HH .1 P 881 — GA LOPES and kay, l ,tj 

„ Reg. v. Milledgo (1879) 48 L J M G 139 ; 

4 Q. B D 3.12 , 40 L T 748 ; 27 W B 
6F>9, — Q B d , followed 

n Beg v tlibbnn (1880) 0 <). B D 168,2!) 
W B 4 12. — oogkrurn o ,r and maissty, j , 
distinguished, Bog r Dual CoipoiatiOu (1881) 
45 L. T 13!) j 1)0 W. B 154, 1(, J P 71- 
F1ELD and GAVE, ,T.T , Beg v, HandBlcy (1881) 
51 L .7 M (! 137, 8 Q B, D 383; 30 VV E 
368, 41! J P. II!) — FIELD nnil GAVE, J.I, , lleg 
r Powell ("1881) 51 J, T. 92, 18 J. P 740.— 

STUPID N 1111(1 AIATHHW, JJ. 

Beg. v Milledge, loll owed 
Beg v Unihfiml (1891) lil L. J M C 5 
[ 1892] 1 Q Ii 381 , 60 I, T 21 , 56 J. P 217. 
MATHEW and SMITH, JJ 


JUSTICE OE THE PEACE ! 


lW 


Beg, v Band; Beg. v.* Meyer, and Beg. v. 
Alcook (1878) 37 L T. 829—qb.d 
aunpfrd. 

' ] ^ ,a CoipoMtion (1881) 1$ L T 439, 
.10 W 11 1,1 4, 40 J. I> 71 — FIELD and CAVE/fy 
Beg v Meyer, not followed 
Beg i- Haudsley (1881)— field and OAVD j.i 
(pup tit) . 

Beg. v Band and Beg. v M*ye£ adopted 
Beg. e Paiiant (1887) 57 L ,T M C 17- 20 > 
Q 45 1) 58 ; 57 L T 880 ; 36 W B 184 ; 52 
.J 1 110 —STEPHEN aild CHARLES, JJ 
Beg. v Band, •) nlo applied. 

Beg i Cumberland JJ, Midland By. Ex 
paite (1888j 58 L T 491; 52 J. P. 502.^- 
MATHEW and SMITH, JJ 

Beg. v Rand and Beg. v Meyer, mile 
applied. 

Tj. C! O i Parkinson, Edwiudcs Ex parte 
(1891) 15 E 66; 71 L I’ 038— ohabi.es and 

WEIGHT, JJ 

Bag. v Band and Beg v Meyer, approied. 
Beg y Stockport JJ. (1890) (ill J P 562 — 
DAY and LAWRAXCE, j,t., am ruled. 

Bex i Snndeilimd JJ. (1901) 7(11 J K B. 
946 , [1901 J 2 K B 357 , 85 L T. 18.) , 65 J P 
599 — C A SMITH, M U , WILLIAMS and STIR- 
LING, L JJ. 

Bex y Sunderland JJ. , applied. 

Bex r Tempest (1902) 86 L. T 585 ; 66 J P 
472.— LOUD ALTERS 1 ONE, O.J , DARLING and 
CHANNELL, JJ 


' Beg. v, Gibbon (1880) 6 Q B. D. 108; 

29 W R 412— oooicbuun, c.j and j 

MANISTY, ,T , diiapproird 

• Bog. r, 14 andsley (1881) 8 Q B D 383 ; 51 
.* L. J M, 0. 137 ; 30 W. B 368 , 46 J P 119.— 
QllD. 

CAVE, jT. — Hot/, y jVoi/ar (infra), was not 
cited theie [in lleq v. Gibbon}, and the Couit 
does jiot avert to the distinction established by 
that oaso beti^ien a substantial interest likely to 
cause a real bins and the mere possibility of a 
bias. Still we might have felt oui selves bound 
by the deoisitm in that ease had it not beef that 
A lu White v Redfeen (repoited, hut notjm this 
point, in 5 Q. B D. 15) the same question arose, 
S ancl»was decided J. he other way, Peeling our- 
selves thus at liberty to exercise oui own judg- 
ment m the matter, we are ot opinion that m 
eases like the present, wheie suoh a section as 
sea* 502 of this local Act exists m ordei to 
disqualify the justice, it must be established that 
he has such a substantial interest m the result 
of the hearing as to make it likely that he has a 
real bias in the mattei — p 386. 


Beg. v lee (1882) 9 Q. B D 394 ; SO W. E 
750; 47 J P. 118— FIELD and CAVE, JJ, 
followed 

Beg A nenley (1892) 61 L. J. M C 135; 
[■18921 1 Q B 501 , 66 L. T. 675 , 40 W.B.383 ; 
y Cox (’ C 518; 51! J P. 391 —LACHANCE 
and WRIGHT, JJ. 


~*<3g. v Band (I860) 35 Tj J M O 157 , 
L R. 1 Q B. 230— Q.B., explained anil 
distinguished. 

Beg r Meyer (1875) 1$ B D 178; 34 L T, 
""247 ; 24 W. B. 392.— Q.B D. 


Beg v Allan (or Hodgson) i(18(!4) 33 L. J. 

1 M O, 98 , 4 B, & S 915 ; 10 Jui (N8) 
796 , 9 L T 761 , 12 W. E 422— QB, 
distinguished. # 

Beeson r. Grcnei.nl Council of Medical Educa- 
tion (1839) 59 Tj J. Ch 238 , 43 Ch. D 366 ; 61* 
L T 849 , 38 W, B 303.-0 A. . » 


Beg v. Deal Corporation (1881) 45 L. T 439 , 

80 VV. B, 154 , 46 J. P 71.— FIELD ajgl 
OAVE, JJ., applied , * 

Beg. v. Henley (1892) 61 1 J M. C. 135 ; 
[1892] IQ B. 504 ; 66 L T 676 , 40 
W. H 383 , 17 Cox C C 518 ; 56 J P 
391.— LAWRANOE and WRVHW, jJ »and 
Beg. v Huggins, Clancy, Ex parte (1895) 

64 L J M. C 149 , [1895] 1 Q B 51.3 ; 

15 E 203 , 72 L T 193 , 43 VV B. 329 ; * 
59 J P J 04.— wills and wright, JJ., 
distinguished. 

Reg. r. Bullion, Young, Ex paite (1897) 66 
L J Q B, 831“. [1897] 2 Q B 168; 77 L. T. 
364 , 46 W. R 127 , bl J. P 727.— LAWRANCC 
and collinb, JJ. 


Beg v Pearson (1870) 39 L J. M. C. 76 , 
h. a 5 Q, B 237 ; 22 L T 126 , 11 Cox 
cv"" 1 C C 498. — Q B , distinguished, 

Bex r. French, llobeits. Ex parte (1902) 71 
I.JKB 382, [1902] 1 K B 637 ; 86 L T. 
587 , 50 W E. 555, 66 J P. 487 — alveustone, 

C J , DARLING and CHANNELL, JJ 

White v Feast (1872) 41 L. J M C. 81 , ' 
L B 7 Q B. 353 , 26 L T 611 , 20 W.B. 
382. — 0, D , applied »* 

Bee r Mussett (1872) 26 L T. *29 , 30 W. B. 
670.— Q B 7 Bunie v. Maishall (1876) 35 L. T. 
373.— D. 
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r White v. Feast, distinguished 
' Denny ». Thwaites (1876) 46 L .T. M. C Ml , 
2 Ex D. 21 ; 35 L T. 628 -D 
^Distinguished on the ground that in White v 
Teast a pnvate individual did the damage, 
•whereas in the present case damage was done 
hy a suiveyorof Highways, having a control over 
and an interest m the drains, and that in dealing 
loud fide w^h the drains he was not guilty of 
wilful oi malicious damage. 

White v Feast, fattened 
Brooks v Hamlyn (1898) 79 L. T 734 , 63 
J, p 216 ; 19 Cox C C. 231 — LAWRANOE and 
OHANNELL, jj n 

Beg. v. Burrow (1869) 34 f-P 63 .— q.b., 
r commented on end distinguished. 

Mussett t' Burch (1876) 36 L T 486 — q.b t> 
and? Reece v. Miller (1882) 61 L J M. C 64 ; 8 
■Q B. D. 626; 47 J P 37 — GROVE and STEPHEN, JJ. 
Beg. v. Taylor (1702) 2 Ld. Baym. 767, 
overruled 

Bex i< Strong (1767) 1 Buu 261.— K.B. 

Beatty v. Gillhanks (1882) 16 Cox 0. C. 

138 —field and gave, JJ , explained. 
Beg. v. Londonderry JJ. (1891) 28 L It. Ir, 
440.— Q B D ; Beg v Cork JJ. (1882) 16 
Cox C. C 78— QBD. (in), and Beg v. 
Cork JJ. (1882) 16 Oox 0. 0 149 — q.b.D 
„ (IB ), observations applied 

Wise v. Dunning (1901) 71 L J. K B 166 , 
[1902] 1 K. B. 167 ; 86 L. T. 721 , 60W B. 317 , 
66 J. P. 212 — ALVER8T0NE, O.J , DARLING and 
■OHANNELL, JJ 

Beg, v Totnes JJ. (or Deny) (1851) 2 L M. 
& P 230 ; 20 L J M C. 189 , 16 Jur. 227. 
— BAIL DOUBT, applied. 

Nicholson « Booth (1888) 67 L J M C. 48 ; 
68 L. T. 187 ; 16 Cox C C. 373 ; 62 J. P. 662.— 

•^HAWKINS and GRANTHAM, JJ 

" r Easper v. Brown (1876) 46 L J. 0. P. 
203, 1C.P.D 97, 34L.T 261, 24W B. 
369 — O.p D , followed 

"Holden v. King (1876) 46 L. J. Ex. 76 ; 86 
L, T. 479“ 26 W. B 62 .— ex. d 

2. PrOCEDUBE before. 
JJafoord-VcSims (1898) 67 L. J. Q. B. 666 ; 
[1898] 2 Q B. 641 ; 78 L. T 718 ; 47 W B. 
46 , — Ridley and ohannell, JJ., dictum 
applied 

Callow i), TUlstone (1900) 83 L T 411 ; 64 J P 
•823 . — lawranoe and Kennedy, jj. 

Beg. v. Adamson (or Tynemouth JJ.) (1876) 
46 L. J M. 0 46 , 1 Q B. D. 201 ; 33 L T 
840, 24 W B 250. — QBD ; andWason, 
Ex parte (1869) 38 L J. Q. B. 302 ; L. B. 
4 Q B. 573 ; 17 W. B. 881 — Q.B., applied. 
lewis, Ex parte (1888) 67 L. J. M C. 108 ; 21 
■Q. B. D. 191 , 69 L. T 338 , 87 W E 13 ; 16 
Oox C. C. 449 , 62 J P. 773 —wills and 
GRANTHAM, JJ. 

. Lewis; Ex parte, not followed. 

Wallace, Ex parte (1902) 71 L. J. K B. 788 ; 
[1902] 2 K. B. 488 ; 60 W. B. 678.— o. A. 
COLLINS, M a., MATHEW and COZENS- HAEDY, 

Beg.v Adamson, followed. 

Beg. v Ev»ps (1890) 62 L T 5f0 ; 17 Cox 
C. C *81 ; 64 J P. 471.— OOLEBIDGE, c J and 
ESHER, M*R * " 


Beg, v Adamson and' 1 Lewis, Ex £hrte, 
applied f , • 

Beg. v. Wisheoh CorporatiGn (189l>)*7 Times 
1. n 21— HAWKINS .xml STEPHEN ,TJ. 
distinguished 

Bog , Bynle (1U90) 60 1. ,T M C. 17, 68 
L. T 645 , 39 W. J 1 ! 171 , 17 Cox 0. 0. 187 , 65 
J P 310 —STEPHEN and WILLIAMS, JJ , 

Beg v Adamson, observation apfihed 
Beg v. Edlin (1891) 65 1. T 83: 55 ,1. R. 
790 —SMITH and CHARLES, JJ. t “ 

Beg. v. Sootton (18 U) 6 Q. B. 403 , D AM, 
501 ; 18 1. J M 0 fir P; 1 New Hash Oas. 
27 , 8 Jui. 400 — Q 13., etmvdru'd 
■ Beg i\ Hughes (1879) 48 L. .1 M (! 161 ; 4 
Q. B D. 614 ; 10 L. T. 686 ; 11 Cox 0 0 281,— 

O.O.B. 

Turner (or Shepherd) v. Postmaster-General 
(1864) fi B AS. 766 ; 31 L J M. 0. ld* 
11 Jur (NS) 137; 11 L.T 369 ; 13W.lt. 
89 ; 10 Cox C C 1 5 — q B., referred to ; 
Egginton i Pearl (1876) 33 L T. 128,— o.I’. , 
Blake v (leech (1876) 46 L. J. M. C 1 1 1 ; 1 Ex D. 
320, 31 L T 764 .— ex. D. , field, J. dissenting. 
Tu?aer v Postmaster-General, applied 
Beg r Hughes (1879) 48 L. J. M. (!. 161 ; 4 
QBD. 614 ; 40 L. T. 685 ; 14 Cox C, 0. 284.— 
oob. * 

Turner v. Postmaster-General, applied 
Beg v. D’Eyncouit (1888) 57 L J. M. C. 61 ; 
21 Q. B. D. 109 ; 37 W. It. 69 ; 52 J. P. 028.— 
field and WILLS, JJ. 

Blake v Beeok (1876) 45 L J, M, 0. Ill ; 

1 Ex. D. 320; 84 L. T. 764 EX.D., 

adopted. * 

Beg e. Hughes (1879).— a o.n , (supra ) ; Bug. 
r. Paget (1881) 51 L J M C 9 , 8 Q. B. D, 161 ; 
45 L T. 794, 30 W. B. 336, 46 ,J, P. 151.— 
q.b.D ; and Beg. v. D’Eyncourt (1888 ), — q.b.D. 
(supra). 

Beg. v. Shaw (1865) 1 L. & 0. 679 ; 84 L. J. 
M C 169 ; 11 Jrn. (n.s.) 415 ; 12 L, T. 
470 ; 13 W. It. 692 ; 10 Cos 0. C, Ii6,— 
cob, considered. 

„ Blake v Beech (1876) 46 L. J. M C. Ill ; 1 
Ex Ifi 820 ; 34 L. T 764. — EX. D ; FIELD, J, Us. 
sentinel Beg. r. Hughes (187H) 18 L. J M. 0, 151 ; 
4 Q B T). 614 ; 40 L. T. 086 , 14 Cox 0. C. 281. 

Beg. v Shaw and Beg. v^Hughes (supra). 

Maltby, In le (1881) 60 L. J. Q. B. 413 ; 7 

Q B. D, 18 ; 44 L. T. 711 ; 29 W. It, 678 ;,M 

Cox C. 0 609 ; 46 J P. 681 .— q.b.d. 

Beg, v. Hughes, applied. 

Beg v. Fletcher (1884) 61 L. T. 334 , 32 W, It. 

I 828 , 48 J. P. 407. — mathew and day, ,tj. ; 
Beg. v D’Eyncourt (1888) 57 L. J. M 0. 04 ■ 

I 21 Q, B D 109 ; 37 W. B, 59 ; 52 J. P. 628.— 
FIELD and WILLS, JJ. 

Beg. v Shaw and Beg, v Hughes, distin- 
guished 

Dixo* v. Wells (1890) 69 L J, M. 0. 116 ; $> 

Q B. D 249 ; 62 L. T. 812 , 31 W. R. 00(1 17 

Cox 0. 0 48 ; 54 J. P. 725 —Coleridge. o.j_ 
and mathew, j 

Coleridge, o J, — Two distinctions have boon 
omted out to us which, m my opinion, separata 
lie case before us frdfn those cited In those 
uses there were no Biibstantivo preliminary 



prol&sts by the defendants , but here there was 
a piotest . , SJThere is, howevei, a second diS^' 
tmclion \ . . arising out of the special provision 
as to time for proceedings enacted by sect. 10 of 
tlie [Sale of Pood and Djugs] Act of 1879 
. Here, therefore, is a e^pdition piecedent to 
the trial of the offence, carefully securing to a 
Pierson charged, in iespect of a penshable article, 
an opportunity of defendinghimself Itappears 
to me that this limit of time prescribed by 
Sfche f^ct cannot be disiegarded — pp 118, 119, 


Paine, In re for Reg, y. Cuthnsh) (1867) 36 
L. J. M. C*70, L R. 2 Q B 379; 8 
B i%S. 319 , 16 L T 282 ; 15 W. R.742: 
10 Cox C, C 489.— qb., explained * 
Castro v Beg. (1881) 50 L. J Q. B. 497 , 6 
App. Cns. 229 ; 44 L. T. 850 , 29 W, R. 669 ; 14 
Cox 516 ; 45 J P. 462— H.L (E) 


Williams, In re (1851) 21 L J. M. C 46 , 2 
Xj M & P. 580 , 16 Jur 1060 —BAIL OT., 
olrner ml upon 

William Smith, In le (1875) B, Ik 10 Q, B. 
604 ; 32 L. T. 394 ; 23 W R 523 — QB 
mellor, j. — It is difficult to pnt a consistent 
construction on the first and second sections, but 
I think the provision which allows a summons to 
be loft at a person’s most usual place of abode 
must havc*been intended to apply to such a case 
nR that of a tradesman or labourer, or, as in the 
case which has been cited (ReWdliams), of a man 
working in a mine who would return home at 
regular intervals, and not to a case where a man 
might very likely be away for a week or ten days 
at a time It cannot be supposed that it wbb 
intended to apply to a ease like the present 


Anderson v Buckton (1719) 1 Strange 192, 

ilitavproied 

Daubney v. Cooper (1829) 10 B. & C. 237 ; 6 
M 4c By. 814 , 8 L J (O s ) E. B 21. 

TENTERDEN, o J — I certainly waB not aware 
of the ease of Anderson v. Ruokton, nor can I 
consider it as good law It has never been 
quoted in modern books of practice, nor acted on 
by the Court^-p 881 


Reg. v. Middlesex JJ. (1842) 12 L, 1 M «C 
36 —SAIL COURT, applied I 

Hog, v, Handsley (1881) 7 Q. B. J}T398,— 

' EIELD, J. and HUDDLESTON, B 


•Reg. v. Hutekms (or Hutchings) (1881) 60 
■ L J. M C. 86 ; 6 Q B D 300 ; 44 L T. 
3G4 ; 29 W. R, 724 ; 45 J. P. 604— o A., 
applied 

tfriestman v. Thomas (1884) 63 L J P. 109 ; 
9 1 D. 210 ; 61 L. T, 843 , 82 W R 842— O A 

BAttGALLAY, COTTON and LINDLBY, L JJ ; 
Wakefield Corporation v Cooke (1901) 71 L. J 
E. B. 257 , [1902] 1 E B 188 , 86 L 1\ 198 , 60 
W R 254, 66 J. P, 232 — ALVBRSTONE, CJ, 
DARLING and OHANNELL, JJ. 


Wakefield Corporation v Cooke, followed 
Scott V. Lowe (1902) 86 L T 421 , 66 J P 
520, — ALVEESTONB, O J., DARLING and OHAN- 


Homilton v. Walker (1892) 61 L J. M. C. 
" • — iSi ; [1892] 2 Q. B 25 , 67 L. T 200 , 40 
W. R. 476 , 56 J.P 583 , 17 Cox C C 638. 
— pollock, b. and Williams, j , discussed. 
n Reg. V Pry, Masters, Ea paite (1898) 67 L. J. 
"U B. 712 , 78 L. T, 716 ; 46 W. R. 649 ; 62 J. P. 
467. — WILLS and KENNEDY, JJ. 

0.0, * a" 


Clark v Woods (1848) 17 L J. M.-C. 189 r.2 
Ex. 396 ; 3 New Sees Cas 253 — EX , fot- 
loioed. 

Norton v Monckton (1896) 43 W. R. 

WILLS and WEIGHT, JJ, \ 

Reg. v. Tynemouth JJ (1886) 55 L J. M. C. 
181 , 16 Q. B D 647 , 54 L, T. 38(T. 16 * 
Cox C C. 74 , 50 J P ^§4 —COLERIDGE, 

0 J and hawkins, J., not followed ■> 
Reg v. Turnbull (1886) 16 Cox C. C. 110 — 
aoLEitiDGE, c j. and cave, j 
Per curiam —The Couit, in the case referred 
to, do not appear*to have dealt with the point 
put befoie ug. and, under those circumstances, as , 
Mr WaltoiThas shown us that there is groufld 
for doubting the correctness of that decision, a 
rule nm should be gianted. . 

Reg. v McKenzie (1892) 61 L J M C 181 , ■ 
[1892] 2 Q B 519 , 5 R 10 ; 67 L. T. 201 , 

41 W R. Ill , 17 Cox C C 612 , 56 J P. 
712 — oollins and bruce, jj., considered 
Wilkins, Ex parte (1895) 64 L. J 41 C 221 , 

72 L T 567 ; 18 Cox C C 161 , 59 J. P. 294.— 
OAVE and LAWRANOK, Jj 

Reg v McKenzie, distinguished. 

Wilkins, Ex parte, appraiad. 

Smith r Moody (1902) 72 L J E. B. 43 , 
[1903] 1 E. B. 66 ; 87 L T 682 , 61 W. R 252« 
67 J P 69. —ALVBRSTONE, OJ, WILLS and 
OHANNELL, JJ. 

Rex V Sadler (1787) 2 Chitty 319 , Rex v. 
North (1825) 6 D 4c R 148 . 28 R R 538 ; 
and Rex v Pam (1826) 7 D & R 678 , 5 
B 4c C. 261 , 29 R R 231 .followed 
Cottenll v. Lempriere (1890) 69 L J M C 
138 , 24 Q B. D 034 , 62 L T *95 ; 17 Cox C C 
97 ; 64 J. P 583 .— Coleridge, O.J. and ESlira^ 
M.R. • • 

Bex v Elwell (1727) 2 Ld. Raym 1514, 
questioned, 

Rex r Wilson (1835) 3 A. & E 817 .— kb - 

DENMAN, o.J — In Rea v, Elwell a tonviction. 
very like the piesent was hi ought before the 
Court and quashed. The objection was that 
imprisonment was awaidcd tdl fine paid^and no 
fine set The form of that convittion is copied 
into Bum’s Justice from the thiid volume of 
Lord Raymond, and was contrasted by my brother , 
Patteson, in Rex v. OaUey (4 B. 4s Ad 807), with 
that which was then held bad on another ground. 
It was thence inferred that he approved of the 
form m Rem v jjdwcll in every other particular j 
but surely no mode of arguing can be less just. 

P Rex v. Taylor (1826) 7 D 4c R. 622— K.B., 
commented on and explained. 

Reg v. Chaney (1838) 6 B.PC 281. 
patteson, J — I . . . have looked at the case 
of Rex v. Taylor, and without at all meaning to 
say that what is there decided is not good law, 
yet It is not an authoiity binding up6n me, be-* 
cause the Court merely said there that they would 
not look at detecta in a commitment until they 
had befoie them the conviction itself ; and when 
it was biought befoie them, it appeared to he as 
defective as the commitment, and Jheiefore the 
defendantsmveie dischaiged. It ja not, there- 
fore, an authority to show that a party dtainot 
be discharged on fhe giound of an ersqx m the 
commitment. — p. 289. 
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/ Bex t, Taylor, distinguished 

Timson, In re (1870) L B 5 Ex 257 ; 39 
L.tJ. M C. 129 , 22 L T. OH, 18 W. B. 

8*— EX 

KELLY, a.B. — The prisoner Is theiefoie entitled 
to his discharge, ftnd my only doubt was caused 
by.iShe case of Rex v Taylor, where upon the 
authority ok an old case {Ilex v /la, whins, 
, Eortescue 272), Abbott, CJ says, “We must 
suppose, until the contrary is shown, that there is 
a legal conviction to support the commitment. 
We must hare the conviction brought up before 
we can take any notice of a defejt in the wan ant,” 
and adds, “ for this purpose you may have a eer- 
tifiran to bung up the recoicl and Wrtfs of luibea s 
corpus to hung up the defendants ” Theie, on 
the conviction being afterwards brought up, the 
prisoner was discharged But that case is no 
authonty for the present one. Heie the habeas 
vermis has already been granted and the prisoner 
is brought up under it, and is, with the return, 
before the Court ; and we cannot deal with it as 
if it were merely an application for a writ made 
upon matter shown by affidavits. — p. 260 

Labalmondiere v Addison (1858) 1 El. & El 
41 , 2S L. J. M. C. 25 ; 5 Jur (N 8 ) 183. — 
Q B , distmqtu shed 

Pool and Fordeu Highway Board r Gunning 
<1882) 61 L J M. C 49, 31 , 46 L. T. 163 — 
field and bowen, jj , and Corbett v. Badger 
(1901) 70 L J. K. B 610 ; [1901] 2 K B 278 ; 
84 • L. T. 602 , 49 W. E 539 ; 65 J. P 552.— 
LOAD ALVEBSTONE, O J. and LAWBANOE, «T. 

labalmondiere v Addison, referred to 

Elliott, tv Bussell (1902) 72 L. J. K. B. 16 , 
[1902] 2 K. B. 748 ; 88 L T 204 , 51 W B 
269 ; 67 J. P 658. — ALVEBSTONE, O.J , WILLS 
^nd CHANNE1L, JJ 

' " 3 Appeal 

iffo 

.. (1887) . - __ , 

10? ; 57 L T. 368 j 36 W. E. 76 , 16 
Cox C 0 300 , 51 J. P.(i(i2— aoimmm, 
O.J. and DENMAN, j., approved and fol- 
ftnved 

Lffakhai T rp St. Albans Corporation (1888) 
57L.J M C, 318 , 21 Q. B D IS 8 ; 36 W Ii. 
800 , 52 J P. 420. — O.A. ESHEB, M.B., LINDLEY 
and LOPES, L.JJ. 

South Staffordshire Waterworks Co. v. Stone, 
and Lookhart v. St. Albans Corporation, 

applied. 

Westmore r. Paine (1891) 60 L J. M O. 89 , 
[1891] 1 Q. B. 482 ; 64 L. T. 55 ; 39 W B. 468 ; 
17 Cox C C. 244 ; 55 J. P. 440 .— pollock, b. 
and chables, j 

Beg. v Kesteven (1844) 13 L. J. M. C. 78 ; 
3 Q B 810 , D. & M 113 ; 1 Hew Hess. 
Cas 151 — y b , adapted 

Reg, Cambndgeshire, JJ. (1860) 19 L. J 
M C 130, 1 L.M. &P 4. 

Bex v. Salop (1810) 13 East, 95 ; 12 E. E . 
307, applied. 

' Beg. v iuanbn-ouju-Grafton (1847) 10 Q. B. 
97] , 46 L J. M. C. 159, eomidered and 
applied. r ' 

Beg. tv Sutton Coldfield (or L, & N. W. Ev 1 
(1874) 4* L. J. M. O 67 ; L It 9 Q. B. 153 ; 20 
L, T, 840 ; 22 W R. 324— Q B. 


Beg, v. London Corporation (1887) 57 I* T. 
491 , 52 J. P 70. — ciOLifl'nxn’t ip, and 
Denman, j., approved and applied' 

Eeg v Glamoiganshiro J.l. (1892) 61 I, J. 
M. C 169 , [1892] ft Q. U. 621 ; <i(. L T, 1 14 ; 
40 W. B 436 j 50 437 — O A IWIIKH, M,lt , 

fey and lopes, L j,t. ; this ease has, hmrerer, 
been overruled by Boulter r. Kent, J), (1897) (i(t„ 
L. J. Q B. 787 ; [1897] A, C. 566' 77 L T. 
288; 46 W B. 414; 61 J. P 532 . — II fi, (15. V 
LOROS HALSBUUY, Ij.O., WATSON, HKH80yi!Ll| 

siiand and davey. tier “ Intoxicating 
Liquors ” v 

Pennell v, Uxbridge Churchwardens (1H62) 
31 L. J M. (’. 92 , 8 Jur. (NS) 99 ; 6 

L, T 085 , 10 W. It till) —hail CT. ; 
and Banks v. Goodwin (1863) 32 I, J. 

M. C. 87 ; 3 B, & 8. 548 ; 9 Jur (N.H ) 
891 ; 7 L. T 740 ; 11 W, It. 309.— 
held inapplinible. 

Maclcinnon r. Claik (1898) (17 L. J, Q li, 763 ; 
[1898| 2 Q. B 251 ; 79 L. T. 83 ; 17 W. It, 19.- 
" A SmA'H, STUDY aud WILLIAM, S, L JJ. 

Jones v. Taylor (1858) 28 L J. M. V. 2(U, n. ; 

1 El. & El. 2(1 — q,is , apprnird. 

Ellis r. Kolly (1860) 30 L, J M. C. 35; (. 
H & N 222, 0 Jur. (N,h) 1118, 3 I,. T. 
331.— EX 

Jones v. Taylor, not /'at lowed. 

Eoulger r. Steadman (1872) J2 L. J. li. C. 3 ; 
L. E. 8 Q B. 65 ; 26 I, T 395.— Q.li. 

Ii. C. C. v. West Ham (1892) 61 L, J. M. C. 
210 . [1892] 2 Q. ]), 173 , 07 I,. T. 363 , 

10 W. It. 662; 56 J, I 1 . 662.— U, A, 
fallowed 

L. C, C. r. Woolwich Union (1893) 62 L, .1. 

[. 0. 13b , [1893] 1 Q 11. 210 ; 68 L. T, 71 ; 41 
T. It. 227 , 57 J. P. 292,-0, A USHEH, M,)l„ ” 
LOPES and KAY, L.JJ * 

1. 0. 0 v, Woolwich Union, followed. 

James r. Jones (1894) (13 I,. J. M. ((, H ; 
[1894] 1 «. B. 304 ; 10 it, 411) ; 70 L. T..H51 , 
42 W It 400 ; 17 Cox 0 CJ, 726 ; 1)8 J; 1*. 230.- 
HAWKIN8 and LAWBANOE, JJ, 

1°,_ C. C. v.^West Ham, followed^ 

Haiiyu District Mines Drainage Co. r Holy- 
well Union (1893) 9 li 779 ; (ii) b, T, 705,-0, A* 
BSIIEB, M It,, LOPES and KAY 1(t L JJ, w ^ 

Bex v. Shaw (1698) 2 Salk. 482, overruled. 
Hex r. Chichester Guimlians (1789) 3 Term 
Rep. 496. 

Bex v Lancashire JJ, (1328) 8 II & (i. 59?.— 

K. B., dirt my it i shed. 

Reg. u. Burnot Itmal Hnnitaiy Authority (1870) 
45 L. J. M. C. 105 ; 1 Q, It, L), 558 ; 35 L. T, 30a. 
— Q.B D 

Beg, v, Flintshire (1846) 15 L. J, M. 0, 50 • 

3 D, & L. 537 , 10 Jur. 475 ,— bail ut,, 
ora eritled. 

ihnson, Ex part e (1863) 32 I,. J, M, ('. 193 
9 Jnr, fN.R.) 1128 ; 3 11, & S. 947 ; 3 L, T, 275 : 

11 W. A. C20.-Q.ii. * ’ 

Eeg. v Oxfordshire JJ. (1893) (12 L. ,1. M. r 
156 ; [1893] 2 Q It. 149 ; 1 It. S? W* 

L. T, 368 , 41 W. It. 61R , 57 J, 1’. 712 — 
O.A. ESUElt, M.B., BOWEN and KAY, L,JJ« ' 
fallowed. " 

Eeg v. Leitrim JJ. (1899) [1900 1 2 lr. li. 397. 
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' ®Eex v. Monmouthshire JJ, (1825) 4 B, (s C. 

, 7*8. & B 831 ; 28 B. B. 178.— K,B, ! 
Weld applicable 

Evans, Ex parte (1893) 63 L J. M. C 81 , ' 
List) 4] A C\ 111 ; (1 E. S2 ; #0 L T. 15 , 58 J. P. , 
2110— II, L (E ) LORDS h/rSOIIELL, L 0., ABH- 1 
BOURNE and MORRIS. ! 


6 wynn v. Poole, distinguished * \ 

Houlden e Smith (1850) 19 L. J. Q B 170 , 
.1 Q. B 811 , 11 ,Tnr. 598. — Q B. „ 

Owynn v Poole, considered and uilapletf. 
Kemp e Neville (1861) 31 L ,T. G P. 168 , 10 
0, B (N s.) 523 , 7 Jur (N.S ) 913 ; 1 L. TV640 , 
10 W. It b. — 0 p 

Lowther v Bftdnor {Eat?) (1806) 8 East, 
113. And see 20 $ E. 512, n., adopted. 
Colder c Halket (1810) 3 Mooie P. C. 28 — 


Beg. •. Kent JJ,, applied, ^ | Houlil 

Whitley Partners, In re, Callan, Ex parte i 11 Q B. 
<1886) 55 L. J. Gh. 510 ; 82 Oil. D. 387, 310 ; 51 1 w . 

L T 912 : 31 \v. It. 505 — c.jt. I Pik 


Lowther v fiadnor (Bail), distinguished. 


L T 912 ; 31 W. It. 505 — c.a. 

Beg, v. Kent JJ., followed. 

Fiance r. Dutton (1891) 60 L J Q : 
[1891] 2 Q. B. 208 , 61 L. T. 793 ; 39 W. 
— COLEltIDGK, C.J. and MATHEW, J. 


Pike v Carter (1825) 3 L. J. (o.s) C. P 
169 ; 10 Mooie 376 , 3 Bing. 78.^-o.p., 
adopted., 

QB 188 , Calder r. Halket (1839) 3 Mooie P 0.28 .— pc. 

Basten v. Carew (1825) 3 L J. (os.) K B. 
Ill , 8 B & C 649 ; 6 D & B 558 , 27 
'MG 41 ® B. 468. — K B., considered aiul ad opted. 


_ Essex JJ . (1804) 64 L. J. M. C. 39 , m 10 g 6 _ 0 ; p JUr s.j ; d. i. 
[1895] 1 Q. B. 88 , 71 L, T. 832 , IS \V E 183 ; 1 W b 0Pt 

59 J. P. 68 ; 1 1 B 90 — C.A. ESHER, M r , LOPES Calder v Halket (1810) 3 Moore P. C. 28.— 
and RIGBY, L jj r.c , considered and adopted 

Beg, v Anglesey JJ. (1892) 61 L. J. M. C. Keln P u Novllle 0861).— O.r (supra), 

143 , [1892] 2 Q B. 29 . 67 L. T. 322 ; 17 Calder v. Halket, considered. 

Cox U. (1 563 | 56 J, 1\ 552.-DAY and Pease >• Ohaytor (1863) 3 B. & S. 620; 32 
Charles, .1,1., followed. L. J M 0. 121 , B Jur. (NS) 664 , 8 L. T. 613 , 

Beg, r, Cheshire JJ (1896) 60 J. V 585.— day n W. fl. 563 — qb 

$ud LAWRANCE, JJ. 

Beg. v. Anglesey JJ,, followed. K “ wdhhms (186tiTl6 L T 290 

Keg, p Durham JJ., Newton, Ex puts (1896) s' ( ) <i 90 

111 L, J M. C 187 , [1895] 1 Q. B 801 , 15 B. BUKN > J - 

319 ; 72 L. T. 165 ; In W, It, 426 , 59 J. P. 264. Calder v Halket, inapplicable. 

—CAVE and WRIGHT, ,TJ Sinclau v Bioughton (1882) 47 L.X : 

Beg. v. Devonshire JJ, (1850) 1 L. M. & P. Hetoalfe v Hodgson (1632) Hut 
520 —BAIL OT , orer ruled Cave v. Mountain (1840) 9 L. J, 

Hawkei n Field (1850) 20 L. J M 0 41.-Q B. x Man & G . 2 57 ; 1 Bcott (», 

PATTERSON, J —I have considered the point 0 , P ( considered and adopted. 

as to the praotiee in this case, and spoken Kemp v Neville (1861) 81 1 J.C.1 
' to several of the othei judges about |t, We 0. B. (n.S ) 523 ; 7 Jur. (N.S.) 913 : 4 
think that the terms of the Act of Pfl/tioinent io W. B 6 — o P. « % 

> are sufficient to mtioduce a new pi ifetice, and T T 

that no oertwnm is necessary — p. 12. Carratt v. Morley (1811) 10 L. J. 

* Bex v Haflts JJ. (1830) 1 B. & Ad. 654.- J J tlilgulL ° 

K.B applied. Coomei r. Latham (1817) 16 L. J. 

lteg. v. Davidson (1871) 21 L. T 22,— Q b is M & W. 713.— ex. 

" Ee |; l Ifgw'E Carratt v* Morley, considered. 

*L L J “ OT foilmh ’ Pease a Chaytoi (1863) 82 L J. 1 

Beg, r.'purdoy J (186l) 5 B ft B. 900 , ML J ^Vr 563%^“' CNS) ““ ’ 8 


Calder v Halket, applied. 


& P- Metoalfe v Hodgson (1632) Hut. 120, and 
Cave v. Mountain (1810) 9 L. J, M 0-80. 
-« B ; 1 Man & G. 257 ; 1 Bcott (»,r) f5&— 

point o.P considered and adopted. 

oken Kemp v Neville (1861) 81 L J. C. P. 158 ; 1C 
We 0 . Bi (s 3 v 523 ; 7 J ur . (n.S.) 913 ; 4 L. T. 640 

Tnd 10 W,E 6— 0P> ^ # 

' ^ Carratt v. Morley (1811) 10 L. J. Q. B. 259 
54 _ 1 Q. B. 18 , 1 G. & D. 275 ; 6 Jur. 269.- 

(in,, distinguished. 

Coomei v. Latham (1817) 16 L. J, Ex. 175 
16 M & W. 718 .— ex. 

Carratt vTffiorley, considered. 

Pease v Chaytoi (1863) 32 L J. M. C. 121 
L j 3 B & S 620 , 9 Jui. (NS) 664 , 8 L. T. 613 


11 L. T.’ 309 ; 13 1 11 B63.— Q.B. 


Hartley, In re (1862) 81 L. J. M. C. 232, 

applied. 

n MUnes v. Bale (1875) 44 L. J. C. P. *6 ; L.B. 
10 0. P. 591 ; 33 L, T. 174 , 23 W. B 660.— O.P. 


Carratt v Morley, adapted. 

London Corporation v Cox (1867) 86 L. J. Ex 
225 ; L. B. 2 H. L. 239, 263 ; 16 W. B 44.- 

H.L. (B.). 

5. Clerks op the Peace, 


v. Poole (1692) Lvitw, App, II 
commented on and partly questioned. 
Calder v Halket (1810) 3 Moore P. C.'28. 


28 W, B G6o! — O.P. Nioholson v. Ellis, 1 El. Bl. & El. 267 , & 
T , . ik«a. L J Q. B. 3G9 , 4 Jur. (ns.) 996; rerefsei 

ay questZd ’ Of 9 ) j > ® ■ ® L . J ' Q ’ 238 

Joore P. C.'28, 6 Jut - 885 -~ KX 0H ' 



